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Abatement. 
In  suit  to 


recover  arrears  of  rent 
it  is  competent  toa  Court  to  adju- 
dicate on  a  plea  of ...     117 

See  Limitation  (10) 

See  Measurement  (1) 


Accounts. 

I  n  a  suit  for  — 
the   Court 


—  it  is  not  enough  for 
to  decree  that 


should  be  taken.    They  should 
be  examined  and  settled,  and  if 
not  produced,  opportunity  should 
be  given  for  estaolishing  a  claim 
f o  r  compensation 
See  Manager  (1) 
See  Procedure  (i) 
See  Special  Appeal  (9) 

AcauiBSCBNCB. 

Before  a  man  can  be  held  to  have 
given  by  his  conduct  an  implied 
assent  to  a  transaction,  it  must  be 
shown  that  he  was  fully  aware  of 
what  the  transaction  was,  and 
what  effect  it  would  have  on  his 
interests 
See  Waiver  (i) 


Act  XL.  op  iSsS^(Continuedj. 

(2)  Where  a  Civil  Court,  in  the  exa-cise 
of  its  discretionary  power,  re- 
fuses to  recall  a  certificate  granted 

under ,  there   is  no  appeal 

from  such  refusal 
Power    of    a    Judge    under—, 
s.  9 
See  Minor  (i) 


Pagef 
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388 


341 


Act  I.  OP  i845» 

Section  21.  See  Privy  Council  Rulings  (5) 

Act  IX.  OF  1850. 

Section  32.    See  Original  jurisdiction  (8) 

Act  XXV.  op  1857. 

,     Sections  3  &:  9.  See  Original  Juris- 

diction  (i) 

Act  XL.  OP  1858. 

(I)  Although  it  is  irregular  for  a  guar- 
dian to  pledge  the  property  of  a 

^             minor  without  obtaining  the  sanc- 
tion of  the  Court  under ,  s.  18, 

the  irregularity  ought  not  to  pre- 

^^       vail  when  the  mortgage-transac- 
tion was  a  proper  one,  and  there 
was  subsequently  a  decree  in  a 
smt  in  which  the  minor  was  repre- 
^        seated  under  which  the  property 

was  sold  ...      ^7 


Act  VII L  op  1859. 

(i)  Section  246  applies  only  to  im- 
moveable property  or  to  specific 
moveable  propert  v,  not  to  a  debt 
due.  When  a  debt  due  to  a  judg- 
ment-debtor is  attached  in  the 
hands  of  the  person  who  owes  it, 
he  may  put  it  into  Court  volunta- 
rily unaer  s.  241,  or  under  com- 
pulsion under  s.  24a,  or  be  sued 
tor  itunder  s.  243 

(2)  Computation    of   the    year    men- 

tioned in ,  s.  246 

(3)  Under  — -,  s.  5,  an  action  may  be 

brought,  either  in  tl)e  forum  of 
the  place  where  the  contract  was 
made,  or  in  that  where  the  per- 
formance was  to  have  taken  place, 
j^i^^re.— Does  this  rule  apply  if 
both  parties  to  the  contract  are  at 
.the  time  in  a  district  where  nei- 
ther of  them  has  either  a  dwelling 
or  place  of  business  ? 

(4) ,  s.  270,  lays  down  a  mere  rule  of 

procedure  K>r  determining  ques-  > 
tions  between  rival  decree-holders, 
which  was  never  intended  to  alter 
or  limit  rights  secured  by  contract 
independently  of  the  Code  of  Civil 
Procedure 

(5)  A  suit  initiated  under  — -,  s.  23o,«' 

cannot  be  tried  as  a  regular  suit 
without  a  proper  plaint  and  stamp, 
unless  the  plaintiffs  or  petitioners 
complain  of  actual  ouster 

(6)  A  party  who  has  parted  with  the  acr 

tual  occupation  of  land  to  another 
is  not  thereby,  as  an  absolute 
rule,  without  restriction,  barred 

from  taking  the  advantage  of , 

s,  230 
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(7)  A  case  under ,  s.  230,  is  to  be 

treated  in  all  respects  as  a  regular 
suit  ...     123 

(8)  Where  an  objector's  claim  under 

,5.246, having  been  disallowed} 

he  brinfifs  a  regular  suit  to  estab- 
lish his  right  and  stay  the  sale, 
and  this  being  dismissed,  brings  a 
second  suit  for  declaration  that 
the  property  (which  is  still  in  his 
possession)  tshis,  and  is  not  affect- 
ed by  the  sale,  hbld  that,  in  cal- 
culating limitation,  no  deduction 
c^n  be  made  for  the  time  con- 
sumed in  the  first  suit,  and  that 
the  cause  of  action  in  the  second 
suit  is  the  same  as  that  in  the  first.     162 

(9)  The  provisions  of •,  s.  206,  are 

applicable  to  proceedings  under 
ActX.  of  1859  •••     2<>4 

(10)  Where  an  Appellate  Court,  in  pur- 

suance of  — ,  s.  354,  sends  an 
issue  down  to  the  hrst  Court  for 
evidence  to  be  taken  upon  it  and 
returned,  the  result  is  not  to 
remand  the  case  for  re-trial ;  the 
first  Court  h^\nf!  fundus  officio  in 
respect  to  such  portion  of  the 
matter  as  it  had  already  consi- 
dered and  determined  ...     207 

(11)  Quare, — May  not  the  creditor  of 

a  member  of  a  ]oint  Hindoo  fam- 
ily have,  under ,  s.  206,  some 

remedy  against  the  property  to 
which  his  debtor  may  be  entitled  ?     214 

(12)  Under  — — -^  s.  208,   the  assignee 

of  a  decree  must  be  considered 
and  treated  in  all  respects  as  if  he 
were  the  orieinal  decree- holder, 
and  in  that  cmaracter  a  party  to 
the  suit  ...    235 

(13)1  The  general  design  of  the  provi- 
sions in  s.  273  and  <lhe  following 
sections  of  — -  set  forth  ...     257 

(14)  The  first  Courts  refusal  to  sum- 

mon five  of  plaintiff's  witnesses, 
notwithstandmg  that  it  postpon- 
ed the  case  for  10  days,  although 
fifteen  other  witnesses  were  pre- 
sent, is  a  sufHcient  reason  within 
f  s.  35.S,  for  the  Lower  Appel- 
late Court  to  send  for  and  take 
their  evidence  ...     268 

(15)  Folk>wing    the    decision    of    the 

Privy  Council  in  the  toth  Moore's 
Indian  Appeals,  p.  522,  the  High 
Court  set  aside  judgments  of  the 
lower  Courts  founded  on  the  law 
as  it  stood  prior  to  that  decision . . .     270 

(16)  — ,  s,  206,  applies  only  to  pro- 

ceedings taken  while  the  decree  is 
in  execution  ...       ib, 

)  Before  applying  the  provisions  of 
either  5,  127  or  s.  170,  — — ,  it  is 


Act  VIII.  of  i%S9~CContintud).  t 

absolutely  necessary  that  the 
Court  should  strictly  conform  to 
the  law  in  making  the  order  for  the 
attendance  of  a  party  to  the  suit. 

(iM  An  order  of  a  competent  Court 
releasing  property  from  attach- 
ment after  mvestigation  of  a 
claim  put  forward  ought  not  to 
be  interfered  with  on  any  ground 
of  mere  irregularity,  unless  a  fail- 
ure of  justice  has  occurred 

(19)  Where    plaintiff  claims    property 

as  duly  acquired  from  otherswho 
would  have  been  otherwise  enti- 
tled thereto,  and  the  Court  is  not 
satisfied  of  such  ac(^uisition,  it 
ought  to  bring  the  third  parties 
on  the  record  under——,  s.  73, 
and  try  the  entire  ouestion  of 
liability  between  the  plaintiff  and 
defencfants 

(20)  The  fact,  that  one  of  two  defend- 

ants jointly  and  severally  liable  is 
excluded  (xoiti  a  decree  (or  want 
of  jurisdiction,  does  not  debar  the 
plaintiff  from  his  remedy  in  a 
Court  possessing  jurisdiction  with 
respect  to  the  oalance  of  claim 
irrecoverable  from  the  other 
defendant 


'«^«. 


contract  by 
IS     adjusted 


(21)  A  suit  to  enforce  a 

which    a    dispute  ^ 

between  a  decree-holder  and 
Hidgment*debtor  is  not  barred 
by  — ^,  s*  to6 

(22)  -*«— ,  s.  6,  regulates  the  practice  of 

Courts^  but  does  not  take  away 
jurisdkrtion  from  any  Court  hav- 
ing general  jurisdiction.  Accord- 
ingly, where  an  irregularity  does 
not  prejudice  the  appellant,  the 
High  Court  does  not  enter  into 
the  question  of  valuation  to  deter- 
mine in  what  Court  the  suit 
should  be  brought 

(23)  It  is  within  the  discretion  of  the 

Court,  under  s.  15, ,  to  admit 

a  suit  for  a  declaration  that  a 
nullah,  in  respect  to  which  certain 
criminal  proceedings  had  been 
brought,  is  the  plaintiff's  exclusive 
property,  and  cannot  come  under 
either  s*  430  or  s.  432  of  the  Cri- 
minal Procedure  Code 

(24)  An  Appellate  Court,  in   referring 

a  case  under ,  s.  354,  has  no 

power  to  order  the  first  Court  to 
'  call  upon  the  parties  to  the  suit  to 
agree  to  arbitration,  or  on  their 
failing  to  do  so,  to  appoint  arbi- 
trators. Where  this  is  done,  and 
the  parties,  waiving  the  irre^lar- 
ity,  consent  to  the  matter  beirtg 
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Act  Vlll.  OF  iS$g—-f Continued), 

tried  by  arbitrators,  they  cannot 
afterwards  on  special  appeal  ob- 
ject to  the  proceedings  ...     39$ 

(25)  1   s,  230  does   not  limit    the 

applicant  to  any  particular  man- 
ner of  obtaining  possession  ;  and 
s.  264  contains  nothing  to  prevent 
the  purchaser  at  aii  execuhon-sale 
from  obtaining  possession,  if  hs 
can,  without  the  assistance  of  the 
Court  ...     406 

(26)  Where  a  party,  holding  a  perpe- 

tual lease  of  property  to  the  extent 
of  12  annas  under  co-sharers 
wh  o  covenant  in  the  pottah  that  he 
shall  be  entitled  to  claim  partition 
bues  the  owner  of  the  other  4 
annas  for  a  partition,  the  Court  of 

first  instance  should,  under , 

s.  7 3, make  his  lessors  co-plaintiils.    437 

(27)  Where  M  suing  A  and  others  on 

a  bond -debt  obtains  a  decree 
against  A  ^  alone,  and  appeals 
to  the  District  Judge  who  passes 
a  decree  declaring  all  parties  to 
be  liable  jointly  ;  and  on  the  de- 
cree-holder taking  out  execution, 
two  of  the  defendants  apply  to  the 

Sub-Judge  under ,   s.    119: 

Held  that  the  Sub-Judge  has  no 
jurisdiclion,but  the  proper  course 
for  the  parties  is  to  apply  to  the 
District  Judge  under  s.  119      ...     537 

(28)  To  have  a  sale  set  aside  under 

the  provisions  of ,  s.  256,  the 

judgment-debtor  must  prove 
that  the  irregularities  in  the  sale 
led  naturally  to  diminution  in 
the  price  given  for  the  property.    550 

2.     See  Ejectment  {2) 

See  Res-ad  judicata  (1)  (5) 
See  Right  of  Suit  (4) 
7.     See    A  a    VI I L  (B.    C.) 
of  1869  (7) 
See  Bond{^) 
See  Damages  (3) 
16.     See  Encumbrance    (I) 
23.     See  Arrears  of  Rent  (7) 
Section    46.    See  Put  nee  Talook  {\\ 
Section    73.    See  Arrears  of  Rent  {fi) 
See  Co'sharer  {4) 
See  Religious  Endowment  (I) 
Section  119.    See  Ex-par te  Decree  (i) 
See  Onus  Proband i  (7) 
122.    See  Set-off  (3) 
122.    See  Written  Statement  {I) 
^ion  206.    See  Injunction  (i) 
Sections  206  &  207,     See  Execution  (1) 
•fO^tion  216.   See  Notice  (i)  (4) 
Section  223.   See  Execution  (9) 
Section  243.   See  Limitation  (i)  (2) 
Section  246.  See  Attached  Property  (2) 
.  See  Limitation  (1)  (?) 


Section 


Section 


Section 
Section 


Section 
Section 
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Act  VIII.  of  1859 — (Continued). 

Section  246,    See  Lis  Pendens  (1) 

See  Stamp  (2) 
Section  256.    See  Notice  (2) 
Section  270.     See  Execution  {l^) 
Section  276.    See  Review  (7) 
Section  324.    See  A  rbitration^avsard  (3) 
Section  348.     See  Cross-appeal  (i) 
Section  353.    See  Remand  {i) 
Section  355.    See  Special  Appeal  (11) 
Section  378.    See  Review  (5) 

See  Res-adjudicata  (3)         * 

Act  X.  of  1859.  • 

,  s.  1 08 r  applicable  to  a  suit  for 

rent  and  the  balances  due  under 
the  decree  on  account  of  a  7-anna 
rukkum  of  a  tenure, and  where  the 
sale-certificate  passed  the  right 
and  interest  ot  the  defaulting 
'under-tenant  ...     4  H 

Section     13.    See  Enhancement  (9) 
Section  106.    See  Act  VIII.  (B.C.)  of 

1865(1) 
See  Bastoo  Lands  (I) 

Act  XI.  of  1859. 

The  rights  of  an  auction-purchaser 
under ,  s.  37,  may  be  trans- 
ferred to  another  person  if  the 
transfer  follows  immediately  on 
the  sale  or  within  a  reasonable 
time  thereafter  ...       29 

.See  Partition  i5) 

Act  XIV.  of  1859. 

Section       1,  cl.   3.  See  Limitation  i^) 
Section       i,  cl.  16.  See  Limitation  (ii) 
Sections  13  &    14.  See  Limitation  (5) 
Section     15.  See  Limitation  (8) 

Act  XXVII.  of  i860. 

(i)  Where  an  estate  is  sold,  subsequent 
to  the  death  of  the  owner,  for 
arrears  of  revenue,  the  sale-pro- 
ceeds being  payable  to  the  estate 
of  the  deceased,  there  is  nothing 
in  the  law  to  prevent  the  Judge 
from  entertaming  the  widow's 
application  for  a  certificate        ...       45 

(2)  A   certificate  under gives  no 

title  to  the  property  in  succession 
to  the  deceased,  nor  does  it  author- 
ize the  holder  to  sue  forand  collect 
debts  which  have  accrued  due* 
after  the  death  of  the  deceased  to 
persons  who  have  subsequently 
become  owners  of  his  property  ...     102 

(3)  Where  a  certificate  under for  a 

moiety  of  the  estate  of  the  deceased 
was  granted  to  each  of  two  heirs, 
one  of  the  half-blood,and  the  other 
of  the  full-blood,  the  High  Court, 
on  the  appeal  of  the  latter   who 
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Page, 
Act  XXVII.  op  1%60—CConUnued), 

possessed  the  title-deeds,  and  had 
performed  the  shradh,  ordered  the 
certificate  of  the  whole  estate  to 
be  given  to  him  ...     274 

See  Certificate  (2) 

See  Title  (i) 

Act  XXIII.  of  1861. 

Where  X,  Y,  and  Z  obtained  a  decree 
'  in  the  Sub- Judge's  Court  against 

*  B,  who    afterwards   obtained  a 

decree  in  the  Moonsiff's  Court 
against  them,  and  they  applied  to 
the  Sub-Judge  for  an  attachment 
of  the  decree  of  B  who,  pending 
the  application,  assigned  it  to  K 
after  wnich  attachment  was  effect- 
ed; and  R  then  applied  to  the 
Moonsiff  ,and  obtained  an  order  for 
full  execution,  X,  Y,  and  Z  sued 
R  to  have  their  title  to  a  set-off 
declared  :  Held  that  the  question 
raised  by  X,  Y,  and  Z  was  one 
raised  between  the  parties  relat- 
ing to  the  execution  of  the  decree 

within  the  meaning  of ,  s.  11, 

and  therefore  the  suit  could  not  lie.    235 

Act  VI.  (B.C.)  of  1862. 

Section  10.    See  Jurisdiction  (10) 

See  Measu  rem  en  t  (3) 
Section  27.    See  Small  Cause  Court  (i) 

Act  XVIII.  of  1863. 
•      See  Trust  (\) 

Act  XX.  of  1863. 

See  Religious  Endowment  (2) 

Act  VIII.  (B.C.)  of  1865. 

(i)  A  zemindar  cannot  bring  a  suit  for 
rent  against  a  person  other  than 
the  one  whom  he  knows  to  be  the 
proprietor  of  the  under-tenure 
and  from  whom  he  has  been  receiv- 
ing rent  ...  46 
(2)  The  right    given   to  a  purchaser 

under  — — ,  s.  16,  explained     ...     541 
Section  1 1 .    See  Act  X,  of  iH^g  (i) 
Section  14.    See  Enhancement  (9) 
Section  16.     See  Auction-purchaser  (2) 
See  Right  of  Occupancy  (1) 

Act  X.  OF  1865. 

(ly  Where  the  first  Court  decreed  a 
suit  for  possession  of  land  claimed 
under  a  will,  the  Lower  Appel- 
late Court  was  held  to  have  done 
right  in  reversing  the  decision  on 
the  ground  that  plaintiff  had  not 

taken   out  probate  under  , 

s,  187  ...     174 

(2)  Probate  intended  by  s.   187   ex- 
plained ...       ib. 
Section  50,  cl.  3.    See  Probate  (i) 


Act  XI.  OF  1865. 

Section  6.    See  Damages  (2) 

Act  XX.  of  1866. 

(1)  In  suit  on  a  bond  specially  regis- 

tered under for  repayment 

of  a  loan  for  which  property  is 
pledged  and  sureties  are  found, 
who  undertake  to  be  responsible 
in  case  the  amount  is  not  recover- 
ed :  Held  that  no  decree  can  be 
made  except  for  the  money  lent 
with  interest  and  costs,  and  the 
Court  cannot  make  a  declaration 
against  the  property  pledged  or 
make  the  sureties  liable  ..• 

(2)  Where    the    requirements  of   the 

law  have  been  fulfilled,  a  report  by 
the  Sub- Registrar  expressing  his 
intention  to  reject  a  document 
does  not  affect  its  claim  to  being 
a  well-registered  document  within 

the  meaning  of ,  s.  49 

See  Registration  (i) 

Act  VIII.  (B.C.)  OF  1869. 

(i)  The  increase  of  productive  power 
alluded  to  in  s.  18  must  be  an 
agency  subsisting  and  operative 
at  (he  time  when  the  notite  is 
issued 

(2)  The  Full  Bench  decision  (21  W.  R., 

p.  94),  by  which  the  right  of  a 
purchaser  in  execution  of  a  rent- 
decree  prevails  over  that  of  an 
earlier  purchaser,  does  not  apply 
to  the  case  of  a  sale  under , 

s.  64 

(3)  An  increase,  either  permanent  or 

likely  to  last  for  a  considerable 
time,  caused  by  natural  agency  in 
the  productive  power  of  the  land 
is  one  of  the  elements  to  be  consi- 
dered in  determining  its  increased 

value  within  the  meaning  of , 

s.  18  .•• 


Page 


(4) 


s.  52,  does  not  apply  to   a 


talookdar  who  has  power  to  trans- 
fer his  land  and  is  liable,  under  the 
terms  of  his  kubooleut,  to  imme- 
diate ejectment  in  the  event  of 
default 
vS)  Where  no  question  as 
to,  or  interest  in,  land 
determined,  s.  102,  — 
apply 

(6)  Procedure  prescribed  in  - 

and  39 

(7)  A  suit  under  is  not  maintain- 

able if  brought  with  a  view  of 
bringing  in  a  third  party,  and  of 
having  tried,  under  color  of  a  jent- 
suit,  a  question  of  title  betweeii 
the  plaintiff  and  that  party 

i 


to  a  title 
has  been 
-,  does  not 

— ,  ss.  38 


t     ^ 
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Act  VH.  (B.C.)  of  1S69— (Co niinued J. 

(8)  Where  an  under-tenure    is  sold 

under  the  provisions  of in 

execution  of  a  decree  obtained  by 
the  zemindar  for  rent  due  to  him 
as  the  separate  proprietor,  after 
butwarra  of  a  share  of  the  talook 
in  which  the  tenure  is  situated* 
the  sale  is  properly  conducted, 
not  under  s.  64,  but  under  s.  59 
of  the  above  law 

Section    4.  See  Uniform  Payment  of 

Rhtt{i) 

Section    6.  See  Full  Bench  Rulings  (1) 
See  Right  of  Occupancy  (i) 

Section  18.  See  Enhancement  (3)  (11) 

(15)  (<7)- 
Section  38.  See  Measurement  (2) 

See  Bastoo  Lands  (i) 

See  Jurisdiction  (11) 


Page, 


s.  35,   should   be  con- 


AcT  X.  ov  1870. 

(1)  How , 

strued 

(2)  How  the  words  "  may  appeal 
therefrom  to  the  Court  of  the  Dis- 
trict Judge ''  in  s.  35  must  be 
understood 

(3)  An  appeal  does  not  lie  undef  this 
Act  on  the  question  of  the  amount 
of  costs,  which  the  Judge  is  to 
determine  in  the  same  way  as  is 
done  in  suits  by  the  Taxing  Oflicer 
on  the  original  side  of  the  High 
Court 

See  Appeal  (i)  (^]) 


icT  IX.  OF  187 1. 

See  Execution  (18) 
e  I  See  Full  Bench  Rulings  (3) 

^  I  See  Limitation  (4)  (13) 

d 
i«  _ 

^  |CT  1.  OF  1872. 

(1)  A  statement  made  by  defendant  in 
another  suit  may  be  used  as  an 
admission  within  the  meaning  of 

,  S.  lo  ... 

(2)  Sections  76  and  77  of refer  to 

public  documents,  and  are  not 


a 

s- 

e- 
of 


SZ^ 


tic 
en 

••• 

3? 

lif'* 

oi 

lot 

*nt- 

«en 
.•■ 

1 


\ 


136 


ib. 


ib. 


Page* 
Act  X.  OF  1872. 

The  expression  "  taken  into  account  " 

in ,  s.  308,  explained  . . .     336 

Sections  430  &  432.    See  Act   VIIL 

of  1859  (23) 

Act  III.  OF  1874. 

See  Original  Jurisdiction  (18) 
(19)  (20) 

Admission. 

(i)  Where,  in  a  suit  for  enhancement  • 

of  rent,  plaintiff  admits  that  de- 
fendant and  his  predecessors  have 
been  holding  the  tenure  wifttout 
any  change  in  the  rent,  but  alleges 
that  the  tenure  had  its  origin  long 
after  the  permanent  settlement, 
HELD  thatdefendant  cannotavail 
himself  of  the  first  part  of  the 
—  without  accepting  the  latter 
part 

(2)  A  defendant's ,  if  taken  at  all, 

must  be  taken  as  a  whole;  but  it 
cannot  bind  co-defendants 

See  Act  /.  of  i8y2  (i) 

See  Arrears  of  Rent  (3) 

Adoption. 

Where  G  executes  an  unoomotee^ 
potro  to  his  wife  S  to  adopt  five 
sons  in  succession,  and  on  the 
death,  10  or  12  years  later,  of 
the  first  adopted  son,  she  adopts 
another,  whose  adoption  it  is 
sought  to  have  declared  invalid 
on  the  ground  that  the  first  son 
lived  long  enough  to  secure  the 
spiritual  benefit  k)r  which  the  deed 
was  executed,  held  that  a  son 
in  the  situation  of  the  first  adopt- 
ed son  cannot  exhaust  the  whole 
of  the  spiritual  benefit  which  a 
son  is  capable  of  conferring  on 
his  deceased  father 


303 


355 


applicable  to  kobalas 
(3)  The  proceedings  in  suits  in  which 
a  former  holder  of  the  tenure  of 
the  person  who  was  said  to  have 
created  the  itmamee  right  was  a 
party  come  within  the  meaning  of 

•*  any  transaction  "  in ,  s.  13, 

and  are  admissible  as  evidence  in 
a  suit  to  establish  itmamee  right 
under  s.  43  ...     365 

Section  83.    See  Bond  (2) 

See  Evidence  (10)  (12)  (15) 
See  Special  Appeal  (13) 


\ 


Agent. 


See  Original  Jurisdiction  (6) 


J 
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S19 


121 


Alienation. 

An of    property    during    the 

owner's  mmority  is  open  to  be 
questioned,  when  the  m inor  comes 
of  as^e,  even   if  it  was  effected 
partly  through  the  intervention  of  ^ 
a  Civil  Court  - 
See  Mitakshara  Law  (2) 
See  Onus  Probandi  {2) 

Ameen. 

The  deputation  of  an——  to  as- 
certain the  respective  liability  of 
several  judgment-creditors  is  not 
an  improper  course  for  a  Court 
to  pursue,  and  at  all  events  is  not 
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a  ground  for  interfering  in  special 
appeal  with  the  concuirrent  judg- 
ments of  the  lower  Courts 
See  Evidence  (8) 
See  Special  Appeal  (13) 


Ancestral  Property. 

A  sale  in    execution    of    a    decree 

against  some  of  the  members  of  a 

*  joint  Hindoo  family  of  the  interest 

of  those  persons  in  the  family-pro- 

l^rty  does  not  give  the  purchaser 

a  right  to  recover  possession  of  a 

definite  quantity  of  land 

See  Onus  Probandi  (3) 

See  Privy  Council  Piilings  (i) 


Appeal. 

(i)  There  is  an 


from  an  assess- 


ment of  compensation  in  Cal- 
cutta by  the  High  Court  on  the 
original  side,  in  the  same  way  as 
from  its  judgment  in  a  suit ;  and  if 
the  I.ocal  Government  substitutes 
for  the  High  Court  a  Judge  speci- 
ally appointed,  his  decision  is 
subject  to  — — 

(2)  Where,  in  a  suit  for  rent  less  than 

Ks.  100,  the  decision  turns  upon 
whether,  in  a  former  suit  agamst 
plaintiff  by  a  third  party,  a  decree 
was  recovered  for  possession  of  a 
portion  of  the  land  now  in  dispute, 
HELD  that,  as  neither  the  land 
nor  the  rent  of  such  portion  was 
claimed  by  the  defendant,  the 
question  as  to  title  was  not  decid- 
ed between  parties  having  *'  con- 
flicting claims  "  thereto  ;  conse- 
quently there  was  no  right  of 

(3)  Where  a  Judge  appointed  under 

Act  X.  of  1870,  and  one  of  the 
assessors  differ  as  to  the  amount 
of  the  compensation  to  be  award- 
ed, but  the  difference  is  so  slight 
that  the  Judge  waives  his  doubts, 
the  party  claiming  compensation 
is  not  entitled  to 

See  Act  XL,  of  1858  (2) 

See  Act  X.  0/1870  ( i )  (3) 
•  See  Interest  (i) 

See  Jurisdiction  (7) 

See  Review  {i)  {3) 


Arbitration. 

So  much  of  the  matter  in  a  su4t  as  has 
already  been  dealt  with,  cannot 
be  referred  by  the  first  Courts 
to  — 
5^  Act  VIIL  of  1859  (24) 


183 


214 


136 


205 


305 


207 


Pa£e, 

Arbitration^awaro. 

(i)  An  — —  is  illegal  where  It  is  not 
signed  by  all  the  arbitrators,  and 
there  has  been  no  agreement  to 
abide  by  the  decision  of  the  major- 
ity, or  that  the  voice  of  the 
umpire  should  prevail  ...     129 

(2)  Where  the  parties  concerned  in 

an  — ■*-  do  not  take  steps  to  set 
the  Subordinate  Judge  right  in 
his  decision,  the  Htgh  Court  can- 
not interfere;  but  the  effect  of 
the  decision  is  to  dispose  of  the 
award  altogether,  and  not  to 
divide  it  into  two  parts,  of  which 
one  might  form  the  foundation  of 
a  future  judgment.  The  applica- 
tion to  give  effect  to  the  unen- 
forced portion  of  the  award  ought 
to  be  dismissed  ...       tS. 

(3)  Where  one  of  the  arbitrators  was 

never  present  during  the  course  of 
the  arbitration,  and  only  signed 
the  award  after  completion,  the 
M  oonsifT  was  held  to  be  justified  in 

setting  aside  the under  Act 

V  III.  of  1859, 8.324,  and  the  ruling 
of  the  High  Court  at  8  W.  R., 
p.  171  ...     418 

(4)  Where  two  arbitrators  gave  an 
award  in  one  sense,  and  the  third 
in  an  opposite  sense,  a  Moonsif! 
was  held  not  to  be  authorized  to 

set  aside  the ,  because  he 

surmised  partiality  ...     447 

Arbitrator. 

See  Jurisdiction  (7) 

Arrears  of  Rent. 

(i)  In  a  suit  for  for.  two  years, 

the  rate  claimed  for  the  second 
year  being  an  enhanced  rate  after 
notice.the  Lower  Appellate  Court 

is  right  in  decreeing for  the 

second  year  at  the  rate  found  to 
be  the  true  rate,  although  less 
than  the  enhanced  rate  claimed.       13 

{2 J  In  a  suit  for at  a  specified 

rate,  the  jummabun dee-papers  of 
a  former  putwaree  were  held  to  be 
valueless  as  evidence  without  the 
personal  testimony  of  the  putwaree.   256 

(3)  VVherc,in  a  suit  for ,(kfendant 

admits  tenancy  and  his  liability 
for  a  certain  rate  of  rent,  plaintiff 
is  entitled  to  recover  arrears  to 
theextent  admitted  unlessdefend- 
anl  establishes  his  plea  of  payment,     ib, 

(4)  In  a  suit  for where  oefendant 

sets  up  the  claim  of  a  third  party,     ^    -* 
no  question  of  title  to  land  as 
between  plaintiff  dfld  that  third 
party  can  be  determined  in  such 
a  way  as  to  bind  that  third  party.  .326 
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(5)  In  a  suit   for 


plaintiff  must 


show  some  contract  to  pay  rent 
entered  into  by  defendant 

(6)  Where  B  intervenes  in  a  suit  for 

stating  that  he  had  acquired 

the  rights  of  the  tenants,  and 
had  paid  to  plaintiif  a  smaller  rent, 
and  theMoonsiff  making  B  a  third 
party  dismisses  the  case,  held 
that  B's  application  and  the 
I  order  thereon  came  within  the 
purview  of  Act  VI 1 1. of  1859,  s.73. 

(7)  In  a  suit  for ,  under  Act  VII  I. 

of  1859,  s*  23*  a  plaintiff  can  only 
succeed  by  proving  his  title  to  re- 
cover under  a  contract,  expressed 
or  implied 

(8)  A  shareholder  who  pays  up 

due  from  the  whole  of  the  tenure 
in  order  to  save  it  from  sale  in 
execution   is  entitled  to  recover 
contribution    from  other    share- 
holders who  were  in  possession 
during  the  period  witnin  which 
the  — —  accrued,    even    though 
the  tenure  should  be  in  the  name 
of  another,  and  the  decree  be  no- 
minally against  such  other  alone. 
See  Abatement  (1) 
See  Execution  (6) 
See  Under-tenure  (i) 

ASSIGNBB. 

(i)  An of  property  is  not  entitled 

to  recover  against  his  assignor  on 
the  footing  of  a  champertous  con- 
tract 

(2)  An  — -  whose  assignor  was  not  in 
possession  when  the  assignment 
was  made  can  only  recover,  even 
from  the  hands  of  third  persons, 
upon  showing  that  he  would  have 
a  right  to  enforce  specific  perform- 
ance of  his  contract  against  his 
assignor,if  the  property  were  come 
back  to  the  hands  of  the  assignor. 

Attached  Property. 

(i)  In  a  suit  to  establish  a  claim  to 
property  attached  in  execution  of 
a  decree  obtained  by  one  defend- 
ant against  another,  which  plaint- 
iff alleges  to  be  collusive,  held 
that  the  plaint  discloses  a  cause 
of  action 

(2)  Where  there  are  two  distinct  orders 
for  payment  of  costs  against  two 
sets  of  defendants,  and  the  pro- 
-    m,  perty  of  one  of  the  former  is  taken 

m  execution  of  the  order  against 
the  latter,  the  application  of  the 
aggrieved  defendant  for  the  re- 

•         lease  of  his  property  falls  within 

Vol.  xxn. 


347 


384 


528 


531 


535 


ib. 


389 


Attached  Property — (Continued). 

the  provisions  of  Act   VIII.  of 
1859,  s.  246 
See  Evidence  (11) 

Attachment. 

The  owner  of  any  property  is  not 
precluded  by  law  from  selling  it 
before—,  even  though  he  knows 
that  a  judgment-creditor  is  seek- 
ing to  get  process  of  execution 
against  it 

See  Aa  VIII.  of  1859  (i)  (4) 

See  Execution  (4)  (15)       * 

See  Limitation  (i) 

See  Regulation  V^  of  1812  (i) 

Auction-purchaser. 

(i)  Where  the  —  of  the  property  of  a 
member  of  a  joint  Hindoo  family 
under  the  Mitakshara  Law  fails, 
in  his  suit  for  possession,  to  prove 
separate  acquisition,  plaintiff's 
remedy  lies  in  a  suit  for  partition, 

(2)  An ,  at  a  sale  under  Adl  VIII, 

(B.  C.)  of  1 865;  may  get  rid  of 
an  intermediate  holdmg  such  as  a 
howla,  so  far  aa  to  substitute 
himself  for  the  howladar  in 
respect  of  the  collection  of  the 
rvot's  rents 

'  See  Act  XI.  of  i8s9  (l) 
See  Execution  (14) 

AZBEMABADBB  RUPBES. 

See  Privy  Council  Rulings  (8) 

B. 

Bastoo  Lands. 

Where  the    rent    for  is    paid 

separately  from  the  rent  paid  for 
the    cultivated    lands,    but    the 

tenure  of  the is  a  ryotwaree 

tenure,  the  distinction  in  the 
mode  of  paying  the  rent  does  not 
exclude  those  lands  from  the 
operation  of  A(5l  X.  of  1859)  or 
Aa  VIII.  (B.C.)  of  1869 

Benamee. 

Where  a  person,  other  than  the 
nominal  owner,  is  in  possession  of 
an  estate,  a  purchaser  is  bound  to  ^ 
inquire  what  is  the  nature  of  his 
possession  ;  otherwise  he  takes 
subject  to  the  rights  of  the  person 
in  possession 

See  Mala  Fides  (i) 

See  Purchaser  (i) 


Page. 


392 


473 


116 


3" 


511 


8 


Beneficial  Owner. 

See  Purchaser  (i) 
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•*  Bhabak  Mehals. '' 

See  Hindoo  Law  (4) 

Bill  of  Lading. 

See  Original  jurisdiction  (3) 

Bona  Fides. 

See  Limitation  (4) 

Bond. 

»      (i)   Where  a  stipulates    for    a 

higher  rate  of  interest  in  the  event 
of  the  money  not  being  paid  at 
fhe  appointed  time,  the  stipula- 
tion iSf  not  in  the  nature  of  a  pen- 
alty, but  of  liquidated  damages.      223 

(2)  Where  a is  in  the  hands  of 

the  obligor  or  who  is  not  shown 
to  have  stolen  it,  it  is  rightly 
presumed  that  the  obligation  has 
been  discharged  ...     265 

(3)  The  holder  of  a on  which  he 

obtains  a  decree,  part  of  which  is 
infructuous  for  want  of  jurisdic- 
tion,i5notprecluded,by  A61VIII. 
of  1 8591  s.  7,  from  mamtaining  a 
second  suit  to  enforce  such  part 
of  his  claim  against  a  third  party 
deriving  his  title  through  the 
borrower  subsequent  to  the  date 
•    of  the  — —  ...     308 

(4)  Where-  a  woman  sues  to  recover 

money  advanced  on  a exe- 
cuted in  her  name,  it  is  open  to 
the  obligee  to  plead  that  the 
money  was  not  lent  by  the  woman, 

but  that  the was  merely  an 

acknowledgment  of  indebtedness 
from  him  to  her  husband  ...     413 

(5)  The  clause  in  a relating  to  a 

higher  rate  of  interest,  if  princi- 
pal and  interest  were  not  repaid 
within  a  certain  time,  is  a  penal- 
ty-clause not  enforceable  in  a 
Court  of  Equity  ...     474 

See'Aa  XX,  of  !866  {I) 

See  Penalty  (1) 

Boundary. 

See  Right  of  Suit  {3) 

BUTWARRA. 

Principle  to  be  adopted  where  after 
^  partition  of  an  estate  under  Regu- 
lation XIX.  of  1814,  one  share- 
holder (A)  claims  from  another 
(B)  2^  beeghas  as  having  been 
allotted  to  him  by  B  under  a  prior 
engagement  in  lieu  of  certain 
landcorigjinally  held  by  him  which 
fell  into  B's  puttee,  and  A  brings 
a  suit  against  B  for  his  claim  in 
the  Civil  Court  ...    453 


C. 

Cause  op  Action. 

(1)  Where  parties  applying  for  regis- 

tration of  name  in  theCollectorate 
books  are  successfully  opposed 
by  others  claiming  on  the  ground 
of  a  conveyance  made  to  them* 
selves,  such  opposition  is  a  good 

to  the  first  mentioned  parties, 

if  they  have  the  right  of  title 
they  allege 

(2)  Unless  lessees  hold  over  after  the 

expiration  of  their  lease,  or  hold 
under  a  yearly  tenancy  after 
notice  to  quit,  the  lessor  has  no 

against    them    to    recover 

possession 

(3)  In  a  suit  for  possession  of  a  share 

in  an  estate  on  the  ground  that  a 
private  partition  had  been  annull- 
ed by  a  decree,   held  that  the 

plaintiff    has   no ,  unless  he 

proves  that  he  has  been  actually 
evicted  consecjuent  on  the  decree* 

(4)  Where  a  plaintiff,  having  pledged 

himself  to  prove  a  specific  fraud, 
and  made  his entirely  depen- 
dent on  that,  fails,  he  cannot  be 
allowed  to  succeed  on  a  collateral 
matter 

(5)  The  fact  of  an  agent  furnishing 

his  principal  with  an  account 
under  his  signature  with  a  letter 
upon  which  a  balance  appeared 

due  is    a  irrespective    of 

Act  X.  of  1859,  s.  33 ;  and  the 
principle    is  applicable  to  cases 
decided  under  the  present  law  ... 
See  Attached  Property  (i) 
See  Contract  (2) 
See  Foreclosure  (2) 
See  Mortgage  (14) 
See  Origin  of  Right  (1) 
See  Possession  (i) 
See  Possessory  Suit  (2) 
See  Privy  Council  Rulings  (4) 

Certificate. 

(i)  A  purchaser  can,  under  a  Collec- 
tor's  of  sale  conveying  a  mehal 

and  all  proprietary  rights  which 
the  Government  formerly  had  in 
it,  claim  land  re-formed  on  the 
original  site  of  lands  forming  part 
of  the  mehal,  or  the  accretions  he 
is  entitled  to  under  the  law 

(2)  The  decision  of  a  Court  granting  a 

^ under  Act  XXV 11.  of  i860 

is  conclusive  as  to  the  right  to  a 

,  and  the  remedy  lies  in  a 

regular  suit  to  recover  any  sum 

received  by  virtue  of  that  . 

A  suit  will  not  lie  merely  to  set 

aside  the • 

See  Act  V/II.  of  1859  (15) 
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See  Act  XXVI L  of  i860  (i) 
See  Declaratory  Decree  (2) 
See  Execution  (13) 
See  Purchaser  (2) 
See  Registration  (2) 

—  which  a  ryot  consents  to 
pay  over  and  above  the  original 
rent  forms,  with  the  old  rent,  a 
new  rent  lawfully  claimable  under 
the  contract  ...       12 

Champerty. 

See  Privy  Council  Rulings  (2) 

Charter  Act. 

The  High  Court's  interference  under 

s.    15  of  the will   not    be 

exercised  where  another  remedy 

is  open  to  the  party  complaining    277 

Co-lessee. 

See  Rent  (\) 

Collector. 

See  Parties  to  a  Suit  (2) 

COMMENSALITY. 

See  Limitation  (5) 

Common  Carrier. 

See  Original  Jurisdiction  (2)  (3) 


Compensation. 

How    to  determine   the 


to   be 


» 

^ 


allowed  for  land  taken  for  public 
purposes,  where  the  Court  dis- 
tinguishes between  the  occupied 
and  the  unoccupied  land  ...     233 

See  Act  X.  of  i8'j2  (l) 
See  Contract  (7) 
See  Decree  (4) 

Compromise. 

See  Privy  Council  Rulings  (7) 

Construction. 

(i)  Where  the  final  sentence  in  a  judg- 
ment of  the  High  Court  makes  no 
mention  of  a  matter  specified  in 
the  previous  words,  and  the  Dis- 
trict Judge  has  the  option  of 
taking  the  latter  to  throw  light  on 
the  former,  or  the  former  to  be 
controlled  by  the  latter,  he  is  en- 
titled to  follow  the  effect  of  previ- 
ous judgments  delivered  by  the 
•         same  Judge  of  the  High  Court  . . .     203 

(2)  Where   the  of  a  pottah   is 

treated  as  a  question  of  law,  the 
Court  must  look  to  the  surround- 
ing drcumstances,  one  of  which 


(2) 


(3) 


79 


ib. 
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is  the  possession  given  by  the 
grantor  and  accepted  by  the  gran- 
tec  ...     285 

See  Privy  Council  Rulings  (9) 

See  Sale  Certificate  (l) 

See  Sublease  ( i ) 

Contract. 

(1)  Where  no  place  of  performance  is 
prescribed  by  the  agreement  or 
exacted  by  the  necessities  of  the  ' 

case,  the  Court  must  look  to  the 
intention  of  the  parties,  to  be 
ascertained  from  their  acts  and  the 
surrounding  facts 
An  obligor  is  bound  to  seek  the 
obligee  and  tender  the  money  due 
at  the  place  where  the  engagement 
was  entered  into,  or  at  the  resi- 
dence of  the  creditor ;  and  failure 
to  fulfil  this  obligation  is  a  cause 
of  action 
A  contractor   for  work  who  failing 

to  fulfil  his forfeits  the  money 

deposited  by  him  as  security,  can- 
not also  be  held  liable  for  damages 
for  breach  of —unless  the  dam- 
ages exceed  the  money  deposited. 

(4)  In  a  zur'i-peshgee  lease  for  a  period 
commencing  with  1276  and  grant- 
ed by  the  defendant  to  the  plaint- 
iff, there  is  an  implied  —  to  put 
plaintiff  in  possession  at  the  begin- 
ning of  1276,  and  where  plaintiffs 
are  unable,  in  spite  of  their  best 
endeavours,  to  obtain  possession, 
the is  broken 

(5)  Where  in  respect  of  a  zur-i-peshgee 
lease  granted  by  defendants  to 
plaintiffs  for  a  period  beginning 
with  1276,  defendants  cannot  give 
the  possession  stipulated  for,  still 
defendants  should  make  good  the 
,so  far  as  might  be  if  plaint- 
iff thought  proper  to  enter  into 
the— 

(6)  The  same  principles  in  regard  to 
— ^s  applicable  here  as  in  the 
English  Court  of  Chancery 

(7)  Where  plaintiff  failed  in  a  suit  for  the 
establishment  of  conjugal  rights 
on  the  fi^round  that  the  girl  was  of 

.  age  and  had  not  consented  to  the 

,  and  then  sued  the  father  to  * 

recover  as  damases  the  value  of 
presents  made:  Held  that  the 
expense  not  having  been  incurred 
in  consequence  of  the  breach  of 
— -^but  voluntarily,  could  not  be 
recovered  as  damages ;  and  plaint- 
iff could  only  claim  a  .compen- 
sation for  the  loss  of  the  girl  as  his 
wife 
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(8)  One  who  asks  to  have  a ^Ireatcd 

as  void  is  bound  to  take  steps  for 
this  purpose  at  the  earliest  nio« 
ment  without  avoidable  delay   ...     529 

(9)  Although  one  of  the  parties  to  a 

"'  is  induced  to  enter  into  it 
by  fraud  of  the  other,  he  is  bound 

by  the until  he  repudiates 

it,  and  this  he  cannot  do  when  he 
has  allowed  that  to  occur  on  the 
•  footing  of  the  ^—  which  makes 

it  impossible  for  the  parties  to  be 
put  in  statu  quo.  His  proper 
remedy  then  is  by  an  action  for 
damages  ...      ib. 

See  Act yill.  of  iSsg  (21) 

See  Assignee  (i)  (2) 

See  Measurement  (1) 

See  Original  jurisdiction  (7) 

See  Privy  Council  Rulings  (2) 

See  Specific  Performance  (l) 

Contract  Act  (IX.  of  1872). 

(1)  The  practice  of  looking  more  at 

the  illustrations  in  the  — —  than 
at  the  words  of  the  sections  is  a 
mistake  ...     367 

(2)  —  applies  in  the  Calcutta  Small 

Cause    Court   to  suits  between 
Hindoos  for  damages  for  breach  ' 
of  contract  ...     370 

(3)  The  words  **  restrained  from  exer- 

cising a  lawful  possession,  trade  or 
business,"  in  s.  27  explained     ...      ib. 

Contribution. 

See  Arrears  of  Rent  (8) 
See  Mortgage  {10) 

See  Set-off  is) 

Conveyance. 

Where  the  executants  of  a  deed  of 
— —  omit  to  have  it  registered, 
and  the  property  is  sold  to  a  third 
party  who  takes  it  bond  fide  for 
valuable  consideration,  the  party 
in  whose  favour  the  —  was  exe- 
cuted should  seek  his  remedy 
against  the  executants,  not  in  a 
suit  for  specific  performance,  but 
in  an  action  for  damages  ...     164 

See  Original  ^Jurisdiction  (4) 
See  Right  of  Suit  {2) 


Copies* 


See  Evidence  (10) 


Co-SHAR£R. 

(i)  One  shareholder  alone  in  a  joint 
estate,  or  his  assignee,  cannot 
claim  to  cultivate  any  portion  of 
the  property  which  is  not  his 
zerait,  and  without  the  consent  of 
.,.the  other  sharers^  merely  qn  the 


rage. 


CO'SHARER— (Continued), 

ground  that  he  is  willing  to  pay  a 
reasonable  rent  for  it  ...        74 

(2)  The  new  Limitation  Law,s.  27,  does 

not  apply  to  a  suit  to  restrain 

one in  a  joint  property  from 

appropriating  to  his  own  particu- 
lar use  a  portion  of  such  property 
without  the  consent  of  other s      286 

(3)  One    — -    building    against    the 

wishes  of  others  must  take  the 
consequences  in  case  his  building 
is  ordered  to  be  pulled  down     . . .        id, 

(4)  If  a desiring  to  bring  a  suit  for 

rent  due,  cannot  join  the  others 
as  plaintiffs  with  their  consent, 
he  may  claim  the  whole  of  the  rent 
due,  and  ask  the  Court  under  Act 
VIII.  of  1859,  s.  73,  to  make  the 
other  — s  plaintiffs  with  him...     394 

(5)  A  of  a  talook  compelled  to 

pay  a  quota  of  the  Government 
revenue  due  on  account  of  a  share 
not  his  own,  in  order  to  save  the 
whole  estate  from  being  sold,  is 
entitled  to  a  charge  on  such  share 
of  the  estate  ...     411 

(6)  A  suit  by  a  against  ryots  for 

rent  in  proportion  to  his  share 
will  not  lie  where  plaintiff  has 
never  been  in  receipt  of  the  rent 
from  any  ryot  separately  in  pro- 
portion to  such  share  ...     526 

See  Execution  (7) 

See  Limitation  (7) 
Costs. 

Persons  who  without  their  consent 
are  made  parties  to  a  suit  in  the 
appellate  stage,  are  not  liable  for 
■■  simply  because  they  encour- 
aged the  plaintiff  to  bring  the 
suit  and  provided  him  with  the 
necessary  funds  ...       35 

See  Original  jurisdiction  (15) 

See  Trust  (l) 

Court  Fees  Act. 

(i)  Where  in  a  suit  to  set  aside  an 
adoption,  the  affidavit  filed  with 
a  memorandum  of  appeal  in  the. 
High  Court  described  the  property 
as  being  above  Rs.  5,000,  the 
High  Court  ordered  the  payment 
of  the  proper  amount  .of.  vakeel  s 
fees  assessed  on  the  true  valua- 
tion of  the  suit  ...     338 

(2)  A  plaint  for  confirmation  of  posses- 
sion and  for  setting  aside  a  forg- 
ed and  invalid  will  cannot  come 

.    under  the Sch.  II.,  Art.  17,      • 

cl.  3,  but  must  be  stamped  ac-. 
cording  to  the  value  of  the  sub- 
ject-matter of  the  suit  ...     438 

Sections  10  &  12.    See  Stamp  (3) 
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Page. 
Court  op  Chancery. 

See  Contract  (6) 

Cross-Appeal. 

The  Lower  Appellate  Court  is  right 
in  refusing  to  cntbr  into  an 
objection  raised  by  the  respond- 
ent under  Act  VIII.  of  1859,  s. 
348,  in  the  absence  of  the  parties 
interested  in  the  decision  of  the 
first  Court  ...     314 

D. 

Damages. 

(i)  How    the  Court    should    estimate 
■  claimable  by  a  person  who 
has  been  wrongfully  kept  out  of 
possession  ...     1 26 

(2)  An     action     to    recover      money 

collected  from  a  landed  estate 
charged  with  the  payment  thereof 
under  an  instrument  to  which 
defendants  had  not  been  parties, 
j^  a  personal  action  for with- 
in the  meaning  of  Act  XI.  of  1865, 
s.  6  ...     298 

(3)  Where  plaintiffs  having  been  dis- 

possessed of  a  tank  recovered  pos- 
session, and  in  a  subsequent  suit 
by  defendants  for  determination 
of  title,  were  also  successful ;  after 
which  they  sued  for  the  recovery 
of  fishes  taken  by  defendants  on 
the  day  of  dispossession  ;  and  this 
suit  being  compromised,  they 
claim  mesne-profits  with  reference 
to  fishes  and  grass  appropriated 
by  the  defendants  ...    424 

(4)  Does  a  Court  exercise  a  wise  dis- 

cretion in  making  a  decree  for 

in  addition  to  a  decree  for  arrears 
of  rent  at  the  same  time  that  it 
gives  a  decree  for  ejectment  ?   ...     512 

See  BondU) 

See  Contract  (3)  (7)  (9) 

See  Conveyance  (i) 

See  Ejectment  (l)  (4)  (7) 

See  jurisdiction  (5) 

See  Liability  (3) 

See  Mahomedan  Custom  (i) 

See  Original  Jurisdiction  (3) 

See  Penalty  (1) 

See  Zur-i'Peshgee  Lease  (i) 

Daughter-in-law. 

.  See  Maintenance  (1) 

Declaratory  Decree. 
^i)  Plaintiff  failing  in  a   suit  for  par- 
tition   of    revenue- paying    land 

>  \ \'i5?""**'  ^  °^  "8^^'  ^'^^"^  a—  ...       II 

U)  When   a    certificate    under    Act 

XXVI I.  of  i860  is  granted  to  the 

«  personal  representative  of  a  she- 

";   ...  "^>t  0^  debutter   property,  and 


Page. 


Declaratory  Decree— (VontinuedJ. 

the  manager  of  the  property  on 
behalf  of  the  surviving  shebait 
brings  a  sujt  against  the  certi- 
ficate-holder for  a  declaration 
under  Act  VIII.  of  1859,5.  15, 
the  District  Judge  does  right  in 
refusing  the  declaration  ...    312 

(3)  Where  in  a  suit  for  partition  the 
main  object  fails,  the  plaintiff 
cannot  turn  round  and  ask  for  a 
declaration  as  to  the  extent  of  his 

^^^  ."•    333 

Decree. 

(1)  While  none  but  a  Court  of  appeal 

can  interfere  with  the of  a 

Court  of  competent  jurisdiction, 

yet  if  the ■  has  been  obtained 

by  fraud,  it  shall  avail  nothing 
for  or  against  the  parties  affected 
by  it  even  in  another  Court       ...     213 

(2)  On  an  application  for  execution,  a 

Moonsiff  ought  to  refrain,  in  the 
absence  of  authority  from  the 
attaching  Court,  from  substitut- 
ing the  name  of  the  assignee  for 
that  of  the  original  decree-holder, 

and  if  he  does  alter  the he 

ought  to  give  reasonable  effect 
to  the  application  of  the  judg- 
ment-debtors for  a  set-off 

(3)  A ;-  awarding  possession  with 

wassilat  from  the  date  of  suit, 
awards  mesne-profits  till  the  date 
when  delivery  of  possession  is 
effected,  and  reserves  the  ques- 
tion of  the  amount  for  adjustment 
in  execution 

(4)  A  Court  decreeing    a  claim  to  a 

certain  quantity  and  description 
of  land,  or  to  adequate  and  pro- 
per value  of  the  same,  is  bound 
to  declare  either  what  the  land,  is 
to  be  or  what  the  compensation  .    348 

(5)  A  which  directs  the  sale  of 

mortgaged-property  is  not  ren- 
dered invalid  by  the  fact  of  the 
mortgage  not  having  been  regis- 
tered as  required  by  Act  XXVI. 

(6)  A  - —  directing  that  a  kubooleut 

should  be  given  by  the  defendant  • 
at  a  certain  rent,  amounts  to 
adjudication  that  there  is  between 
the  parties  the  relation  of  land- 
lord and  tenant,  and  is  evidence 
on  that  point  in  any  subsequent 
suitagainst  the  same  defendant*..     390 

(7)  The    Court    whose  duty  it   is  to 

execute  a is  bound  to  exe- 
cute it  in  the  shape  in  which  it 
comes  before  him,  and    has  no 
authority  to  permanently  stay  the  - 
execution  of  any  portion  thereof.    460 
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(8)  The  purchaser  of  a  share  of  a  

faihng  to  ^et  the  Court  executing 
it  to  put  him  on  the  record  for  the 
purpose  of  obtaining  the  benefit 

of  the  ,  has  no  right  to  an 

injunction  to  prevent  the  decree- 
holder  from  executing  the  whole 

without  regard  to  the  sale, 

even  if  the  purchase  is  made  on 
behalf  of  the  judgment-debtor  ... 

(9)  Where  a  awarding    mesne- 

profits  is  silent  on  the  point  of 
mterest,  interest  cannot  be  given 
in  execution 

See  Execution  (2)  (3)  (6) 
See  Limitation  (6) 
See  Mortgage  (8) 
See  Procedure  (2) 
See  Review  (2) 

Deed  ov  Sale. 

(i)  A is  not  a  document  of  which 

a  certified  copy  is  permitted  by 
law  to  be  given  in  evidence 

(2)  In  a  suit  for  possession  of  land 
under  a  kobala,  plaintiff  must 
prove  not  only  the  writing  and 
signature  of  the  kobala,  but  also 
that  it  was  delivered  as  a  com- 
plete instrument 

DiLuviATBD  Land. 

Where,  after  a  village  is  submerged, 
the  proprietor  of  the  permanent- 
ly-settled estate  of  which  it 
was  a  part  continues  to  pay  her 
full  quota  oE  Government  revenue, 
the  submergence  does  not  de- 
prive the  owner  of  her  property, 
and  the  re-appearance  of  the  site 
as  an  island  does  not  render  it 
liable  to  be  taken  possession  of  by 
Government  under  Regulation 
XI.  of  1825,  s.  4,  cl.  3,  referred  in 
Act  IX.  of  1847,  s.  7. 

Discrepancy. 

In  the  case  of  a  statement  made  by 
one  of  plaintiff's  witnesses,  the 
question  is  not  whether  it  quite 
«  corresponds  with  the  plaint,  but 
whether  it  is  worthy  ot  credit  and 
substantially  agrees  with 
plaintiff's  case 


Page, 


Document. 


(I) 


-s  should  not  be  used  as  evi- 


(2) 


dence  where  they  are  at  best 
statements  made  by  a  person 
who  is  alive,  and  who  may  be 
called  as  a  witness 

^  -...—  acknowledging  the  receipt 
of  consideration-money  for  tne 
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303 


367 


324 


271 


213 
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conveyance  of  immoveable  pro- 
perty cannot  be  received  as  evi* 
dence  unless  it  is  registered      ...     309 
See  E'9idence  (6) 

Dow^R. 

A  widow  rightfully  in  possession  of 
her  husband's  estate  is  entitled, 
under  the  Mahomedan  Law,  to 
hold  it  until  she  is  paid  any  -— ^ 
which  may  be  due  to  her  ...     i  iS 

E. 

Ejectment. 

(i)  Where  D,  after  giving  a  kutkiria 
poUah  of  a  village  to  M,  grants 
another  to  R  who  obtains  posses- 
sion, Held  that  M's  remedy  lies 
in  an  action  for  damages,  and  he 
cannot  claim  specific  performance 
unless  R  raises  no  objection  to 
giving  up  possession  ...         7 

(2)  Where  a  suit  for having  been 

dismissed  on  the  ground  that  the 
defendant  was  not  a  trespasser 
but  a  tenant,  plaintiff  sues  again 
on  the  allegation  that  defendant 
is  now  a  trespasser  though  lately 
a  tenant,  Held  that  the  suit, 
though  not  prohibited  by  Act  VIII. 
of  1859,  s.  2,  must  be  dismissed  as 
plaintiff  has  not  terminated  the 
tenancy  by  giving  the  defendant 
reasonable  notice  to  quit  ...     115 

(3)  Where     lands    encroached    upon 

have  been  added  to  the  tenure, 
the  tenant,  if  his  tenancy  is  .per- 
manent, or  he  has  a  right  of  occu- 
pancy, cannot  be  ejected  while  the 
tenure  lasts  ;  but  these  lands  may 
be  brought  into  the  calculation 
when  the  rent  is  re-adjusted      ...     246 

(4)  In  a  suit  by  a  landlord  to  recover 

arrears  of  rent  from  tenants  for- 
cibly compelled  by  the  superior 
holders  of  a  tenure  over  the  plaint- 
iff to  execute  a  kubooleut  to  them- 
selves. Held  that  the  act  of  the 
superior  holders  is  not  in  law 
sufficient  to  constitute  an  ouster 
of  the  plaintiff,  but  gives  the 
tenant  defendants  a  cause  of 
action  against  them  for  damages    337 

(5)  In  a  suit  for as  a  trespasser, 

if  the  defendant  establishes  pos- 
session «s  a  tenant,  plaintiff  must     • 
show  that  the  tenancy  has  been 
put  an  end  to  ...    3^ 

(6)  The  question  whether  a  talookdar 

is  liable  to must  be  deter-  • 

mined  by  the  provisions  of  his 
lease  •••  .  37^ 


»• 


INDEX  (ciyit  rulings). 


ziii 


Page. 


(7)   In  the  spirit  of  the  Rent  Law,  a 

decree  lor operates  in  some 

dec  ree  as  an  award  of  damages ...     511 

See  Act  VIII,  (B.C.J  of  1869  (4) 

See  Cause  0/ Action  (2) 

See  Damages  (4} 

See  Full  Bench  Rulings  (i) 

See  jurisdiction  (9 

See  Tenancy  (1) 

See  Tenant  (2; 

Encroachment. 

A  suit   for  the  removal  of  an  

is  maintainable  if  it  can  be  shown 
that  damage  may  arise  hereafter, 
when  from  plaintiff's  neglect  to 
interfere  for  years,  the  opposite 
partywouldpossiblyhave  acquired 
a  right  which  would  bar  plaintiff's 
remedy  ...       73 

See  Ejectment  (3) 
See  Presumption  (i) 

Enhancbmbnt. 

(I)  The  rate  of  rent  payable  by  a  ryot 
having  a  right  of  occupancy  can 
only  be  enhanced  in  the  way  pres- 
cribed by  law ;  if  he  has  no  such 
right,  his  landlord  can  only  claim 
arrears  on  the  ground  of  actual 
agreement.  Such  claim  cannot  be 
enhanced  simply  becausethe  land- 
lord has  settled  with  Government 
at  a  higher  rate  of  revenue       ...       10 

(2)  In  a  suit  for of   rent,   the 

Court  cannot  uphold  an  objection 
as  to  the  form  of  the  notice  or  the 
mode  in  which  the  suit  has  been 
brought,  if  prejudice  has  not 
thereby  been  worked  to  the 
defendant 

(3)  Jn  tiding  a  question  of upon 

the  first  ground  mentioned  in  s.  1 8 
of  the  Rent  Law,  it  is  not  allow- 
able to  a  Court  to  strike  an  aver- 
age op  the  rates  of  rent  proved 
before  it 

(4)  Where  the  Lower  Appellate  Court 

goesontheprinciplethat  although 
the  plaintiff  has  not  given  evi- 
dence as  to  the  rate  of  rent  pay- 
able   by    tenants    of  the  same 
class  as  defendants  holding  adja- 
cent lands  of  similar  quality,  yet 
he  has  given  evidence  as  to  such 
lands  so  occupied  of  a  somewhat 
betterqualiiy,  and  that  the  rate  of 
rent  allowed,  regard  being  had  to 
the  difference,  is  proper  to  award 
jn  conformity  with  the  spirit  of  the 
Rent  Law,  the  decision  is  reason- 
'i  s  t,?L     *"^  *®  accordingly  affirmed    ^%^ 
%        (5)  Where  plaintiff  is  unable  to  estab- 
^       ^       lish  the  grounds  upon  which  he 
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claims ,  he  may  have  a  decree 

for  rent  according  to  the  ijumma 
for  which  defendant  admits 
liability  ...     35, 

(6)  In  a  suit  for ,  defendant's  not 

being  entitled  to  plead  protection 
by  presumption  of  holding  from 
the  permanent  settlement,  does 
not  relieve  the  plaintiff  from  the 
necessity  of  proving  a  case  under 
Regulation  VIIL  of  1793,  s.  51       383 

(7)  A  suit  will  not  lie  to  enhance  the 

rent  of  an  undivided  fractional 
share  of  a  tenure  of  which  plaintiff 
alleges  himself  to  be  lancfiord  ...     385 

(8)  Quaere.-^ls  the  owner  of  a  frac- 

tional share  of  a  superior  tenure 
competent  to  maintain  a  suit  for 

of  rent  of  a  fractional  share 

of  an  under-tenure  subordinate 

to  the  former  ?  . . ,      ,'^^ 

(9)  An  under-tenant   or  ryot  with    a 

right  of  occupancy,  whose  rent  is 
not  fixed,  is  not  liable  to  --^— 
unless  there  is  aground  for  it,  and 
he  is  informed  of  the  same  by  a 
notice,  so  as  to  have  an  opportu- 
nity of  contesting  the  matter    ...    416 

(10)  If  a  plaintiff    in    suing  for  - 

altogether  misrepresents  the  area 
and  boundaries  of  the  hblding, 
the  misrepresentation  vitates  the 
plaint  and  renders  the  suit  liable 
to  dismissal 

«  ■ « 

(11)  In   notices  of it  is  necessary 

that  the  statement  of  grouncfs 
should  show  the  landlord's  inten- 
tion to  proceed  under  some  parti- 
cular clause  or  clauses  of  s.  18 
Act  VIIL  (B.C.)  of  1869.  It  is 
not  enough  that  this  should  be 
inferred  from  a  schedule  append- 
ed to  the  notice 

*•• 

(12)  Where  plaintiffs  are  unable  to  show 

that  they  are  entitled  to  the  rent 
exactly  as  they  claim  it,  the  Court 
may  give  them  a  decree  for  such 
enhanced  rent  as  it  thinks  ought 

to  be  paid 

... 

(13)  In  a  suit  for  rent  for  1278  B.  S.  at 

an  enhanced  rate,  the  presump-  * 
tion  of  the  rent  not  having  varied 
smce  the  permanent  settlement 
IS  not  rebutted  by  the  mere  fact 
that  the  defendants  acquired  the 
tenure  from  another  person  oriein- 
ally  in  1226  B.  S. 

(14)  When  the  liability  of  a  tenure  to' 

— -  has  been  put  in  issue  and 
fully  tried,  a  decree  may  be  given 
declaring  the  tenure  liable,  even 
though  service  of  notice  to 
.   enhance  is  not  proved  ,,,    ^g- 
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Enhancbmbkt — (Continued), 

(15)  Before    a    landlord    can    enhance 

his  rent,  he  is  bound  to  inform 
his  tenant  by  written  notice  of 
the  specific  grounds  on  which  he 
claims  to  enhance 

(16)  In  a  suit  for  ,  the  objection 

that  plaintiff  sues  without  joining 
his  co-sharers  with  him  as  parties 
is  not  allowed  to  be  taken  for  the 
first  time  in  the  Lower  Appellate 
Court 

(17)  A  landlord  seeking  to  obtain  an 

Enhanced  rate  of  rent  on  account 
of  nij-jote  land  held  by  a  tenant 
without  a  right  of  occupancy  has 
no  right  to  obtain  a  judicial  assess- 
ment upon  the  footing  of  a  notice 
under  Act  Vlll.(B.COof  1869, 
ss.  14  &  5 
See     Act     VIII.     (B.C.)     of 

1869  {i) 
See  Admission  (i) 
See  Arrears  of  Rent  (i) 
See  Privy  Council  Rulings  (8) 

Equity  of  Redemption. 
See  Mortgage  (9) 

Evidence. 

(i)  Where  a  tenant  continues  to  hold 
land  after  his  tirm,  his  pottah  will 

be of  the  rent  at  which  he 

is  holding  over,  in  the  absence 

of that  the  rent  was  altered 

subsequently  to  its  expiration  ... 

(2)  A    road-cess   return    made  by    a 

shareholder  under  the  Schedule 
of  Act  X.  (B.  C.)  of  1871,  is  not 

admissible  as against  another 

shareholder 

(3)  In  deciding  a  suit  for  the  plaintiff 

a  Judge  may  use  ^— which  the 
defendant  may  have  eiven,  but 
which  appears  to  the  Court  to  be 
favourable  to  the  plaintiff 

Mew adduced  in  an  applica- 


Page. 


(4) 


(5) 


(6) 


tion  for  review  does  not  fer  se 
show  that  the  previous  decision  is 
wrong.  If  there  is  sufficient 
ground  for  receiving  the  new 
the  case  is  to  be  heard  as  if  it 
were  being  originally  heard 

A  survey  map  is  a  piece  of 

like  other in  a  case,  and  can 

be  of  no  effect  in  determining  the 
burden  of  proof 

Secondary of  the  contents  of 

a  document  is  admissible  where 
the  Court  is  satisfied  that  the  docu- 
ment is  lost ;   the  Court  may  in 

such  a  case  receive  oral and 

need  not  insist  on  the  production 
of  a  certified  copy 
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(7)  A  Court  may  legally  refuse  to  hear 

read  —  taken  by  commission, 
where  it  does  not  appear  that  the 
defendant  was  from  sickness  un- 
able to  attend  personally  at  the 
time  of  the  trial,  and  the  Court 
declines  to  dispense  with  the  proof 
of  such  circumstance  ...     331 

(8)  Depositions  taken  by  an   ameen 

may  be  read  as when  the  case 

comes  back  to  the  Court  again...     350 

(9)  A  Court  in  which  a  suit  is  pending 

has  authority  to  send  for  the 
records  from  any  other  Court  in 
which  they  may  be,  the  ordinary 
rules  of  that  other  Court  notwith- 
standing ...     355 

(10)  Copies    inadmissible    under    the 

Law  of  Evidence  are  properly 
rejected  when  tendered  as  — — ; 
and  it  is  entirely  a  matter  of  dis- 
cretion with  the  Court  in  rejecting 
a  copy  to  allow  the  party  to  file 
the  original  ...      ib, 

(11)  Where  the  property  of  one  of  the 

first  set  of  defendants  against 
whom  an  order  has  been  made  for 
payment  of  costs  is  attached  in 
execution  of  the  order  against  the 
latter  set,  the  aggrieved  defendant 
may    establish     what    the    law 

requires  by  any sufficient  for 

the  purpose  ...     39^ 

(12)  A  finding  in  a  former  suit  in  which 

the  question  was  tried  between  all 
the  parties  to  the  present  suit,  is 
admissible  as ...     457 

(13)  Receipts  signed  by  the  landlord's 

agent,  if  authentic,  are  primd 
facie  —  of  payment  of  rent, 
but  not  conclusive ...     489 

(14)  Where     plaintiff     institutes    two 

suits,  one  of  which  comes  up  in 
regular  appeal  to  the  High  Court, 
and  the  second  is  heard  m  appeal 
by  the  District  Judge,  the  District 

tudge  is  wron^  in  applying  the 
ligh  Court's  judgment  as  — - 
against  the  defendants  in  the  suit 

before  him  .        *••     53^ 

(15)  Though    not    alone  sufficient  to 

charge  any  one  with  liability, 
documents  admissible  as  — 
under  Act  I.  of  1872,3.  34,  are 
sufficient  to  answer  a  claim  set  up 
to  exemption  from  what  would  be 
the  ordinary  liability  of  a  tenant . . .     549 

See  Act  L  of  1872  (3) 

See  Decree  (6) 

See  Deed  of  Sale  (l) 

See  Documents  (i) 

See  Fraud  (i) 

See  Lunacy  (i) 

See  Oaths  Act  {I) 
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See  Special  Appeal  (12) 

See  Special  Commissidner  (i) 


Execution. 

(I)  Where    applicants   for 


of 


decree  are  not  the  whole  of  the 
decree-holders,  they  have  no  right 
to  make  application  without  suffi- 
cient cause  for  such  a  course     ...       77 

(2)  Where  application  for of  an 

order  of  Her  Majesty  in  Council 
h^s  been  made  elsewhere  than  in 
the  High  Court,  the  proceedings 
are  invalid  ...     102 

(3)  Where  a  decree  is  simply  affirmed 

by  the  Appellate  Court,  it  is  the 
decree  of  the  Appellate  Court 
which  is  to  be  executed  ...      ib, 

(4)  Where  the   Privy    Council    orders 

execution  lor  mesne-profits  to  be 
taken  out  first  against  one  defend- 
ant [J)i  and  only  on  failure  to 
obtain  satisfaction  from  him 
against  the  others,  held  that, 
before  J 's  assets  had  been  exhaust- 
ed, attachment  could  not  issue 
against  the  property  of  the  others, 
even  as  a  prehminary  and  pro- 
tective step.  The  inquiry,  whether 
or  not  J's  assets  have  been 
exhausted,  may  be  made  by  the 
other    judgment-creditors    being 

called  upon  to  show  cause  why 

should  not  proceed  against  them.     104 

(5)  The  sale    of  a    jote    in of  a 

decree  against  -the  jotedar  does 
not  prove  it  to  be  transferable, 
nor  does  the  purchaser  acquire  a 
right  of  occupancy  by  his  purchase 
where  the  right  is  not  dependent 
on  custom,  but  is  a  mere  creature 
of  the  Rent  Law  ...     169 

(6)  The  sale  of  the  right  and  interest 

of  one  proprietor  in  — —  of  a 
rent-decree  does  not  convey  the 
right  and  interest  of  other  pro- 
prietors, although  these  may  be 
as  much  liable  as  the  first  for 
arrears  of  rent  ...     188 

(7)  Where  — -  proceedings  are  car- 

ried on  in  respect  of  a  frac- 
tional share  of  a  decree  for  all 
that  remains  of  the  assets  after 
satisfaction  of  one  party,  the  Court 
should  take  steps  to  protect  the 
interests  of  other  parties  entitled 
under  the  decree  .       240 

(8)  Where  a   decree-holder,   who  has 

attached  certain  land  and  a  house 
upon  it,  causes  the  land  to  be  sold 

in ' ,  and  purchases  it,  and  then 

causes  the  house  to  be  sold  to  a 
third  party,  held  that  he  has  pur- 
chased the  land  on  which  the  house 
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stood  subject  to  the  right  of  the         • 
per.«ion  who  bought  the  house  to 
have  it  continued  there  ...     209 

(9)  Where  the  officers  of  a  Moonsiff' s 
Court  were  unable  to  give  a 
decree-holder  possession  of  a 
house,  because  the  judgment- 
debtor  had  bolted  and  locked  the 
doors,  the  Moonsiff  was  held  to  be 
bound,  under  Act  VII  I.  of  1859,  s.  , 

223,  to  remove  the  locks,  and  place 
the  decree-holder  in  possession  . . .     283 

(10)  A  Court  executing  a  decree  ^ay 

take  evidence  to  ascertain  what  is 
the  subject  upon  which  the  decree 
operates,  and  the  judgment-credi- 
tor should  not  be  referred  for  that 
purpose  to  a  regular  suit  ...     330 

(11)  Although  an  application  to  execute 

a  decree  in  part  is  informal,  yet,  if 
the  proceedings  taken  thereon 
are  in  effect  in  — «-  of  the  decree 
as  a  whole,  they  are  good  and 
valid  ...     354 

(12)  Where  a  zemindar  makes  a  fresh 

settlement  with  B  C  alone,  the 
heir  of  B  B  deceased,  one  of 
several  members  of  a  Hindoo 
family  holding  joint  possession  of 
a  jote,   and   B   C's   rights  and 

interests   are  sold   in of    a 

decree,  and  the  purchasers  claim 
the  whole  of  the  jote,  held  that 
the  zemindar  could  only  settle 
with  B  C  the  rights  and  interests 
of  B  B,  which  alone  were  sold  to 
the  auction-purchasers  ...     382 

(13)  Where  a  decree-holder  obtains  an 

order  for  the  sale  of  his  judgment- 
debtor's  interest  in  certain  pro- 
perty, and  purchases  it  and  re- 
ceives a  sale-certificate  going  be- 
yond the  order,  he  cannot  avail 
himself  of  any  thing  in  the  certi- 
ficate beyond  the  order  ...     408 

(14)  J    and    N    borrow    money    from 

P,  N  pledging  landed  property. 
J  then  pays  the  whole  debt,  and 
sues  N  for  contribution.  On 
obtaining  a  decree,  and  attaching 
the  property,  Nilkant  claims  as 
purchaser  from  N.  J  then  sues 
N  ilkant ,  N  ^  and  others,  and  obtain^ 
a  decree  declaring  that  the  mort- 
gage to  P  has  become  assigned  to 
her.  J  then  sells  the  property  to 
R  :  Held  that  R  buys  the  rights  • 
and  interests  of  N  ;  and  where 
the  result  of  the  special  appeal, 
which  was  pending  at  the  time  of 
the  execution-sale,  was  to  declare 
that  N  had  no  rights  .in  the  pro- 
perty, J  bought  what  was  worth- 
less *    ...    452 
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Ferry. 
A  rival 


F. 

—  cannot  be  set  up  so  as 
to  interfere  with  the  proprietary 
rights  in  an  existing  — — ,  that  is 
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(15)  Where  a  Government  promissory 
note,  after  being  long  under  at- 
tachment, is  eventually  sold,  and 
K  K,  one  of  several  decree-hold- 
ers executing  various  judgments, 
makes  a  fresh  attachment  of  it, 
and  gets  it  sold,  and  the  Court 
orders  payment  in  full  to  K  K  and 
two  others  who  are  acting  jointly 

in ,  and  the  surplus   to   be 

•  rateably  divided  among  the  other 

creditors,  one  of  whom  sues 

y^  establish  a  preferential  claim, 
HELD  that  K  K  came  under  the 
Code  of  Civil  Procedure,  s.  270, 
and  was  entitled  to  payment  in 
full,  and  that  the  two  others  had 
been  over-paid,  and  were  liable 
to  repay  the  surplus  to  the  other 
decree-holders  ...     466 

(16)  An sale  properly  notiRed  may 

be  adjourned  with  the  consent  of 

the  parties  ...     4S1 

(17)  Where  a  decree    directs   wassilat 

together  with  interest  to  be  assess- 
ed during  the proceedings, 

in  respect  of  the  period  of  plain- 
tiff's dispossession,  the  interest 
cannot  be  reckoned  to  run  upon 
each  of  the  separate  sums  due  in 
respect  of  the  several  years  of 
dispossession  . . .     484 

(18)  Under  Act  IX.  of  1871  Government 

is  bound  to  make  an  application 

for within  the  same  time  as 

any  other  person  ...     512 

(19)  The  rule  as  to  making  up  an  ac- 

count of  interest  in  mortgage-cases 
extends  to  the of  ordinary  de- 
crees. The  balance  of  interest  is 
never  added  to  the  principal  so  as 
to  produce  compound  interest  ...     525 

See  Act  VIII.  of  1859  (28) 

See  Ancestral  Property  (i) 

See  Decree  (7) 

See  Limitation  (13) 

See  Mesne-profits  (3)  (6) 

.S"^*  Mortgage  (7)  (8) 

See  Onus  Probandi  (i) 

See  Possessory  Suit  (2) 

See  Privy  Council  Rulings  (i) 

See  Right  to  Easements  (i) 

Ex-PARTE  Decree. 

A  Moonsiff'sorderdecidingthatan  ap- 
plication to  set  aside  an is  in 

time  does  not  come  under  s.  119, 
Act  V 1 11 .  of  1 859,  and  such  order 
is  not  final  ...         q 


Ferry— ^C(?«  tinned). 
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90 


to  say,  under  circumstances  in- 
volving direct  competition  with 
each ...     296 

Foreclosure. 

(1)  Proceedings  in  —  are  irregular 
and  invalid,  unless  a  copy  of  the 
application  accompanies  the  notice 
as  required  by  Regulation  XVII. 
of  1806 

(2)  A  mortgagee  by  conditional  side 
has  a  right  of  entry  immediately 
after  default,  and  the  Regulations 
do  not  debar  him  from  the  stipu- 
lated possession.  Limitation  runs 
from  the  date  of  such  default,  no 
new  cause  of  action  arising  on — —       ih. 

(3)  The  only  person  on  whom  effectual 

service  of  notice  of can    be 

made  is  the  person  really  interest- 

ed in  protecting  the  estate  ...      16S 

(4)  Where  a  mortgagee  after  obtaining 

a  decree  for sues  for  posses- 
sion and  mesne-profits,  and  the 
mortgagor  does  not  prove  that  he 
has  given  plaintiff  possession,  or 
directed  his  lessee  to  pay  rent  to 
the  plaintiff,  held  that  the  mort- 
gagor is  liable  forwassilat  from'the 

date  of ,   so  far  as   it  is  not 

barred  by  limitation  ...     539 

Fraud. 

Mere    speculation    and     probability 
will  not  in  law  support  a  finding 

of '.     It  is   incumbent   on    a 

party,  putting  forward  a  charge 
of  collusion  with  a  view  to  defraud, 
to  support  it  by  evidence  to  a 
reasonable  extent  ...     124 

Sec  Cause  of  Action  (4) 

See  Contract  (9) 

See  Principal  and  Agent  (i) 


I 


Full  Bench  Rulings. 

(1)  A  right  of  occupancy  which  a  ryot 

has  under  A6i  VIII.  (B.C.)  of 
1869,  s*  ^(  i^  ^^^  transferable. 
When  such  ryot  sells  his  holding, 
his  right  of  occupancy  ceases, 
and  it  cannot  protect  the  pur- 
chaser against  ejectment  ...       22 

(2)  A  case  is  not  to  be  decided  in  spe- 

cial appeal  upon  a  question  which 
was  not  raised  or  tried  or  con- 
sidered by  the  lower  Courts       ...    352 

(3)  A  decree- holder,  applying  for  the 

execution  of  a  decree,  is  entitled, 
under  A<51  IX.  of  1871,  lo  have 
such  execution  upon  his  showing 
that  his  application  is  made  within 
three  years  next  following  a  pre- 
vious application  to  the  Court  to 
enforce  the  same  decree,  or  from 
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the  date  of  issuing  notice  under 
Adl  VIII.  of  1859,  s.  216,  in  the 
same  matter  ...     512 

G. 

Government  Revenue. 

See  Co's/iarer  (5) 

Grant  for  Maintenance. 

See  Origitial}yurisdiction  (i) 

Guardian. 

See  Aef  XL,  of  i8s8  {\) 

See  Privy  Council _Rulittgs  (7) 

H. 

Heirs  and  Representatives. 
See  Liability  (3) 


Heirship. 

See  Hindoo  Law  (2) 
See  Liability  (1) 

HiBAH. 

A  party  executing  a under  which 

no  possession  has  been  held,  and 
which  is  therefore  inoperative 
under  the  Mahomedan  I,aw,  is 
not  precluded  from  claiming 
under  another  and  distinct  title  ... 

High  Court  Act. 

The  Court  refused  to  extend  assist- 
ance, by  the  exercise  of  its  extra- 
ordinary powers  under  the , 

s.  15,  to  parlies  who  were  charge- 
able with  great  and  unexplained 
delay 

High  Court's  Powers. 

See  Special  Appeal  (3) 

Hindoo  Law. 

(0  The  right  of  an  unmarried 
daughter  to  inherit  her  father's 
property  as  defined  in  the  Mitak- 
shara  and  the  law  of  the  Bengal 
School 

(2)  A  sister's  son  is  a  preferential  heir 

to  a  mother's  sister's  son,  as  being 
capable  of  conferring  greater 
spiritual  benefits  upon  the  soul  of 
the  deceased 

(3)  The  succession  of  females  accord- 

ing to — —is  not  regular  succes- 
sion, and  is  not  based  on  the  ordi- 
nary theory  of  spiritual  benefit. 
)>  hen  they  relinquish  their  rights 
m  favour  of  the  reversioner,  the 
»  case  is  brought  back  to  the  normal 
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55 


264 
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state  of  succession,  the  effect 
being  to  invest  in  him  a  complete 

title  .    •     393 

(4)  Where  a  custom,  according  to  which 

the  Rajahs  of  Beerbhoom  had 
granted  a  right  to  a  share  of 
property  described  as  "  Bhabak 
mehals"  appeared  to  have  been 
always  recognized  by  the  Courts, 
it  was  maintained  notwithstand- 
ing that  it  is  in  contravention  of 
the  ordinary ...     397 

(5)  Property   inherited  by  a   Hindoo 

woman  from  her  father  does 
not,  under  the  Mitakshara  Law, 
descend  on  her  death  to  her  heirs, 
but  reverts  to  the  nearest  heirs  of 
her  father  ...     496 

See  Adoption  (i) 

See  Onus  Probandi  (4) 

Hindoo  Widow. 

Where  persons  presumptively  next 

in  succession  to  a ariange 

that  she  should  surrender  posses- 
sion to  them,  and  receive  a  main- 
tenance, it  is  a  family-arrange- 
ment not  to  be  altered  by  one  or 
other  of  the  reversioners  dying 
during  her  lifetime  ...     307 

See  Privy  Council  Rulings  (10) 

Holding. 

Where  tenants  hold  land  by  differ-,  • 
cnt  agreements,  the  zemindar  has 
no  right,  without  their  consent, 

to  break  up  existing s,  and 

re-distribute  the  lands  so  <is  to 
alter  the  extent  and  nature  of  the 
s  ...     336 

House  and  Land. 

See  Execution  (8) 

HOWLADAR. 

See  Auction-purchaser  (2) 


I. 


Impartible  Estate. 

See  Original  Jurisdiction  (1) 

Incumbrance.  * 

If    the    holder    of  an   under-tenure 

allows  his  tenant  to  occupy  the 

land    rent-free    for    more    than 

twelve  years,   the  interest  thus 

created  in  the  latter  is  an 

upon  the  under-tenure,  as  much 
within  the  reason  of  Adl  VIII. 
(B.C.)  of  1865,  s.  16,  as  if  the 
holder  had  made  a  rent-free 
grant,  or  given  a  nominal  lease. . .     4 13 
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Indian  Contract  Act. 

Section  237.  See  Original  Jurisdiction  (i6) 


Infants. 


See  Original  Jurisdiction  (i) 


J. 


Page. 
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Inheritance. 

See  Hindoo  Zrtw  (1) 

Injunction. 

Where  a  decree-holder  agrees,  for  a 
good  consideration,  not  to  enforce 
his  decree,  the  Court  may  legiti- 
mately, on  the  suit  of  the  opposite 

t>arty,  issue  an  against  the 
ormer  not   to  do  what  he  has 
agreed  not  to  do,  Adl  VII I.  of 
1850,  s.  206,  notwithstanding  ...     194 
Sec  Decree  (8) 

Interest. 

Where  a  judgment-creditor  is  t^ken 
at  a  disadvantage  by  an  order 
for  issue  of  execution  with  the 
qualification  that  as  the  decree 
does  not  give  ■ ,  the  judg- 
ment-creditor cannot  have , 

he  can  apply  for  a  review ;  but 
the  order  cannot  be  set  aside  by 
a  miscellaneous  appeal  after  a 
second  application  in  the  same 
matter 

See  Bond  (5) 

See  Decree  (9) 

See  Execution  (17)  (19) 

See  Possession  (4) 

Intervenors. 

A  Lower  Appellate  Court  has  no  au- 
thority to  transfer ,  who  had 

been  made  defendants  by  the  first 
Court,  to  the  side  of  the  plaintiffs 
against  their  will,  unless  there  is 
such  an  equity  on  the  part  of 
another  as  to  compel  them  to  be 
such 
See  Measurement  (3) 

Intestacy. 

See  Original  Jurisdiction  (S) 

Irregularity. 

See  Act  VIIL  of  1859  (28) 

Issues. 

Where  although  no were  framed 

•       after  the  defence  was  put  in,  the 
plaintiff  examined  witnesses,  and 
was  not  prejudiced  by  the  omis- 
sion, the  High  Court  refused  to 
give  effect  to  an  objection  on  the 
ground  of  such  omission,  urged 
tor  the  first  time  in  special  appeal. 
See  Lower  Appellate  Court  (i) 
See  Plaint  (i) 
See  Reversioner  (i) 
Sec  Special  Appeal  (2) 
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448 


JoiNnER. 

See  Original  Jurisdiction  (7) 

Joint  Hindoo  Family. 

Where   one    member  of  a sues 

another,  who  is  the  manager,  for  a 
moiety  of  two  items  pertaining  to 
the  ancestral  estate,  which,  she 
says,  defendant  has  misappropri- 
ated :  Held  that  the  form  of  the 
suit  is  wrong,  and  that  plaintiff 
should  sue  for  an  account  of  the 
joint  family-property 

See  Ancestral  Property  (i) 
See  Mitakshara  Law  (2) 
See  Original  Jurisdiction  (22) 
See  Privy  Council  Rulings  (5) 

Joint  Liability. 

(i)  Where  an  obligee  sues  some  of 
the  persons  jointly  liable  to  him 
under  a  bond,  and  takes  another 
bond  from  the  rest  for  what  he 
considers  to  be  their  share  of  the 
d  bt,  he  does  not  discharge  the 
latter  from  their  liability  to  con- 
tribute according  to  the  shares  in 
which  they  are  liable  among  them- 
selves, nor  does  his  transaciion 
with  them  (they  not  being  sure- 
ties) destroy  the 

(2)  The  fact  of  some  of  the  joint 
occupiers  of  a  joint  tenure  paying 
portions  of  the  rent  due  from  all, 
corresponding  with  the  shares  for 
which  the  joint  occupiers  are 
liable,  cannot  prevent  the  zemin- 
dar from  suing  them  all,  or  mak- 
ing them  all  answerable  for  the 
joint  debt 

Joist  Property. 

See  Onus  Proband i  (i) 

Joint  Proprietorship. 

(1)  Where    land     is  held  in ,  an 

action  to  recover  it  from  a  strang- 
er in  wrongful  possession  must  be 
brought  in  the  name  of  all  the 
proprietors  jointly 

(2)  An    arrangement    between    joint 

owners  ol  land,  not  being  a  joint 
Hindoo  family,  by  which  some 
parts  of  the  property  were  to  be 
exclusively  in  the  possession  of 
one  or  other  of  them,  bars  one  of 
them  from  suing  for  the  profits 
derived  from  any  portion  allotted 
to  the  exclusive  possession  of  any 
other 

Judgment-debtor. 

A maintaining  that  the  property 

specified  by  the  judgment-credi- 
tor is  not  the  subject  of  the  decree, 
is  bound  to  point  out  the  actual 
property  concerned 
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JC.MMABUNDEE  PaPERS. 

See  Arrears  of  Rent  (_>) 
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JUNCiUB  L\ND. 

Where  - 


was   let   by   Govern- 


ment to  a  tenant  for  the  express 
purpose  of  being  brought  into  cul- 
tivation, and  the  lease  contained 
no  reservation  of  the  rights  of  the 
Government  in  respect  of  the 
cuttingof  timber  trees,  the  Court 
held  that  the  cutting  of  such  trees 
would  be  neces!jary  for  carrying 
out  the  purposes  of  the  lease    ...     523 

JUKISniCTlON. 

(I)  In  respect  of  a  suit  for  partition  of 

revenue-paying  land,  or  even  of 
lakheraj  land  ...       11 

I2)  Where  a  suit  dismissed  by  a  Moon- 

siff   as   beyond    his  is,   by 

order  of  the  Judge,  tried  and  dis- 
missed, and  subsequently  decreed 
in  appeal,  objection  on  the  score 

of cannot  be  taken  in  special 

appeal,  the  defendant  not  having 
appealed  against  the  District 
Judge's  order  ...      1 01 

(3)  Oi  the  Small  Cause  Court  in  a 
suit  to  enforce  a  lien  created  by 
a  mortgage-bond  on  properly  sold 
by  the  mortgagor  ten  months  later 
to  the  defendant  ...     349 

(4) of     one    Court     to    declare 

another  Court  to  have  acted  with- 
out    ...     361 

{5)  Of  a  Small  Cause  Court  where 
a  person  claims  damages  for  per- 
sonal injury  where  actual  pecu- 
niary damages  have  resulted    ...     395 

(6)  Of    a    Sub- judge     to   try   a   suit 

brought  to  iset  aside  a  probate  ...     416 

(7)  Of  a  District  Judge  in  respect  of 

an  appeal  from  the  finding  of  the 
first  Court  on  the  question  of 
misconduct  by  arbitrators         ...     420 

IS)  In  respect  of  the  institution  of  a 
suit  cognizable  by  Small  Cause 
Courts  under  the"  operation  of 
Act  VIII.  of  1859,  s.  6  ...     457 

(9)  In  respect  of  an  ejectment-suit 
on  the  allegation  that  defendant 
had,  under  colour  of  an  order  of 
the  Magistrate,  dispossessed  the 
plaintifl  of  private  property  ...  461 
(lo)  Of   the   Collector   under   Act  VI. 

(B.C.)  of  1862,  s.  10  ...     476 

(II)  Of  a  Civil  Court  to -try  a  suit  for 

possession,  whether  it  be  brought 
under  Act  VIII.  (B.C.)  of  1869 
or  as  a  regular  civil  suit  ...     478 

(12)  Of  a  Court  in  respect  of  an  agree- 
ment having  reference  to  sutial 
and  religious  customs  ...     517 


Page, 
Jurisdiction — (Continued). 

See  Act  VIII,  of  1839  (3)  (20) 

(22) 
See  Act  XX,  of  1866  [\) 
See  Pauper  Suit  (f) 
See  Resu mption-proceedings 

(I) 
See  Revieiv  (\) 
See  Special  Appeal  (5) 
See  Stamp  (3) 

K. 

Kt'BOOLELT.  ^ 

(i)  Where  no  consideration   is  shown 

for   which    a is  given,   and 

plaintitT  has  never  been  in  posses- 
sion   or    received  rent,  the 

is  inoperative  ...     299 

(2)  A  tenant  holding  over  after  the 
term  of  his has  expired  con- 
tinues to  hold  in  the  same  manner 
as  before  ...     394 

See  Rent  (2) 


L. 


L.\KHER.\J. 


See  Res'judicaia  (4) 

Land  Acquisition  Act  (X.  oi<  1^70). 

In   proceedings    under    the ,  the 

order  of  distribution  contemplated 
by  s.  39  is  not  a  final  order  on 
adjudication  of  the  rights  of  the 
parties  to  the  property  for  which 
compensation  has  been  assessed 
and  awarded  ;  but  the  question 
determined  may,  under  the  pro- 
viso in  s.  40,   be  re- heard  in  a 


regular  suit 


Le.vse. 


Legacy. 


Legatee. 


Lessee. 
A- 


See  Contract  (4)  (5) 


See  Original  Jurisdiction  (S) 


See  Act  X.  of  186$  (2) 


cannot  make  an  under-lease 


38 


for  a  longer  time  than  his  own 
lease,  nor  is  he  the  agent  of  the 
landlord  so  as  to  bind  him  by 
granting  leases  for  any  lime  he 
may  think  fit 
See  Cause  of  Action  (2) 


274 


Lessor, 
A- 


■  failing  hy  remissness  to  do  that 
which  he  alone  can  do  to  protect 
his  lessee  in  possession,  even  inde- 
pendently of  any  protective  pro- 

e 
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Lessor — (Continued), 


Page, 
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vision  in  the  lease,  cannot  claim 
rent  from  the  lessee  in  respect  of 
the  portion  of  the  property  from 
'  which  the  latter  has  been  evicted.    542 


Liability. 

(1)  The  heirs  of  a  deceased  person  are 

liable  for  papers  in  their  custody 
for  which  a  claim  is  established 
against  the  estate  of  the  deceased, 
and  also  for  debts  due  therefrom 
to  the  extent  of  assets  takan  by 
them 

(2)  \^ere  a   parly   sells  property   to 

others,  and  it  afterwards  appears 
he  had  not  the  right  to  do  so,  and 
the  purchasers  are  in  conse- 
quence dispossessed,  the  loss 
should  fall  on  the  vendor 

(3)  The  heirs  and  representatives  of 

a  deceased  person  are  liable, 
according  to  equity  and  good 
conscience,  to  pay,  not  only  the 
actual  debts  of  the  deceased,  but 
also  the  damages  arising  from  his 
breaches  of  contract 
See  Benamee  (i) 


442 


Lien. 


See  Mortgage  (3) 


Limitation, 

(1)  A  person  sued  under  s.  243,   Act 

VIILof  1859,  is  not  barred,  because 
of  the  lapse  of  a  year,  from  setting 
up  any  ground  of  defence  which 
he  may  have  against  the  claim  ... 

(2)  Where  a  party  has  failed  in  estab- 

lishing a  claim  preferred  under 
Act  VIIL  of  1859,  s.  246 

(3)  As  applied  to  a  suit  for  possession 

and  declaration  of  right,  but 
which  substantially  seeks  to  set 
aside  a  sale  in  virtue  of  which, 
unless  got  rid  of,  the  purchaser- 
defendant's  title  must  prevail  over 
that  of  the  plaintiffs 

(4)  How   applied    under  Act    IX.  of 

1871,  Sch,  IIL,  art.  167,  to  appli- 
cations for  execution  of  decree  ... 

{5)  In  a  suit  to  recover  possession  of 
land  alleged    to  have  belonged 

^  jointly  to  plaintiff's  late  husband 
and  his  late  elder  brother,  where 
defendant   pleads  on    the 


ground  that  neither  plaintiff  nor 
her  predecessor  was  in  possession 
within  twelve  ye.ars,  and  where  it 
is  found  that  the  two  brothers 
lived  in  the  same  mess,  the  elder 
collecting  the  rents  and  profits, 
and  therewith  managingthe  fami- 
ly-expenses 


Page. 
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36 


39 


84 


154 


259 
263 


Limitation — (Continued), 

(6)  How  applied  to  an  application  ask- 
ing the  Court  to  ascertain  and 
determine  how  much  a  judgment- 
creditor  has  been  overpaid        ...     21 1 

(7)  As  applied  to  a  suit  to  recover 
plaintiff's  share  of  wassilat  from  a 
co-sharer  who  has  received  it 
from  a  judgment-debtor  with 
plaintiff's  permission,  but  with- 
holds payment  to  plaintiff         ...      255 

(8)  As  applied  to  a  suit  for  possession 
of  land  where  it  appears  that 
plaintiff  has  forcibly  turned  out 
the  opposite  party,  and  compelled 
him  to  seek  his  remedy  under 
Act  XtV.  of  1859,  s.  15 

(9)  In  a  suit  for  the  balance  of  an 
account 

(10)  As  applied  to  a  suit  for  abate- 
ment of  rent  founded  on  an  agree- 
ment that,  at  a  certain  time,  the 
land  should  be  measured,  and  if 
found  less  than  the  quantity 
named  in  the  agreement,  the  rent 
should  be  an  abatement,  and  where 
it  is  found  that  plaintilf  never  re- 
quired abatement,  but  had  con- 
tinued to  pay  the  rent  six  j'ears.       275 

(11)  As  applied  to  a  suit  based  on  an 
agreement  to  grant  a  lease       ...     287 

(12)  Where   a   plea  of  has  been 

overruled,  and  the  first  Court  has 
adjudicated  on  the  plaintiff's  title, 
the  Lower  Appellate  Court  is 
bound  to  adjudicate  upon  the 
title  also  ...     292 

(13)  How  applied  under  Act  IX.  of  1871, 
Sch.  II.,  art.  167,  to  a  case  in 
which  one  of  several  joint  decree- 
holders  made,  under  Act  V 1 1 1,  of 
1859,  s.  207,  a  proper  application 
for  execution  . . .     468 

(14)  In  a  suit  to  enforce  the  right  of 
pre-emption    brought  after  the 

period  of prescribed  forsuch 

suits  where  plaintiff  alleges  that 

he  was  not  aware  of  the  sale     ...     479 

(15)  As  applied  to  a  suit  against  E 
and  A  to  recover  malikana  said  to 
be  due  as  a  charge  upon  land 
belonging  jointly  to  them,  and  dis- 
missed by  the  Lower  Appellate 
Court  on  the  ground  that  the 
claim  against  A  was  barred  by 

,  but  where  it  had  been  found 

by  the  first  Court  that  plaintiff 
had  received  malikana  within 
twelve  years  antecedent  to  his 
plaint  ...     551 

See  Act  VIIL  of  iSs9  iS) 

See  Execution  (18) 

See  Foreclosure  (2) 

See  Mesne-profits  (1) 
185^  See  Notice  (4) 


^         INDEX  (civil  rulings). 
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Limitation — (Continued). 

See  Original  Jurisdiction  (i) 

See  Privy  Council  Rulings  (3)  (4) 

See  Review  (i) 

I  See  Waiver  (i) 

r 

'  Lis  Pendens. 

Possession  of  property  obtained  from 
a  defendant  while  a  suit  is  pend- 
ing against  him  in  respect  of  that 
property,  must  be  taken  to  be 
the  possession  of  the  defendant 
I  himself  for  the  purposes  of  the 

i  suit  ••547 

i 

I  Lower  Appellate  Court. 

A ought  not  to  raise  a  ques- 
tion on  a  point  which  h^s  not 
been  put  in  issue  in  the  first  Court, 
or  questioned  in  the  defendant's 
written  statement  ...     299 

Lunacy. 

The  bare  assertion  of  witnesses  unsup- 
ported by  any  details  respecting 
the  malady  is  not  satisfactory 
proof  of  insanity  ...       33 

See  Representation  (1) 
See  Right  0/ Suit  {$) 


M. 


Mahomedan  Custom. 

Where  plaintiff,  having  failed  in  a 
suit  to  establish  conjugal  rights, 
sues  the  father  to  recover  as 
damages  the  value  of  presents 
made  :  Held  that  if  fraud  is 
established  and  plaintiff  can  show 
that  the  presents  are  a  natural 
consequence  of  the  negotiations, 
and  in  conformity  with  general 
custom,  he  may  recover  damages 
to  be  determined  by  the  circum-  . 
stances  ...     403 

Maho\|edan  Law. 

In  a  suit  to  establish  the  right  of 
pre-emption,  where  the  witnesses 
said  that,  on  the  refusal  of  the 
vendor,  the  pre-emptor  had  nomi- 
nated them  witnesses,  the  lower 
Courts  were  held  to  be  justified  in 
their  inference  that  he  had  com- 
plied with  the  exigency  of  the 1 84 

See  Hibah  (1) 

See  Onus  Proband i  (5) 

See  Pre-emption  (3) 

Maintenance. 

A  decree  declaring  a  Hindoo  female 
entitled  to from  her  father- 
in-law  was  held  to  bind  the 
latter,  notwithstanding    a  later 


Page. 
Maintenance— ^Co«/i«z/^^^. 

Full  Bench  Ruling  to  the  effect 
that  a  daughter-in-law  was  not 

cMititled  to  such ...     293 

See  Hindoo  Widow  (i) 

Maintenance  and  Champerty. 

See  Original  Jurisdiction  (14) 


Maintenance  Grant. 
(t)  Land  held  as  a 


is  resumable 


by  the  zemindar  at  the  death  of 
the  grantees,  whether  it  is  in  the 
hands  of  more  immediate  q^  in 
those  of  more  remote  members  of 
the  family  ...     225 

(2)  The  successors  of  a  maintenance 
grantee,  paying  rent  tothe  zemin- 
dar, cannot  be  regarded  as  hold- 
ing adversely  to  him  ...     ib. 

Mala  Fides. 

Where  plaintiff  sues  to  establish 
her  right  under  a  kobala  to  land  ' 
attached  in  execution  of  a  decree 
against  her  husband,  and  the 
question  arises  whether  she  is  the 
real  purchaser  or  only  a  benamee 
for  her  husband,  the  Judge  com- 
mits an  error  of  law  in  resting  its 
decision  on  a  suspicion  of  ■■■■  ■    .. 


402 


Malicious  Prosecution. 

See  Original  Jurisdiction   (13) 


Malirana. 
Where  - 


is    in    deposit    with    the 


Collector  on  behalf  of  proprietors 
who  have  refused  settlement,  the 
proprietors  lose  their  right  to 
recover  it  if  they  do  not  claim 
it  for  more  than  twelve  years  ...  520 
See  Limitation  (15) 

Malikee  Right. 

The  purchaser  at  an  executjon- 
sale  of  the of  a  judgment- 
debtor  is  entitled  to  possession 
where  such  right  has  not  been 
pledged  or  mortgaged,  notwith- 
standing a  deed  of  assignment  by 
the  previous  owner  directing  the 
annual  payment  of  interest  due 
under  a  bond  ...     445 


Manager. 
Where  a 


has  not  filed  accounts, 


and  the  Judge  finds  that  the 
management  cannot  be  continued 
with  any  prospect  of  the  debt 
being  paid  within  three  years,  he 

does  right  to  remove  the ^and 

order  the  property  to  be  sold    ...     220 

Marriage-settlement. 

See  Original  Jurisdiction  (17) 

g 
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Measurement. 

(i)  Semble, — The  circumstance  that 
the  plaintiif' s  vendor  has  paid  the 
rent  of  land  without  insisting  on 
the  right  to  measure  provided  in 
the  agreement,  might  be  a  ground 
for  saying  that  the  agreement  was 
abandoned  by  the  parties         ...     275 

(2)  Where  an  application  is  made  to  a 

Collector  under  Act  VIII.  (B.C.) 

*  of    1869,  s.  38,    for  the   of 

certain  lands,  without  any  special 
application  to  determine  the  rates 
of  rent,  any  proceedings  regard- 
ing the  rates  of  rent  arc  inadmis- 
sible •  .     4S0 

(3)  The  fact  of  a  —  and  jummabun- 

dee  having  been  effected  under  the 
provisions  of  Act  VI.  (B.C.)  of 
1862,  s.  10,  cannot  deprive  an 
intermediate  tenant  of  the  right 
of  intervening  under  Act  X.of 
1859,  s.  77,  nor  is  the  intervener 
deprived  of  that  protection  even 
though  Act  X.  no  longer  exists...     508 

Mesne-profits. 

(1)  Where  an  auction-purchaser  at  a 

revenue-sale  sued  to  recover , 

whereupon  defendants  plead  limi- 
tation as  to  any  wassilat  not  ac- 
cruing within  six  years  prior  to  the 
institution  of  the  suit,  and  the  pot- 
tahs  contained  no  specification  of 
instalments  or  any  provision  for  in- 
terest on  arrears  falling  due  within 
the  year,  it  was  held  that  to  deter- 
mine limitation,  the  rent  must  be 
takentobconefallingdue  annually   126 

(2)  Where  a  decree  is  silent  as  to 

subsequent  to  the  institution 
of  the  suit,  they  cannot  be  given 
by  the  Court  executing  the  decree     1 60 

(3)  Where  a  suit    is   for  alone, 


the  Court  executing  the  decree  is 
not  competent  to  fix  the  amount 
in  the  course  of  execution 

(4)  The    adjustment   in    execution  of 

■  ■  is  not  an  execution  of  the 
decree,  but  a  continuance  of  the 
suit,  and  the  steps  towards  fisscss- 
ing  ihem  cannot  be  taken  till  pos- 
session is  obtained ;  but  they 
•  should  be  instituted  promptly  and 
diligently 

(5)  Where  an  auction-purchaser  pray- 

ing for  possession  and ob- 

tams  a  decree  for  possession ,  wh  ich 

says  nothing  about ,  and  no 

reason  appears  why should 

be  refused,  the  High  Court  allows 


ib. 


328 


m  execution 


(6)  Where  I)  obtaining  a  decree  for  an 
undivided  share  of  certain  pro- 
perty seizes  in  execution  a  part 
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of  the  share  of  one  of  the  defend- 
ants, who  having  on  appeal  recov- 
ered possession,  now  sues  for 
for  the  period  of  L)'s  posses- 
sion :  flELD  that  the  damages 
should  be  sought  in  the  execu- 
tion-proceedings when  the  posses- 
sion itself  is  recovered  ...  435 
(7)  The  High  Court  in  directing  pay- 
ment by  way  of  damages  of  the 
proceeds  of  a  specified  share  of 
certain  property,  leaves  the 
lower  Court  nothing  to  deter- 
mine except  to  assess  the  rents 
and  profits  of  the  share  from 
which  plaintiffs  were  wrongfully 
kept  out  of  possession                ...     461 

See  Damages  (3) 

See  Decree  (3) 

See  Foreclosure  (4) 

See  Limitation  (7) 

See  Set -off  (1) 

Minor. 

Where  a  suit  on   behalf  of s    is 

decreed,  the  mere  fact  of  the  form- 
a4  order  under  Act  XL.  of  1858 
granting  permission  to  their  repre- 
sentative to  appear  for  them  not 
having  been  drawn  up  is  not 
ground  sufficient  to  dismiss  the 
suit  .  .     525 

See  Act  XL.  0/  iS^S  {\) 

See  A  lien  a  tion  ( i ) 

See  Onus  Prohandi  (2) 

Misjoinder. 

(i)  Where  in  a  suit  for  rent  from 
defendants  with  whom  separate 
engagements  were  made,  plaintiff 
obtains  a  decree  making  each  of 
them  liable  for  the  whole  sum  claim- 
ed: Held  that  there  is  a of 

the  defendants,and  that  the  decree 
is  wrong  in  law, but  that  the  objec- 
tion would  not  have  prevailed  if 
the  first  Court  had  made  each 
'  defendant  liable  in  proportion  to 
the  rent  he  had  engaged  to  pay ...  133 
(2)  The  mere  fact  of  non-registration 
as  separate  holdings  is  no  answer 
to  the  objection  to  a  single  suit 

on    the    ground     of .     The 

Court  should  inquire  whether  the 
tenants  have  not  in  fact  been 
dealt  with  as  holders  of  separate 
tenures  ...     334 

See  Mortgage  (12) 

Mitakshara  Law. 

(i)  In  the  absence  of  evidence  to  the 
contrary,  a  Hindoo  must  be  con- 
sidered to  be  governed  by  the 
——where  it  prevails  ...     341 

h 
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(2)  As  long  as  a  Hindoo  family  under 
the  ■  is  living   in   the  joint 

enjoyment  of  family-property, 
such  property  can  only  oe  alien- 
ated by  the  joint  consent  of  all 
the  members,  or  in  the  event  of 
such  necessity  as  will,  in  the  eye 
of  the  laW|  give  the  kurta  power 
to  alien  as  the  agent  of  all,  then 
by  the  kurta  alone  . . .     552 

5"^^  Hindoo  Law  ( 1 ) 
See  Original  Jurisdiction  (i) 

MOKURRURBRDAR. 

A   of  a  village  is  entitled   to 

possession  of  every  beegha  in  it, 
unless  the  party  cultivating  can 
show  a  good  title  against  him.  A 
party  setting  up  a  khas   tenure 

against  a is  bound  t-o  prove 

such  tenure  ..      447 

Mortgage. 

(1)  Where  a  complete  title  as   mort- 

gagee is  acquired  before  the  Re- 
gistration A61  of  1864,  the  mort- 
gage, though  not  registered,  is 
good  against  a  registered  deed  of 
sale  executed  after  \6i  XX.  of 
1866  came  into  operation  ...        3 

(2)  Where  a  mortgage-deed  gives  the 

mortgagee  an  option,  in  the  event 
of  a  sale  of  the  interests  of  the 
mortgagors,  to  throw  up  a  lease 
held  from  them  for  the  mort- 
gaged jote,  and  claim  immediate 
payment  from  the  surplus  sale 
proceeds,  held  that,  before  the 
mortgagors  can  withdraw  the 
surplus  proceeds,  they  must  give 
notice  of  their  intention  to  the 
mortgagee  ...      47 

(3)  Where  plaintiff  in  execution  sold 

a  property  mortgaged  to  him 
under  a  bond,  and  the  Court 
ordered  the  proceeds  to  be  paid  to 
defendant  by  whom  the  property 
had  been  previously  attached, 
HELD  that,  on  the  sale  of  the 
whole  interest  of  the  debtor, 
plaintifT's  lien  was  transferred 
from  the  property  to  the  purchase- 
money,  and  he  was  entitled  to  the 
sale-proceeds  ...       98 

(4)  Where  a  certain  quantity  of  land 

IS  the  subject  of  one  zur-i-peshgee 
,  the  mortgagees  taking  pos- 
session in  moieties,  the  mortga- 
gor cannot  recover  any  portion 
of  the  land  till  he  has  paid  up  all 
the  money  due  upon  the  — -  ...     262 

(5)  Where,  in  a  suit  for  possession  of 

mortgaged  property  the  lower 
Courts  did  not  give  the  plaintiff  a 
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decree  conditioned  upon  the  pay- 
ment within  a  reasonable  time  of 
what  was  found  due,  the  High 
Court,  in  special  appeal,  confined 
its  decree  to  a  declaration  that 
the  sum  found  due  by  the  plaint- 
iff was  due  on  a  given  date       ...     269 

(6)  Where  a    mortgagee  agrees  with 

three  out  of  fwe  mortgagors  to 
take  as  payment  a  money-decree 
against  three  of  them,  the  amount 
of  the  decree  must  be  considered 
as  a  sum  paid  in  reduction  q^the 
liability  of  the  five  ...     310 

(7)  A    sale    effected   by  the   decree- 

holders  in  execution  of  a  decree 
on  a  mortgage-bond  is  subject 
to  all  valid  liens  of  prior  date  sub- 
sisting on  the  same  property  at 
the  time  of  sale  ;  but  later  liens 
must  be  postponed  to  that  of  the 
earlier  decree-holders  ...     322 

(8)  The  decree!  on  a bond  should 

be  satisfied  out  of  the  mortgaged 
property,  and  not  out  of  the  right, 
title,  and  interest  which  remain 
in  the  mortgagor.  The  pur- 
chaser at  the  execution-sale 
acquires  all  the  interest  which 
passed  by  the to  the  mort- 
gagee, and  any  interest  which 
remained  in  the  mortgagor       ...     360 

(9)  All  that  a  second can  pass 

from  a  mortgagor  is  his  equity  of 
redemption,  and  the  decree  in  a 
suit  on  such  —  can  only  author- 
ize the  sale  of  the  equity  of 
redemption,  unless  the  first  mort- 
gagee is  made  a  party,  and  his  ' 
mortgage   shown   to   be  invalid, 

and    the    second  to  have 

priority         .  ...      lA, 

(10)  Where     D,     obtaining    a  decree 

against  J,  P,  and  others,  attaches 
property  pledged  by  them,  and 
brings  part  of  it  to  sa'le  exempt- 
ing P's  share  (which  he  purchased 
without  notice  to  the  other  ten- 
ants), J  paying  the  amount  of 
the  debt  to  save  the  property.  J 
then  sues  P  for  contribution,  and 
obtains  a  decree  making  her  share 
liable,  which  he  attaches  and  puts 
up  for  sale.  D  objects  under  Act  * 
VIII.  of  1859,  s-  24^>  but  his  ob- 
jection is  disallowed.  He  then 
pays  up  P's  contribution,  and 
sues  to  recover  the  amount       ...     430 

(11)  A  second  mortgagee,  under  a  — — « 

bond,  is  entitled  to  notice  of  fore- 
closure under  Reg.  XVII.  of  1806.    475 

(12)  Where  a  mortgagee  sues  for 

of  the  mortgaged  property  on  the 
allegation  that  some  of  the  defend- 
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ants  under  subsequent —s  and 
purchases  had  opposed  him  in 
obtaining  possession,  and  to  have 

it   declared  that  the  said  s 

and  purchases  were  inoperative, 
HELD  that  the  plaintiff  has  but 
one  cause  of  action  upon  his  mort- 
gage-deed, and  is  right  in  joining 
all  the  defendants  in  this  suit   ... 

(13)  The    transaction    of effected 

by  a  bye-bil-wafa  is,  under  the 
regulations,  essentially  the  same 
in  regard  to  the  relation  between 
^e  mortgagor  and  the  mortgagee 
as  an  English 

(14)  A  mortgagee,  on  the  occurrence  of 

the  default  named  in  the  deed,  has ' 
a  cause  of  action  to  recover  pos- 
session if  withheld  from  him 
adversely,  but  he  has  no  cause  of 
suit  if  possession  by  the  mort- 
gagor is  from  that  time  held 
andcontinuedwithhispermission. 
As  long  as  the  relation  created 
by  the  bye-bil-wafa  can  be  said  to 
subsist,  it  will  probably  be  right 
to  infer  that  the  possession  of  the 
mortgaged  property  by  the  mort- 
gagor was  had  with  the  permis- 
sion of  the  mortgagee 

See  Decree  (5) 

See  Foreclosure  (i)  (2) 

See  Jurisdiction  (3) 

See  Onus  Probandi  (3) 

See  Privy  Council  Rulings  (10) 

See  Right  of  Suit  (4) 

See  Zur-i'peshgee  Lease  (2) 

Multifariousness. 

Where,  in  a  suit  for  khas  possession 
by  a  landlord,  plaintiff  claims 
a  declaration  that  defendants  had 
not  a  right  to  occupy  the  land 
at  a  fixed  rent,  held  that  such 
a  declaration  ,can  rightfully  be 
asked  for  only  in  a  separate  suit 
against  each  separate  occupant. 


532 


543 


ib. 
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N  ON- J  CINDER  OP  Parties. 
The    objection    of 


cannot    be 


made  a  ground  of  special  appeal 
unless  the  want  of  parties  has 
caused  a  wrong  decision  to  be 
given  ...     288 


Notice. 
(I)  A 


—  under  s.  216,  Act  VIII.  of 
1859,  stands  on  a  different  footing 
from  a  summons  or  other  — — 
which  a  party  is  bound  to  serve, 
and  it  must  be  presumed  until  the 
contrary  is  proved,  that  a  Court 


Notice — (Continued), 

has  duly  issued  such  — —  when 
required  by  law  to  do  so 

(2)  The  issue  of  a of  sale  after  the 

death  of  the  original  decree- 
holder  and  before  any  person  has 
applied  to  be  registered  as  the 
substituted  decree-holder  is  not 
an  irregularity  warranting  the 
setting-aside  of  a  sale  under  A6t 
VIII.  of  1859,  s.  256 

(3)  Substituted  service  of is  good 

only  where  the  person  who  is  to 
be  served  personally  is  keeping^ 
out  of  the  way 

(4)  A issued  within  time    under 

A61 VI I  I.of  1859,  s.  2  i6,and  actu- 
ally served  upon  the  judgment- 
debtor,  constitutes  a  starting  point 
for  the  commencement  of  a  new 

reriod  of  limitation   under  A<^t 
X.  of  1871,  Sch.  II.,  art.  167, 
any  question  as  to  its  bona  fides 
notwithstanding 
See  Ejectment  (2) 
See  Enhancement  (14)  (15) 
See  Foreclosure  (3) 
See  Mortgage  (2)  ( 11 ) 
See  Resumption^proceedings  (2) 

O. 

Oaths  Act  (X,  of  1873). 
Section  11  of  the  — 


481 


482 


484 


is  not  appli- 


cable to  the  evidence  of  a  defend- 
ant who  has  been  examined  under 
the  usual  form  of  oath,  and  not 
under  any  oath  or  form  of  affirm- 
ation under  s.  8  ...     387 

Objection. 

An against  the  decision  of  the 

lower  Court  ought  not  to  have 
effect  in  special  appeal,  unless 
it  indicates  probable  failure  of 
justice 

See  Enhancement  (16) 
See  Review  (6) 
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See  Joint  Liability  (i) 


OnuIs  Probandi. 

(i)  Where  the  auction-purchaser  at  an 
execution -sale  of  the  property  of 
amember  of  a  joint  Hindoo  family 
under  the  Mitakshara  Law  sues 
to  obtain  possession  of  his  pur- 
chase ...     116 

(2)  Where  a  party  seeks  to  justify  a 

title  against  a  minor  to  property 
obtained  during  the  minority  of 
the  owner  ...     119 

(3)  In    a    suit    by   a    Hindoo  widow 

to  recover  a  share  of  property 
alleged  to  have  been  inhetited 

1? 
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from  her  husband  (J),  and  which 
had  been  mortgaged  by  her  hus- 
band's brother(B),  and  sold  under 
a  decree  obtained  on  the  mort- 
gage, where  the  question  is  raised 
whether  the  money  for  which  the 
property  was  mortgaged  had  been 
borrowed  by  (B),  for  his  own  pri- 
vate use,  or  for  the  benefit  of  the 
family  ...     171 

(4)  Where  a  party  seeks  to  exclude 

one  of  the  heirs  to  property  from 

a  share  of  the  inheritance         ...     348 

(5)  In  a  suit  for  an  undivided  share 

of  property  claimed  by  plaintiffs 
as  heirs  of  the  deceased  owner, 
where  defendants  plead  posses- 
sion under  a  wuseutnama        ...     400 

(6)  Where,  in  a  suit  to  recover  pos- 

session of  land  of  which  plaintiffs 
had  been  forcibly  dispossessed, 
defendants  admit  the  ownership 
to  be  with  the  plaintiffs,  and  pray 
to  be  allowed  to  hold  possession 
under  the  jote  tenancy  ...     417 

(7)  Where  a  party  alleges  that  no  sum- 

mons has  been  served  upon  him  ,* 
and  where  he  starts  a  primd* 
facie  case  in  support  of  the  allega- 
tion by  his  oath  . . .     423 

(8)  In  a  suit  by  a  landlord  to  obtain 

khas  possession,  where  plaintiff's 
case  is  that  defendant  is  holding 
under  a  lease  the  term  of  which 
has  expired  ...     510 

See  Ejectment  (5) 
See  Evidence  (5) 
.    See  Limitation  (14) 
See  Mokurrureedar  (1) 
See  Original  jurisdiction.  (3) 
See  Possessory  Suit  (4) 
See  Purdanasheen  Women  (i) 

Origin  of  Right. 

A  complainant  is  bound  to  bring 
forward  in  his  suit  all  the  grounds 
of  ori^n  of  his  right.  A  differ- 
ence in  the  origin  does  not  make 
a  different  cause  of  action  ...    464 

Original  Jurisdiction. 

(i)  Where  the  property  of  a  rebel, 
subsequently  sentenced  to  death 
and  executed,  is  forfeited  to 
the  Government,  and  a  suit  is 
instituted,  on  behalf  of  his  infant 
son,  for  the  restoration  of  the 
estate,  firsts  because  it  had 
been  granted  towards  maintain- 
ing the  title  and  dignity  of  the 
Tnakoor,  and  was  inalienable ; 
and,  secondly^  because  it  was, 
subject  to  the  Mitakshara  Law, 
^  modified  by  the   family-custom 
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of  primogeniture,  and  the  plaint- 
iff became,  on  his  birth,  a  co- 
sharer  with  his  father  ...       17 

(2)  A  ship-master,  undertaking  to  deli- 

ver goods,  subject  to  the  excep- 
tions and  conditions  mentioned  in 
the  bill  of  lading,  takes  on  him- 
self the  consequences  and  contin- 
gencies other  than  the  exceptions 
expressed  in  the  bill  of  lading,  or 
which  are  implied  by  law  ...      40 

(3)  In  an  action  for  damages  to  goods 

by  defendant's  negligence  as  a 
common  carrier,  plaintiff  need 
not  give  evidence  of  such  negli- 
gence, unless  the  defendant  shows 
the  cause  of  injury  to  be  within 
the  exceptions  . . .       ib, 

(4)  Where  a  person  who  has  made  a 

voluntary  gift  or  settlement  of  an 
estate  sells  the  same  to  another 
for  value,  how  the  conveyance 
operates  ...      6«> 

(5)  Where  a    document   is  executed 

by  one  of  two  parties  on  behalf 
of  himself  and  tne  other,  only  the 
person  executing  it  need  appear 
before  the  registering  ofTiqer     ...       68 

(6)  An  agreement  to  let  premises  may 

be  made  by  an  agent ;  there  is  no 
law  that  it  shall  be  signed  by  the 
principal  ...       1/,, 

(7)  Where  K  leaves  two  widows,  M 

and  C,  and  a  will  providing  that 
each  should  receive  Rs.  5,000  for 
expenses,  and  that  any  unexpend- 
ed balance,  at  the  death  of  each, 
should  go  to  his  heirs,  and  the 
plaintiff,  who  was  co-heir  with  his 
two  cousins  at  the  time  of  M's 
death,  sues  the  heirs  and  repre- 
sentatives of  N  for  his  share  of 
the  balance  of  money  placed  by 
M  with  a  firm  of  which  N  was  a 
partner  to  be  invested  in  N's  own 
name,  hbld  that  defendants 
have  a  right  to  have  joined  in  the 
suit  against  them  all  the  persons 
claiming  any  debt  due,  after  M's 
death,  to  the  heirs  of  the  deceased 
husband  :  Held  that  they  must 
sue  upon  a  liability  arising  from 
the  contract  between  M  and  the  # 
defendant 

(8)  Act  IX.  of  1850,  s.  32,  applies,  in 

the  case  of  intestacy,  to  a  suit 
against  the  administrator,  and  in 
the  case  of  a  legacy,  to  a  suit  * 

against  the  executor  or  other  per- 
sons liable  to  pay  the  l^acy     ...       ib. 

(9)  The  holder  of  a  (government  pro- 

missory note  cannot  arbitrarily 
insist  on  its  being  renewed,  but  is 
entitled  to  a  renewal  when  the 
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back  of  the  note  is  so  covered 
with  endorsem^ts  that  there  is 
not  room  to  virrite  an  endorsement 
distinctly 

(10)  Where    the    legal    holder    of    a  - 

Governmeiit  promissory  note 
transfers  a  note,  the  Government 
is  bound  to  act  in  accordance  with 
such  transfer,  unless  it  has  notice 
*  0  of  an  order  of  Court  restraining 

the  holder  from  parting  with  the 
note 

(11)  An  allonge  defined 

(12)  An  action    may  be    maintained 

against  a  person  for  procuring  a 
suit  to  be  mstituted,  if  he  did  so 
maliciously  and  without  reason- 
able or  probable  cause 

(13)  Maintenance  and  champerty   are 

not  offences  in  India,  and  the 
ground  on  which  such  agree- 
ments are  considered  void  here  is 
that  they  are  contrary  to  public 
policy.  Hence,  in  this  country,  no 
action  lies  against  a  person  for 
maintenance 

(14)  If  a  person,  who  has  an  interest 

in  having  a  question  decided,  puts 
forward  another  to  have  it  tried 
in  a  suit  in  that  other's  name,  the 
Court  has  power  to  require  the 
real  plaint  in,  though  not  appear- 
ing as  such,  to  give  security  for 
the  costs 

(15)  The  sending  of  a  man  to  bid  at  an 

auction  cannot  be  considered  as 
conduct  calculated  (in  the  lan- 
guage of  the  Indian  Contract  Act, 
s.  237)  to  induce  third  persons  to 
believe  he  had  generally  author- 
ity to  buy 

(16)  Act  X.  of  1865,  s.  4,  cannot  pre- 

vent the  operation  of  a  marriage- 
settlement,  restraining  a  wife  from 
anticipating'or  alienating  proper- 
ty settled  to  her  separate  use ;  such 
restraint  being  created,  not  by  the 
marriage,  but  by  the  settlement. . . 

(17)  The  words  "  absolute  owner "  in 

the  preamble  of  Act  III.  of  1874 
explained 

(j8)  Act  III.  of  1874 has  not  retrospec- 
tive effect,  and  is  not  intended  to 
affect  contracts  made  before,  and 
to  alter  the  rights  of  persons  or 
the  obligations  arising  out  of  them. 

(19)  Obiter  </r <«»/.— Where  a  contract 
is  made  after  Act  1 1 1,  of  1874  came 
into  operation,  there  will  be  a  re- 
medy against  the  separate  proper- 
ty of  the  wife,  although  there  is  a 
clause  against  alienation  or  antici- 
pation in  the  marriage-settlement. 


106 


ih, 
ib. 


Original  Jurisdiction— ^Cow^mK^^f^. 

(20)  A  person  having  notice  that 
another  has,  or  claims,  an  interest 
in  property  for  which  he  is  deal- 
ing is  bound  to  in<^uire  what  that 
interest  is,  otherwise  he  will  be 
bound,  although  the  notice  was 
inaccurate  as  to  the  particulars  or 
the  extent  of  such  interest 

(21)  Every  Hindoo  family  is  presumed 
to  be  joint  in  food,  worship,  and 
estdte  ;  but  the  evidence  may  re- 
but the  presumption,  and  throw 
upon  the  person,  asserting  that  the 
family  is  joint,  the  necessity  of 
proof 


138 


Ouster. 


See  AH  VIII.  of  1859  (5) 


ib. 


ib. 


156 


175 


ib. 


248 


ib. 


ib. 


Ownership, 

Where  the  question  as  to  pos- 
session is  doubtful,  a  Civil  Court 
is  held   to  have    committed  no 

error  of  law  in  presuming 

from  the  fact  of  enjoyment  of  the 
fruits  of  trees  growing  on  the 
disputed  land 


P. 


Parties  to  a  Suit. 

(i)  Parties  refusing  to  be  put  on 
the  record  cannot,  at  the  appellate 
stage,be  made  parties,  ana  all  that 
the  Court  is  competent  to  do  is 
to  dismiss  the  suit  for  want  of  par- 
ties 
(2)  In  a  suit  to  set  aside  an  order  of 
a  Commissioner  of  Revenue  to 
obtain  a  settlement  of  a  chur,  and 
to  have  a  declaration  of  title  with 
■possession,  it  was  held  that  the 
Collector  ought  to  have  been  made 

a  party 
See  Costs  (i) 

Partition. 

(1)  The  Collector  need  not    be  made 

a  party  in  a  suit  by  a  shareholder 
of  a  joint  estate  to  establish   a 

right  to  ,  unless  the  public 

revenue    is  jeopardized    by  the 
contemplated        ■ 

(2)  A  suit  for of  a  family-dwell- 
ing-house may  be  brought,  either 
by  one  of  the  members  of  the 
family,  or  by  a  purchaser  from 
such  member 

(3)  A  shareholder  in  a  joint  estate 
cannot  sjie  to  separate  from  the 
estate  a  small  portion  which  he 
desires  to  occupy  for  his  own 
convenience 


tt. 
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35 


52 
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294 
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(4)  Evidence     of   disputes    or     pecu> 

niary  loss  or  gain  between  the 
joint  owners  of  a  property  is  not 
necessary  to  enable  a  Court  to 
make  a  — ;  nor  is  the  circum- 
stance, that  it  is  a  right  to  perform 
the  worship  of  an  idol,  one  which 
deprives  a  joint  owner  of  the 
right  to ...     437 

(5)  Where  a  of  -the  jumma   is 

made  of  a  revenue-paying  mehal 
under  Act  XI.  of  1859,  s.  10, 
in  the  Collector's  booksi  but  no 
corresponding  butwara  under 
s.  1 1 ,  though  there  was  a  private 

,  HELD  that  the  sale  by  the 

Collector  passes  to  an  auction- 
purchaser  the  share  of  the  default- 
ers as  it  was  registered  in  the 
Collector's  books,  that  is,  an 
undivided  share  in  the  entire 
estate  . . .    450 

See  Act  VIIL  of  1859  (26) 
See  Declaratory  Decree  (l)  (3) 
See  Joint  Proprietorship  (2) 
See  Jurisdiction  (i) 

Pauper  Suit. 

Where  a  pauper  application  to  sue, 
after  being  opposed  in  a  Subor- 
dinate Judge  s  Court,  is  renewed 
successfully  in  the  Moonsiff's 
Court,  and  a  decree  obtained,  the 
defendant,  at  whose  opposition  the 
original  application  was  rejected, 
cannot  in  appeal  object  to  the 
Moonsiff's  jurisdiction  ...     t20 

Penalty. 

Even  where  a  stipulation  is  in- 
tended to  operate  as  a ,  it  is 

incumbent  on  the  Court  to  consi- 
der what  amount  of  money  would 
properly  measure  the  damages 
consequent  on  the  default         ...     223 

Plaint. 

Where  a  plaintiff  seeks  to  introduce 
any    change  in  his  ,  he  must 

show  that  the  view  he  now  puts  for- 
ward was  in  the  contemplation  of 
the  parties,  so  that  they  had  an 
opportunity  of  bringing  forward 
evidence  on  the  point,  and  that  the 
evidence  on  the  record  was  direct- 
ed to  the  substantial  case  set  up.    347 


Plea. 


See  Special  Appeal  (4) 


Possession, 

(i)  The  —  of  the  Collector  is  on 
account  of  all  the  parties  inter- 
ested in  the  talook,  and  in  a  suit  ia 


Page. 
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respect  of  it  brought  by  one  of 
them  against  the  others,  the  cause 
of  action  arises  after  the  attach- 
ment is  withdrawn  . . .     265 

(2)  A  person  who  has  been  in  posses- 

sion of  land  for  30  years  cannot  be 
treated  as  a  trespasser  ...     355 

(3)  The of  waste  and  unoccupied 

land  g[oes  with  the  right,  and  the 
right  IS  primd  facie  in  the  zemin- 
dar of  the  estate  to  which  the 
waste  land  belongs  ...     419 

(4)  It  would  be  reasonable   to   kifer 

from  the  payment  of  interest  that 
the  mortgagor's  possession  was 

permissive;  but  such ought 

not  to  be  treated  as  adverse,  so 
long  as  the  mortgagor  asserts  a 
title  to  redeem,  and  advances  no 
other  title  inconsistent  with  it  ...     543 

See  Act  VIII .  of  1859  (25) 

See  Construction  (2) 

See  Onus  Probandi  (6)  (8) 

See  Title  (2) 

Possessory  Suit. 

(i)  Plaintiff,  proving  a  wrong  done 
him,  though  not  to  the  extent  of 
which  he  complains,  is  entitled  to 
relief,  though  not  to  the  extent  or 
on  the  ground  on  which  he  asks 
it.  Ca.se  in  12  W,  R.  248 
explained  ...         2 

(2)  Where  plaintiffs  sue  for  possession 
by  declaration  of  right  to  certain 
chur  lands  as  accretions  to  a  putnee 
talook  and  for  damages,  alleging 
that  they  held  possession  under 
a  mokurruree  lease  granted  by 
defendant  No.  3,  but  were  ejected 
by  defendant  No.  i ,  who  had  pur- 
chased at  a  sale  in  execution  of 
an  ex-parte  decree  for  arrears  of 
rent  obtained  by  defendant  No.  2 
against  defendant  No.  4  (the  heir 
of  defendant  No.  3's  vendor), 
held  that  plaintiff's  cause  of  ac- 
tion accrued  from  the  date  of  eject- 
ment, and  that  what  was  sold  to 
defendant  No.  I  was  the  tenure 
itself,  and  not  the  rights  and  inter- 
ests of  defendant  No.  4,  who 
was  the  defaulter  in  the  rent-suit.^  196 

(3)  Plaintiff  holding  under  a  pottah 
from  the  zemindar  is  entitled  to 
recover  land  unless  defendant can> 
show  that  he  holds  under  a  grant 
derived  directly  or  immediately 
from  the  zemindar  ...     326 

(4)  In  a  suit  for  khas  possession  of 
plots  of  land  alleged  by  plaintiff 
to  have  fallen  to  her  share  under  a 
butwara  of  a  talook  originally 
ijmalee,  where  defendants  plead 
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Possessory  Suit — CContinued). 

long,  possession  under  a  shikmee 
rights    HBCD  that  plaintiff  is  not 
entitled  to  eject  the  defendants 
unless  she  can  show  that  she  has 
been   in  khas  possession  within 
12  years  previous  to  suit 
(5)  In  a  suit  by  an  auction-purchaser 
for   possession  of  certain   rights 
and  interests  in  joint  property, 
the  question  whether   plaintiff's 
predecessor  was  in  separate  pos- 
session ought  not  to  be  raised  by 
Uie  Court  where  the  parties,  who 
have  a  right  to  contest  it,  are  not 
before  the  Couvt 
See  Cause  of  Action  (3) 
See  Limitation  (3)  (8) 
See  ZuY'i-peshgee  Lease  (1) 


Page. 


POTTAH. 


See  Construction  (2) 
See  Evidence  {\), 


Pre-emption. 

(i)  As  soon  as  a  contract  is  ratified 

'  by  acceptance,  and  the  vendor 

cannot  legally  draw  back,  it  is 

lime  for  the  pre-emptor  to  step 

in 

(2)  A   prc-emptor  is  not  required  to 

tender  any  price  at  the  time  of 
making  his  demand  ;  and  so  long 
as  a  party  claiming  a  right  of 
shuffa  pays  the  amount  the  Court 
considers  proper,  he  brings  him- 
self in  Court  within  a  reasonable 
time 

(3)  On  a   question  of ,  the  Court 

must  act  in  strict  accordance  with 
the    provisions  of    Mahomedan 

Law 

See  Limitation  (14) 
See  Mahomedan  Law(i) 


Presumption. 

What     the is    of  English    Law 

as  to  encroachments  made  by  a 
tenant  during  his  tenancy  upon 
the  adjoining  lands  of  his  land- 
lord 
^  See  Original  Jurisdiction  (22) 

See  Ownership  {\) 


Principal  and  Agent. 

In  a  suit  by  a  zemindar  agamst  a 
gomashta,  where  fraud  is  not 
alleged,  the  Court  cannot  assume 
it  merely  on  the  ground  that  the 
accounts  were  not  filed  till  the 
close  of  the  year  of  the  determi- 
nation of  the  agency 
See  Cause  of  Action  (5) 
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351 


406 


ib. 


ib. 


246 


398 


(i)  Ancestral  property  which  de- 
scends to  a  father  under  the  Mitak* 
shara  Law  is  not  exempted  from 
liability  to  pay  his  debts,  because  a 
son  is  born  to  him,  unless  the  debt 
is  illegal  or  has  been  contracted 
for  an  immoral  purpose,  in  which 
case  the  son  may  not  be  under  any 
pious  obligation  to  pay  it.  A  pur- 
chaser of  joint  ancestral  property 
under  an  execution  is  not  bound 
to  go  back  beyond  the  decree 
to  ascertain  whether  the  Courtwas 
right  in  giving  the  decree,  or,  hav- 
ing given  it,  in  putting  up  the 
property  for  sale  m  execution  ...       56 

(2)  In  consonance  with  the  principles 

laid  down  by  the  High  Court  of 
Calcutta  in  several  decisions,  the 
Ix>rds  of  the  Privy  Council  held 
that,  although  the  law  of  cham- 
perty was  not  applicable  to  the 
mofussil,  the  Courts  would  be  ex- 
ercising a  very  unsound  discre- 
tion, and  acting  on  a  very  errone- 
ous principle,  if  they  were  to  allow 
a  stranger  to  interfere  in  family- 
affairs,  by  an  agreement  between 
him  and  the  real  heirs  that,  if  he 
should  establish  their  claim,  he 
should  be  entitled  to  a  share  of 
their  estate;  and  that  such  an 
agreement  could  not  be  enforced, 
being  something  against  good 
policy  and  justice,  something 
tending  to  promote  unnecessary 
litigation,  and  something  that  in 
legal  sense  is  immoral  ...     148 

(3)  Reg.     II.    of    1805.  s.    3.   which 

provides  that  the  limitation  of  12 
years  shall  not  be  considered 
applicable  to  any  private  claims  of 
right  to  immoveable  property,  if 
the  party  in  possession  shall  have 
acquired  possession  by  violence, 
fraud,  or  other  unjust  or  dishonest 
means,  must  be  considered  with 
some  strictness,  otherwise  the 
door  would  be  opened  widely  to  a 
large  class  of  claims  which  ought 
properly  to  be  barred  ;  and  the 
alleged  fraudulent  or  forcible  dis- 
possession must  be  clearly  estab- 
lished .  • .     1 65 

(4)  In  a  suit  to  recover  possession  of 

certain  villages  belonging  to  a  ta- 
look  which  had  been  sold  by  Gov- 
ernment for  arrears  of  revenue 
where  plaintiff  alleged  that  they 
ought  not  to  have  been  sold  as 
they  were  not  subject  to  revenue, 
the  second  defendant,  who  was 
the  purchaser  and  in  actual  pos- 
sessiOHipleaded  limitation  as  a  oar. 


INDIX  (civil  rulings). 


XXIX 


Page, 

Privy  Council  Rulings — (ContinuedJ. 

Plaintiff  urged  that  a  fresh  cause 
of  action  arose  in  consequence  of 
some  proceedings  of  the  Govern- 
ment by  which  they  made  a  new 
grant  of  the  villages  to  the  second 
defendant,  at  an  increased  re- 
venue : 

H  BLD  that  such  grant  would 
not  g^ve  a  new  cause  of  action, 
and  cannot  aff«ct  the  time  when 
the  only  cause  of  action  arose  to 
plaintiff  ...     187 

(5)  Notwithstanding  any  thing  con- 
tained in  Act  I.  of  1845,  s.  21, 
the  members  of  a  joint  Hindoo 
family  may  sue  to  enforce  rights 
acquired  by  them  under  a  pur- 
chase, at  a  sale  for  arrears  of 
revenue,  made  by  the  managing 
member  in  his  own  name,  but  on 
behalf  of  the  family,  though  he  is 
the  sole  certified  purchaser       ...     199 

(6)  In  a  suit  in  which  damages  were 
claimed  for  injuries  occasioned  to 
plaintiffs'  railway  and  works  by 
the  bursting  of  two  tanks  upon  de- 
fendant's land,  defendant  plead- 
ed that  the  injuries  were  the 
result  of  influences  beyond  his 
control.  The  first  Court  held 
that  defendant  was  not  liable  in 
the  absence  of  negligence,  and 
that  he  had  not  been  negligent. 
This  judgment  was  upheld  by  the 
High  Court  on  appeal.  Before 
the  Privy  Council  it  was  con- 
tended that,  by  storing  up  water 
on  his  land,  defendant  rendered 
himself  liable  in  damages  in  the 
event  of  its  escaping  to  the  injury 
of  others,  even  though  he  might 
not  have  been  guilty  ot  negligence. 
As  the  principle  that  a  man,  in 
exercising  a  right,  may  be  liable, 
without  negligence,  for  injury 
done  to  another,  is  inapplicable  to 
rights  conferred  by  statute,  the 
Privy  Council  held  that  it  was 
inapplicable  to  the  case  of  de- 
fendant, which  was  analogous 
to  that  of  persons  on  whom  statu- 
tory rights  had  been  conferred, 
and  statutory  duties  imposed,  for 
the  tanks  were  ancient,  and  a  part 
of  a  national  system  of  irrigation 
recognised  by  law,  and  their  main- 
tenance was  a  duty  in  many 
instances  devolving  on  zemindars 
(of  whom  defendant  is  one),  who 
have  no  power  to  do  away  with 
the  tanks  in  which  large  numbers 
of  people  are  interested  ...     279 

(7)  F,  having  purchased  an  estate  on 
behalf  of  his  minor  daughter.  M, 
,    paid  a  part  of  the  price,  and  gave 
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a  mortgage-bond  for  the  rest. 
Upon  this  bond  the  vendor  sued 
F  personally,  and  as  the  guardian 
of  his  daughter,  for  the  amount 
due,  and  obtained  a  decree 
declaring  him  alone  liable.  F 
then  appealed  to  the  Sudder 
Court  on  the  ground  that  his 
daughter  ought  to  have  been 
joined  in  the  decree,  and  then 
proposed  a  compromise,  which 
was  acquiesced  in,  and  on  which 
judgment  was  given  to  the  effect 
that  the  decree  should  be  allowed 
to  declare  the  liability  of  the  half 
share  of  the  putnee  which  had 
been  specially  pledged  as  secur- 
ity, and  the  decree-holder  be  per- 
mitted to  proceed  against  F  only 
for  such  balance  as  might  not  be 
satisfied  by  the  sale  of  the  said 
property.  Upon  the  daughter  ob- 
taining her  majority,  she  and  her 
husband  applied  for  a  review  of 
this  decision.  The  High  Court 
held  that  the  appeal  to  the  Sud- 
der Court  had  been  by  F  alone, 
who  had  obtained  an  alteration 
of  the  decree  in  his  own  favour  to 
the  prejudice  of  his  daughter,  and 
that  they  had  not  materials  to 
determine  what  were  the  rights 
between  F  and  his  daughter. 
The  High  Court  accordingly 
reversed  the  decree  of  the  Sudder 
Court : 

Held  that  they  were  not  wrong, 
and  that  the  vice  of  the  compro- 
mise on  which  the  Sudder  Court's 
judgment  had  been  based  was 
that  it  was  made  without  the 
party  which  was  principally  affect- 
ed by  it  (^iff.,  the  daughter) 
being  sufficiently  represented   ... 

(8)  Defendant  representing  the  gran- 
tees of  a  talook  under  a  sunnud 
made  in  1775  when  the  rent 
reserved  was  Samvat  Azeema- 
badee  Rs.  2,599,  was  sued  by  the 
auction-purchaser  for  enhance- 
ment of  rent  to  Company's  Rs. 
8,465-2.  The  High  Court  held  that 
under  Act  X.  of  1859,  he  was  not 
entitled  to  enhance,  as  from  the 
time  of  the  permanent  settlement 
(1802)  down  to  1835,  when  sicca 
rupees  were  converted  into  Com- 
pany's rupees,  defendant  and  his 
predecessor  had  paid  sicca  Rs. 
2,107  in  lieu  of  Azeemabadee  Rs. 
2i599i  but  they  allowed  the  Azee- 
mabadee rupees  to  be  converted  in- 
to Company's  rupees  according  to 
afresh  calculation,  /.  e.,  at  a  higher 
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rate  than  Rs.  2,248,  at  which  the 
conversion  had  been  made  when 
sicca  rupees  ceased  to  be  a  legal 
tender:  Held  that,  as  the  case 
was  before  the  High  Court  in  spe- 
cial appeal,  they  had  nothing  to 
do  with  the  evidence.  There  was 
no  evidence  upon  which  it  could 
be  found  that  Azeemabadee  rupees 
2,599  was  of  a  higher  value  than 
Company's  rupees  2,248;  but.  even 

if  the  High  Court  had  the  power 
si  finding,  and  had  found,  such 
fact,  yet,  as  the  parties  had  agreed, 
from  a  period  antecedent  to  the 
permanent  settlement,  that  the 
Azeemabadee  Rs.  2,599  should 
be  converted  into  siccas  at  the 
rate  which  had  been  paid  down  to 
1836,  and  which  had  then  been 
converted  into  Company's  rupees, 
the  High  Court  was  wrong  in  over- 
ruling the  decision  of  the  Judge 
who  had  tried  the  issues,  and  had 
dismissed  the  plaintiff's  suit      ...     317 

(9)  A  testator  having  declared  that  his 
son  should  take  nothing  under  his 
will  devised  his  property  to  four 
trustees  who  were  directed,  as 
soonascertain  legacies  and  annui- 
ties were  paid  and  had  fallen  in, 
to  convey  the  real  estate  to  the 
persons  entitled  to  the  beneficial 
interest  therein.  The  will  was 
contested,  and  the  final  decision 
was  that,  upon  the  expiration  of 
the  first  life-interest,  which  was 
vested  in  J,  the  testator's  son  was 
entitled  as  heir  to  the  estate.  The 
son  subsequently  brought  this  suit 
to  have  it  declared  that  the  inter- 
est  of  J  had  ceased  by  reason 
of  his  non-compliance  with  a 
clause  relating  to  residence  in  the 
testator's  boitakanah,  and  that* 
theson,asheir,wasentitled  to  the 
•  estate.  J  pleaded  that  there  had 
been  no  breach  of  the  condition  : 

Held  that  J's  delay  in  com- 
•  mencing  residence  was  justified 
by  his  inability  to  get  possession  of 
the  entire  house  from  the  trustees 
•  whom  he  had  ta  sue,  and  by  the 
unfit  state  of  the  house  for  resi- 
dence owing  to  want  of  repairs : 

Held  that,  having  regard 
to  the  natuie  of  a  boitakanah 
house  and  to  Hindoo  usages, 
the  following  acts  amounted 
to  the  use  of  the  house  as  a  resi- 
dence—viar.,  J's  going  frequent- 
ly, if  not  daily,  to  the  house  and 
usually  spending  several  hours 
there,     transacting    all    affairs 
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of  business  there,  and  on  some 
occasions  receiving  visitors  in 
rooms  properly  furnished ;  besides 
keeping  the  house  constantly 
open,  addine  new  furniture,  tak- 
ing care  of  the  library,  and  caus- 
ing durwans  and  menial  servants 
to  live  there  -.-     377 

(10)  A  Hindoo  widow  (a  Ranee)  hav- 
ing conveyed  to  a  bond^fide  pur- 
chaser for  full  value  an  ancestral 
estate  beyond  her  own  life,  a  re- 
versioner brought  a  suit  for  a 
declaration  that  she  had  only  the 
power  to  grant  a  life-estate,  and 
that  after  her  death  he  was  enti- 
tled to  an  estate  in  remainder. 
The  Courts  below  in  India  were 
of  opinion  that  he  should  only  be 
entitled  to  recover  the  property 
after  the  Ranee's  death  on  pay- 
ment of  the  full  purchase-money. 
The  High  Court  varied  the  decree 
so  far  as  to  declare  that  he 
should  be  entitled  to  it  upon  the 
payment  of  a  mortgage  upon  the 
property  which  was  existmg  at 
the  time  of  the  conveyance : 

Held  that  a  Hindoo  widow 
might  sell  such  an  estate  abso- 
lutely if  it  could  be  shown  that  the 
conveyance  was  necessary  in  order 
to  pay  the  debts  of  the  testator,and 
was  for  the  benefit  of  his  estate 
generally.  There  was  no  pfroof 
of  such  being  the  state  of  things 
in  this  case  : 

Held  that  the  judgment  of 
the  High  Court  was  nght,  and  that 
the  mortgage  having  been  paid  by 
the  purchaser,  it  was  equitable 
that,  when  the  plaintiff  re-claimed 
the  estate,  credit  should  be  given 
to  the  purchaser  for  such  pay- 
ment, which  otherwise  the  plaint- 
iff himself  would  have  to  meet ...     409 

Probate. 

The  mere  fact  of  an  attesting  wit- 
ness to  a  will  repudiating  his 
signature  does  not  invalidate  a 
will,  if  it  can  be  proved  by  the 
evidence  of  other  witnesses  of  a 
reliable  character  that  he  has 
given  false  evidence  ...    189 

See  Act  X,  of  1865  (2) 

Procedure. 

(i)  In  a  suit  against  a  gomashta  to 
obtain  accounts  of  moneys  which 
had  come  into  his  hands,  it  is  not 
enough  for  the  lower  Courts  to 
make  a  decree  ordering  the  defend- 
ant to  render  nihash  papers  to 
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Procedure — (Continued), 

the  plaintiff ;  but  the  Court  should 
have  these  papers  brought  before 
it  and  examined,  and  determine 
whether  they  are  correct  and 
fair  accounts  between  the  parties. 
(2)  To  set  aside  a  decree  obtained  by 
fraud,  the  proper  course  is  to 
apply  to  the  Court  which  passed 
it,  either  within  the  time  specified 
in  Act  VIII.  of  1859,  or  at  any 
time  (so  that  it  be  done  with  due 
diligence),  for  a  review  and  alter- 
ation of  the  judgment 
Circumstances  under  which  it  is 
competent  to  a  Judge  to  deter- 
mine a  case  on  the  day  when 
the  issues  are  settled 

See  Act  VIII.  (B,  C.J  of  1869  (6) 
See  Execution  (4) 
See  Mortgage  (5) 

Pi'BLic  Policy. 

I  An  agreement  between  members  of 
different  somajes  to  have  social 
intercourse  with  each  other,  and 
to  inter-marry,  is  not  opposed  to 

,  but   rather   in   accordance 

with  it 


191 


(3) 


213 


426 


Public  Road. 

See  Right  of  Suit  (6) 

Purchaser. 

(1)  Where      the ,  in      execution- 

sale  of  the  rights  and  interests 
of  a  judgment-debtor,  takes  pro- 
perty held  benamcc  by  that  judg- 
ment-debtor without  any  benefi- 
cial interest  therein,  he  has  no 
defence  against  the  claim  of  the 
real  owner  who  was  in  possession 
up  to  the  date  of  the  sale 

(2)  Where  a  decree-holder,  purchasing 

his  judgment-debtor's  interest  in 
certain  property  at  an  execution- 
sale,  obtains  possession  according 
/^the  certificate,  and  sells  to  a 

bond-fide without    notice  of 

the  difference  between  the  certi- 
ficate and  the  order  of  sale,  the 
latter  has  a  good  title 

See  Benainee  (i) 

See  Original  Jurrsdiction  (21) 

PURDANASHEEN  WoMEN. 

A  Hindoo  purda  woman  is  entitled  to 
receive,  in  the  Courts  of  this  coun- 
try, that  protection  which  the 
Court  of  Chancery  in  England 
always  extends  to  the  weak,  igno- 
rant, and  infirm,  and  to  those  like- 
ly to  be  imposed  upon  by  the 
exertion  of  undue  influence 

Vol.  XXII. 
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PuTNEE  Lease. 

The  fact  of  a  putneedar  having 
made  separate  payments  of  rents, 
of  having  registered  his  name 
with  each  of  the  sharers,  and 
of  being  prepared  to  enter  into  a 
fresh  engagement  with  one  of 
them,  does  not  amount  to  a  can- 
cellation of  the  original  lease  and 
substitution  of  a  new  lease 

PUTNEB  TaLOOK. 

Act  VIM.  (B.  C.)  of  1869  applies  to 
putnee  talookdars  ;  the  term  •  un- 
der-tenant "  being  wide  enough 
to  include  them 


Putneedar. 

The  status  of  a 


or  dur-putneedar 


Receipt. 


R. 

See  Evidence  (13) 
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408 


443 


Redemption, 

See  Mortgage  (4) 

Re-formation. 

See  Certificate  (1) 
See  Regulation  XL  of  1825  (0 
(2)  (3)  (4)  (5) 

Registration. 

(1)  The of  a  document  under  Act 

XX.  of  1 866  is  complete,  where  all 
the  requirements  stated  in  ss. 
66  69  have  been  fulfilled  ;  and 
the  certificate  mentioned  in  s.  68 
is  primdfacie  evidence  of  such 
completeness 

(2)  Where  a  kobala  bears  the  certifi- 

cate mentioned  in  s.  68,  Act  XX. 
of  1866,  a  memorandum  from  the 
Sub- Registrar  that  he  is  not 
satisfied  that  the  heirship  of  the 
party  conveying  has  been  estab- 
lished in  no  way  affects  the . 

See  Act  XX.  of  1866  (2) 

See  Cause  of  Action  (i) 

See  Decree  (5) 

See  Document  (2) 

See  Original  jurisdiction  (5) 

See  Putneedar  (i) 

Registration  Act  (VIII.  or  1871). 

The  new ,  s.  48,  does  not  apply 

to  a  case  where  there  is  no 
transferor  making-over  of  posses- 
sion 

See  Mortgage  (i) 

See  Original  jurisdiction  (5) 

See  Unregistered  Title  (i) 


50 
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does  not  depend  upon  registration 

or  the  consent  of  the  zemindar...     299 


319 


ib. 


273 
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Regulation.  Vn I.  of  1793. 

See  Enhancement  (6) 


Page. 


Regulation  II.  of  1805. 

See  Privy  Council  Rulings  (3) 

Regulation  XV!I.  of  1806. 
See  Foreclosure  (i) 

Regulation  V.  of  1812. 
^             Where  a  Judge  has  made  an  order  in 
0  the  terms  of ,  s.  26,  as  modi- 

fied by  Reg.  V.  of  1827.  he  is 
functus  officio,  and  the  Collector 
Ss  manager  and  holder  takes,  at 
his  ow,n  proper  risk,  every  thing 
that  he  find?  to  be  part  of  the 
joint  estate  .••     212 

Regulation  XI.  of  1825. 

(1)  If  the  re-formation  of  diluviated  soil 

can  be  identified  with  the  original 
site,  and  the  owner  of  such  site  is 

'  known, does  not  deprive  him 

of  his  property  in  the  re-formed 
land  ...     238 

(2)  Whether  the  re-formed  land  begins 

in  the  middle  of  the  stream  or  from 
either  bank,  and  whether  the  re- 
formation is  by  accretion  to  other 
land  or  not,  makes  no  difference 
in  the  principle  of  the  law  that,  if 
the  site  can  be  identified,  the  land 
shall  belong  to  the  owner  of  the 
site  ...       ib, 

(3)  Land  which  has  become  the  pro- 

perty of  a  party  by  the  operation  of 

the  first  clause  of  s.  4, ,  cannot 

be  taken  away  from  him  by  the 
operation  of  the  second  clause. 
But  the  second  cannot  give  him 
properly  not  acquired  by  accretion,     ib, 

(4)  The    term    "original   owner"    in 

cl.  2,  s.  4, ,  explained         ...       ib. 

(5)  A  party  failing  to  prove  a  title  to 

re-formed  land  by  original  owner- 
ship of  site  cannot  fall  back  upon 
a  title  by  ownership  for  twelve 
years  ...       ib. 

Section  4,  clause  3.  See  Diluviated  Land{\) 

Regulation  V.  of  1827. 

See  Regulation  V,  of  18 12  ( i) 

Religious  Endowment. 

(i)  Plaintiffs,  who  are  the  wives  of  R, 
appointed  shebait  under  his 
father's  will,  have  no  right  as  she- 
baits  against  R,  and  cannot  main- 
tain a  suit  for  declaration  of  the 
rights  of  the  idols  in  certain  pro- 
perty, and  for  possession  by  set- 
ting aside  an  execution-sale ;  and 
they  having  omitted  to  make  R  a 
defendant,  the  Court  cannot  make 


Religious  Endowment — (ContinuedJ. 

him  a  party  under  Act  VIII.  of 
1859,  s.  73,  without  a  material 
variation  of  the  plaint  ■  . 

(2)  A   suit   for   the    removal    of    the 

present  rfiohunt  of  a and  for 

the  appointment  of  petitioner  in 
his  place  is  not  of  such  a  nature 
as  is  contemplated  by  Act  XX. 
of  1863 


-  passed  by 
review  w.is 


Remand. 

(i)  Where  an  order  of  — 
the  High  Court  on 
twice  repeated  on  the  District 
Judge  having  neglected  to  carry  it 
out,  the  High  Court  declined  in 
special  appeal  to  go  behind  the 
order,  or  hold  that  the  Dis- 
trict Judge  had  done  wrong  in 
finally  carrying  it  out 
(2)  Where  the  Moonsiff  dismisses  a 
suit  as  barred  after  taking  all  the 
evidence  offered  on  the  merits,  the 
Lower  Appellate  Court  is  not  com- 
petent to the  case  for  re-trial. 

See  Act  VJIL  of  iS^g  (10) 
See  Special  Appeal  (8) 

Rent. 

(1)  In  a  suit  for against  one  of  two 

co-lessees  under  a  joint  kubooleut, 
it  does  not  avail  the  defendant  to 
plead  that  plaintiff  had  been  con- 
tent to  receive  from  him  as  his 

half  share  half  only  of  the , 

and  that  this  conduct  amounted 
to  an  agreement  that  defendant 
was  not  liable  for  more  than 
half 

(2)  In  a  suit  for where  the  kuboo- 

leut  stipulates  for  payment  in 
monthly  kists,  the  ryot  is  bound 
by  its  terms,  notwithstanding  thaP 
the  landlord  had  not  strictly  en- 
forced them  previously 

(3)  In   a  suit  for where  a  third 

party  intervenes,  the  CourMdoes 
not  err  in  law  in  going  into  the 
question  of  title,  where  this  is 
necessary  in  order  to  decide  who 
has  been  in  the  enjoyment  of , 

See  Appeal  (2) 

See  Cess  (i) 

See  Evidence  (;) 

See  Review  (2) 

See  Settlement-proceedings  (2) 

Representation. 

A  person  appointed  manager  of  a 
lunatic's  affairs  by  consent  obtain- 
ed while  .she  was  in  sound  mind, 
and  who  is  capable  of  making  a 
defence  on  her  behalf,  may  repre- 
sent her  in  a  suit,  although  not 
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REPRESESTXTioS'-CConiinrAedJ, 

appointed  under  the  law  as  repre- 
sentative ...       33 
See  Right  of  Suit  (5) 

Res  Adjudicata. 

(i)  In  a  suit  to  recover  possession  of 
ajulkurin  which  defendant  raised 
the  pica,  oi  res  adjudicata,  basing 
it  upon  a  judicial  decision  against 
a  predecessor  of  the  plaintiff  of 
which  decision  defendant  filed 
a  copy  of  a  copy,  held  that,  as 
plaintiff  did  not  object  to  the 
admission  of  the  document  as  evi- 
dence at  the  proper  time,  it  was 
too  late  to  raise  the  objection  in 
the  Appellate  Court  ...     216 

(2)  Plaintift  cannot,  for  the  first  time, 

in  the  appellate  stage,  found  his 
title  on  adverse  possession  for  a 
long  time,  where  such  a  case  was 
not  set  forth  in  the  pleadings,  and 
is  inconsistent  therewith  ...      ib. 

(3)  Where  the  cause  of  action  is  the 

same  in  substance  in  both  suits, 
and  where  the  former  suit  was  so 
constituted  that  the  parties  to  the 
present  suit  were  in  direct  contest 
with  each  other,  and  had  full 
opportunity  of  asserting  their 
rights,  the  decision  in  the  former 
suit  is ...     282 

(4)  Where  a  suit  for  rent  is  brought 

by  the  zemindar  of  a  revenue- 
paying  estate  against  an  under- 
tenant,     and      the     defendant 
pleadsthat  the  land  is  lakhiraj ,  the 
decision  makes  the  issue  a .     362 

(5)  A  suit  for  declaration  of  plaintiff's 

right  to  an  accretion  to  mouzah 
L  is  barred  by  a  judgment  in  a 
former  suit  in  which  he  claimed 
the  same  land  as  an  accretion  to 
mouzah  R  ...     464 

See  Act  VJJL  of  1859  (8) 

See  Special  Appeal  (lo) 

Resumption. 

See  Maintenance-grant  (i)  (2) 

Resumption-proceedings. 

(1)  The  decree    of    the    Resumption 

Court  as  to  the  liability  of  a 
resumed  mehal  to  be  assessed  with 
the  Government  demand  is  final, 
and  the  decision  in  a  resumption- 
suit  as  to  proprietary  rights  and 
claims  to  land  mentioned  in  the 
resumption-decree  is  not  open  to 
the  jurisdiction  of  the  Civil  Court.      48 

(2)  In it  is  not  necessary  to  give 

notice  to  a  party  not  in  possession, 
or  to  make  him  a  formal  party  to 
the  suit  ...      ib,  ' 


Page. 

Revenue  Settlement. 

See  Enhancement  (i) 

Reversioner. 

(i)  A   person   claiming   as  a  is 

bound,  before  he  can  succeed 
against  a  jninor  in  possession,  to 
pledge  himself  to  a  specific  case, 
and  to  prove  it ;  and  the  lower 
Court  does  wrong  in  raising  an 
issue  not  based  on  some  specific 
affirmative  allegation  made  as 
part  of  plaintiff's  case  ...     469 

(2)  Decision  in  a  suit  by  an  alleged  5 — 
to  set  aside  a  zur-i-peshgee  deed 
and  ikrarnamah  executedin  fav  jur 
of  defendant  No.  2  by  A  K,  the 
widow  of  one  ,F  S,  the  defence 
being  that  thtf  first  defendant 
K  M  was  the  daughter  of  A  K 
and  F  S,  and  she  being  alive, 
plaintiff  had  no  right  ...     472 

See  Privy  Coi*ncil  Rulings  {10) 

Review. 

(i)  An   application  for ,  if  made 

within  reasonable  time  and  with 
due  diligence,  is  a  sufficient  cause 
for  delay  in  preferring  an  appeal 
if  the  appeal  is  preferred  as 
speedily  as  may  be  after  the  other 
proceedings  ...       79 

(2)  Where  claims  for  rent  were  decreed 

by  a  Deputy  Collector  on  the 
basis  of  a  decree  for  a  kubooleut, 
and  the  latter  decree  was  subse- 
quently set  aside  in  appeal,  the 
remedy  open  to  the  judgment- 
debtors  under  the  former  decree 
is  to  petition  the  Deputy  Collector 
for  a  review  of  his  decisions      ...     161 

(3)  The  Full  Bench  Rulings  (20  W.  R., 

p.  84)  held  to  apply  to  cases  in 
which  a  regular  appeal  is  prefer- 
red on  the  ground  that  the  ad- 
mission of  the was  not  justi- 
fied by  the  evidence  ...     183 

(4)  Where  a is  admitted  without 

sufficient  legal  reason,  the  judg- 
ment passed   on is  passed 

without  jurisdiction,  and  may  be 
reversed  in  appeal  ...     268 

(5)  Where  a  lower  Court  with  mate- 

rials before  it  grants  an  applica- 
tion for  a ,  the  order  admit- 
ting the  is  not  open  to  be 

questioned  in  special  appeal     ...     288 

(6)  Where,  owing  to  the  conduct  of  the 

opposite  party,  an  applicant  for 
had  no  opportunity  of  show- 
ing that  a  new  piece  of  evidence 
which  he  adduced  was  not  within 
his  knowledge,  or  could  not  be 
adduced  by  her  when  the  decree 
was  passed,  such  opposite  party 


xxxiv 


INDKX  (civil  rulings). 


Page, 

REViEW^CConttnuedJ. 

cannot  afterwards  be  allowed  to 
object  on  the  ground  of  the  Full 
Bench  Ruling  in  20  W.  R.,  p.  84.  399 
(7)  Where,  during  the  pendency  of  a 
suit  for  rent,  plaintiff  applies  for 
a  postponement  on  the  ground  of 
being  unable  to  obtain  a  copy  of  a 
document  applied  for  from  the 
Collectorate,  and  the  MoonsifE 
refuses  and  gives  him  a  modified 
decree,  held  that  a is  pro- 
perly admitted  under  Act  VI 11. 
♦f  1859.  s.  276  ...     446 

See  Evidence  (4) 
See  Interest  (1) 

Right  of  Governm^t. 

See  jungle  Land  (1) 

Right  of  Occupancy. 

(i)  The  continuous  possession  for  12 
years  must  be  a  possession  under 
one  and  the  same  right.  This 
right  may  be  in  its  inception  joint 
with  other  persons,  and,  by  the 
death  of  co-sharers,  ultimately 
become  a  sole  right  without  its 
continuous  nature  being  affected.      51 

(2)  A  tenant's is  not  avoided  by 

theoperationof  Act  VIII.  (B.C.) 
•of  1865,  s.  16  ...     133 

(3)  A  — —  under  the  Rent  Law  not 

being  transferable,  tenants,  who 
have  such  a  right,  by  quitting  the 
land,  sever  all  connection  between 
themselves  and  it,  and  the  land- 
lord is  entitled  to  re-enter        ...      200 

(4)  Land  held  as  one  tenure  is  either 

subject  to  a as  a  whole,  or  it 

is  not  subject  to  any  as  to 

any  part  of  it  ...     228 

(5)  The  conduct  and  acts  of  a  zemin- 

dar   may   be  such  as  to  take  a 
case  out  of  the  purview  of  the  F.  B. 
Rulings  in  22  W.  R.,  p.  22       ...     493 
See  Execution  (5) 
See  Full  Bench  Rulings  (i) 
See  Tenancy  (1) 

Right  of  Passage. 

See  Riparian  Proprietorship  (1) 

Right  of  Suit. 

(i)  Ryots  interfered  with  in  the  occu- 
pation of  their  land  have  a  right  to 
sue  for  an  injunction  restraining 
the  trespasser ;  but,  when  they  are 

ousted,  the  zemindar  has  a 

against  the  trespasser  to  recover 
possession  .^ 

(2)  Conveyance  of  property  by  a 
person  who  had  been  in  possession 
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Right  of  Suit — (Continued), 

and  enjoyment  for  years  before 
she  was  wrongfully  ousted  gives 
a for  immediate  possession. .. 

(3)  A  proprietor  of  land  has  no 

to  compel  his  neighbours  to  agree 
to  a  particular  line  of  boundary 
being  marked  out  between  his 
lands  and  theirs,  where  he  does 
not  venture  to  say  that  they  have, 
by  any  overt  act,  trancgressed 
that  boundary 

(4)  Where  plaintiffs,  having  sued  for 

possession  of  property  mortgaged 
under  a  zur-i-peshgee  lease,  and 
obtained  a  decree  for  possession 
on  their  depositing  the  sum  found 
to  be  due  on  the  mortgage,  delay  to 
apply  for  execution  till  four  years 
after,  when  they  allege  the  money 
has  been  paid  off  by  the  usufruct 
of  the  land  ;  and  their  application 
being  refused,  they  sue  for  posses- 
sion, alleging  that  the  debt  has 
been  discharged  by  the  usufruct, 
HELD  that  the  present  cause  of 
action  within  the  meaning  of  Act 
VIII.  of  1859,  s.  2,  is  a  fresh 
cause  of  action  as  compared  with 
the  former  one,  which  was  for  an 
adjudication  of  the  state  of  the 
accounts  between  the  parties  up 
to  a  certain  date,  whereas  the 
latter  has  reference  to  the  ac- 
counts since  that  dale 

(5)  A  suit  for  compensation  in  respect 

of  rents  due  according  to  the 
terms  of  a  bond  may  be  brought 
in  the  name  of  a  lunatic,  while  he 
is  yet  alive,  by -the  manager  of  his 
estate  acting  as  his  next  friend,  or 
for  arrears  accruing  after  his  death 
by  the  successor  of  the  lunatic  ..*. 

(6)  In  respect  of  the  obstruction  of  a 

public  road 

See    Act    VIII.    (B,  C.J     of 

i86g  (6) 
See  Encroachment  (i) 
See  Partition  (2) 
See  Religious  Endowment  (i) 


Right  of  User. 
(I)  A  plaintiff's 


of  a  pathway  to 
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134 


172 


200 


462 


certain  premises  cannot  be  affect- 
ed by  the  existence  of  another 
path  by  which  he  may  obtain 
access  to  the  same  premises      ...     302 

(2)  A over  a   pathway  may   be 

established,  notwiihstanding  that 

the  path  passes  over  waste  land  . . .     340 

(3)  A  temporary  interruption,  such  as 

during  the  rainy  season,  cannot 
affect  a ...      ib. 
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RiGHT  TO  Easements. 

The   rule   that    the  goes   with 

the  property  when  sold  by  the 
owner  himself,  applies  also  when 
the  property  is  sold  by  the  Court 
in  execution  of  a  decree  against 
him 

Riparian  Proprietorship. 

The  bank  of  a  river  is  not  regarded 
by  the  law  as  public  property. 
It  may  be,  and  constantly  is,  pri- 
vate property,  though  there  may 
be  public  rights  of  passage  over 
it  for  the  purposes  of  navigation 

Ro\D-CESs  Return. 

See  Evidence  (2) 


S\LE. 


s; 

See  Attachment  (i) 


Sale  Certificate. 

The  Court  refuses  to  go  to  Tacts  lying 

behind  a for  the  purpose  of 

contradicting  its  terms 

Separate  Payments. 

See  Put  nee  Lease  (l) 

Set-off. 

(I)  An  indefinite  claim  for  damages  in 
the  nature  of  unascertai  ned  mesne- 
profits  cannot  be  pleaded  as   a 

against  a  specific  claim   for 

rent  of  later  years  :  such  damages 
must  be  sued  for  separately 
(2)  In  a  suit  for  rent,  money  in  deposit 

with    plaintiff    is    no against 

plaintiff's  claim,  unless  it  was  due 
'  to  defendant  at  the  time  the  suit 
was  brought 

(3)  \  claim  under  Act  VIII.  of  1859, 

s.  121, against   a  plaintiff's 

money-claim,  must  be  of  the 
nature  of  a  debt,  and  not  a  claim 
based  upon  principles  of  equity^ 
e.g-.,  a  claim  to  contribution 

(4)  To  admit  of  a ,  the  claim  and 

counter-claim  must  be  so  connect- 
ed that  the  truth  and  complete- 
ness of  the  one  cannot  be  judged 
of  without  reference  to  the  other 

(5)  Where  a  debtor  sells  goods  to  his 

creditor,  and  requests  that  a  por- 
tion only  of  the«  price  should  be 
appropriated  to  part-payment  of 
existing  debis,  and  the  remainder 
held  against  the  price  of  goods  to 
be  afterwards  purchased  by  ihc 
debtor  from  the  creditor,  such 
request  is  not  binding  on  the  cre- 
ditor without  his  consent 
See  Decree  (2) 
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181 
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Settlement  Proceedings. 

(i)  A  land-owner  seeking  to  bind  his 

tenants  by  the should  show 

that  they  were  parties  to  the 
iiKjuiry  held  by  the  Collector  into 
the  nature  and  extent  of  their 
holdings 

(2)  Where  increased  rent  is  imposed 
in  the  course  of ,  the  Col- 
lector's jummabundee  must  show 
the  consent  of  all  the  ryots  before 
they  can  be  held  to  be  bound 
by  it 

Shebait.  * 

See  Religious  Endowment  (i) 

Signature. 

See  Special  Appeal  (7) 

Small  Cause  Court. 

A  suit  to  recover  a  quantity  of  rice, 
or  its  value,  in  return  for  some 
paddy  taken  by  defendant  under 

contract,  is  cognizable  by  the 

within  themeaning  of  Act  XXIII. 
of  1861,  s.  27 

See  Contract  Act  (2)  (3) 

See  Damages  (3) 

See  Jurisdiction  (3)  (5)  (8) 

Social  and  Religious  Customs. 
See  Jurisdiction  (12) 

Special  Appeal. 

(1)  A  judgment  showing  on  the  fkce 

of  it  want  of  due  consideration 
of  evidence  and  the  introduction 
of  foreign  matters,  may  be 
brought  up  to  the  High  Court 
in 

(2)  A  case   is  remanded   in  —  for 

re-trial  on  the  merits  when  the 
Lower  Appellate  Court  omitted 
to  frame  issues  between  the  parties 

(3)  Where  the  Lower  Appellate  Court's 

decision  is  fundamentally  wrong, 
and  the  liability  of  the  defendants 
in  the  essential  matter  of  suit  has 
not  been  properly  tried,  the  High 
Court,  though  not  warranted  to 


Page, 


interfere  in 


is  justified  in 


(4) 


interfering   under   their  general 
powers  of  supervision 
A   plea    may   be   taken    in 


though  not  set  out  in  the  plaint,  if 
the  plaint  did  set  out  all  the  facts' 
necessary  to  support  the  plea,  and 
there  was  no  omission  calculated 
to  mislead  the  Court 
(5)  Where  a  IMoonsiff's  decision  as  to 
whether  the  value  of  a  suit 
exceeds  the  limits  of  his  jurisdic- 
tion is  not  appealed  against  in  the 
Lower  Appellate  Court,  the  ques- 
tion cannot  be  entertained  anew 
by  the  High  Court  in 

e 


455 


540 


259 


31 


44 
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Special  Appeal — (Continued), 

(6)  Where    the    Courts    below     have 
'      without  evidence    found  against 

the  plaintiff  on  the  question  whe- 
thei  certain  land  is  protected  from 
enhancement,  the  High  Court  in 

,  seeine  that  documents  have 

been   received  in  proof  of  pay- 
ment of   rent   without   any   evi- 
•  dence  of  authenticity,  sets  aside 

the  finding,  and  declares  that  it 
»  shall    not  operate   as   a   bar    to 

the  issue  being  raised  in  any 
future  suit  ...     170 

(7)  Tfte  High  Court  in ,  finding 

that  the  lower  Court  w;ls  led 
into  error  in  the  comparison  on 
which  it  relied  between  the  sig- 
nature in  a  mortgage-bond  and 
that  in  a  vakalutnama,  reversed 
its  decision  and  remanded  the 
case  for  re-trial  ...     272 

(8)  The  High  Court  remands  a  case 

for  re-trial  where  the  misappre- 
hension of  the  state  of  the  evi- 
dence and  the  omission  to  con- 
sider *,he  testimony  of  witnesses 
renders  the  trial  imperfect  and 
incomplete  ...     278 

(9)  A   mistake  of  accounts,  not  being 

an  error  in  law  or  procedure  is 
not  a  ground  for .  The  re- 
medy is  in  an  application  ior 
review  .        310 

(10)  When    a    plea    of     res    judicata 

ought  to  have  been  taken  up  by 
the  Lower  AppelUite  Court,  the 

High  Court  in ought  not  to  • 

refuse  to  allow  it  ...     362 

(11)  The    High    Court    is   entitled    in 

— —  to  examine  the  evidence  of 
a  witness  summoned  by  the  Lower 
Appellate  Court  under  Act  VIU. 
of  1859,  s.  355,  which  was  not 
before  the  first  Court  "       ...     369 

(12)  Where  there  is  a  conflict  of  opi- 

nion between  the  Court  of  first 
instance  and  the  Lower  Appellate 
Court  as  to  the  character  and 
sufficiency  of  the  evidence,  the 

High   Court   in decides  the 

question  of  evidence  ...  487 

(13)  Where  a    Lower  Appellate  Court 

misconstrues  the  evidence  of  wit- 
•  nesses,  acts  contrary  to  s.  83, 
Act  L  of  1872,  in  not  presuming 
the  accuracy  of  a  thakbust  map, 
and  passes  no  opinion  on  c'ln 
Ameen's  inquiry  on  which  the 
first  Court  has  laid  stress,  its 
decision  is  reversed  in ...     519 


(14)  Parties   are    not    entitled   in 


to  set  up  a  new  case  involving  an 
argument  entirely  different  from 
that -raised  in  the  Courts  below, 


Page. 

Special  Appeal — (Continued). 

and  a  state  of  facts  inconsistent 

with  their  statements  there       ...      552 

See  Ameen  (i) 
See  Full  Bench  Rulings  (2) 
Se^  Issues  ( i ) 
See  yurisdiction  (2) 
'  See  Objection  (i) 
See  Remand  (i) 
See  Review  (5) 

Special  Commissioner. 

The  report  of  a is  inad^iissible  as 

evidence  ...      23 1 

Specific  Performance. 

Where   a   purchaser  of  a   right    to 

sue  for  possession  sues  for , 

and  it  is  not  shown  that  he  has 
left  undone  any  thing  necessary  to 
entitle  him  to  what  he  claims,  he 

is  entitled  to  insist  on of  his 

contract  with  his  vendor  ...    iS3 

See  Assignee  (2) 
See  Conveyance  (i) 
Sec  Eject  me  tit  (i) 

Stamp. 

(i)  A  plaintiff  seeking  to  set  aside  a  sol- 
ehnama,  and  thereby  arriving  at 
the  possession  of  immovable  pro- 
perty, ought  not  to  be  allowed  to 

bring  his  suit  on  a of  Rs.  10, 

and  to  frame  it  as  if  it  were  to 

set  aside  an  adoption  ...     338 

(2)  A  suit  brought  according    to   the 

provision  at  the  end  of  Act  VHL 
of  1859,  s.  246,  to  establish  the 
right  of  the  person  bringing  it, 

must  bear  a according  to  the 

value  of  the  property  ...  422 

(3)  Where  no     question  of  valuation 

for  the  purpose  of  determining 
the  amount  of  institution  fee 
payable  on  a  suit  has  been  raised 
either  in  the  Court  of  first  in- 
stance or  in  the  grounds  of  appeal, 
the  Appellate  Court  is  not  com- 
petent to  raise  such  a  question...  433 
See  Court  Fees  A^  (2) 

Statutory  Right. 

See  Privy  Council  Rulings  (6) 


Sl-B-LEASE. 

Where  a 


specifies    no  term  of 


tenancy,  it  cannot  be  construed  to 
have  effect  beyond  the  interest  of 
the  »;rantor  ...     274 

See  Lessee  (i) 

Succession. 

Where  a  part^  claims  as  represent- 
ing a  particular  person,  and  the 
defendant  succeeds   in   showing 
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Succession — (Continued). 

that  there  is  another  person  in 
existence  who  is  a  preferable 
heir,  that  is  an  answer  to  the 
plaintiff's  suit,  which  ought 
accordingly  to  be  dismissed 
See  Hindoo  Law  (3)  (5) 

Surety. 

The   fact  of  a ,  for  the  payment 

of  the  price  of  goods  purchased, 
signing  a  voucher  for  them,  cannot 
make  him  primarily  responsible. . . 
See  Act  XX,  of  1866  (i) 
See  Jo  in  t  Liab il ity  ( i ) 

Survey  Map. 

See  Evidence  (5) 

T. 

Talook. 

What  is  meant  by  a  "  talook  " 

Talookdar. 

See  Aa  VIIL  (B.C.)  of  186^  (4) 
See  Ejectment  (6) 

TXXKS. 

See  Privy  Council  Rulings  (6) 

Tenancy. 

())  A  tenant  rightfully  occupying  land 
under  some  one  representing  the 
landlord  cannot  be  ejected  before 

his    has  terminated,    even 

though  he  has  no  right  of  occu- 
pancy under  Aa  VI 1 1.  (B.  C.) 
of  1869,  s.  6 
(2)  Parties  in  possession  make  them- 
selves tenants  by  use  and  occupa- 
tion, and  may  be  sued  for  rent, 
even  though  not  registered  by  the 
zemindar 

•  •  • 

Tenant. 

(1)  The  word  projah  does  pot  define 

the  status  of  a 

(2)  A holding  at  a  particular  rent, 

and  being  unlawfully  evicted, 
does  not  necessarily  cease  to  hold 
at  that  rent ;  and,  if  he  is  restored 
to  possession,  he  is  restored  to 
his  original  holding 
See  Tenancy, 

Third  Parties. 

See  Aa  VIIL  of  1859  (ig) 
See  Arrears  of  Rent  (4) 

Timber  Trees. 

See  Jungle  Land  (1) 
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Title. 
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3d 
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209 


(1)  A  suit    may  be   maintained   for  a 

declaration  of which  may  be 

used  as  a  means  for  the  with- 
drawal of  a  certificate  under  Act 
XXyil.  of  1860 

(2)  Plaintiff   failing   to   prove   specific 

,  but   showing  a  clear  bond- 

fide  possession,  is  not  shut  out  in 
consequence    of  the   mere    form 
of  his  plaint 
See  Appeal  (2) 
See  Limitation  (12) 
See  Rent  (3)  ^ 


Transier. 


Trespass, 


326 


See  Act  XI.  of  iS^g  (i) 
See  Full  Bench  Rulings  {i) 
See  Regi^stration  Act  [i) 
See  Right  of  Occupancy  (5) 

See  Right  of  Suit  (1) 


195 


334 


398 


487 


Trespasser. 

Trespassers  in  occupation  of  land 
cannot  enter  into  engagements 
binding  on  the  person  lawfully 
entitled,  especially  where  the 
latter  is  a  purchaser  at  a  sale  for 
arrears  of  revenue 

Trust. 

Where   a  suit   under   Ael    XX.    of 

1863  is  for  the  benefit  of  a , 

and  no  party  to  the  suit  is  in 
fault,  the  Court  may  order  the 
costs  to  be  paid  out  of  the  estate  ; 
but,  when  a  person  is  in  fault,  no 
such  order  ought  to  be  made    ... 

U. 

Under-tenure, 

If  a  decree  is  given  in  favour  of  a  sharer 
in  a  joint  undivided  estate  for  his 

share  of  the  rent  of  an situate 

in  such  estate,  he  is  not  allowed 
by  law  to  put  up  for  sale  a  por- 
tion of  the 

See     Aa      VIIL     (B,C,J     'if 


j86s  (2) 

See     Act 

1869  (8) 


VIIL     (B.C.)    of 


Uniform  Payment  of  Rent. 

How  to  support  a  finding  of for 

20  years  [Aa  Vlil.  (B.C.)  of 
1869,  s.  4] 

Unregistered  Title. 

An set   up  against  a  registered 

one  must  be  shown  to  be  genuine 
and  complete,  and  to  have  been 
followed  by  peaceful  possession 
before  the  passing  of  the  Regis- 
tration Act 

•  •• 
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V. 

Vendor. 

Sec  Liability  (2) 


Page, 


W. 

Waiver. 

The  doctrine  of  acquiescence  does 
not  apply  in  this  country  to  cases 
in  which  the  period  within  which 
a  suit  can  be  brought  is  laid  down 
by  statute 

Waste  U\nd. 

See  Possession  (3) 
See  Right  of  User  (2) 


Will. 


See  Privy  Council  Rulings  (9) 
See  Probate  (i) 


Witness. 

If  a  defendant's  case  is  not  closed, 

he  has  a  right  to  have  his es 

summoned,  and  to  get  an  oppor- 
tunity of  producing  them.  Where 
this  right  is  refused  by  the  first 
Court,  and  defendant's  objection 
is  not  noticed  by  the  Lower  Ap- 
pellate Court,  the  High  Court,  m 
special  appeal,  remands  tlie  case 
for  a  fresh  hearing 

« 

Written  Statement. 

(1)  The    admissibility  of  a  how 

determined 

(2)  Where  a subsequently  put  in 

by  the  plaintiff  only  explains  his 
plaint,  and  the  defendant  is  in  no 
way  prejudiced,  and  the  evidence 


267 


296 
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Written  Statement — (Continued). 

of  both  parties  is  taken,  there  is 
no  objection  to  its  admission    ... 

Z. 

Zemindaree  Rights. 

are  only   in   abeyance    during" 

periods  of  temporary  settlement ; 
and  possession  under  a  perma- 
nent settlement  is  adverse  from 
the  date  on  which  the  permanent 
settlement  is  made 

ZuR-i-rESH«EE  Deed. 

See  Reversioner  (2) 


Page. 


ZuR-i  feshgee  Lease. 

(i)  Where  plaintiff,   who   was  in 
session  of  a  house  under  a 


pos- 


is  ejected  by  defendants  other 
than  defendant  No.  5,  under  color 
of  their  having  bought  the  right, 
title,  and  interest  of  No.  5  at  an 
auction-sale,  and  sues  to  recover 
from  the  defendants  jointly  the 
principal  secured  by  the  lease  with 
interest,  held  thatthe  defendants 
other  than  No.  5,  not  being  privy 
to  the  contract,  are  not  liable  to 
be  called  on  to  satisfy  its  terms, 
and  the  suit  should  have  been  for 
recovery  either  of  possession  or 
damages 
(2)  Where  land  has  been  for  many 
years  in  continuous  possession 
under  a ,  it  cannot  be  mort- 
gaged to  a  third  party  to  the 
prejudice  of  the  lessee's  interest  ; 
such  mortgage  can  only  bf  given 
subject  to  the  zur-i-peshgeedar's 
right 


377 


520 


44 


199 


TABLE    OF   CASES 

(CIVIL    RULINGS). 


saatM 


A. 


Page. 


Abdool  Gunnee  v,  Bhuttoo  Sheikh 
Abdool  Luteef  v.  Mahomed  Kamil 
Abelak  Roy  v,  Gujjgun  Bhu^gut 
Aguilarp  Mrs.  v,  VVoomesh  Chunder  Shaw 
Ahfutoonnissa  v,  Goluck  Chunder  Sen  ... 
Ajoodhya  Pershad  v,  Jowahir  Lall 
Ajoodhya  Pershad  Singh  v,  Hur  Buksh 

Singh 
Amanoollah  v.  Mahomed  Nasir 
.\mar  Chand  Lahattah  v,  Bukshee  Pyeka 
Amcen  Buksh  v,  Bhyro  Mundul 
Ameer  Buksh  v,  Yusoof  Ali 
Ameeroonissa  Begum  v,  Gopal  Sahoo  ... 
Anund  Kristo  Bose  i».  Mr,  Verner 
Anund  Mohun  Ghuttuck  v,  Soorjo  Kant 

Acharjee  Chowdhry 
Asgur  Ali  Chowdhr}'  v.  Muhubbut  Ali  ... 
Ashrufoonissa  Begum  v.  Shaikh  Tosudduck 

Hossein 
Audh  Beharee  Singh  v.  Dost  Mahomed,.. 
Aokhil  Chunder  v,  Tripoora  Soonduree... 
Aukhil  Chunder  Mookerjee  v»  Chunder 

Coomar  Mitter 
Auseemoonissa  Khatoon  t^. 'Ameeroonissa 

Khatoon 

B. 


350 
369 
268 
209 

n 
484 

170 

442 
228 

403 

489 

134 
3(>5 

538 
4^3 

260 
185 
5^5 

414 
204 


Baboo  Lall  Jha  v.  Shaikh  Juma  Buksh  ...  xi6 
Bal  Kishen  Mohapattur  v.  Bistoo  Churn  532 
Bama  Soonduree  Dabee  'Zf.Kashee  Kishore 

Roy  Chowdhry 
Bama  Soonduree  Dabee  v,  W.  Verner  ... 
Bama  Soonduree  Dossce  v,  Soorjo  Coomar 

Roy 
Banee  MadhubBukshee  v,  Radha  Madhub 

Mojoomdar 
BaneeMadhub  Dutt  v.Nund  Lall  Mojoom- 
dar 
Beer  Chunder  Manlcko  Bahadoor  v,  Abjul 

Goonin 
Beharee  Lall  Doss  v.  Radha  Nath  Doss  ... 
Belaet  Khan  v.  Rash  Baharee  Mookerjee    549 
Bheem   Chunder   Howlee  v.    Nirtomoye 

Dossee 
Bhoobun  Joy  Acharjea  v,  Anund  Lall 

Chowdhry 
Bhoobunessur  Roy  Chowdhry  v.  Jugges- 

suree  Chowdhrain 
Bhoobanessuree  Chowdhrain  v,  Manson... 

-     .    Vol.  XXII. 


245 
136 

338 
196 
123 

355 
229 


368 

47 

'413 
160 


462 

298 
330 


97 
99 

5 

392 

277 


•      Page. 

Bhubo  Soonduree  Chowdhrain  v,  Kashee- 

nath  Acharjee  ...     351 

Bhugeeruth   Doss    Koiburto  v»  Chundee 

Churn  Koiburto 
Bhuggobutty  Churn  Bajpaye  v»  Sharoda 

Pershad  Sookul 
Bhugobat  Singh  v.  Ram  Adhin  Singh    ... 
Bhug^wan  Chunder  Roy  Chowdhry  T^  Jegur 

Khan  ...    456 

Bibee  Rukhun  v.  Shaikh  Ahmed  Hossein    443 
Bibee  Tajim  v,  Syed  Wahed  Ali  ...     ii8 

Biddia  Soonduree  Dossee  7\  Doorganund 

Chatterjee 
Bikan  Singh  v,  Parbutty  Kooer 
Bimola  Soonduree  Dossee  v,  Kaleekissen 

Mojoomdar 
Binodc    Lall   Pakrashce     v.     Gireedhur 

Chuckcrbutty 
Bishno  Chunder  Bhuttacharjec  v.  Shoshee 

Mohun  Pal  Chowdhry 
Bishnoo  Persad  Bunnick  v.  Ram  Coomar 

Deb  ...        2 

Bissambhur  Shaha  v,  Shib  ChundcrShaha    286 
Bissendoyal  v.  Schaeffer  ...       68 

Bissonath  Sircar  v,  Tara  Prosonno  Mo- 
zoom  dar 
Bolakee  Lall  v,  Radha  Singh 
Boodhun  Singh  v,  Mussamut  Luteefun  ... 
Brohmo  Moyee  Dassia  v,  Anund  Chunder 

Chatterjee 
Brohmo  Moyec  Dossee  v.  Mudhoo  Sood* 

un  Ghose 
Brojo    Nath   Mookhopadhya  v,     Protab 

Chunder  Thakoor 
Brojonath  Tewaree  v.  Grant 
Bujrungee  Dutt  Pattuck  v.  Shaikh  Morad 

Ali 
Buldeb  Surmah  v.  Tara  Nath  Surmah 
Bunsee  Singh  v,  Nuzuf  Ali  Beg 
Bunsee  Singh  v.  Shaikh  Aoladh  Ahsan...    ^52 
Buzrung  Sahoy  Singh  v,  Mantora  Chow- 
dhrain ...     119 
Bykunt  Kyburto  Doss  v,  Shushee  Mohun 

Paul  Chowdhry  ...     526 

Bykunt  Nath  Mookerjee  v,  Prionath  Ghose    447 

C. 

Chedambara  Chetty  v.   Runga   Krishna 

Mathu  Vira  Pucharya  Naickar  ...  148 

Chotay  Lall  v,  Chumroo  Lall  ...  496 

Chumun  Lall  v,  Soorujmun  Jha  .•«  263 


•*f 


48a 
223 

535 
120 

278 

296 
13 

7 
416 

328 


xl 


TABLE  OP  CASES  (CIVIL  RUUNGS), 


Page. 


V. 


Raj 


Chumutkar     Mohinee     Dossee 
Rakhal  Mitter 

Chunder  Cant  Mookerjee  v.  Ram  Coomar 
Coondoo 

Chundermonee  Dabia  v.  Mcharjan  Bibee  . 

Chunder  Nath   Bhultacharjee  v.  Juggut 
Chunder  Bhuttacharjee 

Chundoo  Vistee  v,  Sodagur  Vistee 

Collector    of     Beerbhoom    v.  Sreehurry 
Chuckerbutty 

Collector  of  Hooghly  v.  Raj  Kristo  Moo- 
kerjee 

Collector  of  Rajshahye  v.  Shama  Soon- 
duree  Oebia  «.-. 

Coombe  v.  Caw 

Court  of  Wards  v.  Radha  Pershad  Singh 

Crowdy,  G.  W.  v,  Goburdhun  Roy 

Crowdy,  L.  G.  v.  Omrao  Singh 

Crowdy,  W.  S.  v,  Poorun  Singh 

D. 

Deb  Chunder  Doss  v,  Joy  Chunder  Pal... 
Delauny,  J.  P.  v.  Mussamut  Bibee  Jan 
Dhunput  Singh  Bahadur  v.  A.  J.  Forbes 
Dhurm  Lall  Roy  v.  Dusrulh  Singh 
Dinonath  Gangooly  v,  Nursingh  Pershad 

Doss 
Dole  Gobind  Goopto  v,  Batoo 
Dom  Kumar  v,  Soorjo  Dutt  Surmah 
Doolal  Chunder  Deb  v,  Goluck  Monce 

Debia 
Dowlut  Kooer  v,  Burma  Deo  Sahoy 
Duljeet  Gorain  v.  Rewul  Gorain 
Dwarka  Lall  Mundur  ?'.  Nirundcr  Narain 

Singh 
Dwarkanath  Dutt  v,  Bhathu  Havvoldar... 
Dwarka  Singh  v.  Solano 

E. 

Emam  AH  Mestory  v.  Ator  Ali  Khan  ... 
Enayet  All  v.  Mahomed  Zuhoorul  Huq... 
Ef^an  Chunder  Bose  v.  Prannath  Nag  ... 

F. 

Forbes  v.  Ram  Lall  Biswas 

Futtick   Chunder   Chatterjee   v,    Juggut 

Mohinee  Dabee 
Fyezoonissa  v,  Sadutoollah 

G. 

Ganendro   Mohun   Tagore  v.  Juttendro 

Mohun  Tagore 
Giidh^ree  Lall  v.  Kantoo  Lall 
Gobind  Chunder  Aooch  v.   Bamun   Doss 

Mookerjee 
Gobind  Chunder  Mookerjee  v.  Doorga- 

per^aud  Baboo 
Gobind  Chunder  Purkaisto  v.  Ameenuzzu- 

mah  Chowdhry 
Gobind  Chunder  Roy  Chowdhry  v.  Ram 

Chunder  Chowdhry 
Gobiix^.Mahtoon  v.  Ram  Khelawun  Singh 
Gocool  Coomar  v,  Bhichook  Singh 


Pa£^e. 


479 

t38 
185 

337 
457 

5<2 

234 

324 

257 
238 

491 
476 

480 


461 

494 
104 

322 

• 

90 
405 
259 

360 

54 

435 

461 

457 
38 


133 
534 
5«2 


5J 

348 
3 


377 
56 

48 1 
248 
292 

421 

478 
I 


446 

525 
246 

79 
207 

437 
204 

"7 

489 

295 

102 

408 

445 

308 
264 

283 
265 

361 

393 
449 

457 


Goor  Dyal  Roy  v.  Deka  Noonya 
Gooroo  Doss  Dutt  v.  Ooma  Churn  Roy  ... 
Gooroo  Doss  Roy  r.  Issur  Chunder  Bose  ... 
Gopee  Kisto  Gossamee  v.  Nilcomul  Baner- 

jee 
Gossain  Dowlut  Geer  v.  Bissessur  Geer  ... 
Gour  Churn  Soor  v.  Jugobundhoo  Sen  ... 
Gour  Gobind  Sircar  v,  Huree  Mohun 

Banerjee 
Gour  Kishore  Chunder  v.  Bonomalee 

Chowdhry 
Gour  Kishore  Dutt  v.  Shaikh  Akbur 
Gour  Mohun  Roy  v.  Anund  Mundul 
Ciouree  Byjnaih  Pershad  v.  Lochun  Kooer 
Gourec  Kumul  Bhuttacharjee  v.  Surut 

Chunder  Doss  Biswas 
Gowhur  AH  v.  Hurpal  Bhugut 
Grish  Chunder  Mookerjee  v.  Ramessuree 

Dabee 
Gunesh  Chunder  Roy  v.  Nil  Komul  Roy  ... 
Gunesh  Chunder  Shah  v.  Ram  Dhunee 

Dossee 
Gunesh  Chunder  Shaha  v,  Kheloo  Meah... 
Gunesh  Pattro  v.  Ram  Nidhee  Koondoo ... 
Gunga  Pershad  Kur  v,  Shumboonalh  Bur- 

mun 
Gungadeen  Misser  v.  Kheeroo  Mundul  ... 
Guttee  Koiburto  v,  ^hukut  Koiburto     ... 

H. 

Hakeem  Meah  v,  Beejoy  Patnee 

Harran  Chunder  Mookerjee  v.  Nundo 
Gopaul  Mutiy  Lall 

Heera  Lall  Chowdhry  v.  Bisto  Lall  Chow- 
dhry 

Heeramun  Roy  v.  Jhuboo  Singh 

Heera  Rawut  v,  Racha  Rawut 

Hoorul  Mundul  v.  Hurruck  Dutt  Khowas 

Hossena  Bebee  v.  Smith 

Hurdoyal  v,  Schlaepfer 

Hureehur  Mojoomdar  v.  Churn  Majhee  ... 

Hurce  Madhub  I^horee  v.  Hem  Chunder 
Gossamee 

Huree   Mohun   Poddar  v.  Gureeboollah 
Mullick 

Huree  SunkerMookerjee  v.  Jogendro  Coo- 
mar Mookerjee 

Hurish  Chunder  Chowdhry  v,  Sree  Kal^e 
Mookerjee 

Hurish   Chunder   Mullick   v,    Prosunno 
Coomar  Banerjee 

Huronath  Pattur  v.  Nitto  Paramanick  ... 

Hurreenath  Doss  v.  Kalee  Pershad  Roy  ... 

Hurro  Kristo  Doss  v.  Rama  Nundo  Doss 

Hurruck  Roy  v.  Zuhooree  Mull 

L 
Issur  Chunder  Santra  v,   Bellilios 

J. 

Janokee  Nath  Dutt  v,  Mahomed  Israil...  285 

Janoo  Numdur  v,  Brijo  Singh                 ...  548 
JeeatooUah    Paramanick  v,    Jugodindro 

Narain  Roy                                          ...  12 


.     8 

71 

288 
511 

H5 
429 

»5 

68 

355 
522 

417 
220 

274 

303 
517 
474 
274 
468 


271 


TABLfe    OF   CASES   (ClVlL   RULINGS). 


4 

kli 


Page, 
Jeebunessuree    Dabee    v,  Kisto    Monee 

Dabee                                                  ...  265 

Jcetram  Dutt  v,  Doorga  Doss  Chatterjee.  430 
Jewbundhun  Sing  v,  Kadha  Madho  Per- 

shad                                                      ...  196 

hoomuck  Lall  v.  Mussamut  Shurfoon  ...  285 

hubboo  Lall  Sahoo  v.  Khoob  I ^11        ...  294 

odoonath  Mullick  v.  Kalee  Kristo  Tagore.  73 
oodhesty  Merdha  v.  Taruck  Chunder 

Chuckerbutty                                          . .  299 
Joy  Kishen  Mookerjee  v,  Parbutty  Churn 

Ghossal                                 •                 ...  183 
Joy  Narain   Giree  v,   Goluck   Chunder 

My  tee                                                     ...  102 

oy  Narain  Giree  v.Grish  Chunder  My  tee.  438 

udah  V,  Mirza  Abdool  Kurreem           ...  60 

udoonath  Roy  v,  Buroda  Kant  Roy     ...  220 
ugdeep  Narain  Sahee  v.  The  Court  of 

Wards                                                     .  .  469 
Juggut  Chunder  Bhadoory  v,  Shib  Chun- 
der Bhadoory                                         . . .  255 
Jugjeebun  Gooptoi/.Goluck  Monee  Debia.  354 
Jugo  Bundhoo  Tewaree  v,  Kurum  Singh.  341 

K.. 

Kala  Chand  Ghose  v.Shoolochuna  Dassia.  33 

Kala  Chand  Sen  v,  Anund  Kristo  Bose  . .  -  433 
Kalee  Kant  Chowdhry  v.  Bhoobunessuree 

Chowdhrain                                           ...  416 
Kalee   Koomar    Dutt  i*.  Pran  Kishoree 

Chowdhrain                                          ...  168 

Kaleenath  Doss  v.  Rajah  Meah             .  .  406 

Kalee  Pudo  Banerjee  v,  Choitun  Pandah.  214 
Kaminee   Debia  v.   Issur  Chunder  Roy 

Chowdhry                                                ••  39 
Kartick    Pramanick   v.    Kishen    Mohun 

Mitter                                                     ...  329 
Kashcc  Kishore  Roy  Chowdhry  v,  Kristo 

Chunder  Sandyal  Chowdhry               ...  464 
Kasheenath    Shaha   v,  Jogendro    Nath 

Baboo                                                   ...  68 

Kashce  Ram  Dobay  v,  Dheera  Ooraon  . . .  528 

KedarNath  Mitter  v.Sookoomaree  Debia.  398 

Khajah  Abdool  Gunnee  v. Bhutto  Sheikh.  350 
Kirtee  Chunder  Haldar  v.  Raj  Chunder 

Haldar                                                   ...  273 

Kishore  Bon  Mohunt  v.  Kalee  Churn  Giree.  364 

Kooldeep  Narain  Singh  v.Rummon  Singh.  278 

Koonj  Beharee  Lall  v,  Girdharee  Lall  ...  484 
Koonjo  Lall  Mundul  v.  Dabee   Persad 

Tewaree                                               . . .  398 
Kotun  Ram   Doss   v.   The   Collector  of 

Sylhet                                                    ...  523 

Koylash  Chunder  Dutt  v.  Jubur  Ali       ...  29 

Koylash  Chunder  Ghose  v.  Ashruf  Ali  ...  10 1 

Kripa  Nath  Chakce  v.  Doyal  Chand  Pal.  169 
Krishno  Chunder  Goopto  v.  Meer  Sufdur 

Ali                                                         ...  326 

Krishno  Lajl  Nag  v.Bhyrub  Chunder  Deb.  52 
Kristo  Chunder  Goopto  v,  Brojo  Mohun 

Dey  Chowdhry                                      ...  183 
Kristo    Chunder  Sandyal  Chowdhry  v. 

Shama  Soonduree  Debia  Chowdhrain . . .  520 

Kuller  Singh  t;.  Jewan  Singh                  ...  79 
Kylash  Kaminee  Dossia  v.  JudooBashinee 

Dossia                                                ...  390 


L. 


Page. 


f-all  Jha  V,  Juma  Buksh                          ...  116 

Lall  Mohomed  v.  Dholee  Ram  Dass     ...  377 
Lalla  Bissessur  Dyal  v,   Doolar  Chand 

Sahoo                                                      ...  181 
Lalla  Jugdeo  Sahoy  v.    Digambur  Roy 

(foot-note  case)                                     ...  304 

Lalla  Kundee  Lall  ?'. Lalla  Kalee  Pershad.  307 

Lalla  Ram  Sahoy  Lall  ?/.  BibeeChowbain.  287 

Lalla  Sabil  Chand  v.  Goodur  Khan      ...  187 

Lalun  Monee  V.  Sona  Monee  Dabee     ...  334 

Lellanund  Singh  r.LakhputteeThakoorain.  231   « 

Love  V,  Ainsworth                                    ...  336 

Luchmeeput  Dos.s  v.  Shaikh  Enact  AJi...  346 
Luchmeeput   Singh   Bahadoor  v,   Nund 

Coomar  Goopto                                     ...  388 
Luchmun  Ramonooj  Doss  Mohunt^.  Ram 

Huree  Roy                                            ...  67 

Lukhee  Dossee  v.  Rhedoy  Nath  Surmah.  351 

Lutafut  Hossein  v.  Mahomed  Moneem  ...  269 

M. 

Mackenzie,  Lyall,&  Co.  v,  E.  O.  Moses...  156 
Madhub  Chunder  Poramanick  v.  Raj  Coo« 

mar  Doss                                                ...  370 
Madras  Railway  Company  (The)  v.  The 

Zemindar  of  Carvetinagarum               ...  279 

Mahomed  Askur  v,  Mahomed  Wasuck  ...  413 
Mahomed  Bisiroollah  Bhoonia  v,  Ahmed 

Ali                                                           ...  448 
Mahomed  Gazce  Chowdhry  v.  Shumbhoo- 

nath  Misscr                                            ...  389 

Mahomed  Shumsool  Hooda^/.Shewukram.  409 
Mahomed  Yakoob  v,  Mahomed  Zuhoorul 

Huq                                                          ...  533 

Mansing  Lalung  r.  Theram  Doloye        ...  395 

Massim  Meah  v.  Sham  Doss                  ...  189 

Meer  Gowhur  Ali  v.  Hurpat  Bhugut     ...  445 

Meer  Mahomed  Hossein  v,  Forbes         ...  316 

Mewa  Lall  Thakoor  v»  Bhujhun  Jha      ...  213 
Miita    Kant    Audhikaree    v,    Nirunjun 

Audhikaree                                            ...  437 
Mohesh  Chunder  Banerjee  v,  Joy  Kishen 

Mookerjee                                              ...  362    . 
Mohiooddecn  Mahomed  v.  Ram  Kishore 

Koondoo                                               ...  311 

Mohuntjumoona  Doss  v,  Pookhur  Singh.  133 

Moizzunissa  v.  Moraree  Dhur  Dey         ...  314 
Mokooiidonath  Bhadoory  tr.  Shib  Chunder 

Bhadoory                                               ...  302 
Monmohinee  Dabee  i/.  The  Secretary  of 

State  for  India                                      ...  106 
Mookta  Soonduree  Chowdhrain   v»   Mu- 

thooranath  Ghose                                  ...  209 

Mooraree  Mobajim  v.  Mahomed  Akmal.  ^161 

Muddun  Thakoor  v,  Kantoo  Lall           ...  56 
Mudhoo  Soodun  Bose  v,  Bidhoo  Bhoosun 

Haldar                                                    ...  384 

Mudhoo  Soodun  Shaha  v.Gopal  Shaikh.  508 
Muftee  Jelalooddeen  Mahomed  v,  Shara- 

roollah                                                   ...  422 
Mullick  Amamut  Ali  v.  Mullick   Fuzul 

Hossein                                                   ...  205 

MumtazBibeev.Grish  Chunder  Chowdhry.  376 

Mun  Mohun  Ghosal  v.  Purashnath  Roy.  174 

Munsoor  Ali  V.  Woomed  Ali                ...  1% 

0 


iiii 


TABLE   OP  CASES   (CIVIL  RULINGg). 


Page, 

Mussamut  Ihutoo  Kooer  v.  Lulita  Kooer.  423 
Mussamut  Lukputty  Thakoorain  v.  Rajah 

Leelanund  Singh  {foot-note  case)  ...  231 
Mussamut  Maher  Banoo  v,  Keramut  Ali.  402 
Mussamut  Munkee  Kooer  v.  Shaikh  Mun- 

noo  ...     548 

Mussamut   Nowlaso    Kooeree   v,  Laljee 

Modi  ...     202 

Mussamut  Nusseerun  v,  Gouree  Sunker 

Singh  ...     i<)2 

Mussamut  Rajeebunv.MullickAmanut  Ali.  205 
Mussamut  Rambutty  Kooer  v.  Kamessur 

Pershad  ...       36 

Miissamiit  Ram  Kooer  v,  Lalla  Bhugwan 

Lall  .  •••  2^4 
Mussamut  Rohimoonissa  v.  Shaikh  Ab- 

doollah  Khan  ...  319 
Mussamut  Ruhimunissa  v.  Nowab  Leakut 

Ali  Khan                                                 ...  506 

Mussamut  Shuruf  Jan  v,  Futteh  Ali  389 

Mussamut  Tripoora  Soonduree,  Petitioner,  45 
Muthoora    Pershad    Singh    v.    Mohunt 

Shumboo  Geer                                      ... ,  211 

N. 

Nankoo  Kooeree  v,  Nund  Coomar  Paurey.  326 
Narain  Singh  Roy  v,  Nurendro  Narain 

Roy  ...     296 

Neamut  Ali  v.  Gooroo  Doss  ...     365 

Nam  Roy  V.  Bharut  Roy  ...     129 

Niamutoollah    Khadim  v,    Himmut    Ali 

Khadim  ...     519 

Nil  Madhub  Gossamee  v,  Chundcr  Moo- 

khee  Go.ssamec  ...     397 

Nobin  Ch under  Sen  Chowdhry  v,  Nobin 

Chunder  Chuckerbutty  ...       46 

Nobin  Kristo    Ghose  v,   Thakoor    Doss 

Roy  Chowdhry  ...     126 

Nubee  Buksh  v,  Kaloo  Lushkcr  ...         4 

Nubokishen  Mookcrjce  v.  Debnath  Roy 

Chowdhry  ...     194 

Nubokishore  Doss  v.  Joy  Doorga  Dossec.     189 
Nudyar    Ch.ind    ChuckcrbuUy   v.    Hoop 

Dass  Banerjee  ,  ...     475 

Nujeem  Mullick  v,  Erfan  Mollah  ...     29b 

Nund  Kishoic  Lall  v,  Mohun  I^ill  ...     1O4 

Nund     Lall    Mookcrjce    v,    Khurgcssur 

Banerjee  ...       44 

Nund  Mohun  Chattcrjeev.  Rohince  Dcbia.     493 
Nundun  Lall  v,  Lloyd  ...       74 

Nurendro  Narain  Roy  v.  Ishan  Chunder 

Sen  ...       22 

Nurendro  Narain  Roy  v.  Narain  Singh 

Roy  ...     296 

Nuftingh    Narain    Singh   v.   Mussamut 

Ameerun  ...     551 

Nutun  Singh  v.  Mogdhun  Singh  ...     479 

Nyna  Kooer  v,  Doolce  Chund  ...       77 

O. 
Obhoy  Churn  Mookerjee  7;.  Pearee  Dossia.     270 
Obhoya  Churn  Dey  v.  Rajendro  Coomar 

Ghose  . . .     406 

Okhoy  Coomar  Chatter jee  v.  The  Maha- 
rajah of  Burdwan  ...     299 
Oodoy  Tara  Chowd^ranee  v.  Khaja  As- 

sanooUah  ...    180 


Page. 

Ooma   Dutt    Chowdhry    ^.    Hunooman 
Chowdhry  ...     -^53 

P. 

Pearee  Mohun  Ghose  v.  Jardine,  Skinner, 

&Co.  ...     33S 

Pearee  Mohun  Mookerjee  v.  Brojo  Mohun 

Bose  ...     428 

Peters  t'.  Manuk  ...      175 

Phoodee  Bibee  r.  Gobind Chunder  Roy  ...      272 
Pogose  V.  Rajoo  Dhopee  ...     511 

Pholi  Mullick  v.  Fukeer  Chunder  Patnaik.     349 
Poornoo  Chunder  ChatterjecT^.  The  Chair- 
man of  the  Municipal  Commissioners, 
Hooghljr  ...     254 

Poornoo  Chunder  Ghose  v,  Gobind  Chun- 
der Mookerjee  ...       28 
Pooroosottum  Chunder  v,  Nitye  Soonder 

Pandey  ...      105 

Prcm   Chand    Kybutta  v,   Huree    Doss 

Kybutta  ...     259 

Prithee  Bullubh   Pal  Sreechundun  Mari 

Sultan  V.  Haradhun  Shome  ...     331 

Pros un no  Moyee  Dossee  v.  Doya  Moyce 

Dossee  ...     275 

Protap  Chunder  Borooah  Bahadoor  v.  The 

Collector  of  Gowalparah  ...     216 

Puna  Bibec  v,  Khoda  Buksh  Beparee   ...      30 
Pundit    Bhugwan     Dutt     J  ha    v,   Sheo 
Mungul  Singh  ...     256 

R. 

Radha  Mohun  Roy  v.  Raj  Chunder  Shah  522 

Radhamonee  v.  Ram  Narain  Dey          ...  440 
Radhika  Mohun    Roy  v,  Gunga   Narain 

Cbowdhry                                                   ...  230 

Raj  Chundcr  Mojoomdar  'Z'.Rajaram  Gopc.  3S5 

Raj  Chunder  Shahai;.  Hur  Mohun  Roy  ...  98 

Raj  Dinkur  Doyal  v.  Sheo  Golam  Singh  ...  172 

Raj  Narain  v,  Uowshun  Mull                   ...  124 
Rajah    Sri    Chaitanya    Chandra     Haris 

Chandanar  Jag.idcvu  Bahadoor  v.  The 

Collector  of  Ganjam                                 ...  187 
Rajcndcr  Kishore  Singh  v.  Sahcb  Psrhlad 

Scin                                                             ...  165 
Rajputtra  Sanji   Lall  Ram  Narain  Singh 

Ueo  Bahadoor  v.  Nudea  Pundah         ...  475 

Rakhal  Doss  Singh  2;.  Heera  Motee  Dossec.  282 

Ram  Byrun  Singh  v,  Jankee  Sahoo        ...  473 
Ram  Chunder  Roy  Chowdhry  i;.Bholanath 

Lushkur                                                     ...  200 
Ram  Chunder  Shaha  v.  The  Collector  of 

Mymensingh  and  Pubna                       ...  48 

Ramgut  Panday  v.  Radha  Pershad  Singh.  195 
Ram    Guttee   Mundul  v,  Thakoor  Doss 

Mundul                                                     ..  418 

RamJoyGooptov.Sreemutty  Jugodessuree  399 
Ram   Kant  Chowdhry  v,   Kalee  Mohun 

Mookerjee                                              ...  84 
Ram    Kanth    Roy    Chowdhry   v,    Kalee 

Mohun  Mookerjee                                 ...  310 

Ram  Kishen  v,  Doolee  Chand                ...  547 

Ram  Nirajun  Bhut  v.  Ram  Nath  Singh  ...  447 
Ram  Runginee  Dossee  v. Gooroo  Doss  Roy^  212 

Ram  Sebuk  D^y  v.  Chundce  Churn  Dey  510 


TABLE  OF  CASES  (CIVIL  RULINGS), 


Xllll 


Page. 

Ram  Soondur  Singh  V.  SurbanecDossec...  121 

Ram  Suhai  Singh  v.  Chiitter  Koocr       ...  452 

Ram  Yad  Singh  v.  Nirunjun  Kooer       ...  420 

Rashbchary  Ghose  v.  Ram  Coomar  Ghose  487 

Reazooddcen  Mahomed  v.  R.  McAlpine...  540 
Reedoynath    Dooripa  v,   Puddo  Lochun 

Chuckerbutty                                          ...  205 

Rewal  Mahton  v.  Penum  Mundar  ...  9 
Rohinee    Nundun    Mitter    v,    Bhugwan 

Chunder  Roy  ...  154 
Roop  Lall  Doss  v.  The  Chairman  of  the 

Municipal  Committee  of  Dacca          ...  276 

Roopun  Roy  v,  Purdeep  Singh               ...  10 

Rughoo  Nundun  Ram  v.  Somessur  Panday  235 

Rughoobar  Dyal  Singh  v.  Bhekaree Singh  472 
Rughoobur  Dyal  Singh  v.  Ram  Narain 

Kolya  ...  312 
Rughoonath  Pershad  v»  Surjoo  Pershad 

Singh  ...  162 
Ruheemuddy  Akun  v,  Poorno  Chunder 

Chowdhry  ...  336 
Russick   Chunder  Mohunt  v.    Ram  Lall 

Shaha  ...  301 
Ruttoo  Singh  v,  L.  G.  Crowdy  (foot-note 

case)                                                       ...  477 

Ruttun  Kooer  v.  Syud  Tussuduck  Hosscin  103 
Ruttun  Monee  Dutt  v,  Brojo  Mohun  Dutt  1 1 ,  333 

s. 

Saem  Sirdar  V.  Kamaluddy  Sirdar  ...  424 
Saheb  Roy  v,  Gujadhur  Pershad  Narain 

Singh                                                         ...  221 

Sahebjan  Bibee  v.  Syud  Sufdur  Ali  288 

Shahjan  Bibee  v.  Shib  Chunder  Shaha  ...  314 
Shah     I.utafut     Hosscin     v,     Mahomed 

Monecm  2i'nj 

Shaikh  Ameen  Buksh  v.  Bhyro  Mundul...  493 

Shaikh  Ameer  Buksh  v.  Yusoof  Ali  ...  489 
Shaikh  Mahomed  Ansur  r.  Shaikh  Scfa- 

toollah  ...  340 
Shaikh  Mahomed  Chaman  v.  Ram  Persad 

Bhukhut  {foot-note  case)                       ...  52 

Shaikh  Omcd  Ali  v,  Nidhec  Ram           ...  307 

Shaikh  Shamdanee  v.  Bhojoo  Ram  ...  44 
Sham  Chand  Mitter  v,  Juggut  Chunder 

Sircar  5o»  54 1 

Sham  Lall  Sahoo  v,  BibeQ  Afsuroonnissa  184 

Shoo  Prokash  Misser  v.  Hurdai  Narain.  550 
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Abkareb. 


A. 


See  Act  XXI.  of  1856. 


Accused. 

See  Prisoner  (1)  (2) 
See  Procedure  (6) 

AcauiTXAL. 

See  Compensation, 
See  Discharge. 
See  Kidnapping  (2) 

Act  VIII.  OF  1851. 
See  Tolls, 

Act  XXI.  op  1856. 

To  warrant  a  conviction  under 
1  the    accused    must 


s.  4, 
have 


manufactured  some  country  spirit 
made  by  the  native  process  of 
distillation,  as  described  in  s.  90 
of  the  Act,  or  they  must  have  sold 
spirituous  or  fermented  liquors  or 
intoxicating  drugs 
See  Opium. 


8 


Act  XLV. 
Section 

Section 
Section 
Section 
5^tion 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 


OF  i860. 

83.  See  Incapacity  to  commit 

Offence. 

100.  See  Right  of  Private  Defence. 

1 03.  See  Ri^ht  of  Private  Defence. 

193.  See  Civil  Court. 

228.  See  Judicial  Proceedings. 

415.  See  Cheating. 

420.  See  Cheating. 

422.  See  Compromise, 

447.  See  Rioting, 

453-  See  Rioting. 

465.  See  Civil  Court, 

471.  See  Civil  Court. 

498.  See  Married  Woman, 


Act  VII.  OF  1864. 

See  Contraband  Salt  (1)  (2)  (3) 

ActX.  of  1871. 

See  Opium* 


Act  I.  OF  1872. 
Section    33. 
Section    80. 
Section  118. 
Section  318. 

Act  X.  OF  1872. 
Section  34. 
Section    64. 

Section    69. 

Section  90. 
Section  125. 
Section  146. 
Section  148. 
Section  186. 

Section  188. 

Section  203. 

Section  208. 

Section  209. 

Section  211. 

Section  220. 

Section  222. 

Section  255. 

Section  261. 

Section  267. 

Section  280. 

Section  283. 

Section  286. 

Section  296. 

Section  297. 

Section  315. 

Section  327. 
Section  396. 

Section  397. 

Section  435. 

Section  436. 

Section  439. 
Section  468. 
Section  469. 
Section  471. 
Section  473. 

Section  491. 

Section  492* 


Page. 

• 

See  Procedure  (8) 
See  Prisoner  (i) 
See  Evidence  (i) 
See  Evidence  (2) 

See  Procedure  (12) 

See  Preliminary  Investiga- 

tion  (1) 
See  Preliminary  Investiga* 

tion  (1) 
See  Charge  (2) 
See  Recognisances  (i) 
See  Procedure  (19) 
See  Procedure  (10) 
See  Dumb  and  Deaf  Person 

0)  (2) 
See  Kidnapping  (2) 
See  Procedure  {10) 
See  Procedure  (11) 
See  Compensation. 
See  Compensation. 
See  Compensation, 
See  Discharge. 
See  Jurisdiction  (7) 
See  Procedure  (5) 
See  Procedure  (7) 
See  Procedure  (7) 
See  Appeal. 
See  High  Court  {i) 
See  Procedure  (3)  (j8) 
See  Appeal, 
See  Procedure  (13) 
See  High  Court  (5) 
See  Discharge, 
See  Procedure  (6) 
See  Recognisances  (i) 
See  Recognisances  (i) 
See  Judicial  Proceedings  (2) 

(3)  • 

See  Judicial  Proceedinjrsiii 

(3)  ' 

See  Charge  (i) 

See  Hifrh  Court  (2) 
See  High  Court  (3) 
See  Jurisdiction  (3)  (4) 
See  False  Evidence, 
See  Jurisdiction  (3) 
See  Procedure  (8)  (16)  (17) 
See  Security  (3X4)  " 

See  Procedure  (14) 

.fir 
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Act  X.  OF  iS'j2^CConttnuedj, 

Section  493.    See  Recognizances  (2) 
Section  505.     See  Security  (i) 
Section  516.     See  Security  (2) 
Section  518.    See  Public  Health  (i) 
Section  521.    See  Nuisance  (1)  (2)  (3) 
Section  523.    See  Jury, 
Section  526.    See  Jury, 
Section  530.    See  Procedure  (18) 
Section  532.     See  Jurisdiction  (2) 
Section  536.     See  Maintenance  (i)(2) 
Chapter  XVIII.  See  Procedure  (4)  (5)  (12) 

See  Tolls  (i) 
ChatJterXXXII.S'tfe  Judicial  Proceedings 

.      (2)  (3)  . 
See  Jurisdiction  (5)  (6) 

Act  X.  OF  1873.  ,  ^  ,  ^ 

Section  13.    See  Evidence  (i)  (2) 

Alternative  Charge. 

See  Married  Woman, 
See  Perjury, 

Alternative  Finding. 

See  Married  Woman, 


Amends. 


See  Compensation, 


Appeal* 

Under  ss.  267  and  286,  Illustration  {d), 

Act  X.  of  1872,  there  is  no 

to  the  High  Court  from  an  order 
passed  by  a  Magistrate  of  the 
District  requiring  a  person  to  give 
security  for  good  behaviour 
See  Procedure  {is) 


Assessors 


See  Procedure  (7) 


B. 


Bad  Livelihood. 

5"^^  Appeal, 

Breach  of  the  Peace, 

See  Procedure  (i)  (8)  (14)  (18) 
See  Recognisances  (i)  (2) 
See  Security  (i)  (2)  (3)  (4) 


C. 


Cawtonments. 

5"^  Public  Health, 

Charge.  _  .  . 
(0  Under  s.  439»  Code  of  Criminal 
Procedure,  a  charge  of  having 
committed  the  offence  after  a  pre- 
vious conviction  therefor  should 
contain  an  allegation  (hat  the 
offence  has  been  committed  after 
a  previous  conviction.  A  state- 
ment in  a that,  at  the  time 


68 


C  H  arg  e  '^(Con  t  in  uedj . 

when  the  prisoner  committed  the 
offence  (no  offence  being  mention- 
ed specifically  in  the  count),  he 
had  been  previously  convicted  of 
offences  punishable  under  Chapter 
XVII.  of  the  Indian  Penal  Code, 
is  not  a  sufficient  compliance  with 
the  provisions  of  s.  439 
(2)  In  a  case  in  which  the  accused  are 
charged  wi!h  having  omitted  to 
give  information  which  they  were 
legally  bound  to  give  under  s.  90 
of  the  Code  of  Criminal  Procedure, 

it  should  appear  in  the what 

the  offence  is  as  to  the  commission 
of  which  the  accused  wilfully  omit- 
ted to  give  information  ;  that  the 
specified  offence  was  in  fact  com- 
mitted by  some  one  ;  and  that  the 
accused  knew  of  its  having  been 
committed 

See  Compensation  (i) 


Charter  Act. 

See  High  Court  (4) 

Cheating. 

A  person  who  purchased  rice  from  a 
famine-relief  officer  at  a  certain 
rate  (16  seers  to  the  rupee),  on 
condition  that  he  should  sell  it  at 
a  seer  the  rupee  less,  was  con- 
victed of under  s.  420  of  the 

Penal  Code,  because  he  did  not 
sell  it  at  the  rate  agreed  on,  but 
at  12  seers  to  the  rupee  : 
Held  that,  as  within  the  mean- 
ing of  ss.  23  and  24  of  the  Penal 
Code,  there  had  been  no  wrongful 
gain  or  wrongful  loss  to  any  one. 
no  offence  had  been  committed 
under  s.  415  of  the  Penal  Code... 


Page. 


Child. 


See  Evidence  (i)  (2) 


Civil  Court. 


— has  no  power  to  order  the  com- 
mitment of  persons  for  offences 
under  ss.  47 1 ,  465,  and  1 93  of  the 
Penal  Code  without  holding  the 
preliminary  inquiry  required  by 
s.  474  of  the  Criminal  Procedure 
Code 


CoMMltMENT. 

See  Civil  Court, 

See  Procedure  (13)  (19) 

Common  Object. 

See  Rioting.  . 
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42 


82 
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Compensation. 

Where  a  formal  char^^  has  been  drawn 
up  and  the  accused  tried  and 
acquitted,  the  acquittal  should  be 
one  under  s.  22o,Code  of  Criminal 
Procedure,  and  not  under  8.  211 ; 

aad  therefore  no  can   be 

awarded  to  the   accused  under 

s.  209  in  such  a  case  ...       12 

C0MPLAINAVT. 

A  conviction  on  the  evidence  of  a— 

is  lawful  ...      32 

Ses  Procedure  (lo)  (11). 

COMPOUKDING. 

See  Kidnapping  <i). 

Compromise. 

Where  A  entered  into  an  agreement 
with  B  not  to  *—  a  case  with  C, 
beca4ise  he  had  assigned  the  bene- 
fit of  the  suit  to  B  as  a  security 
for  the  due  payment  of  some 
monthly  instalment  of  money,  and 
A  notwithstanding  did  afterwards 
'  the  suit  with  C,  it  was  held 

that  A  could  not  be  convicted 
under  s.  422  of  the  Penal  Code, 
unless  the  ■  with  C  was  made 
dishonestly  or  fraudulently  to- 
wards B  .t.       46 

Contempt  of  Court. 

See  Judicial  Proceedings  (i)  (2)  (3). 

Contraband  Salt. 

(i)  In  a  case  of  conviction  under  AcSl 
VII.  of  1864  of  having  in  posses- 
sion   ,  the  penalty  cannot  be 

inflicted  on  the  owner  of  the  sah, 
and  also  on  the  servant  crgomash- 
ta  of  the  owner  who  has  the  salt 
in  his  possession,  as  the  possession 
of  the  latter  is  the  possession  of 
the  former  ...        9 

(2)  Where  a  person  who  had  taken  a 

quantity  of  salt  under  a  rowannah  * 
for  transit  from  Calcutta  to  his 
golah,  part  of  the  journey  to  be 
performed  by  water  and  part  by 
land,  conveyed  a  portion  of  it  to 
his  golah  where  the  rowannah 
was,  and  was  conveying  the  rest  in 
two  separate  batches  oy  land,  it 
was  held  that  he  could  not  be  con- 
victed under  A61 VI  I.  of  1864,  s.  lis      71 

(3)  In  a  case  of  a  conviction   under 
s.     16,  Aa    VII.  of   1864,    for 

having  in  possession  ,    the 

Sessions  Judge  recommended  that 
it  should  be  set  aside  on  the 
ground  that  the  salt  had  already 
reached  Ms  destination  and  was 
not  en  route  ;  s.  18  consequently 
not  applying.  The  High  Court  set 
aside  the  conviction  accordingly       83 
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Convictidn. 


See  Charge  (i). 
See  Complainant. 


.» 


Country  Spirits. 

See  Act  XXL  of  18 $6. 
Court. 

Sfe  Judicial  Proceedings  {i)  {2\  (3). 

Creditor. 

See  Compromise. 

Criminal  Breach  or  Trust.  • 

See  Preliminary  Investigation. 

Criminal  Offence. 

Se€  Incapacity  to  C9mmit  Offence* 

Criminal  Trespass, 

See  Procedure  {14)  {18). 

Cross-examination. 

See  Prisoner  (1)  (2). 
See  Procedure  (3). 

Culpable  Homicide. 

See  High  Court  (i). 

D. 
Debt. 

See  Compromise, 

Deposition, 

See  Prisoner  (i). 

Discharge. 

Under  3.315,  Act  X.  of  1 87 2,  an  order 

of cannot  be  passed  unless 

the  evidence  of  all  the  witnesses 
for  the  prosecution  has  been 
taken  ;  and  under  s.  220  of  the 
same  A<^1,  no  judgment  of  ac- 
quittal can  be  recorded  unless  a 
cnarge  has  ly^en  drawn  up  ...  25 
See  Procedure  (13). 

Dishonestly. 

See  Compromise, 

Dumb  and  Deaf  Person. 

(i)  The  High  Court,  under  the circum* 
stances  of  this  case,  which  came* 
before  it  under  the  last  clause  of 
s.  186  of  the  Code  of  Criminal 
Procedure,  set  aside  the  convic- 
tion of  the  prisoner,  who  was  deaf 
and  dumb,  and  directed  that  he 
be  admonished  and  discharged         35 

(2)  The  High  Court  may,  under  s.  186, 
Code  of  Criminal  Procedure,  in 
the  trial  of  a  person  who  is  deaf  . 
and  dumb,  and  whocaiinot under- 
stand the  proceedings  against  him 


stvitt 


ikbtx  (ciiiiiNAL  rulings). 


Dumb  and  Dbap  Pbrson — (ConiinuedJ. 

or  plead  to  the  charge,  treat  the 
proceedings  ai  amounting  to  a 
sufficient  trial  and  pass  sentence 
upon  the  prisoner  according  to 
the  facts  which  seem  to  be  estab- 
lished in  the  course,  and  as  the 
result,  of  those  proceedings       ...      35 

(3)  I"  this  ^^^^  the  Court  had  no 
doubt    that    the    prisoner    was 

f^  uilty,  but  before  passing  final  or- 

ers  It  gave  the  prisoner  a  further 
opportunity  of  being  heard,  and 
accordingly  directed  the  Magis- 
trate to  give  him  notice  ...      35 

(4)  Under  the  circumstances  of  this 
case,  in  which  a  prisoner,  who 
was  deaf  and  dumb,  had  a  further 
opportunity  given  him  of  being 
heard  in  defence,  the  High  Court, 
under  s.  1 86  of  the  Code  of  Cri- 
minal Procedure,  confirmed  the 
conviction  of  the  Magistrate     ...      72 

E. 

Enticing  Away. 

See  Married  Woman, 

European  British  Subjects. 
See  Jurisdiction  (5). 

EviDBNCB. 

(1)  The  Court  in  this  case  declined  to 

act  on  the  ot  a  child  nine 

years  old,  who  had  been  examined 
without  oath,  although  she  was  a 
competent  witness  under  s.  118 
of  the  Evidence  Act,  I.  of  1872, 
inclining  to  the  opinion  that  s.  13 
of  the  Oaths  Act,  by  which  the 
—  of  a  witness  may  be  received 
in  — —  although  no  oath  was  ad- 
ministered, did  not  render  the 
deposition  of  a  child  of  nine 
years,  whose  deposition  bad  been 
taken  advisedly,  and  not  by  omis- 
sion, without  oath  or  solemn 
affirmation,  admissible  as  — —  ...         i 

(2)  The of  a  child  of  immature 

age  (who  the  Sessions  Judge  con- 
sidered understood  the  questions 
which  were  put  to  her,  and  who 
was  therefore  a  competent  wit- 

^^     ness  under  s.  118  of  the  Evidence 
Act),    taken    by    the    Sessions 

iudge  on  a  simple    affirmation 
ecause  she  was  not  aware  of  the 
responsibility  of  an  oath,  was  held 

to  be  admissible  as  ■  under 

s.  13  of  the  Oaths  Act,  X.  of  1873      14 

See  Complainant » 

See  Procedure  (2)  (8)  (16)  (17). 

EXTORTIONATELY. 

S99  Tolls  (3)1 
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EXTRA-JUDICIAL  KNOWLEDGE. 

See  Procedure {i"]). 


F. 


False  Eviden^ce. 


A  Joint- Magistrate,  having  directed  a 
recusant  witness  in  a  trial  before 
him  to  be  put  on  his  trial  for 

giving ,  subsequently,  on  the 

9th  May,  on  hearing  the  state- 
ment of  the  witness  confessing 
that  what  he  had  stated  was  false, 
and  that  he  had  wilfully  withheld 
what  he  knew,  recorded  a  pro- 
ceeding stating  that  the  case 
would  not  be  proceeded  with,  and 
directing  the  discharge  of  the  ac- 
cused witness:  Held  that  as 
the  Joint- Magistrate  could  not 
himself  try  the  case  by  virtue  of 
s.  473  of  the  Code  of  Criminal 
Procedure,  his  proceeding  of  the 
9th  May  was  either  a  part  of  an 
inquiry  into  a  case  triable  by  a 
Court  of  Session  or  of  some  pro- 
ceeding before  a  Magistrate  other 
than  such  inquiry  in  respect  of  an 
offence  which  the  inquiring  Ma- 
gistrate was  not  competent  to  try, 
'  and  that,  in  either  case,  the  Joint- 
Magistrate  had  no  authority  to 
discharge  the  accused 

See  Civil  Com  t  {i). 
See  High  Court  (2). 
See  jurisdiction  (3)  (4). 
See  Perjury  (i). 


Finding. 


See  Married  Woman, 


Forgery. 

See  Civil  Court. 

Former  Trial. 

See  Procedure  (2). 

Fraudllkntly. 

See  Compromise. 

G. 


Good  Behaviour. 

See  Appeal, 

H. 

High  Court. 

(i)  The in  exercise  of  the  powers 

conferred  on  it  by  s.  280  of  the 
Code  of  Criminal  Procedure,  al- 
tered the  conviction  in  this  case  by 
the  Sessions  Judge  from  grievous 
hurt  into  one  for  rhurder,  and 
enhanced  the  punishment  accord- 
ingly 
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(2)  In  a  casein  ivi'iich  the was 

asked,  under  s.  468,  Code  of  Cri- 
minal Procedure,  to  sanction  a 
prosecution,  for  giving  false  evi- 
dence, of  a  plaintitTin  a  suit  before 

'  a  Small  Cause  Court,  which  Court 
had  refused  such  leave  to  defend- 
ant, it  was  held  that  the would 

not  be  justified  in  exercising  the 
discretion  vested  in  them  by  s.  468, 
unless  it  appeared  very  clearly 
that  there  were  strong  grounas 
for  granting  the  sanction  . .  .*      1 1 

(3)  The declined  in  this  case  to 

say  under  s.  463  of  the  Code  of 
Criminal  Procedure,  that  a  con- 
viction was  bad  because  the  Judge 
who  tried  the  case  and  the  Judge 
who  sanctioned  the  criminal  pro- 
ceedings was  the  same  person  ...       16 

(4)  Case  in  which  the — —  in  exercise 
of  the  jurisdiction  given  to  it  by 
s.  15  of  the  Charter  Act,  issued  a 
rule  at  the  instance  of  the  party 
aggrieved,  calling  upon  the  oppo- 
site party  to  show  cause  why  an 
order  made  by  a  Magistrate  which 
was  complained  of  should  not  be 
set  aside  for  want  of  jurisdiction, 
although  the  matter  had  already 
been  brought  to  the  notice  of  the 
Court  on  a  reference  made  by  the 
Sessions  Judge.  Two  previous 
cases  on  the  point  discussed     ...       24 

(5)  The  fact  that  an  order  of  the 
Magistrate  is  not  a  judicial  pro- 
ceeding, anc^  therefore  not  one 

which,  the can  revise  under 

s.  297  of  the  Code  of  Criminal 
Procedure,  does  not  have  the 
e€fect  of  removing  the  Magistrate 
from  the  general  superintendence 
of  that  Court  under  5.  1 5  of  its 
Charter  Act  ...      78 

See  Preliminary  Investigation » 
See  Public  Health  (i). 

High  Courts  Act. 

See  ^Jurisdiction  (5)  (6). 

I. 

Illicit  Manufacture. 

See  Act  XXI.  of  1856. 

Immature  Intellect. 

See  Incapacity  to  commit  Offence* 

Incapacity  to  commit  Offence. 

(i)  An  objection  that  the  accused  is 

of  such  an  age  as  not  to  have 

attained  sufRcient    maturity  of 

understanding  to  judge  of  the 

,  nature  and  conse<juences  of  his 
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Incapacity  to  commit  Offence — (ContdJ. 

conduct,  is  not  one  of  a  prelimin- 
ary character,  but  rather  a  matter 
of  defence  to  be  considered  with 
the  other  issues  arising  in  the  case 

(2)  Where    the    accused    was    over 

se\'en  years  of  age  and  under 
twelve,  the  incapacity  to  commit 
an  offence  only  arises  where  the 
child  has  not  attained  sufficient 
maturity,  &c. :  such  non-attain- 
ment would  have  apparently  to 
be  specially  pleaded  and  proved 

(3)  The  *' consequences  of    his  ton- 

duct,"  mentioned  in  s.  83,  Penal 
Code,  are  not  the  penal  conse- 
quences to  the  offender,  but  the 
natural  consequences  which  flow 
from  a  voluntary  act 

Indian  Councils  Act,  1861. 

See  Jurisdiction  (5)  (6), 
Information. 

See  Charge  (2). 

Irregularity. 

See  Evidence  (l)  (2). 
See  Procedure  (3)  (18). 


J- 

Judicial  Proceedings. 

(1)  A  Sub-Registrar  is  a  public  Offi- 

cer ;  his  proceedings  are — ^within 
the  meaning  of  s.  228  of  the 
Penal  Code ;  and  his  Court  is  a 
Court  within  the  meaning  of  that 
word  in  the  Evidence  Act 

(2)  In  cases  under  s.  228  of  the  Penal 

Code,  the  Court  in  which  the 
offence  is  committed  is  to  try  the 
offence,  but  the  procedure  is  to  be 
restricted  by  the  provisions  of 
Chapter  XXXI 1.  of  the    Code 

(3)  Where,  in  a  case  under  the  s.  228, 

the  Sub-Registrar  before  whom 
the  offence  was  committed,  did 
not  proceed  under  s.  435  or 
s.  436,  it  was  held  that  a  Magistrate 
had  no  jurisdiction 

Jurisdiction. 

(i)  Where  the  law  empowers  Magis- 
trates of  a  particular  grade  to  do 
a  particular  act  or  make  a  cer« 
tain  order,  it  should  always  ap- 
pear upon  the  proceedings  that 
the  Magistrate  makine  the  order 
or  doini;  the  act  is  a  Magistrate 
who  had to  do  it 

(2)  In  order  to  found  the  —  of  a 
Magistrate  to  take  action  under 
s.  532  of  the  Code  of  Criminal 
Procedure,  it  is  necessary  that  a 
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dispute  exists  between  two  persons 
concerning  the  right  to  the  use  of 
any  land  or  water»  or  any  right  of 

way  ;  the is  intended  for  the 

purpose  of  preserving  the  public 
peace  ...      48 

(3>  A  witness  charged  with  having 
given  false  evidence  in  a  criminal 
proceed]  n^  before  a  Magistrate  of 
the  first  class  was  tried  and  con- 
victed of  that  charge  by  that 
Magistrate^  and  the  conviction 
was  oonfirmed  on  appeal  by  the 
Sessions  Judge : 

Hrld  that  the— *of  the  Mag- 
istrate was  not  barred  by  the 
operation  of  s.  473,  Act  X.  ot  1872, 
the  giving  of  false  evidence  in  ihe 
presence  of  a  Court  not  being  an 
offence  committed  in  contempt  of 
the  authority  of  the  Court  withm 
the  meaning  of  that  section       ...      49 

(4)  The  Magistrate's  — —  in  such  a 

case  was,  however,  held  bfirred  by 
s.  471  of  the  Code,  the  Magistrate 
being  bound,  under  that  section, 
either  to  commit  or  send  the  case 
for  enquiry  to  another  Magistrate      49 

(5)  The  provisions  in  the  new  Criminal 

Procedure  Code  (Act  X.  of  1872) 
giving  ——to  Magistrates  over 
curopean  British  subjects  do  not 
come  within  the  words  in  the  24  & 
25  Vict.,  c.  47,  s.  22,  "  affecting 
the  provisions  of  any  Act,"  which 
itieati  provisions  of  the  Act  itself, 
and  not  of  Letteis  Patent  issued 
under  tlie  Act  ...      54 

(63^  The  — *—  given  by  the  Letters 
Patfnf,  issued  ander  the  24  & 
25  Vict.,  e.  104,  to  the  High 
Cowtf  beyond  the  local  limits  of 
its  ordinary  original  civil  ■'■  »,  is 
subject  to  the  legislative  powers 
of  the  Governor  Generai  in 
Council  ...      54 

(7)  In  £t  case  in  which  the  accused 
was  efiargeol  witH  theft  <d  a  box 
containing  Rs.  50  in  cash  and  of 
the  box  worth  8  annas  6  pic,  the 
Magistrate  considered  the  box  to 
•  'be  of  no  value  and  strucic  out  ihe 
8  annas  6  pie»  and  thereupon 
tried  the  case  summarily  under 
s.  222  of  the  Code  of  Criminal  Pro- 
cedure : 

Held,  that  the  Magistrate  was 
not  at  Kberty,  upon  his  own  au- 
,  thority  and   without  taking  evi- 

dence, to  throw  the  box  entirely  out 
gI  eoasideration,  as  upon  that  de- 
pended his  '  '  »to  dispose  of  the 
case  suflfimarily.  Such  evidence 
should  have  been  taken  precisely 
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in  the  same  way  as  evidence  upon 
the  merits  of  the  case ;  and  as  it 
was  not  taken  the  Court  held  that 

the  Magistrate  had  no in  this 

case 

See  False  Evidence. 

See  High  Court  (4). 

See  Judicial  Proceedings  (3). 

See  Maintenance  <2>. 

5"^^  Regulation  XX.  of  tB2$. 


Jury. 


A  Magistrate  who,  on  the  application 
oT  the  party  'called  on,  refers  a 
matter  as  to  whether  a  pathway  is 
a  thoroughfare  or   not   for  the 

consideration  of  a under  s.523 

of  the  Code  of  Criminal  Proce- 
dure, is  bound  to  make  an  order 
upon  the  report  of  the—,  and 
in  accordance  with  their  decision, 
as  required  by  s.  526  of  the  Code 
See  Nuisance  (3). 


K. 


Kidnapping. 


(i)  The  offence  of can  be  lawfully 

compounded 

(2)  Where  a  charge  of  —  was 
withdrawn  by  the  a>mptainant, 
it  was  hekl  that  under  s.  188  of 
Ihe  Code  of  Criminal  Procedure 
ft  had  the  effect  of  an  acquitul  . . 


M. 


Magistrate. 


See  Nuisance  (tj  (2). 

See  Procedure  [x^. 

See  Regulation  XX.  of  1^2$. 

Maintenance. 

(I)  In  a  casein  which  a  Magistrate 
made  an  order  under  s.  536,  Code 
of  Criminal  Procedure,  directmg 
the  husband  to  pay  a  monthly  sum 

for  the of  hi*  wife,  the  Higk 

Court  set  aside  the  order  on  the 
ground  that  it  appeared  that  the 
husband  had  not  been  called  upon 
to  maintain  the  wife,  who  had  up 
to  that  time  lived  with  her  father, 
and  that  the  father  had  refused  to 
let  the  wife  live  with  her  husband 
without  receiving  money  from 
him  ••• 

(2>  An  order  under  the  s.  536  cannot 
be  made  by  a  Magistrate  of  the 
second  class 
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Married  WoMA^f. 

A  finding  exactly  in  the  words  of  s.  498 
of  the  Penal  Code,  that  the  pri- 
soner took  or  enticed  away  a— — 
from  her  husband  or  some  person 
having  the  care  of  heron  his  behalf, 
with  intent  that  she  may  have 
illicit  intercourse  with  any  person, 
or  concealed  or  detained  such 
woman  with  a  like  intent,  though 
not  actually  illegal  when  it 
is  doubtful  which  of  the  several 
offences  has  been  committed,  is  a 
finding  which  oueht  not  to  be 
resorted  to  if  it  can  be  avoided  and 
it  can  be  determined  under  which 
part  of  the  section  the  prisoner  is 
guifry 

Mbmoravdi/m  or  Evidence, 
See  Prisoner  (i). 

MlLiTART  ACTTHORITIBS. 

See  Regulation  XX,  of  182$, 

Muiu>ieR. 

See  High  Court  (i). 
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Nuisance. 


(i>  A  MagBtrate's  powers,  under 
•«.  521,  Code  of  Criminal  Proce- 
dtfre,  areconfifted  to  the  instances 
spccrfically  mentioned  in  that  sec- 
tion, which  does  not  confer  general 
powders  upon  a  Magistrate  to  pass 
any  order  he  may  consider  neces- 
sary for  the  protection  of  the 
public  health 

(2)  It  is  only  from  a  thoroughfare  or 
public  place  that  under  that  sec- 
tion a  Magistrate  is  at  liberty  to 
direct  A to  be  removed 

(3}  I  n  a  case  in  which  a  party,  on  whom 
an  order  had  been  made  for  abate- 

mentof  a applied  unders.523, 

Code  of  Criminal  Procedure,  for 
the  appointment  of  a  Jury,  the 
Magistrate  appointed  the  com- 
plainant atid  two  of  his  witnesses 
10  be  (the  former  the  foreman, 
and  the  latter  two  of  the  members 
of  J  the  Jury : 

Held  that  the  Jury  so  consti- 
tuted by  the  Magistrate  was  not 
a  proper  tribur^al  under  s.  523, 
Code  of  Criminal  Procedure,  an(l 
the  proceedings,  &c.,  were  accord- 
ingly set  aside,  and  the  Magis- 
trate directed  to  appoint  a  fresh 
Jury 

Se$  jurisdiction  (2)- 
See  Public  Health. 
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Oath. 


See  Evidence  (1)  (2). 

Obstruction. 

See  jurisdiction  (2). 
See  Nuisance, 

Omission  to  give  Information. 
See  Charge  (2). 

Opium. 

Act  XXI. of  1856  (the  Opium  Act>  has 
not  been  repealed  so  far  as  it  re- 
lates to  the  Lower  Provinces  of 
Bengal  by  Act  X.  of  1871 


• « » 


»9 


P. 
Perjury. 

To  support  a  finding  upon  an  alterna- 
tive charee  of there  must  be 

legal  evidence  of  the  truth  of  each 
branch  of  the  charge 
See  Civil  Court  (1). 

Preliminary  Investigation. 

The  High  Court,  under  ss.  64  and  69 
of  the  Code  of  Criminal  Procedure, 

directed  the in  this  case,  in 

which  the  accused  was  charged 
with  crinrinal  breach  of  trust,  to 
be  held  in  Calcutta,  the  place 
where  the  offence  charged  was  (if 
not  wholly,  at  all  events  partly) 
committed 

See  Civil  Court, 
Previous  Conviction. 


19 


See  Charge  (i). 


Prison  ern 


47 


(I)  The  deposition  of  the given  in 

Hindoostanee,  but  taken  in  Eng- 
lish by  the  Magistrate,  and  the 
memorandum  at  the  foot  of  the 
deposition  that  it  was  read  to  the 
witness,  and  was  by  him  acknow- 
ledged to  be  correct,  though  held 
not  to  be  quite  satisfactory  (as  the 
person  who  took  down  in  English 
what  the had  said  in  Hindoo- 
stanee was  not  examined  as  a  wit- 
ness, and  the had  no  oppor- 
tunity of  cross-examining  him), 
was  admitted  as  a  proper  deposi- 
tion within  the  provisions  of  the 
Code  of  Criminal  Procedure,. and 
the  memorandum  N»as  taken  un- 
der s.  80  of  the  Evidence  A(^^  (I.  of 
1872)  as  evidenceofthefacts  stated 
in  it,  and  as  affording  some  evi- 
dence that  the  translation  was 


porrect 
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(2)  As  a  rule,  the  proper  and  con- 
venient time  for  the  purpose  of 
cross-examination  of  the  witnesses 
for  the  prosecution  is  at  the  com- 
mencement of  iheaccused  person 's 
defence  ;  but  it  is  in  the  discretion 
of  the  Criminal  Court  to  allow  the 
accused  to  recall  and  cross- 
examine  the  witnesses  for  the  pro- 
secution at  any  period  of  the 
defence  when  the  Court  may  think 
such  a  step  right  and  proper  ...  44 
See  Procedure  (3). 

Procedure. 

( 1 )  I n  a  case  in  which  the  accused  were 
charged  with  unlawful  assembly 
and  trespass,  the  Magistrate 
acquitted  the  accused,  but  even- 
tually ordered  the  parties  to  exe- 
cute bonds  and  furnish  security, 
refusing  to  take  further  evidence 
and  relying  on  the  evidence  which 
had  been  given  before  him  in  the 
original  case  in  the  presence  of  the 
accused : 

H  ELD  that  the  proceedings  were 
irregular  :  the  order  was  accord- 
ingly set  aside  ...         9 

(2)  Case    of    Dwarkanath     Dutt    (7 

W.  R.  15),  which  ruled  that  a 
Court  before  which  a  second  trial 
is  held  has  nothing  to  do  with  the 
evidence  given  in  the  former  trial 
except  for  the  purpose  of  ascer- 
taining whether  the  offence  in  the 
two  trials  is  the  same,  followed...       14 

(3)  A  prisoner  originally  charged  with 

an  offence  under  one  section  (302) 
and  acquitted  of  that  charge,  was 
committed,  the  day  following  that 
on  which  she  was  acquitted,  for 
trial  under  another  section  (307) 
without  any  witnesses  being  exa- 
mined on  the  charge  under 
s.  307,  and  without  having  any 
opportunity  of  cross-examining 
the  witnesses  on  the  first  charge 
with  respect  to  the  second-charge  : 
Held,  that  the  irregularity  was 
not  one  which  was  covered  by 
s.  283,  Code  of  Criminal  Proce- 
dure, and  that  the  prisoner  had 
been  prejudiced  thereby  in  her  de- 
fence. The  trial  under  s.  307  was 
accordingly  quashed  and  a  new 
trial  ordered  ...       14 

(4)  In  summary  cases  under  Chapter 
XVUI.  of  the  Code  of  Criminal 
Procedure,  the  formalities  provid- 
ed by  that  chapter  should  be  most 
strictly  observed  ...       28 

(5)  The  powers  conferred  upon  Ma- 

gistrates under  the  18th  Chapter 
pf  the  Code  of  Criminal  Procedure 
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were  not  intended  to  give  them 
the  power  of  altering  a  charge 
brought  against  an  accused  person 
so  as  to  bring  his  case  within  the 
provisions  of  that  chapter  ;  but 
when  a  charge  of  a  serious  offence, 
one  which  the  Magistrate  is  not 
competent  to  enquire  into  sum- 
marily, is  preferred,  it  is  the  plain 
duty  of  the  Magistrate  to  apply 
the  procedure  prescribed  for  such 
cases,  and  either  to  convict  or 
acquit  or  commit  for  trial  the  per- 
son implicated.  The  procedure 
under  Chapter  XVIII.  is  to  be 
followed  when  a  charge  is  plainly 
and  directly  one  of  those  specified 
in  s.  222  ...        29 

(6)  Under  s.   327,  Code  of  Criminal 

Procedure,  the  witnesses  for  the 
prosecution  should  be  examined 
m  the  presence  of  the  accused, 
when  practicable,notwithstanding 
that  their  statements  have  been 
previously  recorded  in  his  absence       33 

(7)  The  intention  of  the  Legislature 

in  ss.  255  and  265  of  the  Code  of 
Criminal  Procedure,  in  a  case  in 
which  the  accused  was  tried  on 
two  charges,  was  that  the  assessors 
should  give  a  definite  opinion 
whether  the  prisoner  is  guilty  of 
either  of  the  offences  charged,  and, 
if  so,  of  which  of  the  charges  pre- 
ferred against  him,  and  the  Judge 
on  delivering  judgment  should 
give  it  with  advertence  to  the  opi- 
nion of  the  assessors  ...       33 

(8)  Section 33  of  the  Evidence  A<51  (!• 

of  1872)  does  not  justify  a  Magis- 
trate, when  proceeding  under 
s.  49!  of  the  Codeof  Criminal  Pro- 
cedure, in  using  evidence  taken 
in  a  previous  criminal  trial  in 
supersession  of  evidence  given  in 
the  presence  of  the  accused       ...       36 

(9)  A  prisoner  whose  trial  is  supple- 

mental to  that  of  others  is  entitled 
to  as  full  and  complete  an  mvesii- 
gation  of  all  the  fa(5ls  of  the  occur- 
rences upon  which  the  charge 
depends  as  if  no  previous  trial  of 
other  persons  (or  participation  in 
these  occurrences  had  ever  taken 
place  ...        38 

(10)  Under  s.  203,  Code  of  Criminal 
Procedure,  a  Magistrate  may  con- 
vict the  accused  person,  who  has 
been  summoned  before  him  on  the 
footing  of  a  complaint,  of  any 
ofYence  which  is  the  subje<5lof  the 
definition  in  s.  148,  if  he  thinks 
that  the  faifts  established  by  the 
complainantand  his  evidence  only 
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amount  to  an  offence  within  that 
section 

(ii)  Where  the  Magistrate  treats  the 
complaint  throughout  as  substan- 
tially a  summons  case,  and  follows 
the  procedure  which  is  applicable 
to  such  a  case,  he  is  at  liberty, 
under  s.  208,  Code  of  Criminal 
'  Procedure,  if  he  adjourns  the  case 
to  afuture  day,  to  dismiss  the  com- 
plaint if  the  complainant  does  not 
appear  on  the  day  on  which  the 
hearing  has  been  duly  postponed 

(12)  A  Magistrate  having  adopted  the 
summary  procedure  prescribed  by 
Chapter  XVIII..  Code  of  Crimi- 
nal Procedure,  in  the  case  of  an 
offence  which  he  had  no  power  to 
try  summarily,  the  High  Court 
set  aside  the  proceedings  as  void 
under  s.  34,  cl.  4,  of  that  Code... 

(13)  The  Sessions  Judge  under  s.  296, 
Criminal  Procedure  Code,  made 
an  order  upon  the  Deputy  Magis- 
trate for  the  commitment  of  the  ac- 
cused who  had  previously  been 
discharged  by  the  Deputy  Magis- 
trate, but  it  was  alleged  that  such 
order  of  the  Sessions  Judge  was 
made  without  calling  upon  the  peti- 
tioners to  show  cause  in  the  matter : 

Held  that,  although  there  is 
nothing  in  the  s.  296  with  regard  to 
summoningorgiving  notice  to  the 
accused  person,  no  person  should 
be  affected  in  his  personal  liberty 
without  having  opportunity  given 
him  to  answer  the  charge  foV  which 
he  is  arrested  and  put  into  prison. 
The  Court  accordingly  were  of 
opinion  that,  if  the  accused  had 
no  opportunity  given  them  of 
meeting  the  charge,  the  commit- 
ment was  not  a  good  commitment 

(14)  On  a  complaint  being  lodged  of 

criminal  trespass  and  assault,  the 
Magistrate  recorded  that,  after 
interrogating  the  witnesses,  he 
found  that  a  breach  of  the  peace 
was  likely  to  ensue,  and  proceed- 
ed to  examine  the  complainant 
and  two  of  his  witnesses  and  the 
accused,  and  thereupon  ordered 
that  the  parties  should  furnish 
recognizances  to  keep  the  peace  : 
Held  that  the  parties  had  not 
had  opportunity  afforded  them 
under  s.  492,  Code  of  Criminal 
Procedure,  to  show  cause  why 
they  should  not  be  bound 

(15)  Where    a    Magistrate   took    an 

active  part  in  the  prosecution  of 
the  prisoners,  and  recorded  the 
evidence  of-  the  material    wit- 
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nesses  preliminary  to  deciding 
whether  the  case  should  go  to  trial 
or  not,  and  by  whom  it  should  be 
tried,  it  was  held  that  he  was  not 
a  proper  Court  to  hear  the  appeal 
from  the  conviction  come  to  in  the 
case  ...       j^ 

(16)  It  is  only  evidence  of  specific 
conduct  ,on  the  part  of  the 
accused  from  which  the  reasonable 
and  immediate  inference  is  that 
they  are  likely  to  commit  a  breach 
of  the  peace,  vi'hich  will  justify  a 
Magistrate  in  adjudicating  under 
s.  491  of  the  Code  of  Criminal 
Procedure  ...       ^g 

(17)  Where  a  Magistrate,  instead  of 
proceeding  upon  evidence  judici- 
ally taken  before  him  sufficient  to 
show  that  the  accused  were  con- 
templating acts  which  could  a- 
mount  to  a  breach  of  the  peace, 
acted  upon  his  extra-judicial  know- 
ledge, the  High  Court  set  aside 
his  order  under  s.  491,  Code  of 
Criminal  Procedure,  requiring  the 
accused  to  furnish  recognizance       79 

(18)  When  a  person  summoned  to 
answer  toachargeof  criminal  tres- 
pass, appeared  and  filed  a  written 
statement,  and  the  Magistrate 
proceeded  accordingly,  without 
recording  a  proceeding  under 
section  530  of  the  Code  of  Crimi- 
nal Procedure,  it  was  held  that 
the  irregularity  was  covered  by 
section  283  of  the  Code,  the 
rule  therein  laid  down  being 
intended  to  extend  to  all  proceed- 
ings before  Magistrates  ...       81 

(19)  When  once  a  complaint  of  an 
offence  which  cannot  be  legally 
compounded  is  before  a  Magis- 
trate, he  is  bound  (unless proceed- 
ing.under  section  146)  to  make  a 
complete  inquiry  and  to  see  that 
the  accused,  if  guilty,  is  brought 

to  punishment  ..        g^ 

'  .St'6'  False  Evidence, 
See  High  Court  (4), 
See     Incapacity     to     commit 

Offence  U)  (2). 
See  Jurisdiction  (3)  (4)  (7), 
See  Jury, 

Prosecution. 

See  Procedure  (15). 

PtjBLic  Health. 

Where  a  Cantonment  Joint-Magistrate 
acting  on  the  advice  of  the  Station 
Staff  Surgeon,  ordered  a  person  to 
desiststoring  hides  in  the  station, 
and  directed  him  to  remove  the 


li 


IV 


iNDftX  (CUKltjNAL  WfJLlMOS). 


Page. 


Public  Health — (Continued), 

hides  to  a  place  distant  from  the 
town,  the  High  Court  held  that  the 
order  appeared  to  be  one  under 
s.  518,  Code  of  Criminal  Proce- 
dure, and  therefore  it  could  not 
interfere  with  it  under  the  law  ... 

Public  Officer. 

See  Judicial  Proceedings  (i)  (2). 

Public  Thoroughfare. 

See  Nuisance  (2). 

Punishment. 

See  High  Court, 

R. 

Recognizances. 

(i)  The  powers  contained  in  ss.  396 
and  397  of  the  Code  of  Criminal 

Procedure  extend  not  only  to 

taken  by  a  Magistrate  for  the 
appearance  of  an  accused  person 
by  a  surety  under  s.  125,  but  also 

to  such  when  taken  by  a 

Police-officer 

(2)  The    High    Court    reduced    the 

amount  of required  in  this 

case  as  it  was  very  much  in  excess 
of,  and  out  of  proportion  to,  the 
means  of  the  party  accused,  s,  493 
of  the  Code  of  Criminal  Procedure 
requiring  that  the  Magistrate 
should  look  to  the  means  of  the 
party  ordered  to  find  sureties  ... 
Sec  Procedure  (14) 

Regulation  XX.  of  1825. 

(i)  has  no  force   in    Hazaree- 

baugh 

(2)  Under     the     Military 

authorities  can  require  a 
Magistrate  to  hand  over  to  them 
any  prisoner  who  may  be  appre- 
hended and  brought  before  nim 
for  an  offence  committed  at  a 
place  more  than  120  miles  from 
the  presidency  town  ;  but  the  pro- 
ceedings before  a  Magistrate, 
when  taken  at  the  request  of,  and 
assented  to  by,  the  Military  au- 
thorities,  are  not  absolutely  void, 
and  a  commitment  so  made  is  not 
an  invalid  commitment 

Right  of  Private  Defence. 

Under  the  facts  of  this  case,  a  person 
was  held  to  have  rightly  exercised 

the as  contemplated  in  cl.  2, 

s.  100,  and  cl.  4,  s.  103,  Penal 
Code,  though  in  the  exercise  of 
such  right  he  killed  one  of  his 
aggressors  #•• 
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74 


74 


20 


20 


Rioting. 

It  is  necessary  before  persons  can  be 

convicted  of ,&c.,  under  s.  147 

or  149,  Penal  Code,  to  ascertain 
clearly  that  they  have  taken  such 
a  share  in  the  transaction  as  will 
bring  them  within  the  crinainal 
charge;  and  it  roust  appear  on  the 
evidence  that  they  had  a  common 
object,  which  common  object  they 
were  going  to  carry  out  by  unlaw- 
ful means  •••       17 

Rowannah. 

See  Contraband  Salt  (2)* 

Rule  Nisi. 

Set  High  Court  (4). 

S. 

Salt. 

See  Contraband  Salt  (i)  {2*. 

Sanction  to  Prosecute. 

See  High  Court  (2)  (3). 
Sanitation. 

See  Public  Health. 

Security. 

(!)  In  making  an  order  for— —to 
keep  the  peace  under  s.  505,  Code 
of  Criminal  Procedure,  a  Magis- 
trate has  no  right  to  impose  an 
arbitrary  condition  not  essential 
to  restrain  a  party  from  the  in- 
fringement of  the  law,  e.  g.,  a  con- 
dition requiring  the  accused  to 
furnish  two  sureties  being  persons 
of  respectability  and  substance 
not  related  to  him,  and  residing 
within  one  mile  of  his  house  37 

(2)  The  ground  on  which  a  Magis- 
trate has  power  to  refuse  to  ac- 
cept any  surety  under  s.  516  must 
be  a  valid  and  reasonable  ground        37 

(3)  When  parties  required,  on  the 
1st  July,  to  show  cause  on  the 
9th,  under  s.  491,  Code  of  Crimi- 
nal Procedure,  why  they  should 
not  furnish  —  for  breach  of  the 
peace,  were  served  on  the  5lh 
and  7th  klem,  it  was  held  that 
they  had  not  had  sufficient  time 
allowed   them   for  the  purpose, 

and  the  order  requiring was 

accordingly  set  aside  70 

(4)  A  Magistrate  is  bound  to  assist 
both    parties    in   a  case  tinder 
s.  491,  Code  of  Criminal  Proce- 
dure, in  bringing  in  their  witness- 
es by  issuing  summonses  to  attend     70 
See  Appeal  (i). 
See  Procedure  ( l )  ( 14) , 
See  Recognieances  (i)  (2). 
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Soldier. 


See  Regulation  XX,  of  182^, 
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Sub-Registrar. 

See  Judicial  Proceedings  (i)  (3) 

SuBSEauBNT  Trial. 

See  Procedure  (9) 

Summary  Cases. 

See  Jurisdiction  {^) 
See  Procedure  (4)  (5)  <l?) 
See  Tolls  (\) 

Summons  Case. 

See  Procedure  (lo)  (11) 


Theft. 


T. 


See  Jurisdiction  (7) 


Thoroughfare. 

See  Nuisance  (2) 
See  Jury, 

Tolls. 

(1)  The  power  of  levying ,  under 

At^t  VIII.  of  1851,  is  vested  in  the 
Lieutenant-Governor  of  Bengal, 

and  is  restricted  to  levying 

only  at  the  toil  bar ;  the  establish- 
ment of  a  toll  must  be  by  some 
distinct  resolution  of  the  Govern- 
ment notified  in  some  way  or 
other  by  the  Government 

(2)  The     word    '•  extortionately "     in 

s.  6,  Aa  VIII.  of  1851,  is  not 
used  in  the  same  sense  as  it  is 
used  in  the  Penal  Code,  but  as 
meaning  an  unlawful  demand  of 
toll  accompanied  by  pressure ; 
the  pressure  in  this  case  bein^  the 
exercise  of  the  powers  indicat- 
ed    in     s.    3    of     the     Act     by 
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seizing  the  complainants'  horses 
and  carts,  and  detaining  them 
until  the  toll  was  paid 
(3)  A  charge  of  an  illec^al  demand  of 
toll  under  Act  VIII.  of  1851,  s.  6, 
ought  not  to  be  dealt  with  sum- 
marily under  Chapter  XVIII.  of 
the  Code  of  Criminal  Procedure^ 

Transl\tion. 

See  Prisoner  (l) 


Trial. 


Verdict. 


See  Procedure  (9)  (15) 


V. 


See  Procedure  (7) 
W. 


Witness  of  Tender  Years. 

See  Evidence  (i). 

» 

Witnesses, 

It  is  incumbent  upon  a  Court,  when  it 
discharges  a  witness  from  the  duty 
of  attendance  before  the  trial  is 
ended ^  to  ascertain  from  the 
accused  whether  he  has,  or  is  like* 
ly  to  have,  any  need  of  the  wit- 
ness's testimony;  and  if  he  has 
such  need,  then  to  take  such  steps 
for  insuring  the  presence  of  tne 
witness  at  the  required  time  as 
may  be  necessary 

See  Discharge, 

See  False  Evidence, 

See  Procedure  (6)  (14) 

See  Security  (4) 
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Crimihai  C.  Memo.  No.  2. — There  being 
no  reformatory  at  present  in  Bengal, 
suggests  that  sentences  of  confinement 
in  a  reformatory  under  section  318, 
Act  X.  of  1872,  should  not  be 
passed  ...         i 

Criminal  C.  Memo.  No.  3. — Circulates 
letter  showing  how  Columns  2  and  3, 
Part  II.  of  Quarterly  Statement  D, 
should  be  filled  up  ...      I'b, 

Criminal  C.  O.  No.  2. — In  supersession  of 
previous  Circular,  draws  attention  to 
provisions  in  the  Criminal  Procedure 
Code  regarding  the  submission  of 
Criminal  Appeals  from  prisoners     ...         2 

Civil  C.  O.  No.  14. — Prescribes  three 
special  returns  in  addition  to  the 
regular  annual  statements  . . .      tb. 

Civil  C.  Memo.  No.  14  — Circulates  letter 
regarding  the  forms  of  Registers  of 
Receipts  and  Disbursements  on 
account  of  Civil  Court  Ameens 
prescribed  by  Circular  Order  No.  1 1 , 
dated  14th  March  1874  ...        3 

Civil  C.  O.  No.  15. — Forwards  copy  of 
letter  to  Judge  of  the  24-Pergunnahs 
on  the  subject  of  Sheriff's  fees  ...         4 

Criminal  C.  O.  No.  3.^Cancels  Circular 

Order  No..  17  of  17th  June  1873       ...      ib. 

Civil  C.  Memo.  No.  15. — Forwards  copy 
of  letter  to  Judge  of  Bhaugulpore, 
stating  that  the  return  called  for  in 
Circular  Memo.  No.  9,  dated  4th  May 
last,  should  show  the  costs  incurred  in 
contested  cases  only  ...        5 

Criminal  C.  Memo.  No.  4. — Forwards  copy 
of  letter  to  Officiating  Sessions  Judge 
of  Chittagong  as  to  the  language  in 
which  the  evidence  of  witnesses  should 
be  recorded  in  warrant  cases  ...      ib. 

Civil  C.O.  No.  16.— Directs  Small  Cause 
Courtjudgesand  Moons  iff  s  to  examine 
certificates  of  Pleaders  during  the  last 
week  of  every  quarter,  and  to  submit 
report  thereon  to  the  District  Judge. . .        6 


Page. 

Civil  C.  C).  No.  17. — District  Judges, 
when  reporting  the  renewal  of 
Pleader's  and  Mookhtear's  certificates, 
to  state  the  name  of  Pleader's  or 
Mookhtear's  father  ...         6 

Civil  C.  O.  No.  18. — Draws  attention  to 
provisions  of  Rent  Law  regarding  exe- 
cution of  decrees  in  rent-suits  for 
amounts  not  exceeding  Rs.  500       ...         7 

Civil  C.  Memo.  No.  16. — Calls  for  a  state- 
ment of  suits  and  appeals  of  the  Small 
Cause  Court  type  not  exceeding  Rs. 
20  in  value  decided  in  1873  ...      ib* 

Civil  C.  Memo.  No.  17. — Forwards  copy  of 
letter  to  Superintendent  of  Stationery 
regarding  alteration  in  last  column  of 
Quarterly  Statements  A,  B,  and  C...         8 

Crimuial  C.  O.  No.  4. — Sessions  Judges 
no  longer  to  insert  in  Statement  No. 
III.  any  observations,  in  cases  of 
acquittal,  regarding  the  propriety  of 
the  commitment  ...       ib. 

Civil  C.  O.  No.   19. — Kxplains  Circular 

Order  No.  25,  dated  25th  July  1872      ib. 

Civil  C.  O.  No.  20. — In  continuation  of 
previous  Circular  draws  attention  to 
alterations,  &c.,  in  Rules  drawn  up 
under  Clause  2,  section  20,  and  sec- 
tion 22  of  the  Court  Fees  Act  ...        9 

Civil  C.  Memo.  No.  18. — Subordinate 
Judges  and  Moons  iff  s  to  be  allowed 
opportunities  of  making  observations 
on  the  correctness  or  otherwise  of  the 
returns  as  to  costs  called  for  by  Cir- 
cular Memo,  of  4th  May  1874  ••      «^« 

Civil  and  Criminal  Memo.  No.  19. — Calls 
for  statement  showing  the  number 
of  days  given  to  Civiland  Criminal 
work  and  the  number  of  Sessions  trials 
and  appeals  heard  by  the  Judge  and 
Additional  Judge  in  1873  ...       10 

Rules  drawn  up  in  accordajice  with 
section  4,  Act  XX.  of  1865,  for  the 
qualification,  admission,  and  enrol- 
ment of  Pleaders  and  Mookhtcars  in 
Mofussil  Courts  ib 
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REVENUE  CIRCULARS. 


Pfg^, 


Page. 


June  1874. 


Krralum.— F<>r  "  Act  X.  of  1870,"  in  line  7 
of  Circular  No.  4  of  June  1874,  read 
"  Act  VJ  I.  of  1870."       ... 

No.  7.— Alteration  in  the  Bengalee  transla- 
tion of  Form  No.  20,  page  302,  Board's 
Rules 

July  1874. 

No.  I. — Circulates  copy  of  correspondence 
laying  down  that  the  limitations 
governing  the  travelling  allowances  of 
l)qputy  Collectors  apply  also  to  Sub- 
Deputy  Collectors 

No.  2. — Alterations  made  in  Return  No. 

ix/Vw\.\  •  •  •  ■ 

August  1874. 

No.  I. — Alterations  in  Board's  Rules 
regarding  settlements,  consequent  on 
Government  of  Bengal  Resolution, 
cited 

No.  2. — In  supersession  of  previous  Cir- 
culars, promulgates  new  rules  regard- 
ing payment  of  discount  on  stamps... 

No.  .'^.—Additional  rule  to  para.  36  of  the 
Directions  under  the  I^nd  Acquisition 
Act,  showing  how  the  amount  of  costs 
in  cases  referred  to  a  Court  under  that 
Act  should  be  set  out  in  Appendix  A 

No.  4. — Draws  attention  to  Rules  regard- 
ing the  weighment  of  gunja 

Xo.  5. — I^ys  down  orders  regarding  the 
refund  of  judicial  stamps  when  the 
applications  for  refund  are  unsupport- 
ed by  certificates 

No.  6.— Communicates  orders  of  Govern- 
ment in  a  case  of  embezzlement  of 
stamps  at  a  sub-divisional  treasury... 


»o. 

iNo. 


No. 


September  1874. 

• 

I. — Substitutes  new  Rule  for  Rule  32.\ 

at  page  8  of  the  Salt  Manual 

2. — Circulates     Reprint  of    Chapter 

XVIII.  of  Board's  Rules  relating  to 

"Returns" 

3— Prescribes  Monthly  Return  in  sul> 

stitutionof  Form  B,  page  46of  Board's 

Rules,  and  makes  alterations  in  Rules 

in  consequence  thereof 

4. — Adds  Rule  (32  B,  page  8)  to  the 

Salt  Manual 


///. 


I 
2 


3 


ib,  ' 


ih. 


:) 


ih. 


ih. 


ib. 
8 


October  1874. 

No.  I.— Substitutes  new  Rule  regarding 
allowance  to  Sub-  Division  Officers  for 
urgent  continent  expenses 

No.  2. — Cancels  Circular  No.  2  of  May  1874 
on  the  mode  of  dealing  with  the  surplus 
profits  of  wards*  estates,  and  circulates 
an  order  of  Government  on  the  subject 

No.  3. — Amends  Salt  Manual  consequent 
on  the  introduction  into  Backergunge 
of  the  sub-charchittee  system 

November  1874. 

No.  I. — Explains  Circular  Order  No.  2  of 
March  1873  as  to  how  receipts  from 
"  forest  tracts"  are  to  be  entered 
No,  2. — Adds  3  clauses  to  Chapter  XXV., 
section  I,  p.  341,  Board's  Rules,  regard- 
ing   expenses    contingent   on    filing 
appeals  in  wards'  cases 
No.  3. — Requests  District  Officers  to  inti- 
mate to  proprietors,  &c.,  whenever  their 
estate  has  been  transferred  from  the 
towjih  of  one  district  to  that  of  another 
No.  4. — Rule  as  to  travelling  and  halting 
allowances  to  officers,&c..  employed  by 
managers  of  Court  of  Wards'  Estates 
No.  5.— Draws  attention  to  Financial  De- 
partment Resolutions  of  5th  December 
1873  and  iQth  June  1874,  which  re- 
quire Commissioners  to  inspect  periodi- 
cally all  revenue  treasuries,  and  points 
out    how  those  Circulars   are   to  be 
carried  out 
No.  6. — .\ddition  to  para.  17 A  of  Land 
Acquisition  Instructions  promulgated 
with  Circular  Order  No.  4  of  {anuary 
1873  *  ... 

No.  7.— Addition  to  Circular  Order  No. 

II  of  November  1872 
No.  8.— With  reference  to  recent  Govern- 
ment orders,  authorizing  the  Board  to 
confirm  permanent  settlements  in  cer- 
tain cases,  substitutes  new  clause  for 
clause  I,   and  makes  an  addition  to 
clause   3,    section  9,   Chapter  VIII, 
of  Board's  Rules 
No.  9. — .Adds  a  4th  column  to  Register 
No.   69,   section    4,  Chapter   XIV., 
p.  225  of  Board's  Rules 
No.  10.— Modifies   List  of  Pass   Stations 
consequent  on  the  removal  of  the  Salt 
Pass  Station  from  Sealdah  to  Chit- 
pore 
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ib. 
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ib. 


ib. 


ib. 


ib. 
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CIVIL  RULINGS. 


The  22nd  April  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Mesne-profits— Set-off. 

Case  No.  1267  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  0/  Bkaugulpore,  dated 
the  2yth  March  18^3^  affirming  a  decision 
0/  the  Sudder  Moonsiff  of  that  District^ 
dated  the  ist  October  18^2, 

Gocool  Coomar  (Defendaat),  Appellant,   . 

versus 

Baboo  Bhichook  Singh  (Plaintiff), 
Respondent, 

Baboo  Taruck  Nath  Dull  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

An  indefinite  claim  for  damages,  in  the  nature  of 
unascertained  mesne*profits,  cannot  be  pleaded  as  a 
set-off  against  a  specific  claim  for  rent  of  later  years. 
Such  damages  must  be  sued  for  separately. 

In  a  suit  for  rent,  a  defendant  has  no  right  to  set  off 
against  the  plaintiff's  claim  money  in  deposit  with  the 
puiintifff  unless  such  money  was  due  and  payable  to 
tbe  defendant  at  the  time  the  suit  was  brought. 

Phear,  J. — Ok  this  special  appeal  various 
objections  have  been  made  to  the  decision  of 
the  lower  Coart,  and  we  think  they  may  be 
conveniently  stated  in  the  following  way : — 

The  defendant  first  objects  that  the 
plaintiff  has  not  made  out  his  right  to  receive 
rent  in  varying  shares  for  the  three  years  as 
aneged  in  the  plaint,  or  indeed  any  share  at  all. 

And>  secondly,  he  objects  that  he  has  not 
been  allowed  to  set  off  against  the  plaintiff's 
claim  the  amount  of  profit  which  he  would 


have  received  if  he  had  been  let  into  posses- 
sion of  the  property  during  the  first  eight 
months  of  his  lease  as  he  was  entitled  to. 

And,  thirdly,  he  complains  that  the  lower 
Courts  have  wrongly  refused  to  credit  him, 
as  against  the  claim  of  the  plaintiff,  wKh  a 
certain  sum  of  money  which  was  deposited 
with  the  plaintiff  under  the  terms  of  the 
agreement  of  tenancy  or  pottah. 

•And,  fourthly,  he  objects  that  the  plaintiff 
has  not  made  out  by  any  evidence  his  right 
to  recover  interest  upon  the  kists  of  the 
arrears  of  rent  within  the  year,  and  therefor^ 
the  lower  Courts  are  wrong  in  awarding  him 
this  interest. 

We  think  that  the  three  first  of  these 
objections  fail.  The  defendant,  in  his  written 
statement,  set  up  a  very  specific  defence  to 
the  plaintiff's  claim,  but  he  never  said  "  You 
are  not  entitled  to  the  share  of  the  rent  to 
which  you  say  you  are."  And  it  seems  to 
us  that  there  is  nothing  in  the  written  state- 
ment, as  it  has  been  represented  to  us,  from 
which  we  ought  to  infer  that  the  defendant 
disputed  the  plaintiff's  right  to  the  share  of 
the  rent  which  he  sued  for,  or  in  any  way 
put  him  to  the  proof  of  it.  The  parties 
went  to  trial  without  any  issue  being  raised 
upon  this  point;  and  we  are  told  that,  on 
the  appeal  to  the  Lower  Appellate  Court,  it 
was  not  made  a  subject  of  appeal  that  such 
an  issue  had  not  been  framed.  Under  these 
circumstances,  we  think  it  is  too  late  now 
for  the  defendant  to  put  forward  this  objec- 
tion for  the  first  time. 

Then,  as  to  the  second  objection,  it  seems 
to  be  very  clear  that  under  cover  of  it  the 
defendant  sought  to  set  off  against  the  plunt- 
iff's  claim  for  rent  money  which  is  due  to 
him,  if  at  all,  in  the  shape  of  unascertained 
damages.  The  substance  of  this  objection 
is  that,  if  he  had  been  allowed,  as  he  ought 
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to  have  been,  to  enter  upon  possession  and 
enjoyment  of  the  land,  which  is  the  subject 
of  lease,  eight  months  before  he  was  let  into 
it,  he  would  have  put  into  his  pocket  a  certain 
margin  of  rents  and  profits,  namely,  the 
difference  between  the  net  receipts  which  he 
>would  have  got  from  the  land  and  the  pay- 
ments which  he  would  have  had  to  make  to 
the  lessors  in  the  shape  of  rent.  Plainly 
this  claim  is  of  the  nature  of  a  claim  for 
damages,  and  it  can  only  be  ascertained  by  a 
trial  what  the  amount  of  the  loss  sustained 
by  the  defendant  in  this  way  actually  was. 
We  think  that  an  indefinite  claim  of  the 
nature  of  damages  of  this  sort  cannot  be 
set  up  as  a  set-off  against  the  specific  claim 
of  the  plaintiff  for  rent  of  later  years  which 
is  made  in  this  present  suit.  It  must  be 
made  the  subject  of  a  separate  suit  if  the 
defendant  has  really  any  ground  whatever 
to  make  a  claim  for  substantial  damages. 

Again,  with  regard  to  the  third  objection, 
the  defendant  has  manifestly  no  right  to  ask 
that  the  deposit-money  should  be  set  off 
against  the  plaintiff's  claim,  unless  it  is 
money  which  is,  at  the  present  time,  or  ratlysr 
was,  at  the  time  when  the  suit  was  brought, 
due  from  the  plaintiff,  and  payable  to  the 
defendant.  But  it  seems  that  there  is  no 
evidence  before  the  Court  upon  which  this 
could  be  established.  It  is  admitted  that 
the  money  was  deposited  under  the  terras  of 
the  lease,  whatever  those  were,  to  meet  the 
requirements  of  certain  provisions  in  the 
lease.  But  the  lease  is  not  in  evidence  in 
this  case ;  and  we  have  no  means  of  know- 
ing whether  this  sum  of  money  was,  at  the 
time  when  the  suit  was  brought,  money  in 
the  hands  of  the  plaintiff  due  and  payable 
to  the  defendant.  And,  unless  it  was  so, 
the  defendant  had  no  right  to  claim  that  it 
should  be  set  off  against  the  plaintiff's  claim  ; 
or,  in  other  words,  that  he  should  be  credited 
with  it  as  against  the  plaintiff. 

But,  while  we  think  that  the  three  first 
objections  put  forward  by  the  special  appel- 
lant fail,  we  are  also  of  opinion  that  the 
fourth  and  the  last  is  good.  The  plaintiff 
claims  to  be  paid  interest,  not  only  in  respect 
of  his  share  of  the  annual  rent  which,  the 
defendant  admits,  is  due  from  him  to  the 
lessors  as  from  the  date  when  it  became  due, 
but  he  also  asks  for  interest  upon  the  kists 
of  this  rent  which,  he  says,  became  due 
during  the  currency  of  the  different  years 
from  the  dales  in  each  year  at  which  they 
so  became  due.  The  defendant's  admission, 
however,  did  not  extend  to  this  length  ;  and, 
in  the  absence  of  the  kubooleut  or  pottah, 


we  are  unable  to  say  whether  the  plaintiff 
in  entitled,  on  the  terms  of  the  lease,  to 
interest  for  default  of  payment  of  the  different 
kists  in  the  manner  alleged  by  him.  We  have 
already  said  that  the  kubooleut  upon  which 
the  plaintiff  sues  was  not  admissible,  and  was 
not  admitted  in  evidence.  We  are  thus 
without  the  means  of  knowing  whether  the 
plaintiff's  claim  could  be  rightly  established 
in  this  respect  or  not.  Of  course  this 
objection  does  not  in  any  way  affect  the  lawful- 
ness of  the  arrear  of  interest  from  the  end 
of  the  year,  when,  undoubtedly,  the  annual 
rent  became  due  according  to  the  admission 
of  the  defendant.  Consequently,  the  allow- 
ing of  this  objection  will  have  only  the 
effect  of  diminishing  the  amount  which  has 
been  awarded  by  way  of  interest  by  the 
lower  Courts  to  the  extent  of  the  interest 
on  the  different  kists  within  the  year.  The 
decree  of  the  Lower  Appellate  Court  must  be 
modified  to  this  extent.  Substantially,  how- 
ever, we  think  that  the  appeal  has  failed, 
and  that  the  respondent  ought  to  have  his 
costs  of  this  Court. 


The  22nd  April  1874. 

Present  : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  fudges. 

Possessory  Suit— Wrongs  and  Remedies — Rtg^ht 

to  Relief. 

Case  No.  621  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sylhety  dated  the 
2ist  December  18^2^  reversing  a  decision  of 
the  Moonsiff  of  LushkerporCy  dated  the  21  si 
June  i8y2, 

Bishnoo  Pershad  Bunnick  (Plaintiff), 
Appellant, 

versus 

Ram  Coomar  Deb  and  others  (Defendants), 

Respondents. 

Baboos  Kalee   Mohun  Doss  and  Bvkuni 
Nath  Doss  for  Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondents. 

A  plaintiff,  proving*  a  wrong  done  to  him,  though  not 
exactly  to  the  extent  of  which  he  complains,  is  entitled 
to  relief  though  not  to  the  extent  or  on  the  ground  on 
which  he  asks  it. 

Casein  12  W.  R.  248 explained. 

Markby,  J. — It  appears  that  in  this  case 
the  plaintiff  turned   the  defendant  out  of 
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possession  on  the  3rd  Bysack  1277.  The 
'  defendant  immediately  recovered  possession 
by  a  sammary  proceeding  under  section  15 
of  Act  XIV.  of  1859,  whereupon  the  plaintiff 
brought  this  suit. 

Both  parties  claim  the  landas their  separate 
property. 

The  first  Court  gave  the  plaintiff  a  decree 
for  possession  of  an  undivided  1 2-annas  and 
15-gandas  share. 

The  second  Court  set  aside  that  decree, 
•?  and  dismissed  the  suit  in  toto. 

We  are  now  satisfied  that  the  view  taken 
by  the  Moonsiff  as  to  the  nature  of  the 
plaintiff's  interest  was  right ;  the  question 
turns  entirely  on  the  construction  of  one 
document,  and  it  is  clear  that  upon  that 
document  the  plaintiff  is  entitled  to  a  i2.annas 
15-gundas  share. 

The  only  doubt  is  whether  the  plaintiff 
having  sued  to  recover  exclusive  possession 
of  the  whole  property  can  recover  an 
undivided  share.  But  we  think  he  can. 
In  nght  of  his  share,  the  plaintiff  could  claim 
to  be  admitted  to  a  joint  possession  of  the 
property,  and  the  defendant  was  guilty  of  a 
wrong  in  keeping  him  out.  The  plaintiff 
has  a  right,  as  against  the  defendant,  to  be 
restored  10  possession,  although  not  to  posses- 
sion exactly  of  that  nature  to  which  he  laid 
claim.  We  think  it  would  be  useless  and 
unnecessary  to  put  the  plaintiff  to  a  fresh 
suit  But,  both  parties  having  been  in  the 
wrong,  we  are  not  disposed'io  give  any  costs 
m  this  Court  or  the  Courts  below. 

The  case  in  12  Weekly  Reporter  248 
has,  we  think,  been  misunderstood.  We 
believe  that  decision  to  be  in  accordance  with 
the  prevailing  opinion  in  this  Court  that  a 
party  asking  to  have  a  right  declared  of  a 
specific  nature,  must  prove  the  right  which 
he  claims  (see  6  Weekly  Reporter  311). 
Ihe  case  is  quite  different  when  the  plaintiff 
proves  a  wrong  done  to  him,  though  not 
exactly  to  the  extent  of  which  he  complains, 
or  tl:^  he  is  entitled  to  relief,  though  not 
exactly  to  the  extent  or  on  the  very  ground 
which  he  asks  it.  The  stricter  rule  applied 
to  declaratory  decrees  does  not  apply  to  all 
other  cases.  Possibly  it  escaped  the  attention 
ur  ut  S^^^  ^"  ^^®  ^^se  reported  in  10 
.  w^if^^'R^^^'  '95  that  the  decision  in 
12  Weekly  Reporter  dealt  only  with  a  suit 
lOr  a  declaratory  decree. 

The  decision  of  the  Subordinate  Judge 
will  be  set  aside,  and  that  of  the  Moonsiff 
restored  and  affirmed.  And  each  party  will 
pay  their  own  costs  in  this  Court  and  the 
lower  Courts. 


The  23rd  April  1874. 


Present : 


The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,    and    the    Hon'ble  W.    Ainslie, 
Judge. 

Mortgage  prior  to  Registration  Act 
Case  No.  1438  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  8th  April  i8yj,  affirming  a 
decision  of  the  Additional  Moonsiff  of 
that  District,  dated  the  ^th  January  iSj^, 

Sreemuity  Fyezoonnissa  (one  of  the 
Defendants),  Appellant, 

versus 

'      Moulvie  Sadutoollah  (Plaintiff), 

Respondent, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

Where  a  complete  title  as  mortgagfee  was  acquired 
before  the  Registration  Act  of  1864,  the  mortgage, 
though  not  registered,  was  held  to  be  good  against  a 
registered  deed  of  sale  executed  after  Act  XX.  of  1866 
came  into  operation. 

Couchy  CJ, — In  this  cfase  the  mortgage 
was  in  1861,  and  it  has  been  found  that  the 
money  was  advanced,  and  the  mortgage 
completed  by  possession.  The  mortgagee, 
therefore,  even  before  the  Registration  Act 
of  1864,  acquired  a  complete  title  as  mort- 
gagee. We  agree  with  the  learned  Judges 
who  decided  the  case  reported  in  Volume  X., 
Weekly  Reporter,  page  65,  in  the  reasons 
which  they  give  for  holding  that  section  50 
of  Act  XX.  of  1866  would  not  operate 
to  invalidate  that  title.  The  mortgage, 
although  not  registered,  would  be  good  against 
the  defendant's  deed  of  sale,  which  was 
executed  after  Act  XX.  of  1866  came  into 
operation,  and  which  was  registered. 

The  appeal  must  be  dismissed  with  costs. 
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The  23rd  April  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Pre-emption— Mahomedan  Law. 

Case  No.  2063  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of  the 
24-Pergunnaks,  dated  the /^th  August  tSjj, 
reversing  a  decision  of  the  Moonsiff  of 
Alipore^  dated  the  8th  November  iSy2, 

Nubee  Buksh  alias  Golam  Nubee  and  others 
'  (three  of  the  Defendants),  Appellants, 

versus 

Kaloo  Lushker  and  others  (Plaintiffs), 
Respondents, 

Mr,  Ameer  u4/?'and  Baboo  Anund  Gopal 
Paleet  for  Appellants. 

Moonshees  Mahomed  Fusufznd  Abdool 
Baree  for  Respondents. 

As  soon  as  a  contract  is  ratified  by  acceptance,  and 
the  vendor  has  gone  so  far  that  he  cannot  legally  draw 
back,  it  is  time  for  the  pre-emptor  to  step  in. 

A  pre-emptor  is  not  required  to  tender  the  purchaser's 
price  or  any  price  at  the  time  of  making  his  demand, 
and,  so  long  as  a  party  claiming  a  right  of  shuffa  pays 
the  amount  which  the  Court  considers  to  be  the  proper 
price,  he  brings  himself  in  Court  within  a  reasonable 
time. 

On  the  question  of  pre-emption,  the  Court  must  act 
in  strict  accordance  with  the  provisions  of  the  Maho- 
medan  Law,  rather  than  on  what  it  thinks  just  and 
equitable. 

Jackson,  J, — This  was  a  case  of  asserted 
pre-emption  on  the  part  of  the  plaintiff, 
who  sought  to  enforce  that  right  under  the' 
Mahomedan  Law.  His  suit  was  dismissed 
by  the  Moonsiff,  who  not  only  considered  that 
the  forms  required  by  the  Mahomedan  Law 
on  that  subject  had  not  been  complied  with, 
but  entirely  disbelieved  the  witnesses  called 
by  the  plaintiff,  and  we  are  bound  to  say  he 
assigned  some  very  good  reasons  for  dis- 


believing them.  The  decision  was  appealed 
against,  and^the  Subordinate  Jadge»  Baboo 
Kedaressur  Roy,  who  heard  the  appeal, 
reversed  the  judgment  of  the  Moonsiff,  hold- 
ing that  the  requisite  forms  bad  in  substance 
been  complied  with,  and  that  there  was  no 
ground  for  rejecting  the  testimony  of  the 
plaintiff's  witnesses.  He  consequently  gave 
the  plaintiff  a  decree.  Several  objectioiu 
have  been  taken  to  that  decision:  The 
learned  Counsel  for  the  appellant  contended, 
in  the  first  place,  that  the  plaintiff's  claim 
had  not  been  made  at  the  proper  time, 
because  the  contract  had  not  then  been 
reduced  to  writing,  and  he  showed  that  the 
kobala  executed  by  the  defendant  bore  a 
later  date  than  that  mentioned  by  the  plaintiff 
as  the  date  of  purchase.  On  behalf  of  the 
respondent  it  is  contended  that  a  contract 
under  the  Mahomedan  Law  may  be  complete 
without  being  reduced  to  writing  and 
engrossed  on  stamps,  although  the  exigencies 
of  the  law  of  British  India  require  that 
in  certain  cases  a  contract  should  not  only 
be  a  written  one,  but  must  be  engrossed  on 
stamp,  and  also  registered.  It  seems  to  ns 
that,  as  soon  as  a  contract  between  two 
parties  is  ratified  by  acceptance,  and  the 
vendor  has  gone  so  far  that  he  coald  not 
legally  draw  back,  and  the  purchaser  might 
compel  him  specifically  to  perform  his  pait 
of  the  contract,  the  sale  is  made  so  far  as 
makes  it  time  for  the  pre-emptor  to  step  in. 
That,  it  is  not  denied,  has  taken  plaoe  in  the 
present  instance. 

A  further  question  was  as  to  the  differ- 
ence in  price,  for  it  appeared  that  th^ 
plaintiff  wanted  to  take  the  property  at 
a  price  less  than  what  the  purchaser  had 
offered.  On  this  point  it  seems  to  us  that 
a  pre-emptor  is  not  required  to  tender  the 
purchaser's  price  or  any  price  at  the  time 
of  making  his  demand,  and,  so  long  as  a 
party  claiming  a  right  of  shuffa  pays  the 
amount  which  the  Court  considers  to  be  the  ^ 
proper  price,  we  think  he  brings  himself 
in  Court  within  a  reasonable  time. 

Another  point  was  the  alleged  equal  or 
superior  right  of  the  defendant.  On  this 
point  it  seems  to  us  that  the  Subordinate 
Judge,  although  he  does  not  come  to  a  very 
clear  Ending  on  this  question,  has  virtually 
found  that  the  claim  of  the  plaintiff  is 
superior  to  that  of  the  defendant. 

There  is  one  point,  however,  on  which  the 
judgment  of  the  Lower  Appellate  Court  is, 
we  think,  not  sufficient,  that  is,  as  to  the 
complete  and  strict  observance  of  the  forms 
required  by  the  Mahomedan  Law.  This  right 
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of  shuffay  as  has  been  repeatedly  observed 
in  ibis  Court,'  is  a  very  peculiar  right, 
weak  in  its  nature,  and  one  which  requires 
for  the  comfort  of  the  comtnanity  to  be 
enforced  by  proper  observance  of  all  its 
essentials.  One  of  those  essentials  is  the 
performance  of  the  ceremony  called  tulluheh 
ist  shehad.  Now,  it  seems  to  us  that,  on 
ibis  part  of  the  case,  and  we  think  also  to 
some  extent  as  to  the  respective  rights  of  the 
plaintiff  and  the  defendant  on  the  question  of 
pre-emption,  the  Subordinate  Judge  has 
looked  rather  in  the  light  of  what  he  thought 
just  and  equitable  than  in  strict  accordance 
with  the  express  provisions  of  the  Mahome- 
dan  Law.  There  is,  it  seems,  at  least  in  so 
far  as  is  shown  to  us,  only  onfe  witness,  m., 
Jonab  Ali,  who  has  deposed  to  the  express 
terms  in  which  the  ceremony  called  iullubeh 
ist  shekad  is  made.*  We  are  willing  to 
concede,  if  that  witness  could  be  entirely  and 
absolutely  believed,  that  the  words  to  which 
he  deposes  may  be  accepted  as  a  compliance 
with  the  terms  of  the  law,  regard  being  had 
to  the  parties  claiming  the  right  in  this 
instance,  who  are  persons  of  an  inferior  class, 
and  not  acquainted  with  the  Arabic  lan- 
guage, and  for  whom  some  allowance  must  be 
made ;  but  it  seems  to  us  to  be  a  very  serious 
question  whether  this  witness  is  to  be 
believed.  The  Moonsiff,  as  we  have  already 
said,  expresses  himself  in  very  strong  terms 
as  to  the  credibility  of  the  plaintiff's  wit- 
nesses, and  the  Subordinate  Judge,  before  he 
overrules  that  conclusion,  ought  to  give  the 
vtTj  fullest  weight  to  the  opinion  of  the 
Judge  who  heard  the  witnesses.  It  is  not 
competent  to  us,  sitting  here  in  special  appeal.. 
to  determine  finally  whether  this  witness  or 
that  witness  is  to  be  believed.  We  think, 
therefore,  that  the  case  must  go  back  to 
the  Lower  Appellate  Court  in  order  to  deter- 
mine carefully  whether  the  witness,  Jonab 
Ali,  is  to  be  believed  in  the  statements  that 
he  makes,  and  whether  the  words,  which  he 
describes  as  having  been  used  by  the  purchaser 
on  this  occasion,  were  words  really  intended 
to  meet  the  requirements  of  the  Mahomedan 
Law,  or  only  ordinary  expressions  of  a  dis- 
appointed Bengalee  purchaser.  As  the  case 
is  going  back  to  the  Lower  Appellate  Court, 
we  think  there  ought  to  be  a  further  direction 
to  the  Lower  Appellate  Court  to  consider  and 
determine  the  question  whether,  under  the 
Mahomedan  Law,  the  plaintiff  was  entitled  to 
a  right  of  pre-emption  over  all,  or  at  least 
over  one^  of  the  defendants. 

The  costs  of  this  appeal  will  follow  the 
result. 


The  23rd  April  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Ex.parte  Decree— Act  VIII.  of  1859,  s.  1x9^ 
Appeal — Notice  under  s.  216. 

Case  No.  2060  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge  of  Jessore^ 
dated  the  nth  June  iSyj^  reversing  a 
decision  of  the  Moonsiff  of  Magoorah, 
dated  the  i6th  July  1872, 

Blmola  Soondaree  Dassee  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

Kalee  Kishen  Mojoomdar  (Plaintifif), 
Respondent, 

Baboo  Grija  Sunkur  Mojoomdar 
for  Appellants. 

Baboo  Bungshee  Dhur  Sen  for  Respondent. 

An  ex'parie  decree  of  June  1S65  kept  alive  by  suc- 
cessive applications  for  execution  was  subsequently 
set  aside  on  an  application  of  14th  August  1871  (within 
30  days  after  attachment  in  execution)  made  under  Act 
Vni.  of  1H59,  s.  1 19,  and  a  judgment  was  passed  on  the 
merits.  The  I^wer  Appellate  Court  reversed  th^  order 
setting  aside  the  ex-parte  decree  : 

Held  that,  in  so  far  as  the  Moonsiff  had  decided  that 
the  application  was  in  time,  he  did  not  come  under  s. 
119,  and  therefore  his  order  was  not  final,  and  the 
Lower  Appellate  Court  had  jurisdiction  to  inquire  into 
his  proceedings. 

A  notice  under  s.  316  stands  upon  a  different  footing 
from  a  summons  or  other  notice  Which  a  party  is  bound 
to  serve,  and  it  must  be  presumed  that  a  Court,  until 
the  contrary  is  proved,  has  duly  issued  such  notice 
where  required  by  law  to  do  so. 

Jackson,  J, — ^This  is  a  special  appeal  from 
the  decision  of  the  Additional  Judge  of  Jes- 
sore,  who  reversed  the  decision  of  the  Moon- 
siff of  Magoorah,  b>  which  decision  a  suit  by 
the  plaintiff,  Kalee  Kishen  Mojoomdar, 
commenced  in  or  before  the  year  1865,  was 
dismissed  by  a  final  order  of  the  i6th  July 
1872.  The  plaintiff,  it  seems,  got  an  ex-parte 
decree  against  the  defendant  on  the  12th  June 
1865.  An  application  was  made,  on  the  27th 
May  1868,  for  execution  of  that  decree,  but 
the  proceedings  on  that  occasion  did  not  go 
beyond  notice  to  the  debtor.  A  further 
application  was  made  on  the  14th  June  1871. 
Notice  was  issued,  and  some  property  was 
attached  on  the  29th  July,  and,  about  16  days 
afterwards,  that  is,  on  the  14th  August  1871, 
the  defendant  made    an  application,  under 
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section  119  of  the  Code  of  Civil  Procedure, 
to  set  aside  the  ex-par U  judgment.  The 
judgment  of  the  Moonsiff,  which  is  before  us, 
is  one  upon  the  merits  of  the  case,  but  it  was 
preceded  by  a  decision  in  favour  of  the 
defendant,  by  which  he  set  aside  thd  ex-parte 
judgment.  The  case  coming  on  regular 
appeal  before  the  Additional  Judge,  he  entered 
into  a  consideration  of  the  correctness  of  the 
Moonsiff's  order  setting  aside  the  ex-parte 
judgment,  and  he  held  that  the  order  of  the 
Moonsiff  in  that  respect  was  open  to  appeal, 
and  that,  on  the  grounds  which  he  states,  the 
order  was  improper.  He  therefore  decreed 
the  appeal,  and  reversed  the  decision  of  the 
Moonsiff. 

It  is  contended  before  us  in  the  first  place 
that  the  Lower  Appellate  Court  had  no  juris- 
diction to  reverse  the  order  of  the  Moonsiff,  it 
being  declared  by  section  119  that,  in  all 
cases  in  which  the  Court  shall  pass  an  order 
under  that  section  for  setting  aside  a  judg- 
ment, the  order  shall  be  final ;  and,  secondly, 
if  the  propriety  of  the  order  under  section 
119  is  to  be  considered,  the  defendant  was 
in  time,  inasmuch  as  he  applied  to  the 
Court  within  30  days  of  the  process  attach- 
ing his  property  in  execution.  With  regard 
to  the  first  of  these  objections,  it  appears  to 
us  that  the  Lower  Appellate  Court  was  compe- 
tent to  go  into  the  question  of  the  regularity 
of  the  Moonsiff's  proceedings.  The  section 
says  :  "  In  all  cases  in  which  the  Court 
"  shall  pass  an  order  under  this  section  for 
''setting  aside  a  judgment,  the  order  shall 
"  be  final.'*  Therefore,  if  it  appears  that  the 
Court  had  passed  an  order  otherwise  than 
under  this  section,  there  would  be  no  finality, 
and  it  has  been  held  in  a  matter  very  much 
analogous  to  this,  viz,^  where  an  application 
to  review  a  judgment  has  been  admitted,  and 
where  a  decision  afterwards  takes  place  on 
re-hearing,  and  that  decision  comes  to  the 
I^wer  Appellate  Court  on  appeal,  that  the 
Lower  Appellate  Court  is  competent  to  look 
into  the  question  whether  the  admission  of 
the  review  has  been  in  accordance  with  the 
restrictions  imposed  by  the  law.  Now,  in  so 
far  as  the  Moonsiff  appears  to  have  decided 
that  the  defendant  was  in  time,  when  he 
applied  within  30  days  of  the  date  of  attach- 
ment, we  consider  the  Moonsiff  did  not  come 
under  section  119,  and  so  far  the  Judge  was 
right  in  setting  his  order  aside,  that  is, 
assuming  that  the  previous  process  for 
enforcing  the  judgment  had  been  executed. 
The  previous  process  of  course  would  be 
the  notice,  and  upon  that  matter  it  does  not 
seem  that  the  Moonsiff  has  come  to  a  proper 


decision.  He  says  that  the  service  of  notice 
is  not  proved  by  the  decree-holder.  In  say- 
ing this,  the  Moonsiff  appears  to  have  lost 
sight  of  the  law.  A  notice  under  section 
2 16  stands  upon  quite  a  different  footing^ 
from  the  summons  or  other  notice  which  a 
pai^y  is  bound  to  serve,  because,  under  that 
section,  where  an  interval  of  more  than  one 
year  has  elapsed  between  the  date  of  the 
decree  and  the  application  for  its  execution, 
''the  Court  shall  issue"  a  notice  to  the 
party  against  whom  execution  may  be  applied 
for.  Now,  in  such  a  matter  as  this,  the 
well-known  maxim,  that  all  things  mast  be 
presumed  to  have  been  done  in  accordance 
with  rule,  \vill,  we  think,  apply,  especialij 
when  a  Court  is  dealing  with  its  own  process, 
as  the  Moonsiff  did  in  the  present  instance. 
We  are  entitled  to  presume  that  the  Court 
had  issued  notice,  and  it  clearly  lay  upon  the 
defendant  to  prove,  to  the  satisfaction  of 
the  Court,  that  the  notice  did  not,  in  fact, 
issue.  It  is  a  very  serious  matter  that  a 
plaintiff  should  be  called  upon,  after  the 
lapse  of  six  or  seven  years  from  the  date 
when  he  obtained  a  decree,  not  only  to  prove 
all  those  matters  which  it  is  the  business  of 
the  Court  to  look  to,  but  also  to  prove  de  novo 
the  case  originally  set  up.  The  witnesses 
might  all  be  dead,  the  documents  might  all 
disappear,  and  one  might  feel  the  utmost 
difficulty  in  proving  a  matter  which  he  might 
very  easily  have  done  seven  years  before. 
We  think,  therefore,  that  the  Court  ought 
to  be  very  cautious  after  the  lapse  of  a 
considerable  time  in  making  any  assumption 
in  favour  of  the  judgment-debtor,  which  he 
was  not  entitled  to  at  the  time  when  judg- 
ment was  passed  against  him.  The  case 
therefore  must  go  back  to  the  Lower  Appellate 
Court  for  a  distinct  finding  whether  or  not 
any  notice  issued  first  in  1868,  and  afterwards 
in  1871.  In  finding  upon  that  question,  the 
Lower  Appellate  Court  must  give  proper 
weight  and  consideration  to  the  maxim 
Omnia  presumuntur  riU  esse  acta,  by  which 
all  acts  done  by  the  Court  must  be  presumed 
to  have  been  done  in  accordance  with  law 
and  practice. 

We  may  add  that  the  Judge,  in  dealing 
with  the  question  of  the  service  of  notice 
in  1868,  has  left  the  case  in  a  position  which, 
we  think,  he  was  not  justified  in  doing.  He 
says  that  the  defendants  are  in  a  dilemma  in 
respect  of  that  notice,  because,  if  the  notice 
was  served,  then  the  defendants  were  barred ; 
if  it  was  not  served,  then .  the  decree  was 
dead  by  lapse  of  time,  and  there  would  be  no 
need  for  setting  it  aside.    That  may  be  true, 
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bat  then  the  result  of  the  Judge's  order 
setting  aside  the  decision  of  the  Moonsiff, 
who  dismissed  the  plaintiff's  suit,  will  be  to 
restore  the  first  ex-parie  judgment  of  the 
Moonsiff.  The  Judge  ought  not  to  have  left 
the  question  of  the  service  of  notice  undeter- 
mined in  that  way.  He  was  bound  to  come 
to  a  definite  finding  on  that  point. 


The  23rd  April  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Ejectment — Damag^es — Specific  Performance. 

Case  No.  1327  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bkaugulpore, 
dated  the  2$th  March  i8yj,  reversing  a 
decision  of  the  Moonsiff  of  Begoosurai, 
dated  the  28th  August  i8ya, 

Bajrungee  Dutt  Pattuck  (one  of  the 
Defendants),  Appellant^ 

versus 

Shaikh  Moorad  Ali  and  another  (Plaintiffs), 

Respondents, 

Moonshee  Mahomed  Yusufiox  Appellant. 

Moonshees  Abdool  Baree  and  Serajul  Islam 
for  Respondents. 

D,  after  havings  {iriven  a  kutktna  pottah  of  a  certain 
village  to  M,  granted  another  kutkina  pottah  of  the 
same  land  to  R,  who  obtained  possession  under  his 
pottah.  M  then  sued  D  and  K  for  ejectment,  and  to 
recover  possession : 

Heu)  that  M's  remed]^  lay  in  an  action  for  damagfes, 
and  that  he  could  not  claim  specific  performance  unless 
R  raised  no  objection  to  giving  up  possession. 

Phear,  J. — Having  regard  to  the  peculiar 
way  in  which  this  case  has  come  before  us, 
we  think  there  is  not  sufficient  ground  for 
our  interfering  with  the  decision  of  the 
Lower  Appellate  Court  upon  special  appeal. 

The  plaintiff  says  that  the  first-named 
defendant,  Bujrungee  Dutt,  granted  him  a 
kutkina  pottah  of  a  certain  village  on  the 
26th  May  1 87 1,  and  that  the  defendant  after- 
wards granted  another  kutkina  pottah  of  the 
same  property  to  Mr.  Rainey  on  the  21st 
July  1 87 1.  And  he  says  that  Mr.  Rainey 
obtained  possession  under  his  pottah,  and 
that  he,  the  plaintiff,  has  not  been  able  to 
get  possession.  He  states  the  ceason  which 
led  to  the  delay  in  his  getting  possession ; 
and  be  seeks  in  this  suit  to  eject  Mr. 
kalney,  and  to  recover  possession  of  the  pro- 
perty himself. 


Now,  it  appears  to  us,  on  the  facts  stated 
by  the  plaintiff,  that  the  suit  is,  to  a  consider- 
able degree,  misconceived.  If  the  first  defend- 
ant, after  executing  a  kutkina  pottah  to  the 
plaintiff,  but  before  giving  the  plaintiff  pos- 
session of  the  property  according  to  its 
terms,  had  granted  another  pottah  to  Mr. 
Rainey,  and  given  Mr.  Rainey  actual  enjoy- 
ment of  the  property  thereunder,  it  would 
then  no  longer  be  in  the  power  of  the  first 
defendant  to  carry  out  the  contract  which 
was  involved  in  the  pottah  which  he  first 
granted  to  the  plaintiff.  And  the  plaintiff's 
remedy,  if  he  was  entitled  to  a  remedy  under 
the  circumstances  of  the  case,  would  be  in 
the  shape  of  damages.  He  could  not  get 
specific  performance  of  his  contract,  but  he 
would  have  a  right  to  be  compensated  for 
the  loss  of  the  benefit  which  he  would  have 
derived  from  the  contract,  had  the  contract 
been  duly  carried  into  effect.  However,  this 
defence  is,  strictly  speaking,  not  set  up  either 
by  the  first-named  defendant,  the  lessor  Buj- 
rungee Dutt,  or  by  Mr.  Rainey.  Indeed,  Mr. 
Rainey  does  not  appeal  at  all,  and  therefore 
we  must  take  it  that  he  has  no  objection  to 
the  decree  which  the  plaintiff  has  obtained 
in  the  Court  below.  The  only  person  who 
appears  against  the  decree  of  the  Lower 
Appellate  Court  to  this  Court  is  Bujrungee 
Dutt,  the  lessor;  and  he  could  make  no 
answer  to  the  plaintiff's  claim  other  than 
that  which  we  have  suggested,  if  it  is  founded 
in  fact,  namely,  that  he  has  put  some  one 
else  into  the  possession  of  the  property,  and 
is  unable  to  carry  out  the  contract  with  the 
plaintiff.  But,  as  long  as  Mr.  Rainey 
declines  to  defend  this  suit,  it  is  difficult  to  see 
how  Bujrungee  Dutt  can  take  up  this  line 
of  defence.  Under  these  circumstances,  we 
understand  that  Mr.  Rainey  raises  no 
objection  to  giving  up  possession  of  the  pro- 
perty to  the  plaintiff,  and,  therefore,  there  is 
no  reason  in  law  why  the  first-named  defend- 
ant, Bujrungee  Dutt,  should  not  specifically 
perform  the  contract  which  he  made  with  the 
plaintiff. 

» 

On  the  whole,  then,  it  seems  to  us  that,  on 
the  facts  as  they  now  appear,  the  decree  of 
the  Lower  Appellate  Court  is  substantially 
right,  and  that  this  appeal  fails.  Accord- 
ingly we  dismiss  the  appeal  with  costs. 

In  the  view  we  have  taken  it  is  not  neces- 
sary.for  us  to  express  any  opinion  as  to  the 
merits  of  the  case.  The  merits  seem  to 
depend  entirely  upon  questions  of  fact,  and 
those  have  been  determined  by  the  Lower 
Appellate  Court  in  favour  of  the  plaintiff. 
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The  27th  April  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justicey  and  the  Hon'ble  VV.  Ainslie, 
Judge.  , 

Benameedar—Beneficiaiy  Owner— Purchaser's 

Liabihties. 

Case  No.  1599  ^^  ^873. 

Spefial  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sythety  dated 
the  ^th  April  iSy^,  affirming  a  decision 
of  the  Moonsiff  of  Parkul,  dated  the 
16th  December  i8j2. 

Hakeem  Meah  (Plaintiff),  Appellant, 

versus 

Beejoy  Patnee  and  others  (Defendants), 

Respondents, 

Baboo  Ashootosh  Dhur  for  Appellant. 

Baboo  Bharut  Chunder  Dutt  for 
Respondents. 

Where  there  is  a  person  in  possession  of  an  estate 
other  than  the  nominal  owner,  i.  e.t  the  person  in  whose 
name  the  title-deed  is,  a  purchaser,  althous^h  he  may  be 
a  purchaser  for  value,  is  bound  to  inquire  what  is  the 
nature  of  his  possession .  I f  he  does  not  think  fit  to  do  so, 
he  takes  subject  to  the  rights  of  the  .person  in  posses- 
sion. 

Couchy  C.J, — The  plaintiff's  case  was 
that  the  lands,  the  subject  of  the  suit,  were 
included  in  the  pottah  which  was  in  the 
name  of  Rajah  Rajendro  Singh,  and  that  the 
Rajah  sold  the  knds  of  Mattare  Roy  and 
Dumai  Roy,  and  that  subsequently  they  sold 
to  the  plaintiffs. 

The  defendants'  case  was  that  they  were 
the  real  owners,  and  that  these  two  persons 
were  only  benameedars,  the  transfer  made 
from  Rajah  Rajendro  Singh  to  them  being 
the  transfer  only  of  the  nominal  or  benamee 
right.  The  facts  have  been  found  by  both 
the  lower  Courts  in  favour  of  the  defendants 
upon  this  point.  But  the  Subordinate  Judge, 
at  the  end  of  his  judgment,  says:  **  The 
plaintiffs  assert  that  they  made  the  purchase 
in  good  faith ;  but,  taking  this  to  be  true, 
the  Court  cannot  make  a  third  party  a  loser, 
when  a  person  has  purchased  in  good  faith 
the  right  of  such  third  party  from  others 
who  are  not  the  owners." 

We  cannot  say  that  this  is  good  law ;  but, 
upon  the  facts  as  found,  we  think  the  plaint- 
iffs have  no  right  to  recover  the  property. 
It  is  found  by  the  Subordinate  Judge  that 


the  defendants  had  been  the  rightful  owners 
before  the  grant  of  the  pottah  in  the  name  of 
Rajah  Rajendro  Singh,  and  had  been  in 
possession  up  to  the  time  of  the  suit.  In 
another  place,  he  says  that  "the  property 
was  in  the  ostensible  names  of  Dumai  and 
Mattare,  but  the  property  as  before  was  in 
the  possession  of  the  defendants,  and  was 
owned  by  them."  So  that  we  have  here  a 
case  where  the  benameedars  have  no  posses- 
sion, and  the  property  is  in  the  possession  of 
the  persons  from  whom  they  were  benamee- 
dars. In  such  a  case  the  person  purchasing 
from  the  benameedars  was  bound  to  inquire 
what  was  the  interest  of  the  persons  who 
were  in  possession.  It  is  a  question  of 
equity,  whether  the  person  buying  from  the 
benameedars  can  be  considered  to  have  had 
actual  or  constructive  notice  that  the  benamee- 
dars were  not  the  real  owners,  and  that  the 
purchase  was  made  simply  in  their  names 
for  the  other  persons. 

It  was  on  this  principle  that  I  decided  a 
case  which  is  reported  in  6  Bombay  High 
Court  Reports,  p.  59,  where  the  purchase 
had  been  made  from  the  person  who  was  the 
nominal  owner,  but  it  appeared  that  there 
was  a  trust  for  some  charity  for  the  benefit 
of  the  Chinese  community  in  Bombay,  and 
there  was  a  possession  by  persons  who  were 
objects  of  the  charity.  1  held  that  the 
purchaser  was  bound  to  inquire  what  the 
nature  of  that  possession  was,  and  was  afifected 
by  notice  of  the  trust  for  the  charity.  The 
principle  is  that,  if  a  purchaser,  although  he 
may  be  a  purchaser  for  value,  has  actual  or 
constructive  notice  of  the  trust,  he  is  bound 
by  it  to  the  same  extent  and  in  the  same 
manner  as  the  person  from  whom  he  pur* 
chases.  And,  where  there  is  a  person  in 
possession  of  the  estate  other  than  the 
nominal  owner,  the  person  in  whose  name 
the  title-deed  is,  the  purchaser  is  bound  to 
inquire  what  is  the  nature  of  his  possession. 
If  he  does  not  think  fit  to  do  so,  he  takes 
subject  to  the  rights  of  the  person  in  pos- 
session. 

That  rule  must  be  applied  to  this  case. 
There  may  be  cases  in  which  a  purchase 
from  a  benameedar  would  be  sufficient,  and 
would  give  a  good  title,  but,  in  such  a  case  as 
the  present,  where  the  defendants  were  in 
possession,  I  think  the  plaintiffs'  purchase 
from  the  benameedars  did  not  give  them  any 
title  or  right  to  recover  the  property.  The 
appeal  will,  therefore,  be  dismissed,  although 
the  law  laid  down  by  the  Subordinate  Judge 
is  not  correct.  The  respondent  will  have 
his  costs. 
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The  27th  April  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  A7..  Chief 
yusttce,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Special  Appeal. 

Case  No.  1620  of  1873. 

Sp€eial  Appeal  from  a  decision  passed  by 
the  Judge  of  Dinagepore^  dated  the  21st 
June  i8yjy  reversing  a  decision  of  the 
Moonsiff  of  Sahib  gunge,  dated  the  ^ist 
December  i8'j2. 

Sooraj  Kant  Acbarje  (Plaintiff),  Appellant^ 

versus 

Khoodee  Narain  Manna  and  others 
(Defendants),  Respondents. 

Mr.  C.  Piffard  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondents. 

A  judgement,  which  shows  on  the  face  of  it  want  of 
doe  consideration  of  evidence  and  the  introduction  of 
foreijqi  matters  into  the  case,  mav  be  brought  up  before 
the  High  Court  in  special  appeal. 

Cffuck,  C.J, — We  think  we  cannot  allow 
the  decision  of  the  Judge  to  stand.  He  says 
diat  the  evidence  was  altogether  on  one  side, 
as  in  fact  it  was,  it  being  that  for  two  years 
rent  had  been  paid  at  the  rate  at  which  it 
was  claimed.  Then  he  says  that  the  plaint- 
iff "  fails  to  show  any  agreement  for  enhanced 
"rent,  or  that  actually  enhanced  rents 
*^were  paid."  We  cannot  understand  his 
saying  that  the  plaintiff  failed  to  show  that 
enhanced  rents  were  paid,  and  if  they  had 
been  paid  for  three  years,  it  would  be 
evidence  of  an  agreement  to  pay  rent  at  that 
rate.  But  the  Judge  goes  on  to  state  what 
appears  to  us  to  be  the  key  to  his  judgment, 
viz.,  that  the  enhancement  of  all  ryots  in 
this  mehal  and  their  ''  resistance  to  the  same 
"  is  well  known,  and  there  could  be  no 
*^  enhancement  of  rent,  the  parties  not  agree- 
ing to  it,  and  even  if  exactions  had  been 
forced  from  the  ryots  for  some  years,  and 
they  were  clearly  proved,  I  cannot  consider 
such  payments  to  be  the  rents  as  due 
"  subsequently  from  the  ryots.  I  would  rather 
look  upon  such  excess  payment  as  abwabs 
and  cesses.''  There  is  nothing  in  the  case 
to  justify  the  Judge  in  speakmg  of  these  as 
exactions.  It  is  clear  that  he  unfortunately 
imported  into  the  case  what  he  had  no  busi- 
ness to  take  into  account — some  knowledge 
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he  had  acquired  of  the  state  of  things  in  this 
mehal.  A  judgment  which  shows  on  the 
face  of  it  a  want  of  due  consideration  of  the 
evidence  in  the  case,  and  the  introduction  of 
other  matters,  is  one  which  we  think  wc 
cannot  allow  to  stand.  There  is  an  error  in 
the  decision  of  the  case  and  in  the  investi- 
gation of  it  which  has  affected  the  decision 
on  the  merits,  and  it  may  be  brought  before 
this  Court  in  special  appeal.  The  appellant 
is  entitled  to  have  the  unbiased  judgment  of 
the  Lower  Appellate  Court  on  the  facts  of 
the  case.  The  decree  must  be  reversed,  and 
the  case  remanded  for  re-hearing. 
The  costs  will  follow  the  result. 
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The  27th  April  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Registratioii  in  Collectorate— Cause  of  Action* 

Case  No.  1242  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  13th  March  /^7J,  affirming  a 
decision  of  the  Moonsiff  of  Monghyr, 
dated  the  20th  July  18 J 2. 

Rewat  Mahton  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Penum  Mundar  and  others  (Plaintiffs), 
Respondents. 

Baboo  Boodh  Sen  Singh  for  Appellants.  , 
Baboo  Mohinee  Mohun  Roy  for  Respondents. 

Where  parties  reljrtng'  on  thetr  title  to  certain  proper* 
ty  apply  to  have  their  names  put  into  the  Coltectorate 
books,  and  their  application  is  successfully  opposed  bv 
other  parties  claimtnG^  the  same  property  on  the  ground 
of  a  conveyance  made  to  themselves,  such  oppositfbti 
constitutes  a  good  cause  of  action  to  the  parties  first 
mentioned  if  they  have  the  right  alleged. 

Phear,  J. — We  think  that  no  ground  ha4 
been  furnished  to  us  upon  which  we  ought 
to  interfere  with  the  decision  of  the  Lower 
Appellate  Court  upon  special  appeal. 

It  was  first  objected  that  the  plaintiffs  had 
shown  no  cause  of  action  in  this  suit.  But 
the  purpose  of  the  suit  is  to  have  a  deciaratiofi 
of  title  to  property;  and  the  plaintiffs  dis^ 
tinctly  say  that,  in  reliance  upon  the  strength 
of  their  title  which  they  want  \o  have 
declared,  they  went  to  the  Collectorate  to 
have  their  names  put  Into  the  Coilecfora^ 
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books;  but  that  the  defendants  saccessfuUy 
opposed  this  application  on  the  ground  that 
Meherban  Mahton,  the  first  defendant,  in 
whose  name  the  property  stands,  executed 
in  their  favour  a  skurakutnamay  which 
gave  them  the  right  to  the  property.  This 
conduct  on  the  part  of  the  defendants  con- 
stitutes a  very  good  cause  of  action— exceed- 
ingly good  ground  why  the  plaintiffs  should 
come  into  Court  to  vindicate  their  right  to 
the  property  if  they  have  the  right. 

It  was  next  objected  that  the  property  was 
of  a  value  much  beyond  the  jurisdiction  of 
the  Moonsiff  who  tried  the  suit  in  the  first 
instance,  and  that  therefore  the  decrees  of 
the  Courts  below  were  bad  for  want  of 
jurisdiction.  But  the  valuation  which  the 
plaintiffs  put  upon  the  plaint  was  within  the 
limit  of  the  Moonsiffs  jurisdiction,  and  no 
issue  was  raised  or  asked  for  in  either  of  the 
Courts  below  as  to  the  value  of  the  property. 

It  was  pressed  upon  us  that  this  Court 
will  entertain  the  question  of  jurisdiction  at 
any  stage  of  the  proceedings ;  and  a  case  was 
cited  to  us  from  the  14  Weekly  Reporter, 
p.  328,  in  which  this  Court  had,  on  special 
appeal,  after  as  many  as  five  previous 
hearings,  set  aside  all  the  decisions  of  the 
Courts  below  upon  an  objection  to  the 
jurisdiction  which  was  made  then  for  the 
first  time.  But  in  that  case  it  seemed  to  the 
Judges,  who  heard  the  special  appeal,  upon 
the  facts  which  the  plaintiff  himself  set  out 
in  his  plaint,  that  the  value  of  the  property 
was  incontestibly  beyond  the  limit  of  the 
Moonsiff's  jurisdiction.  In  the  present 
instance,  we  have  nothing  of  this  kind  to  go 
upon.  It  is  true  that  there  are  statements 
in  the  plaint  from  which  we  may  infer  that 
the  property,  many  years  ago,  was  of  a  larger 
value  than  the  present  limit  of  the  Moonsiff's 
jurisdiction,  and  the  statements  thus  made  in 
the  plaint  would  be  exceedingly  good  evidence 
bearing  upon  an  issue  of  jurisdiction,  if  an 
issue  upon  that  point  had  been  raised.  But 
it  is  impossible  for  us  to  say,  upon  these 
statements  alone,  that  the  value  of  the  pro- 
perty must  necessarily  be  taken  to  be,  as 
against  the  plaintiffs,  of  a  larger  value  than 
that  for  which  a  suit  could  be  brought  in  the 
Moonsiff's  Court.  It  would  be  necessary  for 
us,  before  we  could  act  upon  this  objection, 
to  direct  that  an  issue  as  to  the  value  of  the 
property  should  be  framed  and  sent  back  to 
the  first  Court  to  be  tried.  But  this  is  a 
course  which  we  do  not  think  it  necessary  or 
right  to  take  at  this  stage  of  the  proceedings. 

The  other  objections  which  have  been  made 
^a  special  appeal  seem  to  be  all  directed  to 


the  value  of  the  evidence,  and  to  question  the 
soundness  of  the  judgment  which  the  Lower 
Appellate  Court  has  formed  upon  the  evidence 
with  regard  to  the  facts  of  the  case.  With- 
out expressing  any  opinion  either  way  upon 
the  value  of  these  objections,  or  upon  the 
merits  of  the  case  itself,  it  is  enough  for  ns 
to  say  that  we  think  that  they  are  not  of 
such  a  nature  as  we  can  entertain  on  special 
appeal. 

The  appeal  is,  therefore,  dismissed  with 
costs. 


The  a8th  April  1874. 


Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Revenue  Settlement-^Enhancement  of  Rent. 
Case  No.  484  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Bhaugul^ 
pore,  dated  the  j/A  February  rSjj, 
reversing  a  decision  of  the  Moonsiff  of 
Begoosurai,    dated    the    2sth    November 

l8j2. 

Roopun  Roy  and  another  (Defendants), 

Appellants^ 

versus 

Purdeep  Singh  and  others  (Plainti£Fs), 
Respondents. 

Baboo  Gopeenath  Mookerjee  for  Appellaiits. 

Baboo  Gunesh  Chunder  Chunder  for 
Respondents. 

If  a  ryot  has  a  rig^ht  of  occupancy,  his  rate  of  rent 
can  only  be  enhanced  in  the  mode  prescribed  by  law  ; 
if  he  has  not,  his  landlord  can  only  claim  arrears  d 
rent  on  the  ground  of  actual  agreement,  express  or 
implied.  Such  claim  cannot  be  made  at  an  enhanced 
rate,  simply  because  the  landlord  has  settled  with 
Government  at  a  higher  rate  of  revenue. 

Pheary  J. — It  seems  to  us  that  the  Subor- 
dinate Judge  has  committed  error  in   hia 
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decision.  The  plaintiff  seeks  to  recover 
arrears  of  rent  from  the  defendant  in  respect 
of  the  year  1278.  And  he  states  the  amount 
of  those  arrears  at  Rs.  98-11  annas.  The 
defendant  admits  that  he  owes  rent  to  the 
plaintiff  for  the  year  1378,  but  he  says  that 
the  rent  which  he  owes  is  less  than  Rs.  98- 
II  annas.  And  indeed  there  seems  to  be 
scarcely  any  doubt  that  the  plaintiff  in  this 
suit  seeks  to  recover  from  the  defendant  a 
higher  rate  of  rent  than  he  has  hitherto  been 
receiving  from  the  defendant.  In  other 
words,  he  is  seeking  to  recover  arrears  of 
rent  at  an  enhanced  rate,  although  he  does 
not  say  so  in  terms,  neither  has  he  made  any 
foundation  for  a  claim  of  this  kind  according 
to  the  provisions  of  the  Rent  Law.  It  seems, 
however,  that  the  cause  of  action  upon  which 
he  comes  into  Court  to  make  this  claim  upon 
the  defendant  is,  that  he  has  lately  taken  a 
settlement  from  Government  of  land,  of 
which  this  is  a  ponion.  at  a  higher  rate  of 
revenue  than  that  at  which  he  held  it  before. 
And  the  Subordinate  Judge  says:  "It 
"would  be  quite  contrary  to  equity  if  the 
"plaintiffs  pay  to  Government  at  the  rate 
"of  Rs.  3  per  beegha,  and  receive  rents 
"from  the  ryots  at  a  less  rate.  There  is 
"do  need  of  issuing  a  notice  for  obtaining 
"rent  equal  to  the  amount  of  malgoozaree 
"fixed  by  Government  in  the  settlement. 
"On  the  contrary,  a  notice  is  necessary  to 
"be  issued  when  the  plaintiffs  wish  to  obtain 
"rents  more  than  that  fixed  by  Government 
"  in  the  settlement,  or  if,  after  the  settlement 
"by  Government,  the  plaintiffs  themselves 
"had  realized   from   any  tenant  at  a  less 


••rate." 


The  position  thus  taken  up  by  the  Subor- 
dinate judge  is,  we  think,  unsound.  If  the 
defendant  is  a  ryot  having  a  right  of  occu- 
pancy, then  his  rate  of  rent  can  only  be 
enhanced  in  the  mode  prescribed  for  that 
purpose  by  the  Rent  Law.  If  he  be  not  a  ryot 
having  a  right  of  occupancy,  then  the 
plaintiff  has  laid  no  foundation  for  this  suit. 
He  can  only  claim  arrears  of  rent  upon  the 
footing  of  actual  agreement,  express  or 
implied.  The  first  Court  took  the  view 
which  we  have  just  endeavoured  to  explain, 
and  gave  the  plaintiff  a  decree  simply  for  the 
tent  at  the  old  rates;  in  fact,  the  rates 
admitted  by  the  defendant.  And  it  appears 
to  as  that  this  was  a  right  decision.  Accord- 
ragly  we  reverse  the  decree  of  the  Lower 
Appellate  Court,  and  affirm  that  of  the  first 
Court  The  appellant  must  have  his  costs 
in  this  Court  and  in  the  Lower  Appellate 
Court. 


The  38th  April  1874. 
Present : 
The  Hon'ble  W.  Ainslie,  Judge. 

Partition— Revenue-paying  Land—  Jurisdictioa 
— Dedaratoiy  Decree. 

Case  No.  1730  of  1873. 

Special  Appeal  from  a  decision  passed  hy  the 
Subordinate  Judge  of  Chittagongy  dated 
the  2jrd  July  /<?7J,  reversing  a  decision  of 
the  Moonsijf  of  Hoivla,  dated  the  24th 
April  1873. 

Ruttun  Monee  Dutt  and  others  (Plaintiffs), 

Appellants, 

7>ersus 

Brojo  Mohun  Dutt  and  another  (Defendants), 

Respondents, 

Baboo  Aukhil  Chunder  Sen  for  Appellants. 

Baboo  Sreenath  Banerjee  for  Respondents. 

A  suit  for  partition  of  revenue-paying^  land  is  not 
cognizable  by  a  Civil  Court ;  ana  it  cannot  succeed 
even  as  to  lakhiraj  land  unless  it  specifies  quantity  and 
situation. 

Failing  in  such  a  suit,  a  plaintiff  cannot  as  of  right 
claim  a  declaratory  decree. 

This  was  an  application  for  a  partition  of 
a  certain  plot  of  land  described  as  comprising 
3  dags,  No.  124  of  nowabad  property,  and 
Nos.  125  and  126  of  resumed  lakhiraj  land. 

The  plaintiff  claimed  two-thirds  of  the 
whole,  and  asserted  a  local  custom  whereby 
the  elder  brother  was,  on  a  partition  taking 
place,  entitled  to  claim  the  northern  portion 
of  the  block.  The  defendant,  amongst  other 
things,  disputed  the  right  of  the  plaintiff  to 
more  than  one-half.  The  first  Court  gave 
the  plaintiff  a  decree  for  two-thirds  of  the 
land. 

The  second  Court  reversed  that  decision, 
holding  that  a  suit  of  this  nature  "  for  parti- 
tion of  land  of  a  joint  undivided  revenue- 
paying  mehal  is  not  cognizable  by  the  Civil 
Court.''  It  seems  to  me  that  the  Subordi- 
nate Judge  is  perfectly  right  on  this  point. 
If  the  Civil  Court  could  direct  the  partition 
of  a  small  quantity  of  revenue-paying  land, 
the  Civil  Court  could  also  divide  a  larger 
quantity  or  successive  small  quantities  mak-' 
ing  up  the  whole,  without  the  intervention 
of  the  Collector,  on  whom  the  power  to  make 
a  division  is  expressly  conferred  by  Regula- 
tion XIX.  of  1814. 

It  is  said  that  dag  No.  124  is  rent-free 
land,  and  capable  of  being  divided  by  the 
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consider  the  effect  of  the  ruling  laid  down 
by  the  Privy  Council  in  the  case  in  9 
Weekly  Reporter ;  and  it  is  probably  suffi- 
cient for  us  now  to  say  that  the  circumstances 
of  that  case  were  entirely  different  from 
those  of  the  present  case.  There  the  suit 
appears  to  have  been  brought  solely  for  the 
purpose  of  establishing  the  plaintiff's  right 
to  enhance,  and  the  cause  of  action  relied  upon 
initiated  in  the  service  of  notice.  Neither 
side  attempted  to  treat  the  suit  as  a  mere 
claim  for  arrears  of  rent»  until  the  litigation 
reached  the  Privy  Council.  Here  the  suit 
was  from  the  beginning  essentially  a  suit  to 
recover  arrears  of  rent  due  in  respect  of  the 
years  1278  and  1279,  ^^^  ^^^  question 
whether  plaintiff  had  made  out  a  right  to  be 
paid  rent  at  an  enhanced  rate  for  1279  was 
only  part  of  the  larger  question  what  was 
the  rate  at  which  the  rent  was  due  for  that 
year.  We  think,  therefore,  that  the  Lower 
Appellate  Court  did  not  commit  any  error  in 
decreeing  arrears  of  rent  for  1279  ^^  ^^^ 
rate  which  it  found  to  be  the  true  rate, 
although  it  was  less  than  the  enhanced  rate 
claimed  by  the  plaintiff. 

We  think  that  the  defendant's  first  objec- 
tion also  fails.  As  the  result  of  the  defence 
set  up  by  the  defendant  in  the  present  case, 
amongst  other  issues  framed  were  the  follow- 
ing :  First,  what  were  the  old  rates  at 
which  the  defendant  paid  rent  to  the  plaintiff 
for  this  land  ?  and,  secondly^  is  the  defendant 
entitled  to  hold  this  land  permanently  at  fixed 
rates  ?  These  were  the  two  principal  issues 
between  the  parties.  The  matter  of  suit, 
regard  being  had  to  the  defence  set  up,  could 
not  properly  be  tried  between  the  parties 
without  the  determination  of  these  issues. 
It  thus  became  incumbent  upon  the  Court 
to  decide,  first,  what  was  the  rate  of  rent  at 
which  the  defendant  had  been  holding  of  the 
plaintiff  up  to  the  end  of  Choit  1278.  And 
next,  was  he  entitled,  as  he  alleged  he  wa9, 
to  hold  the  land  permanently  at  that  fixed 
rate }  Accordingly,  it  cannot  rightly  be  com- 
plained of  on  special  appeal  that  the  Lower 
Appellate  Court  came  to,  and  recorded,  specific 
findings  upon  these  issues.  In  other  words, 
we  think  that  the  appeal  of  the  defendant,  so 
far  as  it  complains  that  the  Lower  Appellate 
Court  has  come  to  a  finding  on  the  second 
issue,  cannot  be  sustained.  It  was  pressed 
upon  us,  and  a  decision  of  the  Privy  Council 
was  adduced  to  show  that,  inasmuch  us  this 
finding  was  useless  for  the  purposes  of  this 
case  (because  the  Court  had  also  found  that 
the  plaintiff  had  not  made  good  his  claim  to 
enhanced  rate),  therefore  the  finding  ought 


not  to  be  allowed  to  stand  upon  the  record 
as  a  judicial  decision  between  the  parties. 
It  seems  to  us,  however,  that,  as  the  Court 
was  certainly  called  upon  to  come  to  a 
decision  one  way  or  the  other  on  this  issue,  the 
decision  at  which  it  arrived  must  remaio 
matter  of  record.  Whether  it  will  ever 
hereafter  affect  the  defendant  prejudicially  or 
not  must  be  left  to  depend  upon  the  circum- 
stances of  the  case  in  which  it  may,  if 
ever,  be  adduced  as  evidence.  We  think 
that  we  cannor,  on  this  special  appeal,  inter- 
fere with  it,  or  make  any  declaration  with 
regard  to  its  possible  prospective  effect. 

The  plaintiff  in  his  cross-appeal  complained 
that  the  Judge  had  refused,  for  insufficient 
reasons,  to  give  him  rent  at  enhanced 
rates.  But  we  are  of  opinion  that  the  ground 
upon  which  the  Judge  based  this  part  of  his 
decision  is  sound.  The  plaintiff  asked  for 
enhanced  rent,  because  he  said  the  productive 
power  of  the  land  had  increased  by  means 
other  than  the  agency  of  the  defendant  ryot. 
And  the  mode  in  which  he  proposed  to  show 
that  the  productive  power  had  so  increased 
was  this,  that  a  new  watercourse  had  been 
laid  out  and  set  in  operation  by  the  plaintiff 
just  at  the  commencement  of  the  year  ii79« 
The  Judge  was  of  opinion  that  this  cause  of 
Increase  in  the  productive  power  of  the  land 
could  only  be  in  operation,  if  at  all,  by  the 
plaintiff's  own  account  during  the  year  1279 ; 
and  he  thought  that,  under  the  terms  of  sec- 
tion 1 8  of  the  Rent  Law,  it  was  necessary  that 
the  cause  relied  upon  should  be  an  existing 
and  operating  cause,  one  which  had  already 
produced  effect  at  the  time  when  the  notice 
was  served.  And  we  agree  in  that  opinion. 
A  decision  in  the  12  Weekly  Reporter, 
P*  53 1 »  seems  to  corroborate  this  view. 
The  words  of  the  section  18  are  that  "no 
'*  ryot  having  a  right  of  occupancy  shall  be 
'*  liable  to  an  enhancement  of  the  rent 
''  previously  paid  by  him,  except  on  some  one 
''  of  the  following  grounds.''  And  the  second 
of  these*  grounds  is :  ''  That  the  value  of 
''the  produce  or  the  productive  powers  of 
''the  land  have  been  increased  otherwise  than 
"by  the  agencv  or  at  the  expense  of  the 
"  ryot." 

Section  1 4  prescribes  the  mode  in  which  the 
zemindar  must  proceed  in  order  to  get  the 
enhancement  of  rent  to  which  section  18 
refers.  And  under  section  14  a  notice  of 
the  intended  enhancement  must  be  given  in 
or  before  the  month  of  Jeit,  which  must 
specify  the  rent  to  which  the  ryot  will  be 
subject  for  the  ensuing  year,  and  the  ground 
on  which  the  enhancement  of  the  rent  is 


1874.] 


Civil 


•  THB   WtSKLT   fttPOKttR. 


Rulings* 


15 


claimed.  We  think  the  ordinary  meaning  of 
these  words  is  that  the  notice  must  specify  a 
ground  of  enhancement  which  is  actually 
subsisting  and  in  force,  operative,  at  the 
time  when  the  notice  is  issued,  and  not  a 
ground,  or  more  truly  matter,  for  speculating 
or  anticipating  that  a  cause  of  increased 
productiveness  will  arise  or  come  into  force 
after  the  period  when  the  notice  is  served. 
The  Judge  finds  as  a  fact  that  this  water- 
coarse  which  the  plaintiff  relied  upon  as 
being  the  cause  of  the  increased  productive- 
ness of  the  land  was  itself  excavated  in  Jeit 
1378,  and  that  the  notice  itself  was  issued 
in  the  same  month. 

On  the  whole,  we  are  of  opinion  that  both 
the  appeal  of  the  defendant  and  the  cross- 
appeal  of  the  plaintiff  fail,  and  must  be 
dismissed. 

We  think  that  each  party  must  pay  his 
own  costs. 


The  29th  April  1874. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudgis. 

Set-off— Contribution—Act  VI 1 1,  of  1859,  s.  I3i. 

Case  No.  1372  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  ijth  February  iSyj,  modifying  a 
decision  of  the  Moonsiff  of  Taj  pore  ^  dated 
the  ijth  September  18^2. 

Hossena  Bebee  (Plaintiff),  Appellant, 

versus 

James  Smith  (Defendant),  Respondent, 

Mr.  M,  L.  Sandel  for  Appellant. 

Mr.  R.  T,  Allan  for  Respondent. 

The  claim  which  a  defendant  may,  under  Act  VI 11.  of 
1S59,  s.  121,  setoff  agfainst  a  plaintiff's  money-claim 
nmst  itself  be  of  the  nature  of  a  debt.  A  claim  based 
spon  priociples  of  equity,  e.  g.,  a  claim  to  contribution, 
caooot  be  tried  by  way  of  set-off  under  the  provisions 
of  this  section. 

To  admit  of  a  set-off,  there  must  be,  by  the  nature  of 
the  two  claims,  such  a  connection  between  the  claim  and 
coooter-clatm  that  the  truth  and  completeness  of  the 
one  cannot  be  judged  of  or  measured  without  reference 
to»  and  a  consideration  of,  the  other. 

Phear,  J. — ^This  is  a  suit  brought  by  the 
plaintiff,  one  of  several  cd-sharers  in  a  consi- 
derable proper^,  to  recover  Rs.  683-10-1 1 
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principal  with  interest  in  respect  of  arrears 
of  rent  which,  she  says,  are  due  from  the 
defendant  to  her  as  her  share  for  the  years 
1276,  1277,  ^"d  1278. 

The  defendant  admits  the  plaintiff's  claim 
to  the  rent  for  which  she  sues,  but  says  that, 
during  the  years  in  question,  he  paid  on 
behalf  of  all  the  shareholders  the  Govern- 
ment revenue  due  in  respect  of  the  estate, 
and  that  the  plaintiff's  quota  of  this  revenue 
was  Rs.  Ill  odd  annas  for  the  year  1276, 
Rs.  114  for  the  year  1277,  and  Rs.  113 
for  the  year  1278,  and  he  claims  in 
this  suit  to  set  off  these  items  against  the 
arrears  of  rent  due  from  him  to  the  plaintiff. 

The  question  now  before  us  is  whether 
the  defendant  can  in  this  suit  set  off  these 
items  against  the  plaintiff's  claim. 

We  think  that  he  cannot.  The  section  of 
the  Civil  Procedure  Code  which  authorizes 
a  defendant,  when  sued  for  a  money-debt,  to 
set  off  a  money-claim  against  him,  is  section 
121.     It  is  in  these  words:  "If,  in  a  suit 

for  debt,  the  defendant  desire  to  set  off 

against  the  claim  of  the  plaintiff  the  amount 

of  any  debt  due  to  him  from  the  plaintiff,  he 
''  shall  tender  a  written  statement  containing 
''the  particulars  of  his  demand,  and  the 
'*  Court  shall  thereupoti  inquire  into  the 
*'  same :  Provided  that,  if  the  sum  claimed 
"  by  the  defendant  exceed  the  amount  cogni- 
"  zable  by  the  Court,  the  defendant  shall  not 
"  be  allowed  to  set  off  the  same,  unless  he 
''  abandon  the  excess." 

If  this  section  were  absent  from  the  Code, 
then  the  remedy  of  a  defendant,  who  had  a 
money-claim  against  the  plaintiff  who  sued 
him  for  money,  could  be  obtained  only  by 
bringing  a  separate  suit.  And  this  remedy 
is  still  open  to  the  defendant  in  all  cases  to 
which  section  121  does  not  apply,  or  in 
which  the  defendant  has  not  availed  himself 
of  it.  Now,  on  looking  closely  at  the  words 
of  this  section,  we  see,  as  probably  it  might 
have  been  reasonably  anticipated,  that  the 
claim  which  the  defendant  may  thus  set  off 
against  the  claim  of  the  plaintiff  must  itself 
be  of  the  nature  of  a  debt.  It  would  be 
exceedingly  inconvenient  if  in  answer  to  a 
simple  money-claim  made  by  a  plaintiff  it 
were  open  to  the  defendant  to  set  up  matter 
which  ought  to  be  the  subject  of  a  substan- 
tive suit,  and  to  be  explained  and  set  out  at 
length  in  a  plaint  rather  than  in  a  written 
statement  filed  in  answer  to  the  claim  of  the 
plaintiff.  It  never  was  intended  by  the 
words  of  section  121  that  two  suits  entirely 
different  in  their  character  should  be  tried 
together— the  one  instituted  by  the  plaintiff 
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against  the  defendant, and  the  other  instituted 
by  the  defendant  against  the  plaintiff.  And 
so  we  find  that  the  claim  which,  under  section 
121,  can  be  set  up  by  a  defendant  in  answer 
to  a  money-claim  of  the  plaintiff  mast  be  a 
debt. 

If  we,  however,  inquire  into  the  character 
of  the  set-off  which  the  defendant  makes  in  | 
the  present  case,  we  see  at  once  that  it  is  not 
a  debt.  His  claim  against  the  plaintiff, 
if  it  is  valid  and  capable  of  being  established, 
is  a  claim  which  he  would  have  to  make 
against  her  jointly  with  her  co-sharers,  and 
would  have  to  be  supported  by  evidence  of 
fact  which  had  occurred  affecting  both  her 
and  the  co-sharers,  and  would  depend  for  jts 
merits  upon  the  conduct  of  the  co-sharers  as 
well  as  that  of  the  plaintiff  herself  towards 
the  defendant ;  rather,  perhaps,  we  ought  to 
say,  it  would  depend  upon  conditions  of  equity 
to  be  made  out  between  the  defendant  on  the 
one  side  and  the  plaintiff  and  her  co-sharers 
on  the  other  side.  On  the  whole,  it  would  be 
a  matter  that  could  not  be  fairly  and 
properly  tried  excepting  in  a  separate  suit 
instituted  for  the  purpose.  For  what  is  the 
answer  of  the  defendant  when  looked  at 
closely  ?  He  says : ''  It  is  true  that  I  agreed, 
under  the  terms  of  my  lease,  to  pay  to  you 
and  the  owners  of  this  property  a  certain 
rent  for  this  land  ;  and,  in  particular,  to  pay 
you  individually  the  share  which  you  claim ; 
but  I  have  under  the  circumstances  which 
have  occurred  been  in  the  habit  of  paying 
on  behalf  of  the  owners  of  the  property  the 
Government  revenue  which  is  due  in  respect 
of  it,  and  have  hitherto  been  allowed  to  deduct 
the  money  so  paid  from  the  total  amount  of 
rent  due  from  me  to  the  shareholders :  and 
I  say  that  the  aliquot  part  of  the  Government 
revenue  which  you,  the  plaintiff,  in  your 
relation  with  your  co- sharers,  ought  to  pay 
is,  or  rather  was,  in  the  year  1276  Rs.  iii, 
1277  Rs.  114,  and  so  on." 

If  the  defendant  had  to  make  out  the  case 
which  he  heie  sets  up,  he  would  be  bound  to 
show  that  the  portion  of  the  Government 
revenue  which  the  plaintiff  was  bound  to 
contribute  in  aid  of  and  as  regards  her  other 
co-shareholders  was  in  these  particular  years 
Rs.  Ill,  114,  &c.  But  this  is  precisely  a 
case  of  contribution.  And  it  is  now  some 
time  ago  settled  that  the  liability  to  contri- 
bute towards  a  burden  of  this  kind  is  a 
liability  which,  in  the  absence  of  express 
w6rds,  does  not  rest  upon  contract,  but  which 
is  based  upon  principles  of  equity.  There- 
fore the  obligation  of  the  plaintiff,  if  there  is 
such  an  obligatioui  to  repay  the  defendant  a 


portion  of  the  money  which  he  has  advanced 
on  behalf  of  all  the  shareholders  of  the  pro- 
perty for  the  purpose  of  paying  the  Goveni- 
ment  revenue,  is  not  a  debt  resting  upon  a 
contract  between  herself  and  him,  or  evea 
upon  a  quasi  contract,  but  is  an  obligation  to 
be  ascertained  and  determined  by  the  appli- 
cation of  the  principles  of  equity  to  circam- 
stances  surrounding  the  defendant,  her  co- 
sharers,  and  the  plaintiff,  which  are  far  from 
being  necessarily  simple,  and  which  may  be 
exceedingly  complicated.  It  appears  to  ua 
that  the  Court  cannot  try  a  question  of  this 
kind  by  the  way  of  set-off  to  a  plaintiff's  claim 
under  the  provisions  of  section  121  of  the 
Civil  Procedure  Code,  but  the  defendant 
must  have  recourse  to  a  separate  action  for 
the  purpose. 

Mr.  Allan  pressed  upon  us  that,  apart  from 
statutable  enactment,  Courts  of  Equity  always 
take  into  consideration  claims  by  way  of 
equitable  set-off  set  up  on  the  part  of  the 
defendant,  which  are,  by  the  nature  of  the 
case,  connected  with  the  claim  of  the  plaintiff. 
And  in  support  of  this  position  he  referred 
us  to  section  434  of  Story's  Equity  Jurispru- 
dence. But  the  answer  to  this,  in  the  first 
place,  is  that  the  plaintiff's  claim  is  not  a 
claim,  in  the  proper  sense  of  the  term,  of  an 
equitable  character.  The  plaintiff  seeks  to 
recover  a  simple  money- debt,  not  to  enforce 
an  equity.  And,  in  the  second  place,  we 
apprehend  that  the  connection  which  is 
intended  by  the  words  used  in  the  section 
referred  to,  is  a  connection  in  equity  between 
the  claim  of  the  plaintiff  and  the  counter-claim 
of  the  defendant.  If  the  claim  which  the 
plaintiff  in  equity  brings  against  the  defend- 
ant is  so  connected  with  the  counter-claim 
which  the  defendant  sets  up  against  the 
plaintiff  that  the  one  cannot  be  properly  and 
sufficiently  inquired  into  and  ascertained 
without  consideration  of  the  other,  then  a 
Court  of  Equity  will  allow  a  set-off  which 
the  defendant  in  this  way  makes.  There 
must  be,  by  the  nature  of  the  two  claims, 
such  a  connection  between  them  that  the 
truth  or  completeness  of  the  one  cannot  be 
judged  of  or  measured  without  reference  to, 
and  a  consideration  of,  the  other.  Bat,  as 
we  have  already  endeavoured  to  point  out, 
the  claim  of  the  plaintiff  in  this  case  is  a 
simple  money-claim  resting  tiix)n  the  plain 
words  of  a  contract,  whereas  the  claim  which 
the  defendant  sets  up  against  her  is  a  claim 
arising  out  of  transactions,  by  no  means 
simple  in  their  character,  in  which  the 
interests  of  other  people,  besides  the  plaintiff, 
are  even  more  largely  involved  than  those  of 
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the  plaintiff  herself,  and  which  has  no  imme- 
diate connection  with  his  contract  to  pay 
rent  to  the  plaintiff. . 

Therefore  it  appears  to  us  that,  apart  from 
any  legislative  enactment,  the  Court  could 
not  rightly,  in  the  present  suit,  take  into  con- 
sideration the  matter  of  the  defendant's  set- 
off for  the  purpose  of  determining  whether 
the  plaintiff's  claim  was  good  or  not ;  end 
also  that  section  121  ot  Act  VIII.  of  1859 
does  not  enable  it  to  do  so. 

In  this  view,  we  are  of  opinion  that  the 
decision  of  the  Lower  Appellate  Court  was 
erroneous,  and  that  of  the  first  Court  was  in 
substance  correct. 

We  reverse  the  decree  of  the  Lower 
Appellate  Court,  and  affirm  that  of  the  Moon- 
siff,  with  costs  in  both  the  Courts. 


The  5th  May  1874. 
(Extraordinary  Original  Civil  Jurisdiction.) 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 

Justice^  and  the  Hon'ble  E.  G.   Birch, 
Judge. 


Gnnts  for  Maintenance — Mitakahara  Law— 
Impartible  Estates  —  Limitation  —  Infants — 
Cnstom—Act  X3CV.  of  1857,  ss.  3  &  9. 

Thakur  Kopilnauth  Sahi  Deo,  Plaintiff, 

versus 

The  Government,  Defendant, 

Messrs,  Lowe,  Evans,  and  Lingham  for 

Plaintiff. 

The  Advocate-General  and  Mr,  Kennedy 
for  Defendant. 


B  J,  who  was  in  possession  of  Pergunnahs  Odeypore 
and  Stri  io  Lohardugt?a,  was  found  guilty  of  rebellion. 
An  his  property  was  forfeited  to  Government,  and  he 
was  subsequently  sentenced  to  death  and  executed.  A 
svit  was  eventually  instituted  on  behalf  of  his  infant 
son  for  the  restoration  of  the  land  and  house  which  had 
been  confiscated.  The  case  made  had  two  aspects : 
Fir^^  that  the  estate  which  had  been  granted  towards 
inaintaioing  the  title  and  dignity  of  the  Thakur  was 
inaiieaable ;  secondly^   that  it    was    subject   to    the 
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Mitakshara  Law,  modified  by  the  family-custom  of  pri- 
mogeniture, and  plaintiff  became,  on  his  birth,  a  co« 
sharer  with  his  father  : 

'  HsLD  that  the  grant  being  for  maintenance,  and  the 
descent  being  to  the  heirs  male,  did  not  make  the  estate 
inalienable.  So  long  as  there  is  an  heir  male,  the 
grantor  or  his  heirs  cannot  resume  such  an  estate  ; 
but  a  particular  law  or  custom  is  necessary  to  convert 
an  estate,  which  is  conditional  upon  there  being  an  heir 
male,  into  an  estate  which  cannot  be  aliened  : 

Hbld  that  the  law  of  the  Mitakshara,  by  which  each 
son  has  by  birth  a  property  in  the  ancestral  estate,  is 
inconsistent  with  the  custom  that  the  estate  is  imparti- 
ble, and  descends  to  the  eldest  son,  and  is  not  applica- 
ble to  this  estate : 

Hkld  that  the  suit  was  barred  by  s.  9  of  Act  XXV. 
of  >^57>  which  contains  no  exception  in  favour  of  infants, 
and  that  the  right  of  action  having  been  extinguished 
was  not  revived  by  the  repeal  of  the  Act* 

Couch,  C,J, — The  facts  out  of  which  this 
suit  arose  are  as  follow  : — 

Bishnauth  Sahi,  the  father  of  the  plaintiff, 
was  a  descendant  from  Aynee  Sahi,  a  younger 
brother  of  Maharajah  Rogonauth.  Sahi  Deo, 
formerly  Rajah  of  Chota  Nagpore,  and  was 
in  possession  of  an  estate  consisting  of  the 
Pergunnahs  Odeypore  and  Siri  in  Lohar- 
dugga,  the  subject  of  the  suit,  which  had 
been  granted  by  Maharajah  Rogonauth  Sahi 
Deo  to  Aynee  Sahi.  On  the  4ih  of  Decem- 
ber 1857,  Captain  G.  N.  Oakes,  Principal 
Assistant  Commissioner  at  Lohardugga, 
wrote  to  Captain  W.  H.  Oakes,  Deputy  Com- 
missioner of  Chota  Nagpore,  as  follows  : — 

"  Dated  Chota  Nagpore,  the  4th  Decem- 
ber 1857. 

'*  Sir, — It  appearing  from  the  proceed- 
ings of  this  Court,  herewith  transmitted, 
that  Thakur  Bishnauth  Sahi  has  been  guilty 
of  rebellion,  and  cannot,  after  diligent  search, 
be  found,  I  have  the  honor  to  request  that 
you  will  hold  an  inquiry  under  section  2, 
Act  XXV.  of  1857,  in  order  that,  on  proof  of 
his  having  been  guilty  of  the  above  offence, 
all  his  property  shall  be  forfeited  to  Govern- 
ment." 

On  the  loth  December  1857,  the  Deputy 
Commissioner  replied  to  this  letter  that  an 
inquiry  had  been  held  by  his  Court,  and,  as 
it  had  been  proved  that  Thakur  Bishnauth 
Sahi  had  been  guilty  of  rebellion,  and  could 
not,  after  diligent  search,  be  fpund,  an  order 
had  that  day  been  passed  by  the  Court 
adjudging  that  all  the  property  of  Thakur 
Bishnauth  Sahi  should  be  forfeited  to 
Government,  and  requested  the  Principal 
Assistant  Commissioner  to  adopt  the  neces- 
sary measures  to  carry  out  the  orders  of  the 
Court. 

Accordingly,  on  the  same  10th  of  Decem- 
ber, in  a  proceeding  of  the  Fouzdary  Court 
of  the  Lohardugga  Division,  held  before 
the  Principal  Assistant  Commissioner,  after 
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Stating  that  a  letter  from  the  Deputy  Comm'is 
sioner,   dated   that  day,  to  the  effect  tha 
Thakup  Bishnauth  Sahl  was  proved  guilty 
of  rebellioa  against  the  Government ;  that  he 
was  absconding  and  had  not  been  arrested, 
though  several  measures  had  been  adopted 
for  his  arrest ;  and  that  all  his  moveable  and 
immoveable  properties  should  therefore  be 
confiscated  and  taken  by  Government,  it  was 
ordered  that  a  perwanna  be   drawn  up  to 
the  address  of  the  jummadar  directing  that 
he  should  proceed  and  confiscate  and  make 
an  inventory  of  the  rebers  property  which 
was  confiscated,  and  to  the  tehsildar,  directing 
him  to  send  for  all  the  ryots,  and  prepare  a 
jummabundee.     Mohiput  Lall,  the  tehsildar 
of  the  Attached  Estates  Department  in  Zillah 
Lohardugga,  proved  that  this  perwanna  or 
order  was  executed,  on  the  5th  of  January 
1858,  by  all  the  ryots  being  summoned,  and 
recognizances  being  taken  from  them  for  the 
payment  of  their  rents,  and  that  since  then 
the  collections  had  been  made  from  his  ofifice. 
On  the  9th  of  September  1858,  the  tehsildar 
made  a  return  giving  the  names  of  the  villages 
of  which  the  estate  consisted. 

At  the  Sessions  Court  of  the  Commissioner 
and  Deputy  Commissioner  of  Lohardugga, 
held  on  the  14th,  15th,  and  i6th  of  April 
1858,  under  Acts  XIV.  and  XVI.  of  1857, 
Bishnauth  Sahi  was  tried  and  convicted  of 
rebellion  against  the  Government  between 
the  2nd  of  August  1857  and  the  21st  of 
March  1858,  and  was  sentenced  to  suffer 
death.  He  was  hanged  on  the  i6th  of 
April  1858,  and,  on  the  same  day,  an  order 
was  made  in  the  Court  of  the  Deputy 
Commissioner  that  the  whole  of  his  moveable 
and  immoveable  property  should  be  con- 
fiscated. 

In  July  1858,  Mussamut  Thakuranee 
Banessur  Kumar  Deye,  describing  herself  as 
the  mother  and  guardian  of  the  plaintiff,  who 
was  born  on  the  25th  of  September  1854, 
presented  a  petition  to  Captain  Davies,  the 
Senior  Assistant  Commissioner  of  Lohar- 
dugga, alleging  that  the  first  ancestor  of 
Bishnauth  Sahi  got  the  estate  for  khurposh 
(maintenance),  with  the  condition  attached 
that  the  same  was  to  be  enjoyed  by  hi  m  and  by 
his  family  and  descendants;  and  that  the 
custom  as  to  ancestral  khurposh  land  was 
that  the  eldest  descendants  have  become 
maliks  in  succession  with  the  title  of  Thakur 
of  the  whole  zemindarv,  and  the  younger 
brothers  have  received  khurposh  according 
as  they  deserved,  and,  on  the  death  of  the 
Thakur,  his  son,  and,  in  case  of  the  Thakur 


ant  of  the  party  through  whom  the  In- 
heritance descended,  had  been  entitled  to 
enjoy  and  possess  the  estate  as  khurposh ; 
that,  on  the  death  of  Bishnauth  Sahi,  his 
right  and  interest  died  with  him,  and,  ac- 
cording to  the  family*  custom, the  confiscated 
land  belonged  to  her  infant  son,  the  plaintiff, 
as  his  ancestral  inheritance,  and  praying  for 
the  restoration  of  the  land  and  house  which 
had  been  confiscated. 

This  petition  is  endorsed  as  registered 
in  the  suit-book  on  the  26th  of  July  1858. 
and,  on  the  17th  September  1858,  the  follow- 
ing  order  was  made  upon  it :  "  That  report 
will  be  made  for  khurposh  (maintenance) 
and  house  of  petitioner.''  On  the  S3rd  of 
July  1859,  an  order  was  made  by  the  Court 
of  Lohardugga,  held  before  Captain  Davies, 
Senior  Assistant  Commissioner,  by  which, 
after  stating  that  sanction  of  the  Government 
to  the  sum  of  Rs.  30  per  month  for  food 
and  raiment  for  Mussamut  Thakuranee 
Bassessurree  Kooar,  wife  of  Thakur  Bish- 
nauth Sahi,  had  been  accorded,  it  was  ordered 
that  the  Thakuranee  should  be  informed 
that  her  application  of  the  23rd  of  March 
could  not  be  granted.  The  application  of 
the  23rd  of  March  is  not  in  evidence,  and  it 
does  not  appear  that  any  formal  order  was 
made  on  the  petition  of  the  26th  of 
July  1858. 

The  present  suit  was  begun  in  the  Court 
of  the  Deputy  Commissioner,  Lohardugga, 
on  the  ist  of  April  1872,  by  a  petition  for 
permission  to  sue  in  formd  pauperis^  which 
was  granted  on  the  19th  of  June  1872. 
The  suit  having  been  removed  into  this 
Court,  a  written  statement  of- the  plaintifif 
was  filed  on  the  23rd  of  July  1873. 

The  case  of  the  plaintiff  has  two  aspects : 
One,  which  is  in  the  plaint,  is  that  the  estate 
was  to  devolve,  on  the  death  of  Aynee  Sahi, 
on  the  next  Thakur  in  succession,  which 
would  be  his  eldest  son,  and  then  to  the 
eldest  son  of  such  succeeding  Thal^ur  and 
so  on  in  perpetuity ;  and,  if  a  Thakur  died 
without  leaving  a  son,  it  would  go  to  his  next 


dying  childless,  the  eldest  surviving  descend-  ^  and  usage  prevailing  in  his  family,  and  for 


brother  or  his  eldest  son;  and  that  no 
Thakur  had  any  interest  beyond  his  own  life, 
and  had  no  power  to  alienate  the  estate  in 
any  way,  either  voluntarily  or  involuntarily, 
the  estate  being  devoted  towards  maintaining 
the  title  and  dignity  of  Thakur.  The  other, 
which  is  in  the  written  statement,  is  that 
the  estate  was  granted  to  Aynee  Sahi  Deo 
for  the  maintenance  of  himself  and  bis 
descendants,  all  of  whom  were  governed  by 
the  Mitakshara  Law,  according  to  the  custom 
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the  support  of  the  dignity  and  title  of 
Thakur ;  that  the  estate  was  by  the  custom 
of  the  family  impartible,  and  descendible 
according  to  the  law  of  primogenitare  upon 
the  male  heirs  of  the  original  grantee,  subject 
to  the  right  of  such  descendants  as  the 
members  of  a  joint  family  to  receive  main- 
tenance thereout,  either  directly  or  by  the 
allotment  of  separate  villages  to  be  held  by 
the  grantees  and  their  male  descendants  in 
the  male  line ;  that  the  estates,  which,  with 
the  title  and  dignity  of  Thakur,  devolved 
upon  the  successive  holders  thereof,  were 
subject  to  the  Mitakshara  Law,  save  in  so  far 
as  that  law  was  modified  by  the  aforesaid 
usage  and  custom;  and  that,  by  the  provi- 
sions of  the  Mitakshara  Law  so  modified,  the 
plaiDtiff  became  on  his  birth  a  co-owner 
with  his  father  in  the  ancestral  estates,  and, 
on  his  father's  death,  became  entitled  to  hold 
and  enjoy  them  with  the  title  and  dignity, 
notwithstanding  any  sentence  of  confiscation 
pronounced  against  Bishnauth  Sahi,  of  the 
estates  held  by  him  as  Thakur. 

We  will  first  consider  the  case  in  the  plaint. 

By  the  decree  of  the  Dewanny  Court  of 
Zillah  Ramgurh,  dated  the  23rd  of  February 
181 5,  in  the  suit  in  which  Rogonauth  Sahi 
Deo»  the  grandfather  of  the  plaintiff,  and 
others  were  plaintiffs,  and  Dukhin  Sahi  Deo 
and  others  were  defendants,  it  was  declared 
that  the  custom  of  the  Nagpore  Pergunnah 
was  that,  on  the  death  of  the  Rajah  and  of  the 
Thakur,  the  eldest  son  becomes  the  Rajah 
and  Thakur,  and  that  the  plaintiff  Thakur 
Rogonauth  Sahi  Deo,  he  being  the  eldest  son 
of  Sie  late  Thakur  Nath-than  Sahi  Deo,  was, 
as  regards  the  entirety  of  the  dehat  which 
were  in  the  hands  of  Thakur  Dheerajnauih 
Sahi  Deo,  deceased,  after  his  father,,  thro  ugh 
having  become  the  Thakur,  alone  entitled  10, 
inasmuch  as  he  bore  with  him  the  interest  of 
that  person  according,  to  the  recognized 
family-custom  of  both  parties;  and  to  the 
others,  that  is,  the  brother,  the  uncle,  and  the 
nephew  of  the  plaintifiF,  Thakur  Rogonauth 
Sahi  Deo,  there  dici  not  reach,  according  to 
the  usage  and  custom  of  their  family,  the 
right  to  sue  for  the  dehat  (villages),  which 
formed  the  subject-matter  of  the  suit,  in  the 
way  that  the  plaintiff  Rogonauth  above- 
named  had  done,  inasmuch  as,  under  the 
operation  of  the  established  family- custom, 
they  were  simply  entitled  to  get  villages  from 
the  said  Thakur  Rogonauth  Sahi  Deo,  just 
enough  for  their  support,  in  the  same  way  as 
others  who  are  brothers  and  Thakurs. 

Colonel  Dalton,  the  Commissioner  of  Chota 
N^;pore,  a  witness 'for'  tl][e  Government,  said 


that  Chota  Nagpore  zemindary  constitutes 
Chota  Nagpore  proper;  and  in  his  letter  to 
the  Government  of  Bengal  of  the  aSih  of 
March  1859,  in  which  he  submitted  a  report 
on  this  estate  and  another  in  the  Chota  Nag- 
pore Division,  the  proprietor  of  which  had 
also  been  hanged  for  rebellion,  he  says  that 
the  original  deed  of  gift  to  Aynee  Sahi  had 
not  been  found,  '*  it  was  doubtless  conferred 
"  as  a  maintenance-grant,  and,  according  to 
'*  the  terms  of  such  grants  and  the  practice  « 
'*  established  by  decision  of  the  Courts  in  * 
'*  regard  to  this  estate,  it  was  inherited  in 
''  succession  by  heirs  male  of  the  original 
''  grantee ;  the  late  Bishnauth  Sahi  was  the 
'' seventh  Thakur  of  this  line;  the  direct 
"  descent  was  broken  three  generations  ago 
"  when,  in  consequence  of  the  death  of 
"  Thakur  Dheerajnauth  withotit  issue,  the 
"  estate  and  title  was  inherited  by  Nathen 
'*  Sahi,  who  was  Dheerajnauth's  cousin  thrice 
"  removed." 

The  evidence  of  the  plaintiff's  witnesses 
as  to  the  nature  of  the  grants,  and  the  course 
of  the  descent,  was  to  the  same  effect.  And 
Colonel  Dalton,  in  his  valuable  work  on  the 
Ethnology  of  Bengal,  p.  169,  says:  "The 
"  circumstances  under  which  the  Rajah's 
"  ancestor  rose  to  power  preclude  his  making 
'-  any  division  of  the  raj.  It  remains  to  this 
"  day  an  undivided  estate,  and  the  succession 
"  to  it  is  regulated  by  local  custom  of  primo- 
"  geniture  acknowledged  under  Regulation  X. 
"of  1800;  but,  as  the  families  increased/ 
"  the  younger  members  or  collateral  branches 
"  were  supported  by  maintenance- grants, 
"  which  lapse  to  the  parent  estate  on  failure 
"  of  heirs  male  to  the  grantee." 

But  the  grant  being  for  maintenance,  and 
the  descent  being  to  the  heirs  male  of  the 
original  grantee,  do  not  make  the  estate 
inalienable.  So  long  as  there  is  an  heir  male, 
the  grantor  or  his  heirs  cannot  resume  the 
estate  ;  but  we  have  no  evidence  of  any  law 
or  usage  existing  in  Chota  Nagpore  proper 
or  in  this  family  at  the  time  of  the  grant  to 
Aynee  Sahi,  which  would  authorize  a  grant 
with  a  condition  against  alienation,  and 
creating  a  succession  of  life-  estates.  A  parti- 
cular law  or  custom  is  necessary  to  convert  an 
estate  which  is  conditional  upon  there  being  an 
heir  male  into  an  estate  which  cannot  be  aliened 
so  that  it  shall  not  descend  to  the  heir,  as  was 
done  in  England  by  the  Statute  de  Donis. 
The  evidence,* instead  of  proving  such  a  law 
or  usage,  and  that  the  grant  was  in  those 
terms,  shows  the  contrary  ;  it  being  proved 
that  alienations  of  parts  of  such  estates  as 
these  have  been  made  in  jaghir  and  mokur- 
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roree.  The  instances  spoken  of,  where 
attemptsT  have  been  made  to  set  aside  such 
alienations,  are  too  recent  to  be  of  any  value. 

We  will  now  consider  the  case  in  the 
written  statement.  The  foundation  of  this 
18  that  the  successive  holclers  of  tlie  estate 
were  subject  to  the  Mitakshara  Law,  save 
in  so  far  as  that  law  was  modified  by  the 
usage  and  custom ;  and  that  the  estate 
was  impartible,  and  descendible  according 
to  the  law  of  primogeniture  upon  the  male 
heirs  of  the  original  grantee. 

Now,  Opendro  Nath  Sahi  Deo,  a  member 
of  the  family,  in   answer  to   the  question, 

In  the  Maharajah's  family  what  Shastras 

prevail,"  said  :  "  Wc  follow  the  customs  of 

our  family.  If  the  Shastras  agree  with  our 
"  customs,  we  obey  them ;  if  they  do  not 
"agree,  we  do  not  obey  the  Shastras,  but 
**  follow  the  customs  of  the  family." 

And,  from  Colonel  Dalton's  work  before 
quoted,  it  appears  (p.  163  and  following 
pages)  that  this  family  were  not  Hindoos, 
and  were  governed  by  their  own  customs. 
They  have  '  adopted  the  law  of  the 
Mitakshara ;  but  it  has  been  grafted  upon 
their  own  customs,  which  is  important  in 
considering  to  what  extent  they  are 
governed  by  it. 

The  question  appears  to  be  reduced  to 
this:  Is  the  law  of  the  Mitakshara,  by 
which  each  son  has  by  birth  a  property  in 
the  'paternal  or  ancestral  estate  (Chap.  1., 
sec.  I,  v.  37),  consistent  with  the  custom 
that  the  estate  is  impartible,  and  descends  to 
the  eldest  son  ?  The  property  by  birth  gives 
to  each  son  a  right  to  compel  the  father  to 
divide  the  estate — 8  W.  R.  15;  i  Madras 
Rep.,  A.  C,  j'j — which  is  inconsistent  with 
the  estate  being  impartible.  On  the  father's 
death,  the  whole  estate  goes  to  the  eldest  son, 
and  the  properly  by  birth  in  the  others  has 
no  efEect.  Property  by  birth  in  such  an 
estate  is  a  right  which  can  never  be  enjoyed 
by  the  younger  sons. 

It  is  not  only  not  necessary  to  secure  the 
descent  to  the  eldest  son,  but,  if  it  had  effect 
in  respect  of  the  younger  sons,  it  would 
prevent  it.  This  part  of  the  Mitakshara  Law 
cannot  be  reconciled  with  the  custom,  and  we 
think  we  should  hold  that  is  not  applicable 
to  this  estate.  The  following  authorities 
support  us  in  this  :  In  Neelkisto  Deb  Bur- 
mono  vs.  Beerchunder  Thakoor,  1 2  Moore's 
1.  A.  523,*  the  Judicial  Committee  say: 
"  Still,  when  a  raj  is  enjoyed  and  inherited 
*•  by  one  sole  member  of  a  family,  it  would  be 
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to  introduce  into  the  law,  by  judicial  con- 
struction, a  fiction,  involving  also  a  coBtra- 
diction,  to  call  this  separate  ownership, 
though  coming  by  inheritance,  at  once  sole 
and  joint  ownership,  and  so  to  constitute  a 
joint  ownership  without  the  common  inci- 
dents of  co-parcenership.  The  truth  is, 
the  title  to  the  throne  and  the  royal  lands 
is,  as  in  this  case,  one  and  the  same  title. 
Survivorship  cannot  obtain  in  such  a  pos- 
session from  its  very  nature,  and  there  can 
be  no  community  of  interest ;  for  claims  to 
an  estate  in  lands,  and  to  rights  in  others 
over  it,  as  to  maintenance,  for  instance,  are 
distinct  and  inconsistent  claims." 

In  Rajah  Yanumnla  Venkayamah  vs. 
Rajah  Yanumula  Boochia  Vankondora,  13 
Moore's  I.  A.  333,*  where,  by  the  custom  of 
the  family,  the  talook  was  impartible  and 
descendible  to  a  single  heir,  their  Lordships 
say :  "  These  grants,  by  way  of  maintenance, 
''are,  in  the  ordinary  course  of  what  is 
'*  done  by  a  person  in  the  enjoyment  of  a 
'^  raj  or  impartible  estate,  in  favour  of  the 
"junior  members  of  the  family,  who,  but  for 
''the  impartibility  of  the  estate,  would  be 
"co-parceners  with  him,"  from  which  they 
appear  to  be  of  opinion  that  the  Mitak- 
shara Law,  by  which  the  sons  become 
CO- sharers  with  the  father  by  birth,  does  not 
apply  to  an  impartible  estate. 

And  Chief  Justice  Scotland,  in  Yenumnla 
Gavuridevamma  Garu  vs,  Yenumula  Raman- 
dora  Garu,  6  Madras  Rep.  93,  says:  '*In- 
"  stead  of  the  several  members  of  the  family 
"holding  the  property  in  common,  one  takes 
"it  in  its  entirety,  and  the  common  law- 
"  rights  of  the  others,  who  would  be  co-par- 
"  ceners  of  partible  property,  are  reduced 
"  to  rights  of  survivorship  to  the  possession 
"of  the  whole  dependent  upon  the  same 
".contingency  as  the  rights  of  survivorship 
"  of  co-parceners  inier  se  to  the  undivided 
"  share  of  each,  and  to  a  provision  for  main* 
"tenance  in  lieu  of  co-parcenary  shares." 

In  Beer  Pertab  Sahee  vs,  Maharajah  Rajen- 
der  Pertab  Sahee,  12  Moore's  I.  A.  i,t  the 
zemindary  was  impartible,  and  was  treated 
as  the  self-acquired  estate  of  Chutterdharee 
Sahi.  He  had  four  grandsons  living  at  the 
time  of  his  death,  and  he  made  a  will  giving 
the  estate  to  the  son  of  the  eldest  grandson, 
who  was  a  consenting  party  to  it.  Their 
Lordships  said  in  the  judgment  (p.  39]  : 
"  But  the  question  whether,  according  to  the 
"  law  of  the  Benares  School,  a  Hindoo  can»  by 
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"  will,  make  an  unequal  distribution  of  his 
"  self-acquired  immoveable  property  amongst 
**  his  male  descendants  without  their  consent 
"  does  not  arise  in  this  case.  The  only  person 
"entitled  to  impeach  the  disposition  by  will 
**  18  Onyar  Pertab,  the  eldest  grandson,  who  is 
"a  consenting  parly  to  it.  There  are  no 
"inchoate  rights  of  inheritance  in  the  junior 
"  members  of  the  family.  They  did  not  by 
"  birth  acquire  that  community  of  interest 
"  with  their  grandfather  in  his  self-acquired 
"  lands,  which  is  the  foundation  of  the  sup- 
"  posed  restriction  on  his  power."  The  plaint- 
iff's case  in  truth  is  that  only  the  eldest  son 
becomes  a  co-owner  with  his  father,  which 
is  not  the  law  of  the  Mitakshara.  Either  all 
the  sons  must  become  so,  or  none  of  them 
do,  and  the  right  of  the  eldest  is  only  to 
inherit  on  his  father's  death. 

Now,  by  section  3  of  Act  XXV.  of  1857, 
the  forfeiture  extends  to  all  property  and 
effects  of  or  to  which  the  offender  shall  be 
possessed  or  entitled.  Bishnaqth  Sahi  was 
possessed  of  the  estate,  and  had,  we  think,  an 
interest  in  it  beyond  an  estate  for  life,  which 
interest  was  forfeited,  and  the  plaintiff  did  not, 
on  Bishnauth  Sahi's  death,  become  entitled 
to  the  eistate. 

It  remains  for  us  to  decide  the  question  of 
the  law  of  limitation.  We  have  thought  it 
belter  not  to  decide  the  suit  solely  upon  this 
ground,  but  to  give  our  judgment  on  the  main 
question  also. 

Section.  9  of  Act  XXV.  of  1857  requires 
a  suit  for  the  recovery  or  restoration  of 
property,  which  has  been  seized  under  the 
Act,  to  be  instituted  within  one  year  from  the 
time  of  the  seizure.  The  Act  contains  no 
exception  in  favour  of  infants.  There  is  no 
ambiguity  in  the  language,  nor  anything  in 
the  Act  to  show  an  intention  that  they 
should  be  excepted.  We  have  no  authority 
to  add  to  this  section  an  exception  which 
the  Legislature  has  not  thought  fit  to  make. 
We  must  therefore  hold  that  the  suit  is 
barred  by  section  9,  although  it  has  been 
repealed  by  Act  IX.  of  1871.  We  notice 
that  it  has  been  repealed,  because  the  learned 
Counsel  for  the  plaintiff  appeared  to  rely 
Qpon  that  as  preventing  its  application  to 
this  suit.  But  the  right  to  bring  a  suit  was 
extinguished,  and  it  was  not  revived  by  the 
repeal  of  the  Act. 

The  suit  of  the  plaintiff  will  be  dismissed, 
and  the  amount  of  stamps  which  would 
have  been  paid  by  the  plaintiff,  if  he  had  not 
been  permitted  to  sue  as  a  pauper,  which  will 
be  calcolated  by  the  Registrar,  is  to  be  paid 
by  the  plaintiff. 


The  i6lh  March  1874. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki., 
Chief  Justice,  and  the  Hon'ble  Louis  S. 
Jackson,  Judge, 

Trast—Suit  under  Act  XX.  of  1863— Costs. 

Case  No.  104  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
jist  December  j868, 

Sookram  Doss  Mohunt  and  others  (PUintiffs), 

Appellants, 

versus 

Nund  Kishore  Doss  Mohunt  and  others 
(Defendants),  Respondents. 

Messrs.  E,  P.  Wood  and  R.  T.  Allan  and 
Baboos  Radhika  Churn  Mitter,  Ashootosh 
Dhur,  and  Kumla  Kant  Sen  for  Appel- 
lants. 

Baboos  Unnoda  Pershad  Banerjee  and  Rajen* 
dro  Nath  Bose  for  Respor  dents. 

Where  a  suit  under  Act  XX.  of  186^  is  for  the  benefit 
of  a  trust,  and  no  party  to  the  suit  is  in  fault,  e.  g., 
where  the  right  to,  the  succession  is  disputed,  and  it  is 
necessary  to  secure  the  property,  the  Court  ma^  order 
the  costs  to  be  paid  out  of  the  estate ;  but,  where  a  per-  . 
son  is  in  fault,  no  such  order  ought  to  be  made. 

Couch,  C.J. — Thkrb  mu?t  be  ^  decree 
that  the  first  defendant  do  pay  to  the  present 
Mohunt  the  sum  of  Rs.  51,731,  which  has 
been  found  due  from  him,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  from  this  date 
when  the  decree  is  made,  to  the  time  of 
payment.  As  to  the  claim  of  the  Govern- 
ment, with  respect  to  which  it  is  said  the 
Collector  made  a  mistake  in  not  deducting 
the  amount  when  he  refunded  the  money,  we 
think  that  the  allowance  of  10  per  cent, 
which  has  been  deducted,  must  be  considered 
sufficient  to  cover  ail  the  expenses.  There 
is  no  evidence  before  us  that  this  is  not  suffi* 
cient.  It  certainly  would  seem  in  an  estate 
of  this  magnitude  to  be  quite  sufficient.  It 
must  not  be  supposed  that,  because  die 
Collector  did  not  deduct  the  sum  when  he 
refunded  the  money,  we  hold  that  he  is  not 
entitled  to  it  now.  We  think  we  have 
power  to  decide  what  ought  to  be  allowed) 
and  that  the  10  per  cent,  is  sufficient. 

As   to   the    costs  of  the  Maharajah    of 
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Bordwan,  he  does  not  show  any  cause  for 
making  either  the  estate  or  the  present 
Mohunt  liable  for  his  costs.  We  think  that 
he  should  bear  his  own  costs,  and  that  the 
plaintiff  should  get  his  costs  from  the  first 
defendant  under  the  Procedure  Code.  The 
ordinary  course  would  not  be  to  order  them 
to  be  paid  out  of  the  estate,  and  Act  XX.  of 
1863  ^0^^  ^0^  appear  to  give  the  Court 
power  to  make  any  such  order.  There  being 
an  express  legislative  provision  iti  that  Act 
for  the  costs  of  a  suit  of  this  description,  I 
should  doubt  whether  the  Court  has  power 
to  order  the  costs  to  be  paid  out  of  the  estate 
in  a  case  not  described  in  the  Act.  But,  even 
if  we  bad  the  power,  it  is  not  shown  that  in 
this  case  it  would  be  proper  to  exercise  it. 
It  does  not  appear  that  the  first  defendant  is 
not  in  a  position  to  pay  the  costs.  No 
doubt  the  claim  against  him  is  a  large  one, 
and  there  may  be  considerable  difficulty  in 
recovering  the  costs  from  him  ;  but  there  is  no 
proof  that  he  cannot  pay  them.  There  is 
only  the  allegation,  easily  made  and  very  fre- 
quently found  to  be  untrue,  that  the  party  is 
a  pauper.  Section  18  of  Act  XX.  of 
1863  says  :  "  If  the  Court  shall  be  of  opi- 
**  nion  that  the  suit  has  been  for  the  benefit 
"of  the  trust,  and  that  no  party  to  the 
"  suit  is  in  fault,  the  Court  may  order  ihe 
"  costs,  or  such  portion  as  it  may  consider 
"  just,  to  -be  paid  out  of  the  estate."  The 
object  of  that  appears  to  me  to  be  that  suits 
which'  may  be  for  the  benefit  of  the  estate 
— for  instance,  where  the  right  of  succession  is 
disputed,  and  it  is  necessary  to  secure  the 
property  belonging  to  the  endowment,  and  to 
provide  for  the  performance  of  worship  or 
service — although  no  person  can  be  said  to  be 
in  fault,  should  not  be  discouraged  or  pre- 
vented by  there  being  no  provision  for  the 
costs.  Where  the  suit  is  for  the  benefit  of 
the  trust,  and  it  appears  to  the  Court  that  no 
party  to  the  suit  is  in  fault,  it  provides  that 
the  Court  may  order  the  costs  to  be  paid  out 
of  the  estate.  I  think  we  are  justified  in 
drawing  from  these  words  the  inference  that, 
where  a  person  is  in  fauh,  no  order  for  costs 
to  be  paid  out  of  the  estate  ought  to  be 
made.  We  should  be  putting  a  cpnstruction 
upon  the  Act,  which  the  words  do  not  bear, 
if  we  adopted  the  argument  of  the  learned 
Counsel  for  the  plaintiff  that  the  word  "  and  " 
might  be  read  "or."  The  first  defendant 
must  be  made  liable  to  pay  the  plaintiff's 
costs  in  the  suit.  I  do  not  understand  that 
the  Government  has  asked  for  costs,  and  it 
will  bear  its  own  costs. 
Jachon^    J*-— I  agree. 


The  22Dd  April  1874. 

Preunt : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Ckitf 
Justice,  and  the  Hon'ble  Louis  S.  Jackson, 
J.  B.  Phear,  W.  Ainslie,  and  G.  G.  Morris^ 
Judges, 

Act  VIII.  (B.C.)  of  1869,  s.  6~Right  of  Occn- 
pancy—Transfer— Ejectment. 

Case  No.  27  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  i8th  November  i8j2. 

Nurendro  Narain  Roy  (Plaintiff),  Appellant, 

-  versus 

Ishan  Chunder  Sen  (Defendant),  Respondent, 

Baboos  Sreenatk  Dass  and  Mohinee  Mohun 
Roy  for  Appellant. 

Baboo  Gopal  Loll  Mitter  for  Respondent 

A  risfht  of  occupancy  which  a  ryot  has  under  Act 
VI  n.  (B.C.)  of  1869,  s.  6,  is  not  transferable. 

When  such  ryot  sells  his  holding,  his  right  of  occu- 
pancy ceases,  and  it  cannot  protect  the  purchaser 
against  ejectment. 

This  case  was  referred  to  the  Full  Bench 
by  Markby  and  Birch,    J  J,,   with  the 
following  remarks : — 

Markby,  J, — In  this  case  it  appears  that,  on 
the  31st  March  1838,  the  zemindar  granted 
to  one  Kristo  Chunder  Doss  a  pottah  of  301 
beeghas  of  bunj  or  waste  land  at  a  yearly 
rent  of  Sa.  Rs.  18-13,  to  hold  th^  same  by 
raising  bunds,  and  excavating  tanks  in,  and 
by  cultivating,  the  said  land  himself,  or  by 
means  of  tenants,  from  generation  to  genera- 
tion, as  a  mokumiree  tenure ;  and  there  was 
a  stipulation  that  the  rate  of  rent  should 
never  be  changed. 
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Kristo  Chunder  held  under  the  pottah 
until  the  5th  December  1859,  when  the 
defendant  purchased  and  got  into  possession, 
and  was  accepted  by  the  zemindar  as  his 
tenant  under  the  pottah  in  the  place  of 
Kristo  Doss. 

On  the  6th  May  1871,  the  zemindaree  was 
sold  for  arrears  of  Government  revenue,  and 
purchased  by  the  plaintiff,  and,  on  the  22  nd 
September  187 1,  the  plaintiff  delivered  to  the 
defendant  a  notice  to  quit. 

Several    objections    were    taken    by    the 
defendant  which   have  been   found   to    be 
untenable;    the    only    substantial    question 
being  that  which  we  reserved  for  considera- 
tion,   namely,    whether    the    defendant    is 
protected   from  being  turned   out    by    the 
proviso  of  section  37  of  Act  XL  of  1859; 
in  other  words,  whether  he  is  a  "  ryot  having 
a  right  of  occupancy.''     If  he  is,  although  his 
rem  may  be  enhanced  according  to  law,  he 
cannot  be  ejected. 

This  question  was    raised    in  the   lower 
Court   by   the  fifth    issue    in    a    somewhat 
inaccurate  form,  and  we  cannot  say  that  either 
the  evidence  or  the  finding  of  the  Subordinate 
Judge  is  quite  as  clear  and  as  full  as  it  mii^ht 
be ;  bat  upon  the  whole  we  think  we  may  take 
it  as-  established  that  the  land,  when  the 
pottah  was  originally  granted,  was  waste  land 
withont  any  tenant  upon    it;    that    Kristo 
Chunder  entered  upon  the  occupation  himself ; 
and  that  he  brought  a  portion  of  the  land 
into  cultivation  himself,   and   prepared  the 
way  for  cultivating  the   remainder   by  ex- 
cavating a  large  tamk,  and  bringing  tenants  on 
to  the  land,  by  whom  a  further  portion  of  the 
land  was  brought  into  cultivation.     About 
two-thirds  of  the  land '  appears  to  be   now 
under  cultivation,  and  all,  or  very  nearly  all, 
of  this  is  held  by  tenants  under  the  defendant. 
The  tenants  appear  to  hold  what  are  called 
bbag-jotes,  that  is  to  say,  the  defendant  is 
entitled  to  a  share  in  the  produce. 

Under  these  circumstances,  we  think  that 
the  tenure  of  Kristo  Doss  was  in  its  inception 
a  ryotce  tenure.  It  was  certainly  not  the 
tenure  of  what  has  been  called  a  middleman, 
for  he  was  the  immediate  occupier  of  the 
iSotl.  Nor  could  it,  in  our  opinion,  be  rightly 
|called  the  tenure  of  a  talookdar.  The  pottah 
confers  no  privileges  upon  the  grantee  other 
than  those  of  an  ordinary  ryot,  and  contem- 
plates that  the  grantee  will  bring  the  land 
into  cultivation  by  his  own  personal  exertions, 
as  was  actually  the  case.  We  therefore 
think  that  Kristo  Doss  was  a  ryot,  and 
continued  to  be  so  down  to  the  time  when  he 
lold  his  tenure  to  the  defendant. 


It  seems  to  us  also  that  the  defendant  is  a 
ryot ;  he  succeeded  to  a  ryot,  and  there  was 
nothing  to  change  his  status ;  if,  therefore,  he 
acquired  a  right  of  occupancy  from  Kristo 
Chiinder,  he  is  within  the  protection  of  the 
section.  He  had  only  been  in  occupation 
eleven  years  nine  months  and  seventeen 
days  when  the  notice  was  served  upon  him ; 
he  had,  therefore,  gained  no  right  of  occu- 
pancy himself,  and  there  are  many  decisions 
of  this  Court  that  the  possession  of  the 
transferee  cannot  be  added  to  the  possession 
of  the  transferror.  The  last  of  these  deci- 
sions is  in  the  17  W.  R.  179,  and  the 
only  decision  to  the  contrary  (5  W.  R., 
Act  X.,  55)  must,  we  think,  be  considered  to 
be  overruled. 

The  questions  to  be  decided  are  therefore 
reduced  to  these  two:  (i)  Whether  the 
right  of  occupancy  which  Kristo  Doss  had  at 
the  time  of  the  sale  to  the  defendant  was 
transferred  to  the  defendant?  and  (2)  Whether, 
if  it  was  not  so  transferred,  is  it  still  in 
existence  in  Kristo  Doss  or  his  heirs,  and 
being  in  existence,  will  it  prevent  the  plaintiff 
from  ejecting  the  defendant } 

The  first  of  these  questions  has  been  not 
unfrequently  said  to  have  been  decided  by 
a  Full  Bench  in  a  case  reported  in  7 
W.  R.  528,  and  if  that  had  been  the  case 
this  reference  would  have  been  unnecessary. 
But  this  case  decides  a  totally  different  point, 
as  may  be  seen  by  considering  the  circum- 
stances out  of  which  it  arose.  The  defendant 
held  a  non-transferable  tenure,  and  he  had 
held  it  for  more  than  twelve  years.  He  then 
attempted  to  transfer  it,  but  the  zemindar 
refused  to  recognize  the  transfer,  and  sued 
him  for  his  rent.  The  argument  for  the 
defendant,  was,  that,  because  he  had  gained  a 
right  of  occupancy,  therefore  that  which  was 
a  non-transferable  tenure  had  become  a 
transferable  one,  and  that  therefore  his 
liabihty  ceased.  The  question  was  not 
referred,  because  there  were  any  conflicting 
decisions  upon  the  point,  but  because  of  its 
importance,  and  as  pointed  out  by  the  Full 
Bench,  no  cases  had  ever  gone  to  this  extent. 
No  argument  appears  to  us  necessary  to  show 
that  this  decision  has  no  bearing  upon  the 
subject  now  under  consideration. 

Of  the  other  cases,  the  following  have  been 
relied  upon  in  favour  of  the  transferability  of 
the  tenure:  i  W.  R.  ^6;  Ibid,  826;  4 
W.  R.,  Act  X„  2;  and  11  W.  R.  405.  The 
following  have  been  relied  on  for  the  opposite 
view:  9  W.  R.  522;  11  W.  R.  162; 
15  W.  R.  152  ;  and  17  W,  R.  179. 
It  is  not  easy  in  all  these  cases  to  be  quite 
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sure  of  the  grounds  on  which  they  proceed, 
but  it  is  not,  we  think,  possible  to  reconcile 
all. 

Besides  these  cases  it  may  be  convenient 
to  refer  to  cases  in  which  it  has  been  held 
that  the  ryot,  by  sub-letting  his  land,  does 
not  determine  his  right  of  occupancy,  9 
W.  R.  344;  10  W.  R,  113;  and  13 
W.  R.  III. 

There  is  also  a  case  in  which  it  has  been 
held  that,  if  a  ryot  having  a  right  of  occu- 
pancy transfer  his  right  to  another,  the  right 
of  occupancy  is  not  thereby  forfeited,  and 
the  zemindar  cannot  turn  the  grantee  out  of 
possession — 1 1  W.  R.  94. 

It  is  this  last  case  which  renders  the 
second  of  the  above  questions  necessary. 
There  is,  it  is  true,  no  other  decision  upon 
this  very  point,  but  it  appears  to  us  that  the 
two  questions  are  so  closely  connected  as  to 
make  it  desirable  that  both  should  be  con- 
sidered together.  The  two  questions  refer- 
red are,  therefore,  those  above  stated. 

Baboo  Sreenath  Dass  for  the  appellant 
contended,  before  the  Full  Bench,  that,  though 
the  defendant  may  be  regarded  as  a  ryot,  yet 
he  is  not  protected  from  being  ejected  from 
the  land  by  reason  of  his  not  having  a  right 
of  occupancy  therein  under  the  proviso  of 
section  37  of  Act  XI.  of  1859. 

The  record  shows  that,  on  the  6th  of  May 
1 87 1,  the  appellant  purchased  the  zemindaree 
for  arrears  of  Government  revenue,  and,  on 
the  sand  of  September  1 871,  he  gave  the 
defendant,  who  was  then  in  possession,  notice 
to  quit  the  land.  At  the  time  when  the 
notice  to  qiiit  was  given,  the  defendant 
(respondent)  had  only  occupied  the  land  for 
a  period  of  eleven  years  nine  months  and 
seventeen  days.  Section  6  of  Act  X.  of 
1859  says:  "Every  ryot  who  has  cultivated 
"  or  held  land  for  a  period  of  twelve  years 
''  has  a  right  of  occupancy  in  the  land  so 
"  cultivated  or  held  by  him,  whether  it  be 
<'  held  under  pottah  or  not,  so  long  as  he 
''  pays  the  rent  payable  on  account  of  the 
"  same."  The  respondent  having  only  been 
in  possession  or  occupation  eleven  years 
nine  months  and  seventeen  days  has  there- 
fore acquired  no  right  of  occupancy  in  the 
land  himself.  It  is  true  that  Kristo  Chunder 
Doss,  the  original  ryot,  had  a  right  of 
occupancy,  because  he  had  cultivated  the 
land  for  upwards  of  twelve  years  from  the 
time  the  pottah  was  given  to  him  by  the 
zemindar ;  but  Kristo  Chunder  Doss's  right 
of  occupancy  cannot  be  transferred  to  the 
respondent,  inasmuch  as  it  has  already  been 
decided,  not  only  in  the  case  of  Nunkoo  Roy  vs. 


Mohabeer  Pershad  and  others,  11  W.  R. 
405,  but  also  by  a  Full  Bench  Ruling  in  the 
case  of  A joodhya  Pershad  vs,  Mussamut  Imam 
Bandi  Begum,  7  W.  R.  538,  that  "a 
right  of  occupancy  is  not  saleable." 

Moreover,  in  the  last  paragraph  of  the 
judgment  of  Sir  Barnes  Peacock,  p.  529,  he 
says :  "  Speaking  for  myself,  I  am  not  at  all 
"  sure  that  a  right  of  occupancy  gained 
''under  section  6  of  Act  K.  of  1859  ^ 
''  necessarily  heritable ;  "  vi(k  also  the  case 
of  Denobundboo  Dey  vs»  Ramdhone  Roy, 
9  W.  R.  522. 

A  right  of  occupancy  then  is  merely  a 
personal  right ;  it  may  be  acquired  by  a 
ryot  either  by  cultivating  the  land  himself 
for  twelve  years  and  upwards,  or  it  may  be 
acquired  by  a  ryot  from  his  ancestor  who 
had  cultivated  the  land  for  that  period. 

In  the  case  of  Bootee  Singh  and  others  vs, 
Moorut  Singh  and  others,  20  W.  R.  478, 
Mr.  Justice  Phear  says :  ''It  seems  to  us 
"  more  than  doubtful  whether  any  evidence 
"could  establish  that  a  bare  right  of 
"occupany  under  the  Act  was  transferable 
"irrespective  of  the  will  of  the  zemindar ; " 
vide  also  the  case  of  Tara  Pershad  Roy  and 
others  vs.  Soorjo  Kant  Acharjee  Chowdhry, 
15  W.  R.  152.  Under  the  circumstances, 
therefore,  Kristo  Chunder  Doss  could  not 
transfer  his  right  of  occupancy  to  the 
respondent. 

With  regard  to  the  second  question,  it 
seems  clear  that,  though  the  right  of  occu- 
pancy is  not  transferred,  it  is  still  not  in 
existence  in  Kristo  Chunder  Doss,  because 
Kristo  Chunder,  by  having  sold  the  land  to  the 
respondent,  had  entirely  abandoned,  not  only 
his  right  of  occupancy,  but  also  all  title  and 
interest  in  the  land. 

Baboo  Gopal  Lall  Mitter,  for  the  re- 
spondent, submitted  that  the  right  of  occu- 
pancy which  Kristo  Chunder  Doss  held 
was  transferable  to  the  respondent  under 
section  6  of  Act  X.  of  1659.  The  last 
paragraph  of  section  6  says:  "The  hold- 
"ing  of  the  father  or  other  person  from 
"  whom  a  ryot  inherits,  shall  be  deemed  to  be 
"the  holding  of  the  ryot  within  the  meaning 
"of  this  section."  The  word  inherits  here 
has  a  wider  signification  than  the  mere 
limited  one  of  succession  from  father  or 
other  ancestor  to  the  son.  It  contemplates 
every  right  of  succession  which  a  ryot 
might  derive,  not  only  from  his  ancestors,  but 
also  from  any  other  ryot  who  has  cultivated 
the  land  for  twelve  years  or  more.  Other- 
wise»  the  words  "  or  other  person  "  in  the 
Act  are  unnecessary  and  can  have  no  mean- 
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ing.  It  is  idle  to  suppose  that  the  words 
"  or  other  person  "  mean  ancestor s^  because 
if  a  rvot  can  inherit  from  his  father,  it 
necessarily  follows  that  he  can  inherit  from  his 
grandfather  or  other  ancestor  independently 
of  the  words  "  or  other  person'' 

In  the  case  of  Huro  Chunder  Goho  and 
another  vs,  Mr.  A.  D.  Dunn,  5  W.  R.  55,  it 
was  held  that  "  where  the  zemindar  consents 
"  to  the  transfer  of  a  tenure  from  one  ryot 
"  to  another,  the  possession  of  both  must  be 
"  considered  to  be  continuous,  and  the  right 
"  of  occupancy  to  date  from  the  time  of  the 
"  6rst  holder." 

Aorain,  in  the  case  of  Mussamut  -Taramo- 
nce  Dossee  vs.  Birressur  Mozoomdar,  i  W.  R. 
86,  the  Judges  say :  "  The  question  then 
"  arises — Is  a  right  of  occupancy  a  transfer- 
"able  tenure.^  We  think  that  it  is  so 
**  transferable.  A  right  of  occupancy  is 
"after  all  a  perpetual  lease,  the  holder  of 
"  which  cannot  be  ejected  so  long  as  he  pays 
"a  fair  and  equitable  rent.  There  are 
'*  many  similar  rights  common  in  different 
"  parts  of  Bengal,  such  as  the  jotes  of 
'*  Rungpore  and  the  howlas  and  neem- 
"  howlas  of  Backergunge,  which  are  in  effect 
*'  in  no  respect  higher  than  that  of  a  right 
**  of  occupancy,  inasmuch  as  they  are  mere 
"  personal  rights,  which  are,  and  have  always 
"  been,  held  transferable  as  well  as  heritable." 

With  regard  to  the  .second  point,  it  has 
been  clearly  decided  in  the  case  of  Gora- 
chand  Moostafee  vs.  Buroda  Pershad  Moos- 
tafec,  1 1  W.  R.  94,  that  the  mere  transfer 
-of  a  right  of  occupancy  does  not  work  as  a 
forfeiture  of  the  rights  and  interests  of 
occupant  ryots  themselves  in  the  land. 
Therefore,  the  respondent  cannot  be  ejected, 
inasmuch  as  he  is  now  holding  from  Kristo 
Chunder  Doss,  in  whom  the  right  of  occu- 
pancy still  exists,  in  spite  of  the  transfer. 

The  judgments  0/  the  Full  Bench  were 
delivered  as  follows  hy — 

Couchy  C.y.   (Ainsliey   J.y    concurring) — 

In  the    judgment    by    which    this    case    is 

referred  to  us,  it  is  found  that  Kristo  Doss 

was  a  ryot,  and  he  continued  to  be  so  down 

to  the  time  when  he  sold  his  tenure  to  the 

defendant.      The   way    in   which   the   case 

^  comes  before  us  does  not  allow  us  to  consider 

wiieiher  Kristo  Doss  really  was  a  ryot  or  not. 

We  must  take  the  fact  as  found  by  the  two 

jfcarned  judges.     1  wish  to  prevent  its  being 

["teumed  that  upon  the  facts  which  appear  in 

this  case  1  should  have  found  that  he  was  a 

lyot 

»The  flt-st  question  put  to  us  is,  whether 
c  right  of  occupancy  which  Kristo  Doss 
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had  at  the  time  of  the  sale  to  the  defendant 
was  transferred  to  him. 

This  is  a  question  which  must  be  considered 
and  answered  independently  of  any  custom. 
In  answering  it  I  wish  particularly  to  be 
understood  as  not  giving  any.  opinion  re- 
specting rights  of  occupancy  where  there  is  a 
custom  to  transfer  them.  In  these  cases  the 
landlord  or  zemindar  may  be  supposed  to 
have  allowed  the  ryot  to  occupy  according 
to  the  custom.  If  the  ryot  has  by  custom  a 
right  to  transfer,  the  landlord  may  be  sup- 
posed to  have  assented  to  the  right  of  occu* 
pation  which  he  gave  to  the  ryot  being  trans- 
ferred by  him.  There  may  be  many  cases  in 
which  a  ryot  may  have  a  right  by  custom  to 
transfer.  We  must  exclude  all  these  from 
consideration  in  answering  this  question. 

In  my  opinion  it  is  to  be  answered  solely 
with  reference  to  the  words  of  section  6 
of  Act  VIII.  (B.C.)  of  1869.  by  which 
the  right  is  given,  not  for  the  first  time,  but 
on  which  it  now  depends.  And  whether, 
when  Act  X.  of  1859  was  passed,  this  was 
the  creation  of  a  new  right  in  a  ryot,  or  the 
recognition  by  the  Legislature  of  an  existing 
custom  to  allow  the  ryot  to  continue  to  hold, 
does  not  make  any  difference  in  the  construc- 
tion of  the  Act.  If  the  Act  creates  a  new 
right,  we  must  look  at  the  words  of  it  for 
what  the  right  is  ;  and  if  it  recognizes  a 
custom,  it  recognizes  it  only  to  the  extent  ex- 
pressed, and  the  result  is  the  same. 

The  words  of  the  section  are  that  every 
ryot  who  shall  have  cultivated  or  held  land 
for  a  period  of  twelve  years  shall  have  a 
right  of  occupancy  in  the  land  so  cultivated 
or  held  by  him,  whether  it  be  held  under  a 
pottah  or  not,  so  long  as  he  pays  the  rent 
payable  on  account  of  the  same  ;  but  this 
rule  does  not  apply  to  khamar,  neejjote,  or 
seer  land  belonging  10  the  proprietor  of  the 
estate  or  tenure,  and  let  by  him  on  a  lease 
for  a  term,  or  year  by  year,  nor  (as  respects 
the  actual  cultivator)  to  lands  sub-let  for  a 
term,  or  year  by  year,  by  a  ryot  having  a 
right  of  occupancy.  The  holding  of  a  father 
or  other  person  from  whom  a  ryot  yiherits 
shall  be  deemed  to  be  the  holding  of  a  ryot 
within  the  meaning  of  this  section. 

These  words  appear  to  me  to  point  to  a 
ryot  having  the  right  in  land  cultivated  or 
held  by  him,  and  so  long  as  he  pays  the  rent, 
and  to  the  right  not  being  one  which  can  be 
transferred  to  some  other  person.  It  is  *a 
right  to  be  enjoyed  only  by  the  person  who 
holds  or  cultivates  and  pays  the  rent,  and  has 
done  so  for  a  period  of  twelve  years.  It 
does  not  speak  of  his  acquiring  a  right  which 
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he  might,   having   acquired   it,   transfer  or 
make  use  of  as  a  subject  of  property,  but  it 
seems  intended  to  secure  to  a  ryot  who  has 
cultivated  or  held  for  twelve  years  a  conii- 
naance  of  his  cultivation  or  holding  so  long 
as  he  pays  the  rent.     And  the  provision  at 
the  end  of  the  section,  by  which  ihe  holding 
of  a  father  or  other  person  from  whom  the 
ryot  inherits  is  to  be  deemed  the  holding  of 
the  ryot,  supports  this  construction  ;  for  it 
appears  to  show  that,  except  in  that  particular 
case,  the  holding  must  be  entirely  by  the 
person  who  claims  the  right.     This  is^  a  law 
which  imposes  a  restriction  upon  the  pro- 
prietary rights  of  the  zemindar  or  landlord, 
and  a  ryot  cannot  claim  under  it  anything 
more  than  the  words  clearly  give  to  him. 
There  are  not  here,  in  my  opinion,  words  of 
so  doubtful  a  meaning  that  we  should  consider 
whether  it  would  be  just  or  equitable  that 
the  ryot  should  have  the  power  to  transfer. 
The   ordinary   construction    of    the    words 
appears  to  mc  to  be  that  the  right  is  only 
to  be  in  the  person  who  has  occupied  for 
twelve  years,  and  it  was  not  intended  to  give 
any    right    of    property     which    could    be 
transferred.     I  would  therefore  answer  the 
first  question  by  saying  that  the  right  which 
Krlsto  Doss  had  at  the  time  of  the  sale  was 
not  transferable.     The  question,  as  I  have 
said,  is  solely  upon  the  Act,  and  independent 
of  the  existence  of  any  custom. 

The  second  question  is,  whether  if  it  was 
not  transferred,  is  it  still  in  existence  in 
Kristo  Doss  or  his  heirs,  and  being  in 
existence,  will  it  prevent  the  plaintiff  from 
ejecting  the  defendant  ?  Now,  if  a  ryot 
having  a  right  of  occupancy  endeavours  to 
transfer  it  to  another  person,  and,  in  fact, 
quits  his  occupation,  and  ceases  himself  to 
cultivate  or  hold  the  land,  it  appears  to  me 
that  he  may  be  rightly  considered  to  have 
abandoned  his  right,  and  that  nothing  is 
left  in  him  which  would  prevent  the  zemin- 
dar from  recovering  the  possession  from 
the  person  who  claims  under  the  transfer. 
And  not  only  may  he  be  considered  to  have 
abandoned  it,  but  if  the  right  which  is  given 
by  the  law  is  one  which  exists  only  so  long 
as  he  holds  or  cultivates  the  land,  when  he 
ceases  to  do  that  by  selling  his  supposed 
right  and  putting  another  in  his  place,  his 
right  is  gone  and  cannot  stand  in  the  way 
of  the  landlord's  recovering  possession.  If 
it  were  not  so,  the  law  would  become 
nugatory.  The  position  of  things  would  be 
that  the  transfer  by  the  ryot  is  invalid,  and 
gives  the  transferree  no  right  to  the  posses- 
sion, but  the  ryot  could  not  recover  posses- 


sion from  the  transferree  as  he  would  be 
bound  by  his  act  of  transfer ;  nor  could  the 
landlord  recover  possession  because  the  oat- 
standing  right  in  the  ryot  would  be  in  his 
way.  The  result  would  be  ihit,  although 
the  transfer  is  invalid,  the  transferree  would 
be  able  to  keep  possession  and  to  set  the- 
landlord  at  defiance.  1  think  in  this  case 
it  may  be  considered  either  that  the  ryot 
has  abandoned  his  right  altogether,  and 
therefore  it  cannot  be  set  up  as  an  answer  to 
the  suit  by  the  landlord  for  possession,  or 
that  his  right  has  ceased,  has  been  put  an 
end  to,  because  it  existed  only  so  long  as 
the  ryot  himself  continued  to  hold  or  culti- 
vate the  land.  1  would,  therefore,  in  answer 
to  the  second  question,  say  that  any  supposed 
right  which  may  be  in  existence  in  Kristo 
Doss  or  his  heirs  will  not  prevent  the  plaint- 
iff from  ejecting  the  defendant. 

Jackson,  J, — I  entirely  concur  in  the  judg- 
ment which  has  just  been  delivered,  and  have 
very  few  words  to  add.  I  should  be  inclined 
to  describe  the  right,  whether  created  or 
recognized  by  section  6  of  the  Rent  Act,  as 
being  a  right  resulting  from  the  connection 
between  the  occupying  tenant  and  the  land 
which  he  occupies  tor  a  space  of  twelve  years. 
The  Act  expressly  declares  that  the  holding 
of  the  father  or  other  person  from  whom  a 
ryot  inherits  shall  be  deemed  to  be  the  hold- 
ing of  the  ryot ;  and  there  I  think  one  may 
say  that  the  well-known  maxim  inclusio 
uniusy  &c.,  would  apply. 

As  to  the  second  question,  the  answer 
appears  to  me  to  be  very  clear,  for  by  the 
sale  out  and  out  to  another  person,  the 
ryot  voluntarily  terminates  that  connection 
between  himself  and  the  land  which  he  had 
occupied  which  is  necessary  to  the  existence 
of  the  right  of  occupancy.  The  law  allows 
a  sub-letting  by  a  ryot  who  has  a  right  of 
occupancy,  though  it  does  not  permit  the 
growth  of  a  right  of  occupancy  within  a 
right  of  occupancy.  So  long  as  the  ryot 
having  a  right  of  occupancy  merely  sub-lets 
the  land,  he  maintains  that  connection  between 
himself  and  the  land  which  is  essential  to 
the  existence  of  the  right ;  but  when  he  has 
transferred  his  right  to  another,  he  no  longer 
maintains  that  connection. 

1  wish  also  to  say  that  I  expressly  concur 
in  the  observations  which  the  Chief  Justice 
made  at  the  outset  of  his  judgment,  namely, 
that  we  are  dealing  with  this  case  on  the 
facts  found  by  the  learned  Judges  who  re- 
ferred it,  and  by  that  we  are  limited. 

There  is  only  one  other  observation  which 
I   wish   to    make   as    to    the    case   which 
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was  referred  to  in  ao  W.  R.  139. 
1  do  not  apprehend  that  the  learned 
Judges  who  decided  that  case  meant  to 
suggest  that  after  a  ryot  having  a  right  of 
occupancy  had  parted  with  his  right  by 
transfer,  and  the  zemindar  had  evicted  the 
transferree  as  having  no  right  to  occupy  the 
land,  the  ryot  might  afterwards  come  in  and 
insist  upon  the  right  he  had  voluntarily 
parted  wit*h  as  entitling  him  to  enter  upon 
the  land.  If,  however,  any  such  claim  should 
hereafter  be  set  up  in  any  other  case,  it  will 
doubtless  have  to  be  considered. 

Phear,    J. — I   entirely    concur    with   the 
Chief  Justice.     I  understand  the  questions 
which  are  put  to  us  to  have  reference  solely 
to  that  peculiar  right  of  occupancy  which 
1  may  call  the  creature  of  section  0  of  the 
Rent  Law,  and  that  in  the  matter  which  is 
now  before  us  we  are  entirely  disembarrass- 
ed, as  the    Chief   justice   has   said,  of   all 
considerations  which  might  affect  or  enter 
into  questions  relative  to   the  alienation  of 
the  right  to  hold  and  occupy  land  founded 
on  the  element  of  custom,  or  otherwise.     And 
it  seems  to  me  that  under  this  hypothesis 
the  questions  which  have  been  put  to  us  in 
this  reference  are  both  immediately  answered 
in  the  negative  when  the  view  is  taken  of 
section  6,  as  I  think  it  ought  to  be,  to  the 
effect  that  the  right  of  occupancy  which  is 
the  subject  of  this  section  is  rather  of  the 
nature  of  a  personal  privilege  than  a  sub- 
stantive proprietary  right.     I  think  that  there 
can  be  np  right   of   occupancy   under  the 
terms  of  this  section  other  than  in  a  person 
*ho  is  cultivating  or  holding  the  land  as 
a  r}ot  in  the  situation  which  is  mentioned 
in  this  section  ;  and  that  therefore  a  person 
can  only  have   this   right   who   is  actually 
cultivating  or  holding  the   land,  and   then 
only  if  he  has  cultivated  or  held  the  land 
as  a  ryot  for  a  period  of  twelve  years  accord- 
ing to  the    rule   for    estimating    that    time 
which  is  prescribed  in  the  section  ;  and  that 
rnle  is  that   only  the  actual  cultivation  or 
holding  of  the  person  who  sets  up  the  right, 
and  in  the   case   where   he   has  taken  the 
cultivation  or  the  holding  of   the  land  by 
inheritance  from  a  predecessor,  then,  con- 
structively, the  cuUivation  or  holding  of  that 
predecessor,  counts.     The  section  does  not 
give  to  any  one  other  than  the  person  who 
has  actually  held  or  cultivated  land  for  the 
period  of  twelve   years,  either  by   himself 
alone,  or  by  himself  and  his  predecessor, 
from  whom  he   has  taken  by  inheritance, 
together,  the  right  of  occupation  which  is 

fe  subject  of  the  section.    And  if  this  is 
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so,  then  it  seems  to  be  plain  upon  the  facts 
which  the  reference  brings  before  us  that 
Ishan  Chunder  Sen,  the  defendant  in  the 
case,  has  not  a  right  of  occupancy  in  the 
land  which  is  the  subject  of  suit  because 
he  has  himself  only  cultivated  or  held'  it  as  a 
ryot  for  a  period  of  a  little  more  than  eleven 
years,  and  the  person  who  preceded  him  in 
the  cultivation  or  holding  thereof  was  not 
one  from  whom  he  took  it  by  inheritance. 
His  predecessor  in  the  cultivation  or  holding 
was  Kristo  Doss,  from  whom  he  took  by 
purchase.  In  that  state  of  things,  he  is  not 
entitled  by  the  words  of  section  6  to  add 
any  years  of  Kristo  Doss'  holding  to  the 
years  of  his  own  holding.  And  certainly 
Kristo  Doss,  in  the  view  that  I  have  taken  of 
the  section,  can  have  no  right  of  occupancy 
in  the  land,  because  he  is  not  now  cuhivating 
or  holding  it,  but,  on  the  contrary,  has  long 
been  out  of  the  occupation  of  it ;  he  has  not 
cultivated  it ;  he  has  not  held  it  in  any  sense  * 
whatever  during  the  period  of  the  last  eleven 
years  and  upwards.  To  use  the  words  of 
the  section,  he  is  not  a  person  who  is  occu- 
pying or  holding  the  land. 

The  second  branch,  also,  of  the  second 
question  which  has  been  referred  to  us,  seems 
to  be  answered  in  the  negative  by  the  decision 
which  is  reported  in  20  W.  R.  13^ — 
a  decision,  the  correctness  of  which  has  no- 
yet  been  impeached — supported  by  the  decit 
sion  in  Special  Appeal  No.  1651  of  1872.* 

I  concur  in  the  judgment  which  has  been 
delivered  by  the  learned  Chief  Justice,  and 
have  nothing  substantial  to  add  to  it.  I 
ought,  however,  perhaps  to  remark,  with 
regard  to  an  observation  which  has  been 
made  on  the  case  reported  in  30 
W.  R.  139,  that  it  was  obviously  not  the 
intention  of  the  Bench  which  passed  that 
aecision  to  say  anything  judicially  as  to 
whether  or  not  the  grantors  or  transferrors  of 
the  jote  in  that  case  still  had,  in  the  events 
which  had  happened,  any  right  to  require 
possession  of  the  land  at  the  hands  of  the 
zemindar.  All  that  that  decision  decided 
was  that  whatever  the  rights  of  the  trans- 
ferrors as  against  the  zemindar  might  be, 
those  rights  did  not  prevent  the  zemindar, 
under  the  circumstances  of  the  case,  from 
recovering  possession  of  the  land  from  a 
stranger. 

Morris,  J, — I  concur  with  the  .Chief 
Justice  in  thinking  that  both  the  questions 
referred  to  us  should  be  answered  in  the' 
negative. 

*  20  W.  R.  478. 
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The  23rd  April  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Act  XX.  of  1866,  s.  53— Specially  registered 
Bond— Sureties— Jurisdiction. 

Poorno  Chunder  Ghose  and  another, 
Petitioners, 

versus 

Gobind  Chunder  Mookerjee,  Opposite  Party. 

Baboo  Doorga  Mohun  Doss  for  Petiiioners. 

Baboo  Bykuntnath  Doss  for  Opposite 
'  Party. 

Certain  parties  having  executed  a  bond  for  repay- 
ment, with  interest,  of  a  loan  for  which  they  pledged 
immoveable  property  and  found  sureties  who  under- 
took to  be  responsible  in  case  the  amount  was  not 
recovered  from  the  borrowers,  the  bond  was  specially 
registered  under  Act  XX.  of  ib66.  ISubsequently  a 
decree  was  obtained  upon  the  bond  ostensibly  under  the 
provisions  of  s.  53. 

Held  that  in  the  circumstances  no  decree  could  be 
made  except  for  the  money  lent  with  interest  and  costs, 
and  that  the  Court  was  not  competent  to  make  any 
declaration  against  the  property  pledged  or  to  make 
the  sureties  liable. 

Jackson,  J. — In  this  matter  we  have  no 
doubt,  in  so  far  as  the  petitioners  who  obtained 
this  rule  are  concerned,  that  the  decree  com- 
plained of  must  be  set  aside.    It  was  a  decree 
made    ostensibly    under  the   provisions   of 
section  53  of  the  Indian  Registration  Act  of 
1866.  Certain  persons  named  Eshan  Chunder 
Dey  and  others  having  borrowed  a  sum  of 
money  from  parties  whom  we  may  describe 
as  the  plaintiffs,  executed  a  khut  or  bond  for 
the  repayment  of  the  advance  with  interest, 
and  in  that  instrument  ihey  pledged  certain 
immoveable  property  as  security  for  payment 
of  the  debt.     Also  in  another  part  of  the 
same  instrument  Protap  Narain  Ghose,  Ran^ 
Chunder  Dutt,  Kala  Chand  Dutt,  and  Poorno 
Chunder  Ghose  became  sureties  (mjll-zamin 
as  they  call  it)  for  the  repayment  of  the  loan, 
undertaking  that  in  case  the  amount  advanced 
should  not  be  recovered  from  the  moveable 
and  immoveable  properties  of  the  borrowers, 
then  they  shall  be  answerable  for  the  same. 
This  document.was  presented  for  registration 
before  the  Sub-Registrar  of  Burrisal  by,   it 
is  said,  Joogul  Kishore  Ghose,  one  of  the 
parties  executing  the  deed.   It  is  then  staled  : 
**  Execution  was  admitted.    Joogul  Kishore 
"  Ghose  of  Bazra   Joogini,    Protap   Narain 
•*  Ghose  of  Bahar,  Poorno  Chunder  Ghose  of 
"  Bazra  Joogini,^  and  Ram  Chunder  Dutt  of 
"  Bazra  Joogini.     Protap  Narain  Ghose  and 
"  Poorno   Chunder    Ghose    are  agents  for 


**  Koroona  Moyee,  Bhobani  Mohun  Mala 
♦*  and  Chunder  Kant  Ghose.''  Then  there 
is  a  certificate  in  Bengali  lo  the  effect : — 


"  -sK^xm  ^m  "Ttwt^  5^1  ^Tj\  "jv^^  fTisni 


The  plaintiffs  brought  this  bond  into  the 
Court  of  the  Subordinate  Judge  and  applied 
for  a  decree  against  all  the  parties  subscribing, 
and  accordingly  they  obtained  a  decree  for 
the  payment  ot  the  sum  advanced  together 
with  interest   at  the  specified  rale  down  to 
the  date  of  realization  and  with  a  declaration 
that  the  amount  should  be  realized  by  the 
sale  of  the  properly  pledged ;  and  such  decree 
was  made  against  all  ihc  defendants.     The 
decree-holders  first  proceeded  to  execute  this 
against  the  actual  borrowers,  and  certain  exe- 
cution-proceedings  went  on  between   them 
from    1868   to    1871.     Finally,   seeing   that 
nothing  more   could   be   obtained  from  the 
borrowers,  they  next  proceeded  against  the 
sureties.      These    persons    offered    various 
objections   and    have   finally   coKte   to   this 
Court,  saying  that  the  decree  being  contrary 
to  the  law  may  be  set  aside.     We  think  it  is 
clear  that  in  the  circumstances  of  this  case 
no  decree  could  be  obtained  upon  special 
registration   of   this   bond    except   a  simple 
decree  for  money  in  the  terms  of  section  53 
together  with   interest  at  the  rate  specified 
to  the  date  of  the   decree  with  costs,  and 
that  against  the  borrowers  alone  and  without 
any    declaration    as   against    the    property 
pledged.     The  liability  of  the  sureties  is  only 
tocommence  when  ihe property,  moveable  anil 
immoveable,  of  the  actual  borrower  is  ex- 
hausted.    It  was  not  competent  to  the  Court 
under  section  53  even  10  make  any  decree  or 
declaration  as  against  the  property  pledged  ; 
siill  less  could  it  give  a  decree  making  parlies 
liable  whose  liabiliiv  would  onlv  commence 
when    that    property    and    oihcr   properties 
belonging  to  the  burrowers  had  been  in  the 
first  place  fully  proceeded  against.     It  seems 
to  us  ihat  to  make  a  decree  as  this  against 
the  sureties  was  wholly  beyond  the  power  of 
the  Subordinate  Judge,  and  that  the  decree  so 
far  as  affects  them  must  be  set  aside  and  this 
rule  made  absolute  with  costs,  Rs.  80. 
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The  24th  April  1874. 

Present : 

The  Hon'ble  \V.  Markby  and  Romesh 
ChuRderMitter,  Judges, 

Act  XI.  of  1859,  s.  37— Auction- Purchaser's 
Rights— Transfer. 

Case  No.  1215  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chiitagong, 
dated  the  lyth  March  iSyj^  afirviing 
a  decision  of  the  Additional  Sudder 
Moons  iff  of  that  District j  dated  the  iith 
November  18^2. 

Koylash  Chunder  Datt  (Plaintiff), 
Appellant, 

versus 

Jubur  Ali  (Defendant),  Respondent. 

Baboo  Okhil  ChAnder  Sen  for  Appellant. 
Baboo  Sreenath  Banerjee  for  Respondent. 

The  rights,  which  are  conferred  upon  a  purchaser 
at  a  sale  for  arrears  of  revenue,  under  Act  XI.  of 
1S59,  s.  37,  are  capable  of  bein^  transferred  to  another 
persion,  if  the  transfer  follows  immediately  upon  the 
sale  or  within  a  reasonable  time  thereafter. 

Markby^  J. — In  this  case  the  question 
which  arises  for  determination  is  whether 
the  plaintiff  can  exercise  the  power,  under 
the  provisions  of  section  37  of  Act  XI.  of 
1859,  to  recover  possession  of  a  tenure  which 
was  a  valid  and  subsisting;  tenure  in  ihe 
hands  of  the  defendant  until  the  date  of  the 
sale  for  arrears  of  revenue,  bat  which  the 
plaintiff  insists  that  under  the  provisions  of 
ihat  section  he  has  a  right  to  cancel.  The 
answer  to  that  question  will  depend  upon 
whether  or  no  the  rights  which  are  given 
under  that  section  to  an  auciion-purchaser 
at  a  sale  for  arrears  of  revenue  iiave  passed 
to  the  plaintiff  in  this  case.  Now,  ihe  cir- 
cumstances of  this  case  are  that  the  plaint- 
Ijff,  being  himself  the  purchaser  at  that  sale, 


sold  his  rights  to  the  defendant  No.  4,  and 
the  defendant  No.  4    has  re-granted  to  the 
plaintiff  a  putnee  pottah  which  covers  the 
land   which   forms   what   we   may   call  the 
old   tenure   and    something   more.     But    it 
seems  to  us  that,  for  the   purposes  of  this 
case,   we   may  consider  the   plaintiff  to   be 
♦precisely  in  the  same  position  as  if  he  was 
not  the  purchaser  at  the  sale  for  arrears  of 
revenue.      It  does  not  seem  to  us  that  the 
fact  of  his  selling  the  tenure  to  the  defend- 
ant No.  4,  and  then  obtaining  a  putnee  pot- 
tah  from   him,    renders  his  position    either 
better  or  worse.  We  may  take  it  as  if  a  third 
person,  who  purchased  at  a  sale  for  arrears 
of  sevenue,  had  sold  the  land  to  another,  and 
that  person  had  granted  a  putnee  pottah  to 
the  plainiiff,  and  then    inquire  whether  the 
plaintiff,  as  putneedar,   has  the  right  which 
he   claims.  Now,    it   has   been   said    in   the 
first  place  that  the  putneedar  is  in  a  differ- 
ent position  from  the  person  who  has  pur- 
chased the  entire  zemindaree.     But  we  do  not 
see  anything  upon  which  that  distinction  can 
be    founded.      Subject   to   the   payment   of 
the   rent   reserved    to   the  zemindar,    in  an 
ordinary  case  (and  there  is  nothing  to  show 
that   this  is  not  an  ordinary  case)  all    the 
rights  of  the  zemindar  pass  to  the  putneedar, 
and  therefore  with  the  rights  of  the  zemin- 
dar would  pass  this  right  also,  if  it  is  once 
established  that  this  is  a  right  of  ihe  nature 
which  can  pass  at  all  upon  the  sale  of  the 
propel  ly.     Therefore  we  are  brought  back 
\o  the  simpler  question  whether  or  no  the 
rights  which  are  conferred  upon  a  purchaser 
at  a  sale  for  arrears  of  revenue  under  sec- 
tion   37    are   rights    which   are  capable  of 
being   transferred    to   another   person.      As 
far  as  we  are  aware,  there  is  no  decision  of 
the  Privv  Council  directly  upon  this  point, 
but  on  several  occasions  the  matter  has  been 
m?.de  the  subject  of  argument  before -the 
Privy   Council,   and   is  alluded  to  in   their 
judgments.     The  first  case  in  which  it  wasf 
referred     to    is     the     well-known     case    of 
Ranee   Surnomoyee  vs.    Maharajah   Suteesh 
Chunder      Roy      Bahadoor,      reported      in 
10  Moore's  Indian  Appeals,  p.  123.*     The 
Privy  Council  in  that  case  say,  in  dealing 
with  Regulation  XLIV.  of  1793  (and  in  this 
respect  ihe  language  of  the  Regulation  is  the 
same  as  in  Act  XI.  of  1859):  "It  is  to  be 
observed  that  in  terms  this  power  is  given 
only  to  the  purchaser  himself,  which  would 
ordinarily  sulTice  to  remedy  the  mischief  in 
contemplation ''     But  this  is  only  a  doubt 
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thrown  out  bv  the  Privv  Council,  and  that  is 
not  the  point  upon  which  the  decision  in 
that  case  turned.  Then,  in  the  case  reporied 
in  12  Moore's  Indian  Appeals,  p.  271,  * 
the  matter  was  referred  to  a  little  more  fully. 
The  Privy  Council,  being  of  opinion  that 
upon  other  grounds  the  right  to  cancel  the 
tenure  could  not  be  asserted,  say  that  they 
do  not  deem  it  necessary  to  consider  under 
Regulation  XI.  of  1822  whether  the  stringent 
powers  given  by  those  enactments  to  pur- 
chasers eo  nomine  could  in  any  case  be  exer- 
cised by  the  heirs  or  assignees  of  such  pur- 
chasers. Justice  and  sound  policy  alike  require 
that,  inasmuch  as  the  law  has  given  them  for 
theparticularpurposeonly  of  enablingihe  pur- 
chaser again  to  make  the  income  of  the  estate 
an  adequate  security  for  the  public  revenue 
assessed  upon  it,  and  the  exercise  of  them 
cannot  but  occasion  great  hardship  to  under- 
tenants and  insecurity  to  property,  they  should 
be  exercised  within  a  reasonable  time.  And 
their  Lordships  believe  that  that  object  has 
now  been  in  some  measure  secured  by  Acts 
Nos.  X.  and  XIV.  of  1859.  It  is  observable 
that  this  expression  of  opinion,  so  far  as  it  is 
an  expression  of  opinion,  is  somewhat  different 
from  what  was  thrown  out  in  the  first  case. 
The  Privy  Council  in  the  second  case  do  not 
seem  to  intimate  any  opinion  that  the  exercise 
of  these  powers  must  be  strictly  limited  to 
the  very  identical  person  who  is  the  actual 
purchaser  at  an  auction- sale  for  arrears  of 
revenue.  They  seem  to  intimate  an  opinion 
that  the  proper  construction  10  be  put  upon 
the  Act  would  be  that  those  powers  should 
be  exercised  within  a  reasonable  time  in 
orjder  to  secure  the  object  of  the  statute. 
Then  we  find  in  a  more  recent  case,  which  is 
reported  in  12  B.  L.  R.,  p.  2io,f  that  this 
point  again  arose,  and  there  it  appears  to 
have  been  conceded  that  a  purchaser  from 
the  purchaser  at  the  auction-sale,  immediately 
after  the  sale  and  at  a  time  when  he  could 
not  be  taken  to  have  waived  any  rights 
which  that  transaction  may  have  given  him, 
acquired  the  same  rights  which  he  would 
have  acquired  had  he  been  the  actual  pur- 
chaser at  the  revenue-sale.  Now,  that  again 
is  not  of  course  any  decision  of  the  Privy 
Council;  it  is  only  a  concession  of  Counsel. 
But,  in  accordance  with  the  view  of  the  law 
which  was  suggested  in  the  second  of  the 
two  cases  which  we  have  referred  to,  namely, 
that,  where  'the  transfer  from  the  auction- 
purchaser  to  the  person  who  seeks  to  exercise 
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the  rights  under  section  37  follows  imme- 
diately upon  the  sale,  or  follows  within  a 
reasonable  time  after  the  sale,  the  purchaser 
might  exercise  those  rights.  It  appears  to 
us,  therefore,  that,  although,  as  we  have  said 
there  is  no  distinct  authority  upon  the  point, 
the  construction  of  the  law  suggested  by 
the  Privy  Council  may  be  adopted  in  this 
case.  It  certainly  does  not  seem  to  ns  that 
it  would  secure  the  object  of  the  Ad  if  it 
was  made  incumbent  upon  the  purchaser  to 
exercise  his  rights  immediately  upon  the  sale. 
It  would  take  considerable  time  before  the 
purchaser  can  fully  ascertain  what  are  the 
persoivs  whom  he  can  eject  under  the  law. 
His  right  to  eject  will  have  to  be  exercised  very 
strictly,  and  it  is  not  against  the  persons 
who  are  in  possession  as  tenants  that  he  can 
exercise  them  ;  he  must  first  acquaint  himself 
with  the  nature  of  the  tenure  under  which 
they  hold.  On  the  other  hand,  it  would  not 
probably  be  for  the  advantage  of  the  tenants 
that  the  purchaser- should  be  forced  to  exer- 
cise his  rights  immediately,  because  he 
might  very  well  desire  for  the  purpose  of 
doing  justice  to  them,  and  for  their  advan- 
tage, to  enter  into  engagements  with  them. 
We  think  therefore  that  we  may  now  very 
well  hold  that  all  that  is  required  under  the 
law  is  that  those  rights  should  be  exercised 
within  a  reasonable  time.  Taking  that  view 
of  the  case,  we  think  there  is  nothing  upon 
which  we  can  say  that  those  rights  were  not 
exercised  in  this  case  within  a  reasonable 
time.  The  sale  for  arrears  of  revenue  look 
place  in  1865,  and  this  transaction,  in  which 
the  plaintiff  ultimately  became  putneedar, 
appears  to  have  taken  place  in  or  about  the 
year  1868,  and  it  must  now  be  taken  that 
in  the  meantime  no  recognition  of  this 
tenure  had  taken  place  either  by  the  plaint- 
iff or  by  the  person  from  whom  he  now 
derives  his  title.  Under  these  circumstances 
we  ought  to  hold  that  the  plaintiff  had  in 
him  the  rights  which  are  conferred  upon  the 
purchaser  at  the  auction-sale  for  arrears  of 
revenue  by  section  37  of  Act  XI.  of  1859, 
and  that  he  had  a  right  to  cancel  this 
tenure. 

The  result  will  be  that  the  decisions  of 
the  lower  Courts  will  be  reversed,  and  that 
the  plaintiff's  suit  will  be  decreed  with  costs. 

As  there  are  no  materials  on  the  record 
for  drawing  up  the  decree  in  the  form  which 
the  Code  of  Civil  Procedure  requires,  the 
case  must  be  remanded  to  the  ^Ioonsiff  to 
draw  up  the  decree  in  accordance  with 
our  judgment,  making  such  inquiries  as  are 
necessary  for  that  purpose. 
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The  29th  April  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

fudges. 

Special  Appeal— Issues— Rent— Pottah  — 

Evidence. 

Case  No.  1104  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Patna,  dated  the 
24th  February  18J3,  affirming  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  31st  May  i8y2\ 

Sheo  Sahoy  Singh  (Defendant),  Appellant, 

versus 

Bechun  Singh  and  others  (Plaintiffs), 
Respondents, 

Baboos  Kalee  Prosunno  Duit  and  Boodh  Sen 
Singh  for  Appellant. 

Mr,  R.  E,  Twidale  and  Baboo  Kalee  Kishen 
Sen  for  Respondents. 

A  case  was  remanded  for  re-trial  on  its  merits  because 
it  was  found,  in  special  appeal,  that  material  error  had 
been  committed  in  consequence  of  the  omission  on  the 
part  of  the  Lower  Appellate  Court  to  frame  issues 
between  the  parties,  e.  g.,  the  suit  bein?  for  arrears  of 
rent,  the  issue,  inter  alia,  whether  plaintiffs,  who  were 
shareholders  with  others,  were  entitled  to  claim  the 
fraction  of  the  rent  for  which  they  sued. 

Where  a  tenant  continues  to  hold  land  after  his  term, 
his  pottah  will  be  evidence  of  the  rent  at  which  he  is 
holding  over,  in  the  absence  of  evidence  to  the  effect 
that  the  rent  was  altered  subsequently  to  its  expiration. 

Phear,  J, — The  plaintiffs  sue  to  recover 
the  sum  of  Rs.  1&7-10  annas  odd  as 
principal  and  damages  for  arrears  of  rent, 
which  they  say  is  due  to  them  from  the 
defendant  in  respect  of  10  beeghas  and  10 
cottahs  of  land  for  the  period  of  time 
between  1276  and  1278.  The  plaintiffs  do 
not  claim  10  be  entitled  to  the  entirety  of  the 
rent  due  from  the  defendant,  but  admit  that 
they  are  shareholders  therein  with  others  ; 
they  sue  as  ticcadars  to  the  extent  of 
14  annas  and  13  dams  only  out  of  16 
annas  of  the  land  which  is  the  subject  of 
suit,  together  with  other  lands. 

The  schedule  appended  to  the  plaint 
appears  to  have  given  the  details  of  the  rent 
alleged  to  be  payable  by  the  defendant. 
There  was  in  it  an  item  for  '  the  principal 
rent;  an  item  for  awab  ;  an  item  for 
fisheries  ;  an  item  of  jack>fruit,  and  so  on. 

The  defendant  states,  among  other  things, 
by  way  of  defence,  that  the  plaintiffs  are  not 
entitled  to  sue  for  14  annas  13  dams  of  the 


rent.  He  also  says  that  out  of  the  land 
specified  in  the  plaint  as  being  land  for 
which  he  was  bound  to  pay  rent  to  the 
plaintiff,  the  first  eight  and  ten  plots  of  land 
were  newaz-durga  land,  which  he  held  under 
an  independent  title,  and  for  which,  therefore, 
rent  was  not  due  from  him  to  the  plaintiffs. 

We  have  not  had  the  written  statement 
read  out  to  us  in  full,  nor  is  it  necessary  on 
this  special  appeal  that  we  should  give 
immediate  consideration  to  it. 

The  first  Court  gave  a  decree  in  favour  of  * 
the  plaintiff  for  "  Rs.  34-13  annas  of  rent  of 
jote,  and  Rs.  4  sayer  for  the  years  in  suit 
minus  the  sums  credited   by  plaintiff   and 
deposited  by  defendant  in  Court." 

On  appeal  from  this  decree,  the  Judge 
upheld  it  in  its  entirety,  and  dismissed  the 
appeal. 

It    is   now  objected   on   special    appeal, 
amongst  other  things,  that  issues  were  not 
framed  in  the  first  Court,  and  that  the  omis- 
sion to  frame  issues  has  led  to  an  incomplete- 
ness in  the  trial  in  both  Courts,  and  to  error 
in  the  decision  upon  the  merits  of  the  case. 
In  the  first  place,  the  defendant  urges  that 
it  was  a  material  issue  which   should  have 
been  raised  between  the  parties,  whether  or 
not  the  plaintiffs  were  entitled  to  claim  the 
fraction  of  the  rent  from  the  defendant  for 
which    they    sued   in   this    suit.     And    the 
omission  to  frame  an  issue  had  led  to  this 
consequence,  namely,  that  neither  the  first 
Court   nor  the  second    Court    directed    its 
attention  to  this  question  either  expressly  or 
by  implication.     We  find  that,  according  to 
the  plaintiffs'  own  account,  all  their  co-sharers 
are  not  parties  to  the  suit.     And  the  conse- 
quence is  that  it,  no  doubt,  lies  upon  the 
plaintiffs  to  make  out  that  they  are  entitled, 
independently  of  the  co-sharers  who  are  not 
parties   to   the   suit,    to  demand    from    the 
defendant  payment  of  a  fractional   part   of 
the  rent,  the  entirety  of  which  he  owes  to 
them  and  their  co-shareholders  collectively. 
And  it  is  also  perfectly  plain  that  the  defend- 
ant has  denied  the  plaintiffs'  right  to  claim 
this   fractional    share    of    the    rent.       Mr. 
Twidale,  on  behalf  of  the  respondent,  has 
pointed  out  to  us  that,  though  an  issue  was 
not   raised   on    this   point,    yet   there    was 
evidence  upon  the  record  which  would   in 
law   justify   the   Courts    in   coming   to   the 
conclusion  that  the  plaintiffs  had  the  right 
upon  which  they  based  their  suit.    Supposing 
this  to  be  so,  yet  we  find  that  neither  the 
first  Court  nor  the  second  Court  had  stated 
any  opinion  upon  the   point.     Neither  the 
first  Court  nor  the  Lower  Appellate  Court 
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has  expressed  any  conclusion  as  to  whether 
or  not  the  evidence  makes  out  the  plaintiffs' 
right,  separately  from  the  remaining  co- 
sharers,  to  claim  this  share  of  the  rent  fron; 
the  defendant.  It  appears  to  us  that  the 
defendant's  contention  on  this  head  is  just, 
and  that  the  omission  to  frame  an  issue  has 
led  both  the  Courts  to  neglect  coming  to  a 
finding  upon  a  matter  which  was  of  material 
importance  in  determining  the  matter  of  the 
present  suit  between  the  parlies 

Again  we  find  that  neither  the  first. Court 
nor  the  second  Court  has  expressed  in  any 
way  the  slightest  opinion  as  to  whether  on 
the  evidence  before  the  Court  the  first  eight 
and  ten  plots  of  land  mentioned  in  the  plaint 
were  newaz-durga  land  held  by  the  defendant 
on  different  terms  from  the  rest  of  the  land 
for  which  rent  was  claimed,  or  not. 

The  defendant  further  objected  before  us 
that  the  I-»ower  Appellate  Court  had  not 
tried  the  question  whether  the  plaintiff  was 
entitled  to  the  items  of  rent  which  came 
under  the  head  of  julkur  and  hunkur 
rights.  It  appears  that  the. first  Court  did 
direct  its  attention  to  this  question,  but  the 
Lower  Appellate  Court  has  entirely  omitted 
to  notice  it.  No  doubt  there  is  evidence 
upon  the  record  which  possibly  might  serve 
to  satisfy  the  Court  that  the  defendant  had 
admitted  his  obligation  to  pay  rent  or  dues 
under  these  heads  ;  and  it  is  not  necessary 
for  us  to  express  the  slightest  opinion  as  to 
whether  the  Moonsiff's  finding  upon  this 
question  is  the  correct  finding  or  not.  But 
it  does  seem  to  us  that  the  defendant  was 
entitled  to  have  had  an  explicit  finding  come 
to  by  the  Lower  Appellate  Court  upon  this 
question.  And  probably  the  argument  of 
the  defendant's  pleader  is  well  founded  that 
the  omission  to  frame  issues  might  have  in 
some  degree  led  the  Lower  Appellate  Court 
to  pass  over  the  point  without  notice. 

There  is  a  cross-appeal  preferred  by  the 
plaintiffs  themselves  upon  the  same  head. 
The  Lower  Appellate  Court  awarded  a 
certain  sum  in  the  lump  as  the  amount  due 
from  and  payable  by  the  defendant  in 
respect  of  the  julkur  and  bunkur  rights. 
But  the  plaintifiPs  say  that  they  are  entitled 
to  have  a  specification  of  the  exact  amount 
due  in  respect  of  the  julkur  and  hunkur 
items  separately.  And  it  appears  from  the 
form  in  which  the  plaint  with  its  attached 
schedule  is  put,  that  there  was,  in  fact,  an 
issue  between  the  parties  upon  each  of  these 
items  separately. 

Several  objections  were  pressed  upon  us 
by  the  defendant-appellant  with  regard  to 


the  mode  in  which  the  evidence  had  been 
dealt  with  by  the  Courts  below.  In  parti- 
cular, it  was  said  that  the  Judge  was  wrong 
in  thinking  that  the  jummabundee  papers 
were  proved ;  whereas,  in  fact,  they  were 
not,  and  that  consequently  the  opinion  which 
he  supported  with  the  aid  furnished  by 
these  papers  was  not  good  in  law. 

Again,  the  appellant  said  that  the  first 
Court  at  any  rate  had  accepted  the  part  of 
his  case  in  which,  he  said,  he  had  been  hold- 
ing a  portion  of  the  land  under  a  pottah 
which  had  expired  ;  and  that  this  being  so, 
this  pottah  ought  to  have  had  effect  given  to 
it,  because  if  he  was  a  tenant  holding  land 
after  the  expiration  of  his  term  upon  which 
he  had  entered  under  a  written  contract,  then, 
in  the  absence  of  any  evidence  to  the 
contrary,  it  ought  to  be  presumed  that  he 
was  continuing  to  hold  the  land  at  the  terms 
mentioned  in  the  document.  The  Moonsiff 
apparently  had  this  argument  before  him, 
but  he  meets  it  by  saying  that  after  the 
pottah  had  expired,  it  was  competent  to  the 
plaintiff  to  enhance  the  defendant's  rent,  and 
therefore  the  pottah  could  afford  no  evidence 
of  what  that  rent  actually  was.  But  this 
position  seems  to  be  erroneous.  The  pottah 
will  be  evidence  of  the  rent  at  which  the 
defendant  was  holding  over  in  the  absence 
of  any  evidence  to  the  effect  that  the  rent  had 
subsequently  to  the  date  of  its  expiration 
been  altered. 

On  the  whole,  we  think,  taking  the  matter 
of  the  two  appeals  which  are  now  before  us 
into  our  full  consideration,  that  there  has  not 
been  so  complete  a  trial  in  the  Lower 
Appellate  Court  as  there  ought  to  have  been. 
And  we  think  that  the  defendant-appellant 
has  good  ground  for  maintaining  that 
material  error  has  been  committed  as  a 
consequence  of  the  omission  on  the  part  of 
the  Court  to  frame  issues  between  the  parties 
in  this  suit.  In  this  view  we  think  we 
must  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  send  back  the  case  to 
that  Court  for  re-trial  on  its  merits.  And  in 
re-trying  the  case,  the  Judge  will  frame  the 
issues  which  arise  between  the  parties  upon 
the  plaint  and  the  written  statement  taken 
together.  And  if  he  finds  it  necessary,  in 
the  exercise  of  his  discretion,  when  those 
issues  are  framed,  to  procure  fresh  evidence 
upon  one  or  more  of  them,  he  can  do  so  after 
recording  his  reasons  therefor  in  pursuance 
of  the  provisions  of  section  355  of  the  Civil 
Procedure  Code. 

The  costs  will  abide  the  event 

There  will  be  two  sets  of  costs. 
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The  I  St  May  1874. 
Present : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges, 

Lnnacy^-Evidence— Representation. 

Case  No.  20S2  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  judge  of 
Dacca,  dated  the  i6th  June  i8yj,  revers* 
ing  a  decision  of  the  Additional  Sudder 
Moonsiff  of  that  District^  dated  the  sgth 
November  t8'/2. 

Kala  Chand  Ghose  (one  of  the  Defendants), 

Appellant, 

versus 

Sreemutly  Shoolochuna  Dossia  (Plaintiff). 

Respondent, 

Baboos  Mohinee  Mohun  Hoy,  Kalee  Mohun 
Dais,  and  Hem  Chunder  Banerjee  for 
Appellant. 

Baboos    Chunder    Mad  hub    Ghose   and 
Bykuntnath  Dass  for  Respondent. 

Thebare  assertion  of  witnesses,  unsupported  by  any 
details  of  the  causes,  the  course,  and  the  treatment  of 
the  malady,  ought  not  to  be  accepted  as  satisfactory 
proof  of  insanity. 

A  person  who  was  appointed  manager  of  a  lunatic's 
affairs,  by  consent  obtained  while  she  was  of  sound  mind, 
and  who  is  capable  of  making  a  defence  on  her  behalf, 
ii  competent  to  represent  her  in  a  suit  althou^^h  not 
appointed  under  the  law  as  representative  of  the  insane. 

Ainslie,  J. — This  suit  was  instituted  in  the 
jear  1872  to  set  aside  a  sale  held  In  i860, 
eleven  years  eleven  months  and  upwards  be- 
fore the  date  of  the  institution  of  this  suit,  in 
execmion  of  a  decree  for  rent  obtained 
against  the  present  plaintiff  and  her  husband's 
brother  and  Anund  Moyee,  the  widow  of 
another  brother.  The  plaintiff  alleged  that 
from  the  year  1261  up  to  Assin  1278,  she 
was  insane  and  altogether  incompetent  to 
transact  any  business  whatsoever.  She  fur- 
ther alleged  that  the  proceedings  in  the 
rent-suit  were  tainted  with  fraud. 

The  first  Court  dismissed  the  suit  and 
fonnd  most  distinctly  that  there  was  no 
reason  whatever  for  supposing  that  there 
was  fraud  in  the  proceedings,  and  pointed 
oat  one  very  material  fact,  m.,  that  Juggut 
Chunder,  the  surviving  brother,  and  one  of 
the  persons  interested  in  the  talook,  had  by 
that  sale  lost  his  own  interests  in  the  pro- 
perty ;  that  he  had  gained  nothing  by  the 
sale  ;  and  that  if  there  was  any  fraud  on  his 
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part,  it  was  a  fraud  to  his  own  injury,  which 
the  Moonsiff  considers  was  a  thing  hardly 
possible.  The  Moonsiff  also  found  that  there 
was  no  satisfactory  evidence  in  respect  of 
the  alleged  insanity  of  the  plaintiff. 

On  appeal  the  Subordinate  Judge  has 
found  in  most  positive  terms  that  the  insanity 
is  established.  He  says  in  one  place :  **  The 
"witnesses  clearly  and  distinctly  prove  that 
''  plaintiff  was  of  unsound  mind  tor  eighteen 
''years  as  totally  unfit  to  lead  a  sensible 
'Mife;"  and  again  he  says:  "I  have  no  • 
''  hesitation  to  find  that  it  is  clearly  proved 
"that  plaintiff  was  not  in  a  state  of  sound 
"  mind  at  the  lime  the  decree  was  passed," 
that  is,  in  1859,  '' ^i^d  execution  of  the 
"  decree  taken  out  against  her."  It  is  not 
our  intention  to  consider  whether  this  find- 
ing of  fact  can  be  questioned  in  special 
appeal,  because  we  think  it  is  unnecessary 
for  the  purposes  of  this  suit  to  go  into  that 
point.  We  cannot,  however,  pass  by  this 
finding  without  remarking  that  it  is  extremely 
unlikely  that  any  one  should  become  insane 
and  cease  to  be  insane  in  a  moment.  From 
the  finding  of  the  Subordinate  Judge  one 
is  led  to  suppose  that  the  commencement, 
as  well  as  the  termination,  of  the  plaintiff's 
insanity  was  instantaneous.  In  the  case  of 
insanity  of  such  long  duration,  certainly  the 
recovery  would  be  gradual.  The  Subor- 
dinate Judge  ought  to  have  gone  in  detail 
into  the  evidence  and  ascertained  clearly  up 
to  what  period  the  plaintiff  remained  so 
completely  insane  as  to  be  altogether  unable 
to  understand  matters,  and  at  what  date  her 
recovery  commenced,  and  at  what  date  she 
became  capable  of  understanding  business 
explained  to  her,  though  she  might  not  be 
altogether  free  from  all  traces  of  her  ail- 
ment. This  question  of  insanity  required 
a  most  careful  examiriaiion,  and  we  cannot 
think  that  bare  assertion  by  witnesses, 
unsupported  by  any  details  of  the  causes,  the 
course,  and  the  treatment  of  the  malady, 
ought  to  be  accepted  as  satisfactory  proof. 
However,  for  the  purposes  of  this  suit,  we 
may  accept  the  finding  as  it  is. 

We  have  now  to  pass  to  the  question  of 
alleged  fraud,  by  which  it  is  said  the  rent- 
decree  of  1859  had  been  obtained.  It 
appears  that  Anund  Moyee,  the  third  sharer, 
brought  a  suit  on  the  allegation  that  no 
summons  was  ever  served  upon  her,  and 
succeeded  in  recovering  her  one-third  share 
of  the  talook  from  the  hands  of  the  auction- 
purchaser.  The  order  of  the  Principal 
Sudder  Ameen  i«  that  case  was  not  that  the 
whole  of  the  proceedings,   the  decree,  and 
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the  sale  were  to  be  set  aside  as  fraudulent, 
but  that  the  rent  payable  under  the  decree 
was  to  be  charged  to  Juggut  Chunder,  the 
sale,  except  as  to  Anund  Moyee's  share,  was 
to  stand  good,  and  Anund   Moyee   was  to 
recover  her  one-third  share.     With  reference 
to  that  judgment,  which   has   been   put   in 
this    suit,    the'    Subordinate    Judge    says: 
**  The  decree  alluded  to  is  no  evidence  in  the 
"case,  but  the  existence  of  the  fact  that 
"Anund  Moyee,  owner  of  one-third  of  the 
"  talook,  succeeded  to  recover  possession  of 
"  her  share  from  the  auction-purchaser  is  in 
"  favour  of  the  plaintiff  to   give  a  probable 
"inference  that   the  auctioii-purchaser  was 
"  not  protected."     If    Anund    Moyee    suc- 
ceeded,   as    apparently    she    did    succeed, 
merely  on  the  ground  that  she  had  no  notice 
of  the  suit,  we  do  not  see  what  inference 
can  be  drawn  from  that  circumstance  against 
the  auction-purchaser,   and   apparently   the 
Subordinate    Judge     himself    hesitates     to 
draw  any  inference  at  all.     He  goes  on  to 
say  :   "  The   Moonsiff  finds  that  plainiiff's 
"  witnesses  state  vague  hearsay  to  prove  the 
"  fraud.     But  I  must  remark  that  he  should 
"not  have  recorded,  while  taking  deposition 
"  of  the  witnesses,  what  he  could  not  use  as 
"evidence  ;"  and  further  on  :  "  On  a  careful 
"  perusal  of  the  papers,  it  appears  to  me  that 
"  the  witnesses  went  on  to  state  that  Juggut 
"Chunder,  defendant  No.    i,  is  related  to 
"  defendant  No.  2,  and  defendant  No.  2  is 
"also  related  to  defendant  No.  3,  and  as 
"Anund    Moyee,    widow    of    one    of    the 
"brothers  of  Juggut  Chunder,  succeeded  in 
"  recovering  her  share,  ihey  (witnesses)  were 
"led   to  think  that  the  sale  was   not  bond 
**  fide.    The  witnesses,  rather,  on  referring  lo 
"  the  connection  of  circumstances,  proceeded 
"to  state  that  the  transactions  were  fraudu- 
"  lent."     There  the  Subordinate  Judge  stops, 
and  this  question  of  fraud  is  not  touched  any 
further,     it  might  be  necessary  to  send  back 
the  case  to  the   Subordinate  Judge   for  a 
distinct  finding  on  the  question  of  fraud,  but 
that  his  judgment  shows   that  there   is   no 
evidence   to   support  the  charge.     He   sets 
out  the  evidence  which,  he   thinks,  can  be 
opposed  to  the  finding  of  the  MoonsifF,  and 
that  evidence,  as  he  states  it,  consists  simply 
of  inferences  drawn  by  the  witnesses  them- 
selves   from     certain    facts.     It    was     the 
business  of  the  witnesses  to  state  facts,  and 
it  was  the  Court's  business  to  draw  inferences 
therefrom.     The  facts  that  the   defendants 
Nos.  I,  2,  and  3  were  connected,  and  that 
Anund  Moyee  succeeded  on  one  particular 
ground  in  getting  back   possession   of   her 


share,  are  really  no  evidence  on  which  the 
Subordinate  Judge  could  be  justified  ia 
coming  to  the  conclusion  that  the  transaction 
was  fraudulent.  Taking  his  own  view  of 
the  evidence,  we  think  it  would  be  perfectly 
useless  to  send  the  case  back ;  for,  upon  the 
evidence  as  it  stands,  it  is  clear  that  the 
allegation  of  fraud  cannot  be  sustained. 

The  Subordinate  Judge  then  proceeds  to 
deal  with  the  law  of  the  case,  and  be  says 
that  whereas  it  is  established  that  the  plaintiff 
was  not  of  sound  mind  at  the  time  the  suit 
was  instituted  and  decree  made  against  her, 
she  is  entitled  to  recover  possession — all  the 
proceedings  against  herbeing  simple  nullities. 
But  the  Subordinate  Judge  has  altogether 
omitted  to  consider  whether  in  fact  there 
was  any  representation  of  the  plaintiff  in  the 
rent-suit.     Now  it  is  set  out  in  the  judgment  of 
the  MoonsifF,  and  it  has  not  been  contradicted, 
that    the    plaintiff    '*  herself  admits   in  her 
"  plaint  that  after  her  husband's  demise,  she 
"  held    possession  of  her  share   under   the 
"  management  of  the  latter,"  that  is,  of  J  oggnt 
Chunder,    "who  was   therefore   the   virtual 
"  sole  owner  of  the  entire  talook."     We  have 
then  this  state  of  facts  that  Juggut  Chunder 
was  the  manager  for  the  plaintiff  up  to  the 
time  of  her  insanity  with  her  consent;  that 
it   is  in  no   way  shown  that  he  ceased   to 
be  her  manager,  or  anybody  took  his  place 
after  she  became  insane ;  and  that  a  decree 
was  made  in   a   suit  which   we  must  take 
to   have  been  properly  conducted,  because 
no  fraud  has  been  proved  as  shown  above, 
and  we  have  no  right  to  impute  fraud  to  the 
plaintiff  in  that  suit  nor  to  suppose  that  the 
proceedings  of  the  Court  were  not  in  due 
form.     What  reason  have  we  to  suppose,  on 
this  record,  that  this  present  plaintiff  ceased 
to  enjoy  the  profits  of  the  estate  from   the 
time  of  her  insanity  down  to  the  date   of 
sale  ?     None  whatever.     It  seems  to  us  we 
must  take  it  that  the  management  of  Juggut 
Chunder  on  her  behalf  continued,  and  that 
she  did  receive  the  profits,  and  was  in  all 
probability   supported    by   Juggut   Chunder 
out  of  those  profits.     Ttiat  being  so,  are  we 
to   say,   or  allow  her   to   say,    that  Juggut 
Chunder  could  represent  her  for  the  purpose 
of  managing  her  affairs  and  applying   the 
profits  of  the  talook  to  her  use,  but  could 
not  represent  her  when  the  zemindar  sued 
her   for  arrears'  of   rent?     It  seems  to  us 
that  there  was  a  person  who,  although  not 
appointed  under  the  law  as  representative 
of  the  insane,  was  in  fact  her  representative 
by  consent  obtained  while  she  was  of  sound 
mind,  and  who  was  quite  capable  to  msike  a 

b 


1 874.] 


Civil 


THB   WEEKLY   REPORTER. 


Rulings^ 


35 


defence  on  her  behalf  in  the  suit  instituted 
against  her.  We  must  also  hold  that  arrears 
of  rent  did  exist,  and  we  are  bound  to  take 
it  that  the  decree  made  was  obtained  bond 
fide,  and  the  fact  that  Juggut  Chunder 
allowed  his  own  share  to  go  to  sale  to  his 
own  loss  is  a  strong  circumstance  in  fa:our 
of  the  sale  being  bond  fide.  Under  the 
circumstances  it  seems  to  us  that  the  plaint- 
iff ought  not  to  be  allowed  lo  recover  in 
this  suit ;  that  she  had  at  the  time  of  the  suit 
a  representative  who  was  a  party  to  the  suit, 
and  was  competent  to  make  defence  on  her 
behalf;  and  that  there  being  no  special  fraud 
established,  the  auction-purchaser  ought  not 
now  to  be  disturbed.  We  think  therefore 
the  judgment  of  the  Lower  Appellate  Court 
must  be  set  aside,  and  the  judgment  of  the 
first  Court  dismissing  the  suit  restored  with 
all  costs. 


The  4th  May  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Act  VIII.  of  1859,  s.  73 -Parties  to  a  Suit- 
Costs. 

Case  No.  2340  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  26th 
May  iSjj,  affirming  a  decision  of  the 
Moonsiff  of  Gurbettay  dated  the  10th 
January  i8'j2, 

Robert  Watson  &  Co.  (Plaintiffs), 
Appellants^ 

versus 

Hurgobind  Sookul  and  others  (Defendants), 

Respondents. 

Mr.  R,  T,  Allan  and  Baboo  Bama  Churn 
Banner] ee  for  Appellants. 

No  one  for  Respondents. 

Persons  who  without  their  consent  are  made  parties 
to  a  suit  in  the  appellate  stage,  cannot  be  made  liable 
for  costs,  simply  because  they  encouraged  the  plaint* 
iff  to  bring  the  suit,  and  provided  him  with  the  necessary 
funds : 

Held  (by  Markby,  J.)  that  parties  refusing  to  be  put 
on  the  record  could  not  at  that  stage  be  made  parties, 
apd  that  all  that  the  Court  \^as  competent  to  do  was  to 
dismiss  the  suit  for  want  of  parties. 

Markby,  J. — I  think  that  the  order  of  the 
District  Judge,  so  far  as  it  directs  that 
Messrs.  Watson  &  Co.  should  be  made 
parties  to  the  suit,  must  be  set  aside.     I  do 


not  see  how,  if  Messrs.  Watson  &  Co.  were 
really  interested  in  the  suit  and  were  likely' 
to  be  affected  by  the  result,  they  could  be 
made  plaintiffs  at  this  late  stage  against 
their  consent.  It  seems  to  me  that  at  any 
rate  at  this  stage  of  the  case,  under  that 
section,  if  the  necessary  parties  were  not 
before  the  Court,  and  they  refused  to  be  put 
upon  the  record,  all  the  Court  could  do  was 
to  dismiss  ^the  suit  for  want  of  parties. 
Moreover,  there  is  nothing  which  appears  to 
me  lo  show  that  Messrs.  Watson  &  Co. 
were  necessary  parties  to  this  suit  at  all, 
either  before  or  after  the  signing  of  the 
ekrar  to  which  the  District  Judge  refers. 

The  respondent  is  not  here  to  support  the 
order  made  by  the  District  Judge ;  and  in  an 
ordinary  case,  we  should,  upon  the  ground 
above  stated,  set  aside  the  order  of  the  Dis- 
trict Judge. 

As,  however,  the  District  Judge  evidently 
thought  it  necessary,  for  the  ends  of  justice,- 
that  Messrs.  Watson  &  Co.  should  be  made 
liable  for  costs,  I  have  thought  it  right 
to  consider  whether  the  order  of  the  District 
Judge  may  not  be  supported  as  to  the  pay- 
ment of  costs  without  making  Messrs.  Wat* 
son  &  Co.  parties  to  the  suit. 

Upon  the  whole,  however,  I  cannot  come 
to  the  conclusion  that  we  are  justified  ir> 
saying  that  this  is  a  good  order. 

As  was  once  before  pointed  out  by  this 
Bench,  20  Weekly  Reporter,  p.  124,  the 
cases  in  which  a  person  who  is  not  a  party 
to  the  suit  can  be  made  subject  to  the  order 
of  the  Civil  Court  are  very  rare,  and  unless 
such  powers  have  been  specially  conferred 
upon  the  Civil  Court  by  the  Legislature, 
cauiion  must  be  exercised  before  assuming 
them.  This  Court  on  its  original  side  has 
exercised  the  power  of  punishing  summarily 
persons  other  than  the  parties  to  the  suit, 
who  make  an  improper  use  of  the  process  of 
the  Court  from  improper  motives  ;  but  as  I 
have  said  before,  I  do  not  think  the  Courts 
of  the  Mofussil  possess  such  a  general  power  x 
and  even  if  they  did  possess  it,  I  do  not 
think  this  is  a  case  in  which  it  could  be 
exercised ;  for  I  do  not  think  that  it  can  be 
contended  for  a  moment  that  there  is  any 
ground  shown  for  supposing  that  Messrs^ 
Watson  &  Co.  have  acted  from  improper 
motives.  The  remarks  of  the  Moonsiff  upon 
this  point  are  very  strong,  but  they  are  not 
very  easy  to  follow,  and  they  cannot  have 
any  influence  upon  us,  because  they  were 
made  without  Messrs.  W^atson  &  Co. 
having  been  heard.  Moreover,  the  District 
Judge  does  not  adopt  the  very  strong  view 
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taken  by  the  Moonsiff.  The  District  Judg^e 
only  says  that  if  it  had  not  been  for  the 
active  assistance  given  by  Messrs.  Watson 
&  Co.  for  their  own  ends,  this  suit  would 
not  have  been  brought,  and  it  is  upon  this 
finding  of  the  District  Judge  that  the  order 
must  be  supported,  if  it  is  to  be  supported 
at  all. 

I  can  find  no  case  which  has  gone  to  this 
length.  Messrs.  Watson  &  Co.  may  have 
desired  to  see  the  plaintiff  succeed  and  the 
defendant  ejected  ;  they  may  have  considered 
that  the  defendant  was  not  an  eligible  person 
to  have  as  a  sub-tenant  on  their  estate,  or 
they  may  have  held  out  to  themselves  pro- 
spects of  advantage,  if  he  could  be  ejected  ; 
and  with  a  desire  to  get  rid  of  the  defendant 
they  may  have  encouraged  the  plaintiff  to 
bring  this  "Suit,  and  have  furnished  him  with 
the  necessary  funds.  This  is  the  utmost 
which  the  District  Judge  has  found  against 
Messrs.  Watson  &  Co.  But  this  will  not 
warrant  a  summary  order,  directing  Messrs. 
Watson  &  Co.  to  pay  the  costs  of  this 
suit.  This  is  not  like  the  case  where  the 
real  party  to  a  suit,  for  the  express  purpose 
of  avoiding  the  liability  to  costs,  has  put 
forward  a  pauper  who  has  no  real  interest. 
Upon  this  being  discovered,  it  might  be  in 
the  power  of  any  Court  to  order  the  real 
party  to  pay  the  costs,  although  his  name 
was  not  ostensibly  upon  the  record.  But 
that  is  not  the  present  case.  Nor  is  there 
anything  to  show  that  Messrs.  Watson  &  Co. 
did  not  bond  fide  believe  the  plaintiff  to 
be  their  tenant,  and  that  the  rights  which 
he  claimed  in  this  suit  were  such  as  he  was 
honestly  entitled  to.  The  Moonsiff,  no 
doubt,  expresses  an  opinion  to  the  contrary, 
and  thinks  this  suit  was  brought  to  ruin  the 
defendant.  But  Messrs.  Watson  &  Co. 
had  not  then  been  heard ;  and  when  the 
proper  proceedings  were  taken  for  giving 
Messrs.  Watson  &  Co.  an  opportunity  of 
being  heard,  this  charge  was  entirely 
dropped.  Nothing  of  the  kind  is  staled  in 
the  petition  put  in  by  the  defendant  on  the 
i8th  April,  nor  in  the  notice  issued  by  the 
Judge  upon  the  same  day. 

For  these  reasons  I  think  the  order  of 
the  Judge  directing  Messrs.  Watson  <&  Co. 
to  pay  these  costs  must  be  set  aside. 

Miiter,  J — I  concur  in  holding  that  the 
order  of  the  Judge  directing  Messrs.  Watson 
&  Co.  to  pay  the  costs  of  this  suit  must 
be  set  aside.  Without  expressing  any 
opinion  as  to  the  legality  or  otherwise  of  the 
Judge's  proceeding  in  making  Messrs.  Wat- 
son &  Co.  parties  to  the   suit,   it   appears 


to  me  that  the  decree  making  them  liable 
for  costs  cannot  stand.  They  were  made 
parties  after  the  appeal  had  been  filed  by  the 
original  plaintiff;  and  it  is  clear  that  the 
evidence  already  existing  on  the  record 
could  not  be  used  against  them  without  their 
consent.  No  such  consent  appears  to  have 
been  given,  and  no  fresh  evidence  has  been 
adduced  in  their  presence.  Therefore  the 
finding  of  the  Lower  Appellate  Court,  which 
has  beon  made  the  basis  of  the  decree  for 
costs  against  them,  is  virtually  grounded 
upon  wholly  inadmissible  evidence,  and  con- 
sequently is  bad  in  law.  This  special  appeal^ 
which  has  been  brought  only  against  that 
part  of  the  decree  of  the  Lower  Appellate 
Court  which  makes  Messrs.  Watson  &  Co. 
liable  for  costs,  must  therefore  be  decreed. 


The  4th  May   1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris. 

Judges, 

Act  VIII.  of  1859,  ss.  241,  242,  243,  &  246-- 
Attachment  of  a  Debt—LimiUtion. 

Case  No.  1329  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahahady  dated  the  ^ist 
March  iS'jj^  affirming  a  decision  of  the 
Moonsiff  of  Sasseeram,  dated  the  jtsi 
December  i8y2. 

Mussamut  Rambutty  Kooer  (Plaintiff), 

Appellant^ 

versus 

Kamessur  Pershad  (one  of  the  Defendants), 

Respondent, 

Baboo  Mohesh  Chunder  Chawdhry  for 

Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

Act  VIII.  of  1S59,  s  246,  applies  only  to  imrnoveaMe 
property  or  to  specific  moveable  property,  not  to  a  debt 
due.  When  a  debt  due  to  a  juijfment-debtor  is  attach- 
ed in  the  hands  of  the  person  who  owes  it.  he  may  piy 
it  into  Court  voluntarily  under  s.  241,  or  under  compuU 
sion  under  s.  242,  or  be  sued  for  it  under  s.  243. 

A  person  sued  thus  would  not  be  barred, because  of  the 


1874.] 


Civil 


,    THE  WSBKLY    REPCRTXR. 


Rulings. 


37 


Upse  of  a  year,  from  settingf  up  any  ground  of  defence 
which  he  may  have  against  the  claim. 

Phear,  J. — The  material  facts  of  this  case 
appear  to  be  these :  A  sum  of  money  supposed 
to  be  in  the  hands  of  the  present  defendant, 
dae  tO  a  certain  judgment-debtor,  was 
attached  by  the  judgment* creditor  to  answer 
his  decree  against  the  judgment-debtor.  Upon 
this  attachment  being  eflecied,  the  present 
defendant  made  some  objection,  which  is  not 
very  clearly  before  the  Court.  The  objec- 
tion was  overruled,  the  sum  of  m>ney  was 
pat  up  for  sale  in  execution  of  the  decree, 
and  sold,  we  may  say,  to  the  present  plaintiff, 
althoagh  we  believe  he  gets  his  immediaie 
title  through  the  auction-purchaser  by  a 
private  transfer.  On  the  title  thus  obtained, 
the  present  plaintiff  brings  the  suit  a(i:ainst 
the  defendant  to  recover  the  whole  of  the 
money  alleged  to  have  been  due  from  the 
defendant  to  the  judgment-debtor  at  the  time 
when  the  attachment  was  effected. 

The  defence  is  that  there  really  was  no 
money  in  the  hands  of  the  defendant  at  the 
time  of  the  attachment  belonging  to  the 
judgment-debtor,  or  due  to  the  judgment- 
debtor;  that  there  had  been,  no  doubt,  a 
certain  sum  of  money  deposited  by  the 
judgment-debtor  in  the  hands  of  the  defend- 
ant as  security  for  the  due  performance  of 
the  terms  of  the  lease ;  but  that  the  lease 
had  come  to  an  end  or  been  terminated  by 
the  parties,  and  the  money  appropriated  to 
the  purposes  for  which  it  had  originally  been 
deposited ;  and  that  it  had  been  thereby,  as 
one  of  the  Courts  below  termed  it,  entirely 
"absorbed."  And  both  the  Courts  below 
have  considered  that  this  defence  was  made 
oat,  and  have  accordingly  dismissed  the 
plaintiff's  suit. 

It  IS  now  objected  on  special  appeal  that, 
inasmuch  as  this  defence  is  in  reality 
nothing  more  than  the  objection  which  the 
defendant  made  to  the  attachment  when  the 
attachment  was  effected,  and  inasmuch  as 
faither  he  did  not,  upon  that  objection  being 
overruled,,  as  it  was  overruled,  bring  his  suit 
within  a  year  according  to  the  provisions  of 
section  246  of  the  Civil  Procedure  Code,  he 
is  barred  from  setting  it  up  as  a  matter  of 
defence  now.  The  argument  is  that,  because 
the  lapse  of  a  year  had  the  effect  of  barring 
him  from  bringing  a  suit  to  establish  this 
objection,  it  must  necessarily  also  have  the 
effect  of  preventing  him  from  setting  up  this 
objection  as  a  defence  to  an  action  brought 
against  himself.  It  appears  to  us  tnai  this 
ground  of  complaint  against  the  legality  of 
the  judgment  of  the  Lower  Appellate  Court 


is  not  sound.  The  money  which  is  said  to 
have  been  attached  in  the  hands  of  the 
defendant  was  not  ear-marked  coin ;  it  was 
at  the  most  a  debt  due  from  the  defendant  to 
the  judgment-debtor.  And  a  debt  is  not, 
in  our  opinion,  the  subject  of  section  246. 
It  appears  very  plain  that  section  246 
applies  only  to  immoveable  pr'jperiy  or 
specific  moveable  property.  This  is  not,  as 
we  have  Slid,  a  specific  chattel  in  the  shape 
of  coin  ;  it  is;  according  to  the  account  of  the 
plain! i(T,  at  the  best,  merely  a  debt  due  from 
the  defen  iant  to  the  ju.igment-debtor  in 
respect  of  wnich  the  defendant  might  have 
various  rights,  such  as  set-off,  of  a  com- 
pensatory nature.  Indeed  the  selling  of 
this  money  appears  to  have  been  altogether 
irregular.  Ttie  procedure  which  ought  to 
have  been  followed  is  that  which  is  directed 
in  sections  24!,  242,  and  243  of  the  Civil 
Procedure  Code.  When  a  debt  due  from 
a  third  person  to  the  judgment-debtor  is 
attached  in  the  hands  of  the  person  who 
owes  it,  then  he  may  either,  under  section 
241,  pay  it  into  Court  voluntarily,  or,  under 
section  252,  if  he  objects  for  any  good  cause 
to  pay  it,  he  may  be  made  to  pay  it  by  order 
of  Court ;  or,  if  his  objection  to  pay  it  is 
founded  upon  any  bond-fide  ground  of 
defence,  the  Court  may,  under  section  243, 
appoint  a  manager  to  sue  for  it.  And  these 
three  modes  seem  to  be  amply  sufficient  to 
enable  the  Court,  in  the  interest  of  the 
judgment-creditor,  to  recover  any  debts  which 
may  be  due  to  his  judgment-debtor.  Section 
246  is  not  applicable  to  the  case,  for  that 
section  clearly  contemplates  property  of 
which  the  judgment-debtor  is  entitled  to  the 
possession  in  specie.  We  see  no  reason 
why,  in  the  present  suit,  the  defendant  should 
be  estopped  from  setting  up  any  good  ground 
of  defence  to  the  plaintiff's  claim  which  he 
may  have.  For  the  moment,  putting  aside 
the  irregularity  which  has  been  committed, 
we  miy  assume  that  the  plaintiff  is  in  the 
position  of  a  manager  appointed  by  the 
Court  under  section  243,  and  in  such  a  case 
there  can  be  no  doubt  that  a  person  sued 
would  have  a  right  to  set  up  any  ground  of 
defence  which  he  might  have  to  the  claim 
which  the  manager  makes  against  him. 

In  this  view  it  is  not  necessary  for  us  to 
say  whether  or  not,  had  the  case  come  within 
the  scope  of  section  246,  the  last  passage  of 
that  section  would  have  had  the  effect  for 
which  the  present  appellant  contends.  It 
a^^pears  to  us  that  the  decisions  of  the  lower 
Courts  are  in  substance  correct,  and.  therefore, 
this  appeal  ought  to  be  dismissed  with  costs, 
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The  4th  May  1874. 

Prtsent : 

The  Hon'ble  W.  Ainslie,  Judge, 

Land  Acquisition  Act  (X.  of  1870),  ss.  39  &  40— 
Order  of  Distribution. 

Case  No.  1298  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Shahabad^  dated 
the  31st  March  iS'j^,  affirming  a  deci- 
sion of  the  Moonsiff  of  A  rrah,  dated  the 
28th  December  tSyj, 

[Dwarka  Singh  (Defendant),  Appellant, 

versus 

E.  Solano  and  another  (PlaintifTs), 
Respondents. 

Moonshee  Mahomed  Yusuf  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Omer  Nath 
Bose  for  Respondents. 

In  proceedings  under  the  Land  Acquisition  Act  (X.  of 
1870),  the  order  of  distribution  contemplated  by  s.  39 
is  not  a  final  order  on  adjudication  of  the  rights  of 
the  parties  to  the  property  for  which  compensation  has 
been  assessed  and  awarded ;  but  the  question  deter- 
mined may,  under  the  proviso  in  s.  4O1  be  re-heard  in  a 
regular  suit. 

It  seems  to  me  that  the  lower  Courts 
were  right  in  holding  that  section  58  of 
the  Land  Acquisition  Act  (X.  of  1870)  is 
no  bar  to  the  present  suit.  Comparing  the 
words  of  that  section  with  those  of  section 
40,  it  is  quite  clear  that  there  is  a  wide 
distinction  between  the  two  sections.  One 
section  applies  to  suits  brought  to  re-open 
the  whole  of  the  award  including  the  ques- 
tion of  valuation ;  and  the  other,  merely  to 
suits  the  object  of  which  is  to  raise  questions 
respecring  the  distribution  of  the  compensa- 
tion awarded. 

At  first  I  had  some  doubts  as  to  whether 
a  decision  by  a  Judge  under  the  provisions  of 
section.  39,  determining  the  proportion  in 
which  the  persons  interested  are  to  share  in 
the  compensation,  when  such  decision  has 
been  confirmed  or  has  not  been  appealed 
from,  does  not  take  effect  as  a  final  adjudica- 
tion. 

Both  the  parties  to  the  present  suit  were 
before  the  Judge  when  he  gave  his  decision 
under  section  39,  but  1  think  it  is  correctly 
argued  by  the  respondent  that  the  words  of 
the  proviso  in  section  40  are  so  wide  that 
they  admit  of  the  re-hearing  in  a  regular 
suit  of  a  question  which  has  been  determined 
by  the  Judge  under  section  39.    Section  40 


is  as  follows :  '*  Payment  of  the  coropensa- 
"  tion  shall  be  made  by  the  Collectors  accord- 
*'ing  to  the  award  to  the  persons  named 
''  therein,  or  in  the  case  of  an  appeal  under 
"  section  39,  according  to  the  decision  on 
"  such  appeal."  This  provision,  read  with 
sections  37  and  39,  directs  payment  to  be 
made  to  the  persons  interested  who  have 
agreed  in  the  apportionment  of  the  compensa- 
tion, when  the  particulars  of  the  apportion- 
ment have  been  specified  in  the  award  under 
the  former  section,  or  when  a  distribution  of 
the  compensation  has  been  ordered,  under 
section  39,  to  the  persons  named  in  the  order 
for  distribution. 

This  proviso  is  then  added  : — 

'^  Nothing  herein  contained  shall  affect  the 
"liability  of  any  person  who  may  receive  the 
"  whole  or  any  part  of  the  compensation 
"  awarded  under  this  Act  to  pay  the  same  to 
"the  person  lawfully  entitled  thereto."  By 
the  words,  "awarded  under  this  Act"  and 
"person  lawfully  entitled  thereto,"  I  under- 
stand "  awarded  under  the  provisions  of 
"section  37  or  section  39  taken  into  the 
"  earlier  sections  which  refer  to  the  fixing  of 
"  the  amount  of  compensation  to  be  paid  by 
"the  Government,"  and  "person  who  can 
**  establish  a  title  by  regular  suit." 

Section  37  expressly  makes  the  apportion- 
ment recorded  thereunder  final  between  the 
part'res  thereto. 

Section  39  is  silent  as  to  the  f4nality  of 
the  order  of  distribution  between  the  ps^rties 
to  the  proceedings  held  under  it,  and  does 
not  expressly  prohibit  the  bringing  of  a 
separate  suit. 

'  I  hold  that  the  order  of  distribution  is  not 
a  final  order  on  adjudication  of  the  rights  of 
the  parties  to  the  proceedings  under  the 
Land  Acquisition  Act  to  the  property  for 
which  compensation  has  been  assessed  and 
awarded.  Were  it  otherwise,  it  seems  to  me 
that  "Questions  involving  titles  to  properties  of 
which  the  land  taken  for  public  purposes 
might  be  a  trifling  fraction  would  be  finally 
adjudicated  in  proceedings  under  the  Act — 
a  result  which  cannot  have  been  contemplat- 
ed by  the  Legislature. 

Taking  this  view  of  the  law  (Act  X.  of 
1870),  it  is  unnecessary  to  ?o  into  the  preli' 
minary  objection  taken  by  Mr.  Gregory  tha| 
no  special  appeal  will  lie  under  section  27 
of  ActXXIIl.  of  1861. 

The  finding  of  the  Lower  Appellate  Court 
on  the  merits  appears  to  be  based  entirely 
on  facts,  and  is  unassailable  in  special  appeal ; 
and  the  appeal  is,  therefore,  dismissed  with 
costs. 
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The  5th  May  1874. 

Present : 

The  Hon'bie  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Act  VIII.  of  1859,  s.  246— Limitation. 

Case  No.  2138  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge,  dated  the 
joih  June  iSyjy  affirming  a  decision  of 
the  Moonsiff  of  Madareepore,  dated  the 
joth  November  iSyr, 

Kaminee  Debia  (one  of  the  Plainiiffs), 

Appellant, 

versus 

Issur  Chunder  Roy  Chowdhry  (one  of  the 
Defendants),  Respondent, 

Baboo  Sreenath  Banerjee  for  Appellant. 

3Jr,  C.  Jackson  and  Baboos  Rash  Beharee 
Ghose  and  Doorga  Alohun  Doss  for 
Respondent. 

A  party,  who  has  failed  in  establishing  a  claim  pre- 
ferred under  Act  VIII.  of  1859,  s.  246,  whether  he  gave 
any  evidence  or  not,  must  brings  a  suit  to  establish  his 
right  within  one  year,  or  else  he  will  be  barred. 

Jackson,  J. — Wjc  think  it  quite  clear  in 
this  case  that  the  suit  is  barred.  The 
piaintifiF  set  up  a  claim  in  respect  of  this 
land  under  section  246,  which  was  dismissed 
in  the  year  1866.  It  is  contended  that,  as 
the  claimant  in  that  case  gave  no  evidence, 
there  \i*as  no  complete  adjudication,  and 
therefore  the  order  ought  not  to  be  considered 
as  made  under  that  section.  This  is  a 
complete  fallacy.  The  claim  was  made  and 
was  disallowed.  It  makes  no  difference 
whether  the  claimant  gave  any  evidence  or 
not.  He  had  the  opportunity  of  doing  so  ; 
and,  if  he  did  not  choose  to  do  it,  it  was  his 
own  fault.  If  we  were  to  hold  otherwise, 
a  claimant,  under  section  246,  has  only  to 
abstain  from  adducing  his  witnesses  or  some 
of  them,  in  order  to  entitle  him  to  an  exten- 
sion of  time,  and  to  disturb  the  purchaser's 
possession  12  years  after  his  purchase.  It 
is  then  said  that,  under  the  ruling  in  8 
Weekly  Reporter,  p.  73,  this  suit  ought 
not  to  be  barred,  inasmuch  as  a  decision 
under  section  246  merely  refers  to  posses- 
sion. The  facts  of  that  case  are  not  stated 
with  sufficient  fulness,  and  we  are  not  aware 
I  that  the  decision  has  been  followed  in  any 
'  later  case.  Under  the  circumstances,  we  do 
not  think  it  necessary  to  refer  this  matter  to 


a  Full  Bench.  We  have  no  doubt  on  the 
point,  and  the  same  view  of  the  law  has  been 
taken  bv  the  other  Division  Benches  of  this 
Court,  viz,,  that  a  party,  who  has  failed  in 
establishing  a  claim  preferred  under  section 
246,  must  bring  a  suit  to  establish  his  right 
within  one  year,  or  else  he  will  be  barred. 
The  special  appeal  is  dismissed  with  costs. 

We  may  mention  that,  in  a  case  in  21 
Weekly  Reporter,  p.  133,  before  the 
learned  Chief  Justice  and  Mr.  Justice 
Glover,  this  very  case  in  12  Weekly 
Reporter  was  referred  to,  and  there  the 
learned  Chief  Justice  thought  it  unnecessary 
to  refer  the  case  to  a  Full  Bench,  and  that 
opinion  was  concurred  in  by  Mr.  Justice 
Glover,  who  was  one  of  the  Judges  who 
decided  the  case  in  8  Weekly  Reporter. 


The  6th  May  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt,,  Chief 
Justice,  and  the  Hon'ble  C.  Pontifex, 
Judge. 

Damages— Carriers*  Liability— Bill  of  Ladiog 

— Onus  Prot>andi. 

Appeal  from  the  judgment  of  the  Honble 
A,  G.  Macpherson,  exercising  the  Ordi* 
nary  Original  Civil  Jurisdiction  of  the 
High  Court, 

G.  Shetliff  (Defendant),  Appellant, 

versus 

C.  Scott  and  others  (PlalntifiFs),  Respondents. 

Mr.  Branson  and  Mr,  Macrae  for 
Appellant. 

Mr,  Lowe  and  Mr,  Evans  for 
Respondents. 

When  a  shipmaster  undertakes  that  goods  shipped 
by  him  shall  be  delivered,  subject  to  the  exceptions 
and  conditions  mentioned  in  a  bill  of  lading",  in  good 
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order  and  condition,  he  takes  upon  himself  the  conse- 
quences and  contingencies  other  than  the  exceptions 
expressed  in  the  bill  of  lading,  or  which  are  implied 
by  law. 

In  an  action  to  recover  damages  for  injury  caused 
to  the  goods  by  the  negligence  of  the  defendant 
as  a  common  carrier,  it  is  not  necessary  for  the 
plaintiff  to  give  evidence  of  such  negligence  unless 
the  defendant  has  shown  that  the  injury  was  occasioned 
by  a  cause  which  was  within  the  exceptions.  Then  the 
plaintiff  would  be  at  liberty  to  show  that  there  was 
negligence  so  as  to  deprive  the  defendant  of  the  benefit 
of  the  exceptions. 

This  was  a  suit  to  recover  Rs.  8,161-4-0  as 
damages  for  injury  to  certain  goods  of  the 
plaintiffs  shipped  on  board  the  steam  ship 
**  Winestead."  of  which  the  defendant  was 
master,  which,  plaintiffs  alleged,  had  been 
caused  by  the  negligence  of  the  defendant  as 
a  common  carrier. 

The  plaimifTs stated  that  in  December  1872 
Messrs.  Scoit,  Son,  &  Co.  of  London  shipped, 
onboard  the  defendant's  vessel,  2,000  boxes  of 
stearine  candles  and  1,000  bqxes  of  brandy, 
which  were  then  in  good  condition, for  convey- 
ance from  London  to  Calcutta,  and  obtained 
bills  of  lading,  whereby  the  defendant  pro- 
mised to  deliver  the  said  goods  to  the  order 
of  Messrs.  Scott,  Son.  &  Co.  in  Calcutta,  in 
the  like  good  order  and  condition  as  that  in 
which  they  were  shipped.  Messrs.  Scott,  Son, 
&  Co.  endorsed  the  billsof  lading  to  the  plaint- 
iffs to  whom  the  said  goods  were  consigned, 
and  the  plaintiffs  are  the  holders  of  the  bills 
of  lading.  When  the  goods  were  landed  by 
the  vessel  on  her  arrival  at  Calcutta,  they  were 
considerably  damaged  by  fresh  water,  as  the 
plaintiffs  alleged,  by  the  negligence  of  the 
defendant,and  in  consequence  of  such  damage 
the  plaintiffs  were  compelled  to  sell  the  goods 
by  public  auction  to  avoid  further  loss,  which 
they  did  after  holding  a  survey  on  the  goods, 
of  which  survey  the  defendant  had  notice. 
The  plaintiffs  laid  their  damages  as  fol- 
lows : — 

Sound  Value  of 

2,000  boxes  of  candles  ...  Rs.  i4,o62-8-o 
1,000     ,,      of  brandy  ...    „    ii,ooo-o-o 

25,062-8-0 

Amount  realised  on  Sale  by  Public  Auction. 

2,000  boxes  of  candles  ...  Rs.  11,281-4-0 
1,000     ,,      of   brandy      „       5,700-0- o 

16,981-4-0 


total  of  Rs.  8,161-4-0,  the  plaintiffs  sought 
10  recover  from  the  defendant. 

The  terms  of  the  bills  of  lading  for  the 
candles  and  brandy  were  similar.  The  bill 
of  lading  for  the  candles  was  as  follows  : — 

(Eagttrtt  (Tratic  Bill  of  latJinj  ©uttoarte, 
iJo.  I,  bia'**nc}  Canal" 

Shipped  in  good  order  and  condition  by  Scott, 
Son,  &  Co.  on  board  the  steam  ship  "  Winestead,'' 
whereof  is    master   for   this  present    voyag^e, 

lying  in  the  Port  of  London,  and  bound  for  Cal- 
cutta vid  Suez  Canal,  with  liberty  to  discharj^e 
and  receive  goods  and  passengers  at  Colombo 
and  Madras,  and  to  take  in  coal  or  other  neces- 
sary supplies  at  any  intermediate  port  or  ports, 
to  sail  with  or  without  pilots,  and  to  tow  and 
Assist  vessels  in  all  situations  of  distress,  two 
thousand     boxes     candles,     being     marked     and 

numbered   as    per    mar- 


Gallati.y,  Han  key, 
Sf.wfll,  &  Co., 
tog.  Leadcnhall  Street^ 

London. 


I  2000 


Calcutta. 


Rs.    8,081-40 

showing  a  loss  of  Rs.  8,081-4-0,  which 
amount,  together  with  Rs.  80  for  the  costs 
and  charges  attending  the  survey,  making  a 


gin,  and  to  be  deliver- 
ed, subject  to  the  ex- 
ceptions and  conditions 
hereinafter  mentioned, 
in  the  like  good  order 
and  condition  from  the 
ship's  tackles  (where 
the  ship's  responsibility 
shall  cease)  at  the  afore- 
said port  of  Calcutta 
or  so  near  thereto  as, 
she  may  safely  get  unto 
order,  or  to  his  or  their  assigns.  Freight  for 
the  said  goods  and  primage  (if  any)  to  be  paid 
by  the  shippers  in  London  on  delivery  of  the 
bills  of  lading  in  cash  without  deduction,  ship 
lost  or  not  lost  average  as  accustomed. 

The  following  are  the  exceptions  and  condi- 
tions above  referred  to  ;  weight,  measure,  quality, 
contents,  and  value  unknown  : 

The  act  of  God,  the  Queen's  enemies,  pirates, 
robbers  by  land  or  sea,  restraint  of  princes,  rulers 
or  people,  loss  or  damage  from  machinery,  boilers 
or  steam,  or  from  explosion,  heat,  or  fire  on  board 
in  hulk  or  craft,  or  on  shore,  jettison,  barratry, 
any  act,  neglect,  or  default  whatsoever  of  pilots, 
master,  or  crew  in  the  management  or  navigation 
of  the  ship,  and  all  and  every  the  dangers  and 
accidents  of  the  seas,  rivers,  and  canal,  and  of 
navigation  of  whatever  nature  or  kind,  are 
excepted.  • 

The  ship  is  not  liable  for  insufficient  packing 
or  reasonable  wear  and  tear  of  packages,  for 
inaccuracies,  obliteration  or  absence  of  marks, 
numbers,  address,  or  description  of  goods  shipped, 
leakage,  breakage,  loss  or  damage  by  dust  from 
coaling  on  the  voyage,  sweat,  rust,  decay,  fines 
and  expenses  and  losses  by  detention  of  ship  or 
cargo  caused  by  incorrect  marking,  or  by  incom- 
plete or  incorrect  description  of  contents  or 
weight,  or  of  any  other  particulars  required  by 
the  authorities  at  the  port  of  discharge,  upon 
either  the  packages  or  bills  of  lading,  shall  be 
borne  by  the  owner  of  the  goods.  The  steamer, 
while    detained   at  any   port   for   the   purpose   of 


1*74.] 


Civil 


'  TAB  WBtKLT  RSPOltTKK. 


Huttngt. 


S 


coaling-,  is  at  liberty  to  discharge  and  receive 
goods  and  passengers.  The  owners  of  the  steamer 
will  not  be  accountable  for  gold,  silver,  bullion, 
specie,  jewellery,  precious  stones,  or  precious 
metals,  or  beyond  the  amount  of  one  hundred 
pounds  for  any  one  package,  unless  the  bills 
of  lading  are  signed  for  such  goods,  and  the 
value  declared  therein.  If  medical  fluids  or  any 
other  goods  of  an  in^ammable,  damaging,  or 
dangerous  nature  are  shipped  without  being  pr«- 
viously  declared  and  arranged  for,  they  are  liable, 
upon  discovery,  to  be  thrown  overboard,  and  the 
loss  will  fall  upon  the  shippers  or  owners  of  suck 
fluids  or  goods. 

The  goods  are  to  be  discharged  from  the  ship 
as  soon  as  public  intimation  is  given  that  she  is 
ready  to  unload ;  and,  if  not  thereupon  removed 
without  delay  by  the  consignee,  the  master  or 
agent  is  .to  be  at  liberty  to  land  the  same,  or,  if 
necessary,  to  discharge  into  hulk,  lazaretto,  or 
hired  lighters  at  the  risk  and  expejise  of  the 
owners  of  the  goods. 

In  case  of  quarantine,  the  goods  may  be  dis- 
charged into  quarantine  depot,  hulk,  or  other 
vessel  as  required  for  the  ship's  despatch.  Qua- 
rantine expenses  upon  the  goods  of  whatever 
nature  or  kind  shall  be  borne  by  the  owners  of 
the  goods. 

In  case  of  the  blockade  or  interdict  of  the 
port  of  discharge,  or  if  the  entering  of  or  dis- 
charging in  the  port  shall  be  considered  by  the 
inaster  unsafe  by  reason  of  war  or  disturbances, 
the  master  may  land  the  goods  at  the  nearest 
safe  and  convtuiient  port  at-  the  expense  and 
risk  ot  the  owners  of  the  goods,  and  the  ship's 
responsibility  shall  cea^e  when  the  goods  are  so 
discharged  into  proper  and  safe  keeping,  the 
master  giving  immediate  notices  of  the  same 
to  the  consignees  of  the  goods  so  far  as  they 
can  be  ascertained.  The  master  or  agent  shall 
have  a  Hen  on  the  goods  for  payments  made  or 
liabilities  incurred  in  respect  of  any  charges 
stipulated  herein  te  be  botne  by  the  owners  of 
the  goods.  In  case  any  part  of  the  within  goods 
cannot  be  found  during  the  ship's  stay  at  the 
port  of  destination,  they  qre,  when  found,  to  be 
sent  back  by  first  steamer  at  the  ship's  risk  and 
expense,  and  subject  to  any  proved  claim  for  loss 
of  market. 

The  ship  shall  not  be  liable  for  incorrect 
delivery,  unless  such  package  shall  have  been 
distinctly  marked  by  the  shippers  before  ship- 
ment with  the  name  of  the  port  of  destination. 

In  witness  whereof  the  master  or  agent  of 
the  said  ship  has  signed  three  bills  of  lading, 
cxclasive  of  the  master's  copy,  all  of  this  tenor 
and  date,  one  of  which  being  accomplished,  the 
othcrj  to  stand  void. 

G.  Shetliff. 
^dted  at  London,  December  i6th,  1872. 

The  defence  was  that,  when  the  brandy  and 
boxes  of  candles  were  put  on  board  the 
^jWinestead/'  they  were  to  all  appearance 
dry  externally  and  in  good  condition,  but 
wat  the  contents  of  the  cases  were  not,  and 
could  not  have  been,  examined  by  the 
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defendant;  that  the  goods  were  carefully 
stowed  with  sufficient  and  proper  dunnage 
in  the  afterhold  of  the  ship  along  with 
other  goods  for  Colombo  and  Madras,  while 
other  goods  were  landed  in  good  order  and 
condition,  and  in  no  way  damaged  by  either 
salt-water  or  fresh  water;  that  cargo  for 
Calcutta  stowed  in  the  immediate  vicinity 
of  the  plaintiffs'  goods  had  been  landed 
perfectly  dry  and  in  good  order  and  free 
from  all  damage  by  water.  The  defendant 
averred  that  the  plaintiff's  goods  were  carefully 
carried  and  conveyed  while  on  board  his 
ship,  and  (with  the  exception  of  a  few  boxes 
and  cases  which  were  broken  and  damaged, 
and  the  plaintiffs'  claims  in  respect  of  which 
have  been  fully  settled  and  satisfied)  the  said 
cases  and  boxes  were  delivered  by  the 
defendant  to  the  officers  in  charge  of  the 
jetty  in  the  like  order  and  condition, 
and  the  defendant  obtained  from  the  jetty- 
officers  clean  receipts  for  the  goods. 
The  defendant  denied  that  the  damage  was 
caused  after  the  goods  were  placed  in  his 
custody,  and  said  that,  if  they  were  damaged, 
as  alleged  by  the  plaintiffs,  the  damage 
must  have  been  suffered  by  the  goods  before 
they  were  delivered  to  him  for  carriage,  and 
that  such  damage  did  not  arise  through  his 
default  and  neglect. 

The  following  is  the  judgment  of  Mac- 
pherson,  J.,  which  was  appealed  against  :•— 

I  think  it  is  well  proved  that  these  cases 
of  brandy  and  boxes  of  candles  did  reach 
Calcutta  all  of  them  more  or  less  wet  and 
discoloured  and  damaged  by  fresh  water  In 
the  manner  stated  by  the  plaintiffs,  and  that 
the  value  of  the  shipment  was  in  conse- 
quence considerably  diminished. 

It  has  been  suggested  by  the  defendant 
that  the  damage  was  caused  by  the  "  sweat- 
ing" of  the  candles.  That  theory,  however, 
cannot  be  accepted  for  a  moment  on  the 
evidence  which  has  been  given.  Moreover, 
supposing  there  were  grounds  for  believing 
that  the  candles  had  damaged  themselves 
and  their  boxes  by  sweating,  the  question 
of  damage  to  the  brandy  would  remain 
untouched ;  for  the  sweating  of  the  candles 
could  not  possibly  soak  the  brandy  cases  and 
their  contents. 

The  whole  consignment  having  arrived 
here  damaged,  the  question  is,  is  the  captain 
liable  to  make  good  the  damage?  The 
principal  defence  is  that  the  damage  was  not 
caused  on  board  the  defendant's  ship;  and 
the  defendant  suggests  that,  if  the  boxes 
arrived  in  a  wet  and  damaged  condition, 
they  must  have  been  wet  before  they  were 
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put  on  board.  But,  for  several  reasons, 
I  think  it  clear  that  they  were  not  wet  when 
put  on  board.  In  the  first  place,  we  have 
the  bill  of  lading,  which  says  ihat  the  goods 
were  shipped  in  good  order.  In  the  second 
place,  supposing  the  cases  had  got  wet,  in  any 
ordinary  degree,  in  the  course  of  trans-ship- 
ment in  London,  they  would  have  become 
dry  down  in  the  warm  hold  of  the  steamer 
long  before  they  reached  this.  But  the 
evidence  is  that  they  had  not  only  been 
badly  wetted,  but  were  still  absolutely  soaking 
inside  when  landed  in  Calcutta.  And  sup- 
posing it  to  be  possible  that  the  wetting  in 
England  was  so  thorough  that  it  would  last 
to  the  extent  described  till  the  goods  arrived 
here,  how  am  I  to  believe  that,  if  the  goods  had 
been  shipped  in  such  an  utterly  soaking  state, 
the  captain  would  have  given  a  bill  of  lading 
for  them  as  shipped  in  good  order  ?  In  the 
third  place,  if  it  be  admiiied  that  the  boxes 
got  wet  on  board  the  barges  in  the  course  of 
trans-shipment  in  London,  and  that  that  might 
account  for  some  of  them  reaching  this  wet, 
still  this  would  not  account  for  all  being  wet. 
Supposing  them  to  have  been  neglected  and 
left  uncovered  by  the  bargemen,  that  will 
not  account  for  the  whole  of  them  being 
soaked.  There  were  some  3,000  boxes  in 
all ;  and,  even  if  they  were  exposed  to  the 
rain  for  a  time,  although  the  outer  boxes 
would  get  wet,  the  great  majority  would 
remain  untouched  by  the  rain.  In  the  fourth 
place,  there  were  with  these  boxes  a  number 
of  other  cases  containing  drugs,  whicb  were 
stored  in  the  same  part  of  the  vessel.  It  is 
proved  that  these  cases  of  drugs  were  also 
wetted,  although  (they  being  more  secure 
and  carefully  packed)  the  damage  was  much 
less  than  in  the  case  of  the  brandy  and 
candles.  Now  it  is  proved  that  these  cases 
of  drugs  were  not  sent  alongside  in  barges, 
but  were  sent  to  the  steamer  by  land  in  vans, 
in  order  to  insure  greater  care  being  taken  of 
them.  Supposing,  1  assume,  that  the  barge- 
men were  neglectful  of  their  duty,  it  is 
asking  me  to  stretch  a  very  considerable 
point  when  I  am  called  upon  to  assume  that, 
at  the  very  same  lime,  the  vanmen  were  being 
guilty  of  a  smiilar  neglect  of  duly  as  regards 
these  cases  of  drugs,  which  they  were  con- 
veying to  the  steamer  by  land.  Finally, 
there  is  the  evidence  of  the  witnesses 
examined  in  London  under  commission  that 
the  goods  were  taken  good  care  of  in  the 
barges;  and  the  defendant  himself  says  the 
cases  were,  to  the  best  of  his  knowledge,  all 
right  externally  when  shipped. 

-   The  goods  having  been  shipped  in  good 


condition,  the  next  question,  is  how  they  got 
into  the  state  in  which  they  were  landed 
here  ?  The  defendant  denies  any  damage  on 
board  his  ship,  and  in  no  way  accounts  for 
the  cases  having  got  wet.  I  find  as  a  matter 
of  fact  thit  they  were  damaged  on  board  the 
ship  ;  and  I  think  the  plaintiffs  have  proved 
that  the  damage  may  have  arisen,  and  did 
arise,  from  want  of  proper  care  being  taken 
in  the  stowage  of  these  goods.  The  plaintiffs 
show  ihey  were  stored  in  the  lower  hold 
above  coals.  The  coals  were  in  the  boitom 
of  the  ship ;  then  came  some  iron  and 
machinery  and  cases  of  hardware ;  and  above 
that  were  these  boxes  of  brandv  and  candles. 
It  is  proved  that  coals,  when  damp,  generate 
steam,  and  that  ihe  damage  done  to  these 
cases  is  such  as  might  have  been  caused  by 
their  being  kept  in  a  hold  full  of  steam. 
There  was  no  maitinc^  or  anything  else 
immediately  over  the  coals  to  prevent  steam 
from  rising.  It  is  not  proved  that  steam 
was  in  fact  generated,  but  it  is  proved  that 
coals  are  not  unfrequently  shipped  more  or 
less  damp ;  and,  moreover,  that,  in  this 
particular  instance,  there  was  water  in  the 
bilge  of  the  ship  immediately  below  the  coals, 
and  at  no  great  distance  from  them.  Having 
the  grand  fact  before  me  that  the  cases  were 
shipped  sound,  and  reached  this  soaking  and 
damaged,  I  ihink  the  plaintiffs  have  made 
out  a  sufficient  case,  and  have  proved  the 
damage  was  caused  by  improper  stowage. 
In  Czech  vs.  The  General  Steam  Navigation 
Company  (L.  R.,  3  C.  P.  14),  there  was 
much  less  evidence  as  to  t,he  cause  of  the 
damage  than  there  is  in  this  case. 

Possibly,  we  have  not  the  whole  truth 
before  us  as  regards  what  occurred  on  board 
ship.  Mr.  Branson  objects  that  there  is  no 
evidence  of  the  details  of  the  damage.  I 
think  there  is  ample  evidence.  The  plaintiffs 
took  every  reasonable  means  10  ascertain 
precisely  ihe  condition  of  the  consignment. 
At  the  earliest  possible  moment  they  called 
the  defendant's  attenlion  to  the  matter,  aiii 
asked  him  to  attend  and  join  in  a  survey 
which  they  proposed  to  hold.  The  captain 
declined  to  attend  the  survey,  or  to  have  any- 
thing to  do  with  the  mailer.  The  survey 
was  ihen  held,  and  was  conducted  by  quali- 
fied and  disinterested  persons  who  opened  a 
very  large  number  of  cases,  and  have  given 
such  evidence  as  no  jury  would  hesitate  to 
accept  as  ample  proof  of  the  slate  in  which 
these  boxes  were  landed,  I  do  not  think  the 
plaintiils  are  entitled  to  as  large  a  sum  as 
they  claim  by  way  of  compensation.  Relying 
upon  Mr.  Livesay's  evidence  as  to  the  general 
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price  la  Calcutta  of  brandy  of  the  inferior 
quality  of  this  shipment,  and  upon  the  evi- 
dence of  Mr.  Parker,  who  says  that  a  sub- 
sequent shipment  of  the  saipe  brandy  in 
larger  bottles  was  sold  by  him  in  the  bazar 
at  Rs.  8-8,  1  think  I  shall  give  the  plaintiffs 
quite  as  much  as  they  are  entitled  to  if  I 
take  the  price  of  the  brandy  to  be  Rs.  8  a 
dozen.  1  shall  take  4  annas  5  pie  as  the  price 
of  the  candles,  and  1  shall  allow  the  costs  of 
survey,  Rs.  80,  and  costs  of  suit  on  scale 
No.  2. 

The  defendant  appealed  from  this  j  udgment 
on  the  following  grounds : — 

I  St. — For  that  the  learned  Judge  ought 
not  to  have  held  upon  the  evidence  that  the 
brandy  was  landed  in  Calcutta  in  any  way 
damaged  by  fresh  water. 

2nd. — For  that  the  learned  Judge  ought 
not  to  have  held  upon  the  evidence  that  the 
said  brandy  and  candles  were  damaged  on 
board  the  steam  ship  **  Winestead"  so  as  to 
make  the  defendant  liable  for  such  damage. 

^rd. — For  that  the  learned  Judge,  though 
he  says  in  his  said  judgment  that  he  relies 
upon  the  evidence  of  Mr.  Livesay  and  Mr. 
Parker,  did  in  fact  by  his  judgment  and 
decree  award  and  give  to  the  plaintiffs 
damages  greatly  in  excess  of  the  damages 
proved  by  the  said  witnesses. 

4IL — For  that  the  judgment  and  decree 
are  against  the  weight  of  evidence. 

Sth. — For  that  the  learned  Judge  ought 
not  to  have  awarded  to  the  plaintiffs 
the  costs  of  this  suit. 

The  judgment  of  the  Appellate  Bench  was 
delivered  as  follows  by — 

Couch,   C.J, — All  we  have  to  do  in  this 
case  is  to  determine  whether  the  amount  of 
damages  awarded  is  proper.     The  defendant 
signed  a  bill  of  lading  in  which  he  stated 
that  he  had  received  on  board  the  vessel  in 
good  order   and  condition   2,000  boxes  of 
candles.     There  is  a  similar  bill  of  lading 
for  1,000  cases  of  brandy.     The  goods  were 
to  be  delivered   at  (Calcutta,  subject  to  the 
exceptions  and  conditions  mentioned  in  the 
bills  of  lading,  in  good  order  and  condition. 
By  this  he  took  upon   himself  the  risk  of 
ihe  consequences  and  contingencies  other 
ihan  the   exceptions   expressed  in  the  bill 
of  lading,   or   which    are    implied    by  law. 
^t  was  not  necessary  for  the  plaintiffs  to  give 
evidence  of  negligence  on  the  part  of  the 
defendant,  unless  he  showed'  that  the  injury 
which  the  goods  had  sustained  was  occa- 
sioned by   a   cause   which   was  within   the 
exceptions.     Then  the  plaintiffs  would  be  at 
liberty  to  show  that  there  wj^s  negligence  90 


as  to  deprive  the  defendant  of  the  benefit 
of  the  exceptions  in  the  bills  of  lading. 
There  is  no  evidence  that  the  admission  in 
the  bill  of  lading  that  the  goods  were 
received  on  board  the  vessel  at  London  in 
good  order  and  condition  was  not  true.  It 
is  proved  that  when  the  goods  arrived  and 
were  delivered  here  they  were  not  in  good 
order  and  condition.  The  defendant  has 
not  shown  that  the  damage  which  the  goods 
had  sustained  was  occasioned  by  any  of  the 
causes  mentioned  in -the  bill  of  lading.  Mr. 
Branson  admitted  that  he  could  not  show 
that,  and  he  was  unable  to  point  to  any  evidence 
showing  that  the  case  came  within  any  of 
the  exceptions.  The  plaintiffs  are  conse- 
quently entitled  to  recover  the  amount  of 
damages  which  they  have  sustained. 

With  respect  to  the  damage  to  the  brandy, 
Mr.  Branson  contended,  and  we  think  fairly, 
that  the  plaintiffs  are  bound  by  the  evidence 
which  j\Ir.  Livesay,  who  was  their  own 
witness,  gave.  This  evidence  is  very  distinct, 
and  would  reduce  the  damages  for  the 
brandy  by  Rs.  750.  We  think  this  ought 
to  be  allowed,  and  that  the  damages  should 
be  so  reduced. 

As  10  the  candles,  the  evidence  both  of 
]Mr.  Parker  and  of  Mr.  Livesay  would  make 
the  market-price  at  the  time  when  the  candles 
were  sold  by  auction  4  annas  3  pie  per  packet. 
In  fact,  Mr.  Livesay  made  it  something  less. 
He  said  that  the  market-price  then  was  from 
4  annas  to  4  annas  3  pie  a  packet.  Taking 
the  higher  price,  there  will  be  a  deduction 
on  account  of  the  candles  of  Rs.  520. 

It  was  contended  that  the  plaintiffs  had  a 
large  contract  for  the  purchase  of  candles  at 
4  annas  5  pie,  and  that  if  these  candles  had 
arrived  in  good  order  and  condition,  they 
might  have  delivered  them  in  performance 
of  the  contract,  and  so  have  realized  that  price. 
The  defendant,  however,  did  not  know  any- 
thing of  the  contract,  and  was  not  bound  so 
that  it  can  be  used  against  him  as  the 
measure  of  damages.  The  way  in  which 
the  contract  might  possibly  have  been  used 
was  to  show  the  market-price  at  that  time. 
But  we  do  not  know  when  the  contract  was 
made,  and  what  the  market-price  then  was.' 
We  cannot  therefore  look  at  the  contract,  and 
must  reduce  the  damages  on  account  of  the 
candles  by  Rs.  520. 

The  appellant  has  failed  as  to  the  main 
question  in  appeal,  and  we  do  not  think  that 
this  reduction  of  damages  ought  to  exempt 
him  from  paying  the  costs  of  the  appeal  in 
which  he  has  substantially  failed.  The  costs 
will  be  on  scale  No.  ?, 
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The  6th  May  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Lessor  and  Lessee— Cause  of  Action — 
Ejectment. 

Case  No.  2173  o^  ^^73' 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Hooghly^  dated 
the  26th  July  i8j9y  affirming  a  decision  of 
the  Subordinate  judge  of  that  District^ 
dated  the  28th  September  i8j2, 

Nand  Lall  Mookerjee  and  another  (two  of 
the  Defendants),  Appellants^ 

versus 

Khurgessur  Banerjee  (Plaintiff),  Respondent. 

The  Advocate- General  and  Mr,  C,  Jackson 
and  Baboos  Tarucknath  Sen  and  Bama 
Churn  Banerjee  for  Appellants, 

Baboos  Hem  Chunder  Banerjee   and 
Snenath  Bonerjee  for  Respondent. 

Unless  lessees  hold  over  after  the  expiration  of  their 
lease,  or  hold  under  a  yearly  tenancy  after  notice  to 
^uit,  the  lessor  has  no  cause  of  action  against  them  to 
recover  possession. 

Jackson,  J. — Thb  plaintiff  brought  this 
suit  against  the  defendants  to  recover  posses- 
sion from  them  of  a  tank  with  the  land 
which  underlay  it,  to  which  a  right  of 
fishery  was  annexed,  alleging  that  the  defend- 
ants had  taken  this  tank  upon  a  ticca  holding 
for  ten  years  commencing  from  1266  B.  S., 
and  that  he  had  frequently  called  upon  them 
to  quit  the  possession  of  the  tank  and 
deliver  it  up  to  him,  but  that  the  defendants 
declined  to  do  so. 

The  defendants  set  up  a  permanent  lease. 
In  the  judgment  of  both  the  Courts  the 
plaintiff  has  been  declared  entitled  to  recover 
possession  of  the  tank,  and  he  has  got  a 
decree  accordingly  with  costs.     The  Lower 
Appellate  Court,  concurring  with  the  Court 
of  first  instance,  finds  the  permanent  lease 
set  up  by  the  defendants  to  be  untrue.    As 
to  the   kubooleut   on    which    the    plaintiff 
relies,  it  gives  no  final  or  positive  decision 
one    way  or  the    other,   but  it  says    that 
whether  that  be  so  or  not,  it  is  clear  that  the 
defendants  are  not  entitled  to  withhold  pos- 
session  from  the    plaintiff,    and    therefore 
cannot  resist  his   suit.     Now   the   valuable 
part  of  the  enjoyment  of    this    tank    was 
unquestionably  the  right  of  fishing  in  it,  and 
there  does  not  seem  any  ground  on  which 


separate  possession  of  the  land  which  under- 
lies the  tank  is  claimed ;  in  fact,  that  claim 
appears  to  have  been  introduced  merely  for 
the  purpose  of  swelling  the  valuation  of  the 
suit  in  order  to  bring  it  in  the  Subordinate 
Judge's  Court.  Unless,  therefore,  the 
defendants  had  been  holding  over  after  the  i 
expiration  of  their  lease  or  holding  under  a 
yearly  tenancy  after  notice  to  quit,  the 
plaintiff  had  no  cause  of  action  in  the  pre- 
sent suit ;  and  if  the  defendants  had  merely 
made  an  answer  to  that  effect,  the 
decision  would  have  been  very  simple.  The 
defendants,  however,  set  up  a  perpetual 
lease;  issues  were  accordingly  framed,  and 
the  Courts  have  found  that  the  lease  was  not 
made  out.  We  think  we  ought  not  to  render 
this  finding  infructuous  by  setting  aside  the 
decree  altogether,  but,  on  the  other  hand,  as 
the  plaintiff  had  no  cause  of  action  although 
he  has  succeeded  on  the  issues  of  fact,  so 
far  as  the  findings  are  concerned,  we  think 
he  is  not  entitled  to  the  costs  of  this  suit. 
The  findings  of  the  lower  Courts  will  be 
upheld,  but  the  parties  will  be  left  to  bear 
their  own  costs  throughout. 


The  8lh  May  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Zar-i-peshgee  Lease— Possession— Damages — 
Special  Appeal— High  Court's  Power  of 
Supervision. 

Case  No.  1454  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  loth  April  i8yj,  reversing  a  decision 
of  the  Moonsiff  of  that  District,  dated  the 
j^h  August  i8yr. 

Shaikh  Shamdanee  (one  of  the  Defendants), 

Appellant, 

versus 

Bhojoo  Ram  (Plaintiff),  Respondent* 

Moonshee  Mahomed  Yusuf  for  Appellant. 

Baboo  Nil  Madhub  JSose  for  Respondent. 

Plaintiff  was  in  possession  of  at  house  under  the  terms 
of  a  zur-i-peshgee  lease,  and  was  ejected  by  defendants, 
other  than  defendant  No.  5,  under  color  of  their  havingr 
bought  the  right,  title,  and  interest  of  No.  5  in  the  pro- 
perty  at  an  auction-sale.  Plaintiff  sued  to  recover  from 
the  defendants  jointly  the  principal  secured  by  the 
lease  with  interest  thereon : 


i«74.] 


Civil 


THE  WSKKLY    &SPORTER. 


Rulings, 


/ 

45 


HsLDthat,  as  the  defendants,  other  than  No.  5,  were 
got  privy  to  the  contract,  they  were  not  liable  to  be 
called  on  to  satisfy  its  terms ;  and  that  the  suit  ou^ht 
to  have  been  framed  either  to  recover  possession  or  to 
recover  damages  : 

Held  that,  as  the  Lower  Appellate  Court's  decision 
against  the  above  defendants  was  fundamentally  wrongr 
in  law,  and  their  liability  in  the  essential  matter  of  the 
sait  had  not  been  properly  tried,  the  High  Court, 
although  not  warranted  to  interfere  in  special  appeal 
(by  reason  of  the  suit  being  a  money-claim  under  Rs. 
500),  were  justified  in  interfering  under  their  general 
powers  of  supervision. 

Phear,   J, — The   case  of  the  plaintiff  is 
that  he  was  in  the  possession  and  enjoyment 
oi  a  certaiii   house   under   the   terms  ot  a 
2ur-i-peshgee  lease,  dated  the  8th  Pous  1259, 
and  executed  by  one  Ram  Churn  Halwaee, 
ancestor  of  the   defendant  No.  5,  when  he 
was  wrongfully  ejected  from  the  possession 
thereof  by  the   defendants,  other  than  the 
defendant   No,    5,   under  colour  of  having 
bought  the  right,  title,  and  interest   of   the 
defendant    No.    5    in    this  property    at    an 
aaction-sale.     He    complains    that    he    has 
thereby  lost  the  benefit  of  the  zur~i-peshgee 
lease,  and  he  seeks  to  recover  from  all  the 
defendants  jointly  the  amount  of  the  prin- 
cipal secured  by  the  zur-i-peshgee  lease  with 
the  interest  named  therein.     In  other  words, 
be  sues  all  the  defendants  alike   upon   the 
terms  of  the  zur-i-peshgee  deed  to  recover 
the  debt  which  was  secured  thereby.     But, 
on  the  case  laid  by  him,  the  defendants,  other 
than  the  defendant  No.  5,  are  not  privy  to 
that  contract,  and  are  not  liable  to  be  called 
upon   to    satisfy   its    terms.     If   they    have 
wrongfully  dispossessed  him  of  the  property 
which  he  was  holding  under  it,  then  he  may 
either  recover  back  that  properly  from  them 
by  a  suit   for  the  purpose,  or  make  them 
responsible  for  damages  which  their  wrong- 
ful act  has  caused  him.     He  has  not  framed 
his  suit  for  either  of  these  two  alternative 
purposes;  he  has  not  brought  a  suit  of  eject- 
ment against  the  defendants  with  a  view  to 
recover  possession  of  the  property,   neither 
has  he  framed  his  suit  in  the  form  which  it 
ought  10    take,    if    he    desired    to    recover 
damages  from  the  defendants.     It  is  obvious 
that,  if  he  did  sue  the  defendants  to  recover 
damages,  it  would  be  incumbent  upon  him,  in 
order  to  make  out  his  claim,  to  show  amongst 
other  things  what  the  damage  actually  was 
which  he  sustained  as  the  consequence  or  by 
reason  of  the  defendants'  wrongful  conduct. 
And,  as  the  complaint  against  the  defendants 
is    confined     10    this — namely,    that    they 
deprived   him   of   possession  of   the   hou.se 
which  he  held  in  pledge  to  secure  the  repay- 
ment   of     the    zur-i-peshgee     money,    the 
damages  would  probably  be  measured  at  the 


outside  by  the  value  of  the  house.     But,  as 
has  already  been  stated,  he  has  not  framed  his 
suit  for  either  of  these  purposes ;  he  has  sued 
the  defendants  simply  upon  the  footing  of 
the  contract  itself.     And  it  seems  to  be  very 
plain  that,  excepting  the  defendant  No.  5, 
none   of   the   defendants   are  liable   to  the 
plaintiff  on  the  terms  of  the  contract.     The 
plaintiff's  suit,  therefore,  against 'all,  except- 
ing the  defendant  No   5,  ought  to  fail.     And 
we    think   that   the   decision   of  the  Lower 
Appellate  Court,  so  far  as  it  gives  the  plaint- 
iff a   decree   against  the  present  appealing 
defendants,  is  wrongs  at  its  very  foundation. 
The  ground  on  which  the  Subordinate  Judge 
has  placed  his  decision  does  not  in  law  justify 
the  decree  which  he  has  made  against  the 
appellants.     It  has  been  objected  before  us 
that  we  cannot  entertain  this  appeal,  because 
the  plaintiff's  claim  was  a  mere  money-claim 
for  less  than  Rs.  500.     But,  inasmuch  as  we 
are    of    opinion    that   the   decision   of    the 
Subordinate  Judge  is  fundamentally  wrong 
in  law.  and  that  the  liability  of  the  appellants 
towards  the  plaintiff  in  the  essential  matter 
of  suit  was  not  properly  tried  in  the  Lower 
Appellate    Court,    we     think    we   ought   to 
interfere  in  this  case  under  our  general  power 
of  supervision. 

We  accordingly  set  aside  and  reverse  the 
decision  of  the  Lower  Appellate  Court,  so 
far  as  it  affects  the  appellants,  with  costs  in 
both  the  Courts. 

We  need  hardly  remark  that  this  decision 
will  not  affect  the  plaintiff's  right  to  claim 
damages  against  these  defendants,  if  so 
advised,  and  if  he  has  good  reason  for  doing 
so. 


The  8th  May  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Act    XXVII.  of  i860— Certificate  of  Adminis- 

tration. 

Case  No.  7  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Chittagong, 
dated  the  nth  December  i8yj, 

Mussamut  Tripoora  Soonduree,   Appellant. 

Baboo  Aukhil  Chunder  Sen  for  Appellant. 

Case. — An  estate  havin^^been  sold,  subsequent  t  >  thi 

death  of  its  owner,  for  arrears  ot  revenue,  the  widow 

applied  for  the  sale-proceeds  in  deposit  to  the  Collector, 

I  who  refused  to  deliver  them  to  the  applicant,  unless  she 
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produced  a  ccrtihcate  und^r  Act  XXVII.  of  1^60.  She 
applied  accordingfly  for  such  certificate*  to  the  ludg"**, 
who  rejected  her  applicaticm  on  the  g^roiind  that  the  case 
did  not  come  within  the  scope  of  the  Act,  as  **  the  sum 
in  deposit  was  not  in  any  sense  a  debt  due  to  the  deceased 
at  the  time  of  his  death  :'' 

Held  that,  as  the  sale- proceeds  were  payable  to  the 
estate  of  the  deceased,  there  was  nothings  in  the  law  to 
prevent  the  Judg^e  from  entertaining;  the  application. 

Kempy  y. — Nobody  appears  for  the 
respondent  in  this  case,  li  is  clear  that  the 
Judjre  is  wrong  in  his  interpretation  of  Act 
XXVII.  of  i860.  That  Act  was  passed  for 
the  purpose  of  enabling  parties  claiming  or 
representing  estates  of  deceased  person » 10  re- 
cover debts  payable  to  such  estates.  The  sale- 
proceeds,  although  they  mav  have  been 
recovered  after  the  decease  of  Wooma  Churn 
Biswas,  are  clearly  payable  to  his  estate,  and, 
therefore,  if  the  peiiiioher  is  the  widow  of 
Wooma  Churn,  there  is  nothing  in  the  pro- 
vision of  the  law  which  prevents  the  Judge 
from  entertaining  her  application.  The  case 
is  remanded  for  the  Judge  to  decide  upon  the 
petition  of  the  appellant  with  reference  to 
these  remarks. 


The  8th  May  1874. 

Present : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges, 

Act    VIII.  (B.   C.)  of    i86s~Act  X.   of  1859, 
8.  106 — Suit  by  Zemindar. 

Cases  Nos.  22x8  and  2219  of  1873. 

Special  Appeals  from  a  decision  passed  by 
the  Officiating  Judf^e  of  Backergunge, 
dated  the  ist  July  tSy?,  affirm  in i:^  a 
decision  of  the  Additional  Moonsiff  of 
that  District y  dated  the  z^th  August  i8yi, 

Nobin  Chunder  Sen  Chowdhry  (Plaintiff;, 

Appellant^ 

versus 

Nobin    Chunder   Chuckerbuttv   and   others 
(Defendants),  Respondents, 

Bahoos  Kalee  Mohun  Doss  and    Bhoivanee 
Churn  Dutt  for  Appellant. 

Bahoos  Hem  Chunder  Banerjee  and  Doorga 
Mohun  Doss  for  Respondents. 

A  suit  by  an  auction-purchaser  to  obtain  khas  posses- 
sion of  an  under^t^nure  which  had  been  sold  under  Act ' 


Vlll.  (B.C.)  of  1865  was  dismissed  on  the  ground  that 

,  the  suit  in  which  the  zemindar  had  obtained  the  decree 

was  a  fraudulent  one,  and  the  purchaser  knew  that  it 

had  been  a^^ainst  the  wrongs  party.     In  special  appeal, 

'  Act  X.  of  iS5(),  s.  io(>,  was  pleaded  in  justification  of  the 

;  zemindar : 

(  Held  that  the  zemindar  could  not  brinsf  such  a  suit 
I  as  he  had  brought  against  a  person  other  than  the  one 
i  whom  he  knew  to  be  the  proprietor  of  the  under-tenure, 

and   from  whom  for  a  scries  of  years  he   had   been 

receivinjj  rent, 

Ainslie,  J. — Thk  plaintiff,  the  special 
.  appellant  in  this  case,  as  purchaser  at  an 
I  auction-sale  of  an  under-ienure,  under  the 
!  provisions  of  Act  VIII  of  1865  of  the 
i  Bengal  Council,  sues  for  khas  possession. 

The  Courts  below  have  found  that  the 
person  who  was  defendant  in  the  rent-suit 
never  had  possession ;  that  the  zemindar 
knc\v  that  she  was  not  in  possession;  that 
he  had  recognized  the  present  defendants  as 
the  persons  who  were  in  possession  of  the 
tenure;  that  the  suit  in  which  the  decree 
was  obtained  was  a  fraudulent  suit;  that 
the  purchaser  knew  that  the  decree  was 
against  the  wrong  party;  and  that  there  was 
no  arrear  due. 

The  greater  part  of  the  argument  on  this 
special  appeal  has  been  directed  to  the  facts, 
as  if  it  were  a  regular  appeal  in  which  those 
findings  might  be  reviewed  upon  the  ground 
that  they  are  against  the  weight  of  the 
evidence. 

The  only  point  which  seems  to  us  to 
require  any  notice  is  to  the  effect  that,  under 
iht»  provisions  of  section  106  of  Act  X.  of 
1859,  nothing  short  of  registration  of  the 
transfer  of  a  tenure  will  protect  the  tenure 
in  the  hands  of  the  transferee  against  decree 
and  SAle  at  suit  of  the  zemindar.  Two  cases 
we'e  particularly  cited,  one  from  the  20 
Weekly  Reporter,  page  59,  and  the  other,  a 
Full  Bench  judgment,  at  page  94  of  the  21st 
volume  of  the  same  report.  The  learned 
Chief  Justice,  in  ihe  case  in  the  20th  Weekly 
Reporter,  says :  **  A  decree  had  been  obtained 
"  for  an  arrear  of  rent  due  in  respect  of  the 
*' undertenure.  The  defendant  in  that  suit 
*'was  the  person  whom  the  zemindar  had  a 
"  right  to  suppose  was  the  tenant."  In  this 
case  it  has  been  found  that  the  zemindar 
knew  perfectly  well  that  the  person  he  was 
suing  was  not  the  tenant.  Therefore  that 
casQ  is  distinguishable  from  this ;  and  on  the 
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same  ground  the  juds^ment  of  the  Full 
Bench  appears  to  us  to  have  no  bearing  on 
this  case,  because  the  case  referred  to  the 
Fall  Bench  was  in  effect  this  (it  is  not 
reduced  exactly  into  the  form  of  a  quesiion, 
but  the  facts  are  stated),  whether  a  zemindar 
could  bring  a  suit  against  registered  jotedars 
after  their  rights  had  been  sold  to  anoiher 
party  who  had  not,  before  the  institution  of 
the  suit,  registered  the  transfer ;  and  could 
he,  in  such  suit,  cause  the  tenure  to  be  put 
up  to  sale  again.  So  that  the  suit  was 
one  against  persons  who  were  registered 
in  the  zemindar's  serishta,  and  there  can 
be  no  doubt  whatever  that  so  long  as  he  sues 
those  persons  he  is  within  his  rights. 

In  the  course  of  the  judgment  the  learned 
Chief   Justice    says:     "In    Act    X.    words 
which  are  capable  of  a  much  wider  meaning 
are    substituted     for     the    words     of     ihe 
Regulation.     The  Act   says   generally  thai, 
if  there  is  a  decree  for   arrears  of  rent,  the 
tenure  may  be  sold."    These  words,  no  doubi, 
are  very  wide,  but  they  must  be  read  with  a 
passage  which  occurs  further  on  in  the  same' 
judgment    in    the    following    words:     "It 
appears  to  me,  taking  jfections  105  and  106 
together    with    the     proviso,     that     it     was 
intended    that   the  zemindar    should    be   at 
liberty  to  treat  as  the  holder  of  the  tenure, 
and  the  person  whom  he  might  sue  for  the 
arrears  of  rent,  the  person  who  is  registered 
in  his  books  as  the  owner,  unless  any  one 
could  show  that  there  had  been  a  iransfer, 
and  that  there  was  sufficient  cause    for   its 
non-registration."     So  that  it  is  clear,  both 
from  the   nature    of   the    case    which   was 
submitted  to  the  Full  Bench,  and  from  the 
words  of  the   Chief   Justice,    that    he    was 
considering  the  case  as   one   in    which  the 
decree  for  arrears  of  rent  on  which  the  sale 
was  founded  was  one  against   a   registered 
proprietor.     We  do  not  ihink  it  can  in  any 
way  be  held  that  that  judgment  aflects  such 
a  case  as  the  present  one,  in  which  it  has 
been  found  thai  the  zemindar  wilfully  brought 
the  suit   against   a   person   other   than    the 
person  whom  he  knew  to  be  the  proprietor 
,  01  the  under-tenure,  and  from  whom  for  a 
scries  of  years  he  had  been    receiving   the 
rent.    And  it  is  to  be  noted  in  this  case  that 
ihe   suit    was    not    against .  the    registered 
•proprietor,  but  against  somebody  whom  he 
chose  to  substitute  in  the  place  of  the  regis- 
tered proprietor,  and  whom  he  knew  not  to 
ibe  the  person  in  occupation  of  the  tenure. 

We  are,   therefore,   of   opinion   that   the 
jspecial  appeal  must  be  dismissed  with  costs. 


The  8ih  May  1874. 
Present : 

m 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McD  )nell,  Judges, 

Mortgagee— Sale^  of  Mortgag^or's  Interests- 
Notice  to  Mortgagee. 

Case  No    193 1  of  1873. 

Special  Appeal  /ro?n  a  decision  passed  by 
ihe  Officiating  Judje  of  Nuddea,  dated 
the  1st  July  /^7.7,  reversing  a  decision 
of  the  Moonsiff  of  Kooshteah,  dated 
the  2^th  fanuary  iSy2. 

Biioobuu  Joy  Acnajea  (Defendant), 

Appellant^ 

versus 

Anund  Lall  Chowdhry  (Plaintiff), 
Respondent, 

Baboo  Mohinee  iSlohun  Koy  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 

Where  a  mortga<fc-deed  gave  to  the  mortgfagee  an 
option,  in  the  event  of  a  siile  oi  the  interestn  of  the 
mort^a'^^ors,  to  throw  up  a  lease  which  he  held  from 
thftm  h)r  the  mortjijaged  jtite,  and  claim  immediate  pay- 
ment from  the  surplus  sale-proceeds  : 

Held  that,  brforethe  mortgrafjors  could  withdraw  the 
surplus  proceeds  from  the  Coart^t  would  be  necessary 
fi»r  them  to  {jive  notice  to  the  mortgagee  of  their 
intention  to  do  so. 

Ainslie,  J, — This  suit  is  brought  to  obtain 
possession  of  a  share  in  a  jote  purchased  ac 
an  execution-sale  by  cancellation  of  a  pottah 
given  to  defendant  No.  1  by  defendants  Nos.  2, 
3,  and  4.  The  facts  of  the  case,  as  far  as  it 
is  necessary  to  state  them,  are  as  follow : 
The  defendants  Nos.  2,  3,  and  4,  mortgaged  a 
certain  jote  to  defendant  No.  i,  the  special 
appellant  before  us,  and  on  the  same  date 
granted  him  a  lease  exiending  over  i6i  years 
from  1272  to  1288,  in  which  provision  was 
made  for  the  satisfaction  of  the  mortgage- 
debt.  The  two  transactions  must  be  taken 
together,  and  so  far  the  judgment  of  the 
Court  below  is  imdoubtedly  right;  but  it 
appears  to  us  that  the  Judge  has  erred  in 
the  construction  of  one  of  the  provisions 
contained  in  the  mortgage-deed,  which  ^le 
reads  as  a  stipulation  that,  in  the  event  of  a 
sale  of  the  interests  of  the  mortgagors,  the 
mortgagee  shall  take  the  amount  lent  by  him 
from  the  surplus  sale-proceeds.  On  reference 
to  the  deed,  it  is  quite  clear  that  it  was  an 
option  given  to  the  mortgagee,  but  that  he 
was  in  no  way  bound  to  take  the  money.  If, 
as  has  happened,  a  sale  took  place,  he  would 
t3e  at  liberty,  but  not  bound,  to  throw  up  his 
^  lease^  and  claim  immediate  payment  out  of 
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the  sale-proceeds.  This  being  so,  it  would 
follow  that,  before  the  mortgagors  could 
withdraw  the  surplus  sale-proceeds  from  the 
CourJ,  it  would  be  necessary  for  them  to  give 
notice  to  the  mortgagee  of  their  intention  to 
do  so,  in  order  to  enable  him  to  determine 
whether  he  would  take  advantage  of  that 
particular  clause  in  the  mortgage-deed,  or 
continue  to  hold  on  under  the  mortgage. 
What  apparently  has  been  treated  as  a  tender 
of  payment  is  really  nothing  nrwre  than  this 
notice  by  the  mortgagors  to  the  mortgagee. 
The  plaintiff  in  this  suit  bought  the  rights 
and  interests  of  two  out  of  three  mortgagors. 
He  look  thereby  merely  the  right  to  redeem 
the  mortgage.  There  was  no  privity  between 
him  and  the  judgment-debtors  whose  interests 
were  sold,  so  that -this  notice  by  the  judgment- 
debtors  to  the  mortgagee  to  take  the  money 
out  of  Court,  if  he  wished  to  do  so,  such 
notice  being  given  after  the  right  to  redeem 
had  passed  from  them,  could  operate  in  any 
way  in  favour  of  the  plaintiff.  He  comes  into 
Court  absolutely  without  a  previous  tender  of 
any  part  of  the  debt,  without  tendering  it  in 
Court,  and  seeking  to  redeem  only  a  fractional 
share  of  the  mortgage.  It  seems  to  us  that 
under  these  circumstances  the  suit  must  fail. 
The  decision  of  ibe  Lower  Appellate  Court 
is  reversed,  and  the  decision  of  the  first  Court 
is  restored.  The  appellant  will  get  his  costs 
of  all  the  Courts. 


The  nth  May  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Re  sumption-proceedings— Jurisdiction   of  Civil 

Court — Notice. 

Case  No.  191  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of 
Mymensifigh^  dated  the  nth  December 
i8'j2,  affirming  a  decision  0/  the  Moonsiff 
of  Attyahy  dated  the  30th  May  iSyi. 

Ram  Chunder  Shaha  (Plaintiff),  Appellajit, 

versus 

The  Collector  of  Mymensingh  and  Pubna  on 
behalf  of  Government  and  another  (De- 
fendants), Respondents, 

Baboos  Sreenath  Doss  and   Tarinee  Kant 
Bhuttacharjee  for  Appellant. 

Baboos  Unnoda  Per  shad  Banerjee  and 
Bhugobutty   Churn  Ghose  for  Respondents. 

The  decree  of  the  Resumption  Court  as  to  the  liability 
of  a  resumed  mehal  to  be  assessed  with  the  Government 


demand, is  final,  and  the  decision  in  a  resumption-suit  as 
to  proprietary  rifirhts  and  claims  to  land  mentioned  in 
the  resu motion-decree  is  not  open  to  the  junsdictioo  of 
the  Civil  Court. 

In  resumption-procecdinors  it  is  not  necessary  to  give 
notice  to  a  party  not  in  possession,  or  to  make  faiin  a 
formal  party  to  the  suit. 

Kemp,  y, — Ram  Chunder  Shaha,  zemindar 
of  Pergunnah  Attyah,  brings  this  suit  for 
confirmation  of  his  title  in  a  4-annas  share 
in  the  lands  in  dispute.  In  his  plaint  he 
deducts  the  share  of  the  12-annas  sharers, 
and  includes  only  his  4-annas  share.  In 
the  preamble  of  the  plaint  the  words  used 
are  *'  for  confirmation  of  my  title,"  and  at  the 
end  of  the  plaint  the  word  *'  possession"  is 
used  in  this  manner,  not  that  he  sues  for 
confirmation  of  possession,  but  that  his  posses- 
sion has  been  jeopardized  by  the  decision  of 
the  Deputy  Collector  of  Pubna,  dated  the 
15th  August  1867,  which  was  confirmed  by 
the  superior  Revenue  Authorities,  namely,  the 
Collector  and  the  Commissioner. 

The  plaint  states  that,  on  the  31st  of 
January  1848,  the  lands  were  released  by  the 
J)eputy  Collector  of  the  Mymensingh  District 
under  ordersof  the  Special  Commissioner,  and 
that  from  that  time  the  plaintiff  has  been  in 
possession  of  the  disputed  lands ;  that,  on  the 
15th  of  August  1867,  the  Deputy  Collector 
of  Pubna  having  made  a  settlement  with 
Qther  parties  for  these  lands  as  appertaining 
to  Chur  Pookhurya,  the  plaintiff  intervened, 
but  his  objection  was  rejected  by  that  officer, 
and  that  gave  him  his  cause  of  action. 

Th^  Government  have  been  made  a  party 
to  this  suit.  In  their  written  statement  they 
objected  that  the  suit  was  barred,  inasmuch 
as  the  lands  in  dispute  were  resumed  on  the 
29th  of  April  1846  by  the  Pubna  Revenue 
Authorities ;  that  the  Government  have  been 
in  possession  ever  since.  The  nature  of  the 
possession  of  Government  is  clearly  set  oat 
in  the  written  statement,  namely,  that  they 
have  possessed  these  lands  by  making  from 
time  to  time  settlements  with  various  parties, 
and  have  received  revenue  from  them. 

Both  Courts  have  dismissed  the  plaintiff's 
suit.  The  first  Court  on  the  question  of 
limitation  does  not,  in  our  opinion,  give  a  very 
satisfactory  decision  ;  for,  although  the  Moon- 
siff admits  that  the  Government  have  filed  mea- 
surement-proceedings, measurement  chit- 
tas,  and  settlement-proceedings  to  be  found 
on  the  record,  yet,  because  the  Government 
have  not  shown  that  they  have  received  the 
revenue,  the  plea  of  limitation  fails.  A  cross- 
appeal  was  made  by  the  Government  to  the 
Subordinate  Judge  on'  this  point,  and  the 
decision  of  the  Subordinate  Judge   is   still 
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more  unsatisfactory  than  that  of  the  Moonsiff. 
The  Subordinate  Judge  observes  that 
the  cross-appeal  "  is  materially  weighty/' 
and  that  is  the  only  decision  we  have  on  the 
question  of  limitation.  On  the  merits,  the 
first  Court  is  of  opinion  that,  jnasmuch  as 
the  lands  in  dispute  are  admittedly  identical 
with  the  lands  which  were  resumed  in  1846, 
that  fact  having  been  ascertained  by  a  local 
inquiry  and  the  discovery  of  certain  land- 
marks, such  as  an  indigo  factory,  &c.,  which 
renders  it  easy  to  identify  the  lands,  that 
they  are  clearly  the  same  as  those  resumed 
in  1846.  The  first  Court,  after  coming  to 
that  finding,  applies  the  decision  of  the 
Sadder  Court  to  be  found  in  the  decisions  of 
1S47,  to  the  present  suit,  and  holds  that  the 
plaintiff's  suit  is  inadmissible.  He  also 
remarks  that  the  plaintiff  has  not  produced  a 
complete  copy  of  the  proceeding  of  Mr. 
Pogson,  dated  31st  January  1848,  under 
which  the  plaintiff  alleges  that  the  lands 
claimed  were  released  to  him,  and  that  he  has 
only  produced  an  abstract  copy,  which  does 
not  show  all  the  circumstances  in  detail. 
Moreover,  he  found  from  that  abstract  that 
the  lands  released  were  not  specifically 
demarcated,  and  that  the  Deputy  Collector, 
without  inquiring  as  to  the  correctness  or 
incorrectness  of  the  jummaee-jummee  papers 
of  the  disputed  lands,  assumed  as  the  basis 
of  his  inquiry  papers  which  contained  a  larger 
quantity  of  land  ;  that  he  measured  the  land 
with  reference  to  those  papers,  and,  finding 
that  the  lands  of  the  released  kismut  fell 
short  of  the  quantity  of  land  mentioned 
therein,  he  made  up  the  deficit  by  encroach- 
ing upon  the  lands  of  other  kismuls.  He 
^oand  in  fact  that  the  Deputy  Collector,  in 
liis  zeal  to  make  up  the  lands  which  had  been 
released  to  the  zemindar  of  Attyah,  crossed 
[he  river,  and  encroached  upon  lands  belong- 
ing to  another  pergunnah.  On  the  question 
0^  possession  there  is  no  clear  finding. 

We  have  already  remarked  upon  the 
nnsalisfaclory  decision  of  the  Subordinate 
Jutige  on  the  question  of  limitation.  On  the 
merits  he  comes  to  the  same  finding  as  the 
first  Court,  namely,  that  the  suit  of  the 
plaintiff  must  be  dismissed  under  the  pre- 
cedent of  the  18th  of  July  1847. 

The  main  point  taken  in  special  appeal 
before  us  is  that  the  Lower  Appellate  Court 
is  in  error  in  holding  that  the  resumption- 
proceedings  of  1 846  are  bipding  upon  the 
plaintiff,  inasmuch  as  the  plaintiff  was  not  a 
party  to  those  proceedings.  There  is  also  a 
plea  that  the  lower  Court  was  wrong  in 
deciding  the  case  without  examining  all  the 
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witnesses,  and  that  the  Lower  Appellate  Court 
was  also  wrong  in  holding  that  the  proceeding 
of  the  Deputy  Collector  of  Mymensingh  of 
1 848,  releasing  the  chur  lands,  was  illegal.  We 
think  in  this  case  that  it  has  been  established 
by  the  concurrent  finding  of  both  Courts 
that  the  lands  which  were  resumed,  so  far 
back  as  in  1846,  are  identical  with  the  lands 
claimed  by  the  plaintiff,  and  inasmuch  as 
the  plaintiff  in  his  plaint  substantially  claims 
to  have  his  title  declared  in  these  lands,  the 
Courts  below  were  right  in  applying  the  * 
Sudder  Court's  decision  of  1847,  which  has 
been  referred  to  and  followed  in  subsequent 
debisions  of  this  Court,  and  in  dismissing  the 
plaintiff's  claim. 

On  the  question  of  possession,  we  find 
that  the  Government  have  filed  in  this  case 
the  chittahs  of  1849,  the  settlement-pro- 
ceedings of  1853,  of  1854,  of  1858,  and  of 
1867,  in  support  of  their  claim  that  they 
have  been  in  possession  ever  since  the 
resumption  in  1846,  In  a  decision  to  be  found 
in  Volume  X.,  Weekly  Reporter,  p.  103 — 
Mahomed  Gazee  Chowdhry  vs.  Lall  Beebee 
and  another — the  learned  Judges  who 
decided  that  case  refer  to  the  decisions  of  the 
Sudder  Court  of  1847  ^"^  1850,  as  also  to 
a  decision  to  be  found  in  Volume  V., 
Weekly  Reporter,  p.  22,  and  they  lay  down 
the  law  thus,  that  the  proper  distinc- 
tion is  that  the  decree  of  the  Resumption  Court 
as  to  the  liability  of  the  resumed  mehal  to  be 
assessed  with  the  Government  demand  is 
final ;  but  the  subsequent  dealing  by  the 
Settlement  Officer  with  alleged  proprietary 
rights  and  claims  to  land,  not  being  land  men- 
tioned in  the  resumption-decree,  is  not  final, 
but  open  to  the  jurisdiction  of  the  Civil  Court. 
Now  this  is  not  a  case  in  which  the  Settlement 
Officer  has  dealt  with  proprietary  rights  and 
claims  in  lands  not  being  lands  mentioned  in 
the  resumption-proceeding,  but  this  is  a  claim 
to  have  the  title  of  the  plaintiff  declared  to 
lands  resumed  by  Government  so  far  back  as 
in  1846.  Then  it  is  said  that  the  plaintiff 
was  not  a  party  to  the  proceedings  of  1846. 
All  we  can  say  to  that  is  that  it  is  the  plaint- 
iff's own  fault,  if  he  was  not  a  party  to  these 
proceedings,  as  it  must  be  presumed  that  the 
notifications  were  issued  as  prescribed  in  the 
resumption-law.  In  a  late  case  before  the 
Chief  Justice  and  Mr.  Justice  Glover,  in 
which  Baboo  Sreenath  Doss,  as  in  this  case, 
appeared  for  the  appellant,  one  of  the 
grounds  taken  was  **  that  the  defendants 
"  having  been  no  parties  to  the  resumption- 
"  suit  instituted  in  1852,  and  decided  in  1861, 
*'  they  cannot  be  bound  by  the  decision  in 
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"  that  case,  and  that  the  lower  Court  was  in 
"  error  in  using  that  decision."     The  learned 
Chief  Justice  held  that  there  was  no  ground 
of  special  appeal,  and,  as  to  the  4th  ground 
of  appeal,  the  one  we  have  alluded  to,  that 
the   answer   which   has  been  given  to  that 
ground  is  a  correct  one,  namely,  that  it  is 
not  necessary  to  give  the  parly  a  notice,  and 
to  make  him  a  formal  party  to  the  suit  as  he 
was  not  in  possession ;  and  in  this  case  also 
there  was  no   necessity  for   giving  personal 
notice  to  the  plaintiff  before  us.     He  has,  as 
observed  above,  brought  his  suit  in  1869  to 
have  his  right  declared  to  lands  which  were 
resumed  so  far  back  as  in  1846.     We  there- 
fore think  on  the  question   of  title  that  the 
Courts  below  have  decided  the  case  on  a 
right  principle,  and  we  dismiss  the  special 
appeal  with  costs. 


The  itih  May  1874. 
Present  : 

The  Hon'ble  W.  Ainslie  and  VV.  F. 
McDonell,  Judges. 

Putnee  Lease— Separate  Payments. 
Case  No.  2216  of  1873. 

Special  Appeal  from  a.  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  gth  June  y67j,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  District ^ 
dated  the  21st  September  18^2. 

Sham  Chand  Mitter  (Plaintiff),  Appellant, 

versus 


Juggut  Chunder  Sircar  and  another 
(Defendants),  Respondents. 


Mr.  C,  Jackson  and  Bahoos  Sreenath  Doss 
and  Nil  Madhub  Sen  for  Appellant. 

The  Advocate-General  and  Mr.  Piffard 
for  Respondents. 

The  fact  of  a  putneedar  having  made  separate  pay- 
ments of  rents,  of  having  registered  his  name  with   eac 


of  the  sharers,  and  of  being  prepared  to  enter  into  a 
fresh  engagement  with  one  of  them,  does  not  amount 
to  a  cancellation  of  the  original  lease  and  substitution 
of  a  new  lease. 

Ainslie,  J, — In  this  case  it  appears  that 
Joy     Chunder     Pal     Chowdhry     originally 
granted   a   putnee   of   8    annas    of    certain 
property     to     Messrs.     Cockerell     &     Co. 
Subsequently    Joy    Chunder    Pal's   interest 
was   divided    into    two    equal    parts.     The 
plaintiff   now    holds    one    of  those    shares. 
Messrs.   Cockerell  &  Co.  sold  iheir  putnee 
to  Mr.  Doyle  in    1867,  and   Doyle  gave   a 
mowrosee   lease   of   the   whole   property   to 
different  persons — the  defendant  and  another, 
with  whom  we  are  not  at  present  concerned. 
The  zemindars  afterwards  proceeded  against 
Doyle  for  arrears  of  putnee  rent,  but,  instead 
of  proceeding  jointly  for  the  arrears  of  the 
8  annas,  that  is,  of  the  whole  putnee,  each 
sharer  proceeded  for  the  arrears  of  his  own 
4-annas  share,  and  two  sales  were  accordingly 
held.     The  plaintiff,  purchaser  at  one  of  these 
sales,  who  was  also  the  proprietor  of  a  half 
share  of  the  zemindaree  interest,  now  sues  to 
set   aside   the   mowrosee   of  the   defendant 
created    by     Doyle.      The    effect    of     the 
separation  between  the  zemindars  and  lease 
of  the  mowrosee  to   two   persons  has  been 
that  there  are  what  we  may  describe  as  four 
interests,   each   extending   to   one-fourth    of 
the  original  putnee,  and  thus  it  comes  about 
that  several  suits  have  been  instituted.      In 
the  present  suit,  the  Subordinate  Judge  has 
found  in  express  terms  that  there  has  been 
separate  payment  of  rent  by  Doyle  to   the 
plaintiff ;   that   there   was  a   proposal   of    a 
separate  agreement  being  executed  in  favour 
of  the  plaintiff,  but  that  in  fact  no  separate 
document  was  executed.     On  these  facts  the 
Subordinate   Judge    held    that    it    was    not 
established  that  the  original  putnee  tenure 
had  been  extinguished,   and    a  new  tenure 
created,  being  guided  in  his  judgment  by  the 
opinion  of  this  Court  in  another  suit  arising 
out  of  these  transactions,  precisely  similar  in 
its  facts  to  the  present  suit.     The  report  of 
this   caj^e   is   to   be    found    in     15    Weekly 
Reporter,  p.  446. 

The  Lower  Appellate  Court  has  also 
followed  that  opinion,  and  affirmed  the 
decision  of  the  first  Court.  It  has  not 
expressly  found  the  facts,  but  has  assumed 
them  as  found  by  the  Court  of  first  instance. 
In  another  of  the  suits  that  arose  out  of 
these  transactions,  and  whichalso  came  be  fore 
this  Court,  the  same  facts  were  suggested  as 
existing,  and,  on  these  facts,  another  Division 
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Bench,  in  an  unreported  judgment  in  Special 
Appeal  No.  406  of  1863,  was  of  opinion  that 
it  might  be  shown   that    there   had   been 
creation  of  a  new  tenure,  and  remanded  the 
case  for  a  finding  on  the  alleged  facts  and  the 
issues  of  Maw  arising  out  of  them.     In  the 
present  case,  if  we  take  it  that  there  have 
been  separate  payments  of  rents,  and  that 
Doyle  registered  his  name  with  each  of  the 
4-annas  sharers,  and  was  prepared  to  enter 
into  a  fresh  engagement  with  plaintiff,  we 
think  that  does  not  amount  to  a  cancellation 
of  the  original  lease  and  substitution  of  a 
new  lease.     We  concur  wiih  Justices  Loch 
and  Paul,  who   delivered   judgment  in  the 
earlier  case,  in  holding  that  the  transaction, 
so  far  as  it  went,  amounted  to  nothing  more 
than  an   arrangement  entered  into  for  the 
convenience  of  the  parties  for  the  payment 
of  rent,  and  we  do  not  think  that  the  Judge 
was    wrong     in     adopting     this     opinion. 
Granting  that  the  Judge  has  not  specifically 
found  the  facts,  still  it  seems  to  us  that  there 
is  no  case  at  all  for  a  remand  ;  for  taking  the 
facts  on  which   the   appellant   insists,  and 
which  have  been  found  by  the  first  Court,  and 
not  negatived  by  the  Judge,  it  seems  to  us 
that  the   Judge    was    quite    warranted    in 
finding  on  them  that  they  are  riot  sufficient 
to  support  the  plaintiff's  case.     Further,  there 
are  other   considerations   which,  we  think, 
oaght  to  prevent  us  from  making  any  remand. 
Separate     registration    in    the    zemindar's 
serishtah,  which  has  been  so  much  insisted 
upon,  really  is  evidence  of  a   very  feeble 
character,  because  it  might  be  only  a  natural 
consequence    of    separation    between     the 
original    representatives    of     the     original 
pmnee.    It  ssems  there  was  no  longer  any 
single  zemindaree  office  in  which  transfers 
could    be    registered.     There    is  another 
important  fact  which  strongly  supports  the 
judgment  of   the  Lower  Appellate  Court, 
"lamely,  that  there  is  no  fresh  lease  executed 
onaccount  of  the  sub-divided  putnee.  There 
«  no  rule  that  we  know  of  forbidding  the 
creation  of  a  putnee  tenure  by  oral  agree- 
ment, but  it  is  extremely  improbable  that 
Doyle  having    the    security    of    a   written 
document  would  forego  his  rights  under  that 
*niing,  and    take    a    title   under  an   oral 
agreement.     It  would  require  the  strongest 
evidence  to  establish  such  a  transaction,  and 
It  does  not  seem  to  us  that  there   is  any 
evidence  on  the  record  which  warrants  our 
sending  the  case  back  to  the  Judge  for  re- 
consideration. 

We  therefore  think  that  this  special  appeal 
ought  to  be  dismissed  with  costs. 


The  1 2th  May  1874. 
Freseni  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Right  of  Occupancy— Act  VIII.  (B.C.)  of  1869, 

s.  6. 

Case  No.  ii8i  of  1873. 

Special  Appeal  from   a  decision  passed  hv   ^ 
the  Subordinate  Judge  0/  Purneahy  dated 
the  i6ih  January  rSyj^  affirming  a  decision 
of  the  Moonsiff  of  Arrariah,  dated  the  22nd 
July  i8'j2. 

A.  J.  Forbes  (one  of  the  Defendants), 

Appellant^ 

versus 

Ram  Lall  Biswas  (Plaintiff),  Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Baboo  Taruck  Nath  Sen  for  Respondent. 

The  conthiuous  possession  for  twelve  years,  which  is 
the  subject  of  s.  6  of  the  Rent  Law,  must  be  a  posses- 
sion under  one  and  the  same  right.  This  right  ntay  be 
in  its  inception  joint  with  other  persons,  and,  by  the 
death  of  co-sharers,  ultimately  become  a  sole  right 
without  its  continuous  nature  being  affected. 

Pheary  J. — The  question  in  this  suit  is 
whether  or  not  the  plaintiff  has  a  right  of 
occupancy,  upon  the  foundation  of  which  he 
can  claim  to  be  put  back  into  the  possession 
of  the  land  in  suit. 

The  case  upon  which  he  bases  his  right  of 
occupancy  appears  to  be  that  in  1266  he 
obtained  from  the  zemindar  a  settlement  of 
the  land  with  himself  alone,  and  that,  from 
that  time,  until  he  was  subsequently  ousted  by 
the  defendants — a  period  of  more  than  twelve 
years — he  was  in  possession  and  occupation 
of  the  land  as  a  ryot. 

Both  the  Courts,  so  far  as  we  can  under- 
stand  their  judgments,  seem  to  be  of  opinion 
that  this  case  is  not  strictly  made  out.  The 
first  Court,  after  saying  that,  according  to  the 
admission  of  the  defendants,  the  disputed 
holding  was  settled  with  the  plaintiff  and 
Heera  Thakoor,  Emrut  Singh,  and  Jharoo 
Mundul  for  five  years  at  an  annual  jumma 
of  Rs.  59,  thus  proceeds :  **  This  proves 
plaintiff's  possession  for  more  than  twelve 
years,  either  singly  or  jointly  with  the  afore- 
said individuals." 

The  Subordinate  Judge  puts  the  facts 
somewhat  differently.  He  says  :  "  I  hold, 
''  therefore,  on  the  recorded  evidence,  thiat  the 
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"  plaintiff's  possession  during  the  period 
"  under  review  was,  on  the  whole  jote,  as  the 
**  ijmalee  holding  of  himself  and  his  partners, 
"  who  having  admittedly  died,  left  plaintiff 
"alone  the  occupant  in  1870,  from  which 
''  year  his  sole  possession  is  undenied^  and 
**  that  such  joint  possession  on  an  ijmalee 
"  jote  does  give  title  to  surviving  holder  to 
"  count  the  period  of  his  joint  possession 
"  with  his  subsequent  possession  singly  in 
*•  computing  the  period  of  twelve  years  for 
"  claiming  the  right  of  occupancy." 

It  thus  appears  that  the  view  of  the  facts 
taken  respectively  by  the  first  Court  and  by 
the  second  Court  is  not  exactly  the  same. 
And  it  is  not  quite  clear  whether  either 
Court  is  of  opinion  that  the  evidence  makes 
out  that  the  plaintiff  has  himself  been  in 
possession  of  the  land  for  a  period  of  at  least 
twelve  years  by  one  and  the  same  right.  In 
the  8  Bengal  Law  Reports,  p.  338,*  is 
reported  a  decision  of  this  Court  to  the  effect 
that  possession  or  occupation  of  land  jointly 

*  The  12th  February  1872. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A.  Glover, 

^ud^es. 

Case  No.  763  of  1871. 

Special  Appeal  from  a  decision  passed  by  the  Subor^ 
dinate  Judge  of  Bhaugulpore^  dated  the  25th  May 
1871,  reversing  a  decision  of  the  Moonsijfof  that 
District,  dated  the  22nd  December  i8jo. 

Shaikh  Mahomed  Chaman  (Plaintiff),  Appellant, 

versus 

Ram  Pershad  Bhukut  and  others  (Defendants), 

Respondents. 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 

Baboos  Tarucknath  Dutt  and  Tarucknath  Paleet  for 

Respondents. 

Macpherson,  J, — It  appears  to  us  that  the  Subordi- 
nate Jud|^e  is  rig^ht  in  holding  that  the  plaintiff  has  not 
acquired  a  right  of  occupancy.  The  twelve  years'  occu- 
pancy on  which  he  relies  is  made  up  in  this  way.  First, 
he  and  one  Khoda  Duksh  held  the  land  for  five  years 
under  a  pottah  granted  to  them  both.  Since  the  expiry 
of  the  term  of  that  pottah,  the  plaintiff  has  alone  been 
in  occupation  for  seven  years.  And  he  now  contends 
that  this  constitutes  twelve  years'  occupation,  $rivingr 
him  a  right  of  occupancy  under  section  6,  Act  VIII,  of 
1669. 

In  our  opinion  the  right  of  occupancy  acquired  under 
section  6  must  be  an  occupancy  of  one  and  the  same 
kind  ;  that  is  to  say,  it  must  be  occupancy  by  the  person 
pleading  it,  or  by  his  father  or  some  other  person  from 
whom  he  inherits.  Here  the  fiVst  five  years'  occupancy 
relied  on  by  the  plaintiff  were  years  during  which  the 
land  was  cultivated  and  held,  not  by  the  plaintiff  alone, 
but  by  the  plaintiff  and  Khoda  Buksh.  It  seems  to  us 
that  this  is  a  distinct  and  different  holding^  from  the 
subsequent  holding  by  the  plaintiff  alone  The  plaintiff 
has  therefore  failed  to  prove  that  he  cultivated  or  held 
the  land  for  twelve  years,  and  thereby  acquired  a  right 
of  occupancy. 

The  appeal  must  be  dismissed  with  costs. 


with  co-sharers  under  a  lease  cannot,  for  the 
purpose  of  establishing  a  right  of  occupancy 
under  section  6  of  the  Rent  Law,  be  added 
to  the  sole  possession  of  the  claimant  follow- 
ing upon  that  joint  possession  after  the  ter- 
mination of  the  lease.  In  other  words,  that 
the  continuous  possession  for  twelve  years, 
which  is  the  subject  of  section  6  of  the  Rent 
Law,  must  be  a  possession  igider  one  and  the 
same  right.  And  it  appears  to  us  that  the  real 
issue  in  the  present  suit  is  whether  or  not  the 
plaintiff  had,  before  he  was  ousted,  as  he 
alleges,  occupation  as  a  ryot  of  the  land 
which  is  the  subject  of  suit  for  a  period  of  at 
least  twelve  years  under  one  and  the  same 
right }  This  right  might  be,  in  its  inception, 
joint  with  other  persons  ;  for  if,  by  the  death  of 
the  co-sharers,  it  had  ultimately  become  a  sole 
right  in  the  plaintiff  himself,  still  it  would  have 
been  continuous  throughout  in  its  nature. 
And  the  real  question  in  this  case  is  whether 
the  plaintiiT  had  occupied  the  land  as  a  ryot 
by  one  and  the  same  right  in  this  manner  for 
a  continuous  period  of  twelve  years.  We  are 
unable,  on  the  judgment  of  the  lower  Courts, 
to  say  that  this  issue  has  been  satisfactorily 
tried.  And  therefore  it  seems  to  us  that  the 
decision  of  the  lower  Court  ought  10  be 
reversed,  and  the  case  remanded  for  re-trial  of 
the  issue  which  we  have  mentioned,  upon  the 
evidence  which  is  on  the  record. 

The  costs  of  this  appeal  will  abide  the 
event. 


The  1 2th  May  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Suit  to  set  aside  a  Settlement — Collector  to  be 

made  a  Party. 

Case  No.  121 1  of  1^73. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Tipperah,  dated  the 
8th  April  J8yj,  affirming  a  decision  of  the 
Moonsiff  of  Panchpookhoria^  dated  the  jist 
July  i8yi. 

Krishno  Lall  Nag  (Defendant),  Appellant, 

versus 

Bhyrub  Chunder  Deb  (Plaintiff),  Respondent. 

Baboos   Hem    Chunder    Banerjee    and 
Bykunt  Nath  Doss  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and   Nullit 
Chunder  ^en  for  Respondent. 

In  a- suit  to  set  aside  an  order  of  a  Commissioner  of 
Revenue  to  obtain  a  settlement  of  a  chur,  and  to  have  a 
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declaration  of  title  with  possession,  it  was  held  (on  the    to  the  liipitation  point,  the  Subordinate  Judge 


principle  laid  down  in  the  Full  Bench  decision  of  the 
i6th  March  1S74,  21  W.  R.  327)  that  the  Collector 
ought  to  have  been  made  a  party. 

KemPt  y, — The  defendant  is  the  special 
appellant  in  this  case.  The  plaintiff  sued 
to  set  aside  the  order  of  the  Chiitagong 
Commissioner  of  Revenue,  to  obtain  a 
settlement  of  an  8-annas  share  of  chur 
Shurushutty,  to* have  his  title  declared  to 
that  extent  in  that  chur,  and  to  obtain 
possession. 

The  plaint  alleges  that  the  Collector  made 
a  settlement  for  one  year  with  the  plaintiff 
at  a  jamma  of  Rs.  303 ;  that  defendant 
No.  I  having  appealed  to  the  Revenue 
Commissioner  against  that  settlement,  the 
Revenue  Commissioner,  on  the  2nd  of  August 
1870,  reversed  the  order  of  the  Collector, 
and  ordered  the  settlement  to  be  made  with 
the  defendant;  that,  under  cover  of  that 
settlement,  the  defendant  has  taken  possession 
of  the  disputed  land.  From  the  date  of 
that  order  of  the  Commissioner,  the  plaintiff's 
cause  of  action  accrued.  Then  the  plaint 
sets  out  how  the  title  of  the  plaintiff  was 
acquired.  It  also  alleges  that,  on  the  15  th 
of  Agrahon  1273,  ^^^  plaintiff  purchased  the 
talook  from  the  father  of  the  defendant 
No.  I ;  and  that  this  disputed  land  is  an 
increment  to  that  talook,  and,  as  such,  that 
he  is  entitled  to  the  settlement  in  preference 
to  the  defendant. 

The  objections  taken  by  the  defendant 
were,  first,  that  the  Collector  should  have 
been  made  a  party;  second^  that  the  suit 
of  the  plaintiff  is  barred,  inasmuch  as  the 
settlement  has  been  made  with  the  defendant 
on  the  25th  of  April  1867,  and  the  suit  is 
not  broughc  within  three  years  from  the 
date  of  ihat  settlement;  and,  third,  that 
the  plaintiff  has  purchased  only  a  limited 
portion  of  kismut  Mohajeinskundy,  and  that 
the  conveyance  of  Agrahon  1273  did  not 
pass  the  accetion  chur  Shurushutty. 

Both  the  lower  Courts  have  given  the 
plaintiff  a  decree. 

The  lirst  Court  held  that  the  entire  rights 
in  the  talook  passed  under  the  kobala,  as 
well  as  any  other  rights  that  may  in  future 
accrue  on  the  ground  of  the  said  right. 

On  appeal,  the  Subordinate  Judge,  in  deal- 
ing with  the  question  as  to  whether  the 
Collector  ought  to  be  made  a  party  or  not, 
observed  that  the  Government  may  make  a 
settlement  with  whom  they  please,  and  that 
iney  are  indifferent  so  long  as  they  can  get 
their  revenue;  therefore  it  >Vas  unnecessary 
to  make  them  a  party.   Then,  with  reference 


held  that  the  suit  was  not  barred,  referring 
to  a  decision  in  Volume  XVII.,  p.  145 
of  the  Weekly  Reporter,  in  support  of  his 
view.  On  the  merits  he  found  that  chur 
Koomareah  and  Mohajeinskundy  are  one 
and  the  same  mouzah ;  and  that  the  plaintiff 
had  purchased  those  mouzahs  from  the 
defendant's  father. 

The  Subordinate'  Judge  concurred  with 
the  first  Court  as  to  the  ground  on  which  « 
that  Court  held  that  chur  Koomareah  and 
Mohajeinskundy  are  one  and  the  same 
village.  He  also  found  that,  as  the  chur  in 
dispute  is  an  accretion  to  the  tolook  which 
the  plaintiff  haspurchased,  that  in  his  opinion 
the  disputed  chur  should  be  settled  with  the 
plaintiff. 

0.1  appeal  to  this  Court,  the  same   points 
are   taken   that   were   taken   in   the    Courts 
below.     On  the  first  point,  namely,    as   to 
whether  the  Collector  ought  to  be  made  a 
party  or  not.  we  are  referred  to  a  decision 
of  the  Full  Bench,  dated  the  i6th  of  March 
1874,  in  Special  Appeal  No.   882  of  i873,» 
where  this  question,  although  it   was  not  put 
by  the  Judges  referring  the  case,   was  dis- 
cussed, and  the  following  principle  was  laid 
down :    *'  It  appears   to  me,"   observes   the 
Chief  Justice,  "  that  there  has  been  an  error 
"  in  the    proceedings    in    holding   that   the 
"  Government  was  not  a  proper  party  to  the 
**  suit.     The    Government   having    given   a 
*'  lease  of  the  lands  to  another  person,  it  was 
proper  that  it  should  have  an  opportunity 
of  showing  that  this    had   been  properly 
done.     And,    if  the   Government   were   a 
party  to  the  suit,  the  person  who  got  the  lease 
from    the     Government    might    be    freed 
from  liability  upon  it.     Now,  another  suit 
*•  will   be    necessary    to   finally    decide   the 
**  matters    between    these     parties,  .as    the 
"  Government,  being  no   party  to   this  suit, 
"  will  not  be  bound  by  the  decision  in  it." 
No'.v,  in  this  case,  the  Government  have  not 
been  made  a  party,  and   both  Courts  have 
held  that  the  settlement  which  the  Govern- 
ment have  made  is  to  be  set  aside,  and  that 
the  settlement  is  to  be  made  with  the  plaint- 
iff.    There  has  been  no  decision  as  between 
the  Government  and  the  Government  lessee 
under  which  the  Government  lessee  can  claim 
to  be  freed  from   liability,  or  which  would 
bin^l  the  Government.      We  therefore  think 
that,  on  the  principle  laid  down  by  the  Full 
Banch,   the   Collector  ought  to   have    been 
made  a  party  to  the  suit ;  but  we  also  think 
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that  the  Courts  below  are  wrong  on  the 
merits  of  the  case.  Therefore  we  shall  not 
remand  the  case  in  order  to  have  the  Col- 
lector made  a  parly. 

Now,  it  appears  to  us  that  the  plaintiff's 
title  rests  on  a  kobala,  dated  the  15  th 
Agrahon  1273.  That  kobala  is  not  dis- 
puted. It  is  a  registered  document,  and  is 
signed  by  the  father  of  the  defendant  No.  i. 
That  kobala  conveys  talook  Hureebullub 
Roy,  which  is  a  shikniee  talook.  Chur 
Shurushutiy,  after  it  was  resumed,  was  settled 
with  the  defendant  for  a  period  of  ten  years. 
It  was  registered  under  a  separate  jurama 
and  number,  and  it  has  been  recorded  as  a 
separate  mehal  on  the  Collecior's  lowjee. 
It  appears  that  subsequently  a  settlement 
was  made  with  Mr.  Wise ;  and  that,  at  the 
time  this  conveyance  was  made,  or  on  the 
15th  of  Agrahon  1273,  Mr.  Wise  was  in 
possession  of  the  disputed  chur.  After 
Mr.  Wise's  term  of  the  lease  expired,  the  settle- 
ment was  made  by  the  Commissioner  of 
Revenue  with  the  defendant,  which  settle- 
ment the  plaintiff  seeks  to  set  aside  by  this 
suit. 

Turning  to  the  deed  of  conveyance,  we 
find  that  it  conveys  talook  Hureebullub 
Roy  with  defined  boundaries,  and  among 
those  boundaries  is  mentioned  as  the  western 
boundary,  of  the  lands  the  very  chur  now 
in  dispute.  Within  those  boundaries  are 
conveyed  to  the  plaintiff  the  lands  of  talook 
Hureebullub  Roy  for  the  sum  of  Rs.  900,  the 
said  talook  being  recorded  with  a  jumma 
of  three  rupees,  which  is  a  separate  jumma 
from  the  jumma  of  chur  Shurushutty. 

Then  it  has  been  argued  that  an  increment 
or  accretion  is  always  a  contingent  right  of 
the  zemindar,  and,  unless  there  are  words  in 
some  way  to  restrict  the  rights  of  the 
purchs^ser,  he  would  be  entitled  to  such 
accretion.  There  is  a  very  recent  decision 
on  the  question  to  be  found  in  Volume  XXL, 
Weekly  Reporter,  p.  115.  That  decision 
is,  however,  under  review,  and  it  does  not 
go  further  than  this  that,  where  "  there  are 
**  no  words  which  tend  in  any  way  to  restrict 
"the  right  of  the  purchaser  from  claiming 
"  any  accretion,  the  increment  is  always  a 
"  contingent  right  which  the  zemindar  has." 
That  was  a  case  where  the  rights  and 
interest  of  the  Government  had  been  pur- 
chased by  the  plaintiff  in  that  suit. 

Then  there  is  another  case,  which  is 
alluded  to  in  the  decision  just^  quoted,  to  be 
found  in  Weekly  Reporter,  Volume  IX.,  p.  3 1 2 , 
in  which  the  late  Chief  Justice,  after  observ- 
ing that  no  conveyance  had  been  put  in 


evidence,  says :  *'  It  is  admitted  that  the 
*' plaintiff  is  entitled  to  the  zemindaree  of 
"  Kootubpore,  and  that  he  is  in  possession  of 
"  it ;  and,  in  the  absence  of  any  evidence  to 
'*  show  that  the  conveyance,  from  the  Govem- 
'^  ment  to  the  plaintiff,  of  Kootubpore  was  so 
'' worded  as  not  to  pass  the  increment,  or 
*'  that  it  expressly  reserved  the  increment  to 
''  the  Government,  it  must  be  presumed  that 
"  the  person  who  is  now  the  owner  of 
"  Kootubpore  is  entitled  to  the  same  interest 
'^  in  the  increment  which  he  has  in  the  estate 
*'  to  which  it  has  become  annexed." 

In  the  present  case,  we  hold  that  the 
words  in  the  deed  of  conveyance  are  suffi- 
cient to  reserve  the  increment,  and  it  has 
been  already  remarked  that  the  increment  in 
question  is  a  separate  mehal  registered  under 
separate  jumma  and  number. 

Therefore,  being  of  opinion  that  the 
lower  Court  has  come  to  a  wrong  conclusion 
on  the  merits  of  the  case,  we  decree  the 
special  appeal,  and  reverse  the  judgment  of 
the  Subordinate  Judge,  with  costs. 


The  1 2th  May  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Hindoo  Law — (Mitakshara  and  Dyabha^^a) — 
I  nheritance— Daughters. 

Case  No.  1336  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  2jik 
March  iSyj,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  22nd  April  18^2, 


Dowlut  Kooer  (Plaintiff),  Appellant, 

versus 

Burma  Deo  Sahoy  and  another  (two  of  the 
Defendants),  Respondents, 

Baboo 5    Mohesh    Chunder    Chowdhry    lind 
Chunder  Madhub  Ghose  for  Appellant. 
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Mr,  R,E.  Twidale  and  Bahoos  Hem  Chunder 
Banerjte  and  Bykuntnaih  Doss  for 
Respondents. 

Under  the  Mitakshara,  as  well  as  under  the  law  of  the 
Bengal  School,  the  unmarried  daughter  takes  the  whole 
of  the  property  in  preference  to  her  married  sisters ;  but 
under  the  Mitakshara  she  only  takes  in  priority  to  them 
and  not  to  the  ultimate  exclusion  of  their  right  to 
/nberit  from  their  father.  On  her  death  it  goes,  according 
to  the  ordinary  rules,  to  the  next  surviving  heir  of  the 
next  full  taker  of  th«  property. 

Phear,  J. — In  this  case  one  Jusoda  Kooer, 
daughter  of  Brij  Beharee  Lill,  upon  the 
death  of  her  mother,  took  the  property  which 
is  the  subject  of  suit,  and  which  had  belonged 
to  her  father,  Brij  Beharee  Lai  I,  deceased,  in 
preference  to  her  sister  Dowlut  Kooer ;  the 
reason  of  her  being  preferred  to  her  sister  in 
this  respect  being  that  she  was  then  un- 
married, whereas  Dowlut  Kooer  was  married. 

Jusoda  Kooer,  after  thus  obtaining  the 
property,  married ;  and  it  is  alleged  in  this 
suit  that  she  has  a  son,  one  Jankee  Pershad, 
who  is  still  living.  Jusoda  Kooer  herself 
has  lately  died  ;  and  Dowlut  Kooer,  her  sister, 
who  survives  her,  now  makes  claim  to  the 
property  ]n  succession  to  her.  And  the 
question  is  whether  Jusoda  Kooer  took  the 
property  on  the  death  of  her  mother  for  an 
absolute  estate,  or  whether  she  took  it  only 
for  the  estate  of  the  female  heir  of  her  father 
Brij  Beharee  Lall. 

The  right  of  the  daughters  under 
Mitakshara  law  to  inherit  the  property  of 
their  father  in  default  of  male  heirs  and  in 
default  of  his  widow,  rests  on  the  provisions 
of  section  2,  Chapter  II.  of  the  Mitakshara. 

There  appears  in  this  section  to  be  no 
restriction  upon  this  right  of  inheritance  or 
limitation  in  the  nature  of  the  tenure  by 
which  the  daughter  holds  her  fathers  pro- 
perty when  she  thus  succeeds  to  it ;  but  at 
the  same  time  neither  is  thi«^  in  the  Mitak- 
shara any  expressed  restriction  or  limita- 
tion in  this  .respect  as  to  the  right  of  the 
widow  in  the  property  which  she  takes  upon 
ber  husband's  decease.  In  both  cases  alike 
the  Mitakshara  is  very  concise,  and  merely 
says  that  the  widow  or  the  daughter,  as  the 
case  may  be,  in  default  of  male  heirs,  takes 
the  property.  Nevertheless  the  Courts  of 
this  country  and  the  Privy  Council  have 
unquestionably  declared  a  limitation  of  right 
in  the  mother's  case,  and  they  found  it  upon 
the  general  character  and  situation  of  the 
female  heir.  In  the  case  which  is  repprted 
in  the  8  Moore's  Indian  Appeals,  p.  551,* 
the  Privv  Council  makes  the  restriction  of 
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the  widow's  right  depend  upon  general 
considerations  which  are  just  as  applicable  to 
the  case  of  the  daughter  as  to  the  case  of 
the  widow:  in  other  words,  which  are 
common  to  the  circumstances  of  all  female 
members  of  the  joint  Hindoo  family.  The 
restriction  or  limitation  upon  the  widow's 
right  is  two-fold,  namely,  in  regard  to  the 
power  of  alienation,  and  also  in  regard  to  the 
persons  who  succeed  to  the  property  upon 
her  death.  And  we  should  be  bound  upon 
the  authority  of  this  case,  followed  as  it  was 
by  the  Privy  Council  itself  again  in  the  case 
which  is  reported  in  the  11  Moore's  Indian 
Appeals,  p.  1 72,*  to  hold  that  notwithstanding 
the  absence  of  an  express  enactment  upon 
this  point,  SD  to  speak,  in  section  2  of  Chap- 
ter II.  of  the  Mitakshara,  still  the  same 
limitation  in  the  power  of  alienation,  and  the 
same  restriction  with  regard  to  the  persons 
who  succeed,  exist  in  the  casrf  of  a  daughter 
as  in  the  case  of  a  widow. 

But     we     have    further    the    opinion    of 
Sir  William  Macnaghten,  p.  21   of  Hindoo 
Law,  who  says :    "  In  default  of  the  widow, 
the   daughter   inherits,   but   neither    is    her 
interest    absolute."      In    Strange's    Hindoo 
Law,     p.    13S,    the   same   doctrine    is    laid 
•down.      And    the    late    Chief    Justice    Sir 
Barnes    Peacock,    in    the    case     which     is 
reported    in    9    Weekly    Reporter,    p.   509, 
expressly  stated   that   the  same   restrictions 
and  peculiarities  which  attach  to  the  widow's 
rights  in  her  husband's  property,  also  attached 
to   the    rights   of   the    daughter    and    other 
female    heirs.     It   is   true   that  under  para. 
3,  section  2,  Chapter  II.  of  the  Mitakshara, 
trie   unmarried   daughter  takes  solely  when 
there  is  a  competition  between  an  unmarried 
daughter  and  a  married  daughter.    And  in  the 
doctrine  of  the  Bengal  School,  which  has  been 
evolved  from  Chapter  XL,  section  2,  para.  30 
of  the  Dayabhaga,  the  right  of  the  unmarried 
daughter,  who  thus  takes  in  preference  to  her 
married  sisters,  is  held  to  resemble  an  abso~ 
lute  right  in  this  respect,  namely,,  that  if  she 
dies  leaving  a  son  and  also  sisters,  the  pro- 
perty goes  to  her  son  and  not  to  her  sisters. 
But   the   reason   for  this  special   course  of 
descent  in  that  case  is  to  be  found  in  special 
words     in     paragraph     30,    section     2     of 
Chapter  II.  of  the  Dayabhaga  itself — words 
which  are  introduced  by  the  commentator, 
and  which  are  not  to  be  found  in  the  Mitak- 
shara, nor  are  any  words  equivalent  to  them. 
These  words  are  simply  parenthetical;  and 
however  good  a  foundation  they  may  afford 
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for  the  doctrine  of  the  Bengal  School,  they 
do  not  give  any  reasons  for  modifying  or 
affecting  the  provisions  of  the  Mitakshara  in 
those  districts  where  the  Dayabhaga  is  not 
the  governing  text-book.  And  INIacnaghten. 
after  the  passage  which  has  just  been  referred 
to,  goes  on  to  say:  *' According  to  the 
"doctrine  of  the  Bengal  School,  the 
**  unmarried  daughter  is  first  entitled  to  the 
"  succession.*'  (And  that  is  so  also  under  the 
Mitakshara):  *'lf  there  be  no  maiden  daugh- 
ter, then  the  daughter  who  has,  and  the 
daughter  who  is  likely  to  have,  male  issue, 
"are  together  entitled  to  the  succession," 
and  so  on. 

And  in  page  24,  he  says :  "  If  one  of 
"  several  daughters  who  had,  as  maidens, 
"succeeded  to  their  father's  properly,  die 
"leaving  sons  and  sisters  or  sister's  sons, 
"  then,  according  to  the  law  of  Bengal,  the 
"sons  alone  take  the  share  to  which  their 
"mother  was  entitled,  to  the  exclusion  of 
"  the  sisters  and  sister'^  sons." 

Afterwards  he  adds :  "  This  distinction 
**does  not  seem  to  prevail  anywhere  but  in 
"  Bengal." 

A  decision  of  the  Bombay  High  Court  *  was 
relied  upon  by  the  Lower  Appellate  Court, 
but  it  has  already  been  held  by  this  Court 
that  that  decision  does  not  correctly  express 
the  law  in  regard  to  the  daughter's  succession 
to  their  father^s  property  as  it  obtains  in  this 
presidency.     See  20  Weekly  Reporter    102. 

On  the  whole,  we  have  no  doubt  that 
although,  under  the  Mitakshara  law,  as  well 
as  under  the  law  of  the  Bengal  School,  the 
unmarried  daughter  takes  the  whole  of  the 
property  in  preference  to  her  married  sisters, 
if  there  be  any,  still,  under  the  Mitakshara,  she 
only  takes  in  priority  to  them  and  not  to  the 
ultimate  exclusion  of  their  right  to  inherit 
from  their  father.  Upon  her  death,  we  think 
that  the  property  must  go  according  to  the 
ordinary  rules  which  governs  the  descent  of 
property  on  the  decease  of  the  female  heir ; 
that  is,  it  goes  to  the  next  surviving  heir  of 
the  last  full  taker  of  the  property.  In  the 
present  case  it  must  go  to  the  nearest  heir  of 
Jusoda  Kooer's  father,  that  is,  her  sister 
Dowlut  Kooer. 

In  this  view  we  are  of  opinion  that  the 
decision  of  the  Lower  Appellate  Court  is 
wrong  in  law,  and  that  the  plaintiff  is  entitled 
to  a  decree,  and  therefore  the  decree  of  the 
Lower  Appellate  Court  must  be  reversed,  and 
the  decree  of  the  first  Court  affirmed  with 
costs  in  this  Court  and  in  the  Court  below. 


I  Bombay  H.  C,  O.  C.  J.,  130. 


The  1 2th  May  1874. 

Present  : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Ancestral  Property — Liability  for  Debts— Execn- 
tion-sale — Purchaser'^  Rights. 

On  Appeal  from  the  High  Court  of  yudi- 
cature  at  Fort  William  in  Bengal* 

Girdharee  Lall  and  another 

versus 

Kantoo  Lall  and  others  ; 

and 
Muddun  Thakoor 

versus 

Kantoo  Lall  and  others.* 

Ancestral  property  which  descends  to  a  father  under 
the  Mitakshara  law,  is  not  exempted  from  liability  to 
pay  his  debts  because  a  son  is  born  to  him,  unless  the 
debt  is  itlec^al  or  has  been  contracted  for  an  immoral 
purpose,  in  which  case  the  son  may  not  be  under  any 
pious  oblig'ation  to  pay  it. 

A  purchaser  of  joint  ancestral  property  under  an 
execution  is  not  bound  to  jjo  back  beyond  the  decree 
to  ascertain  whether  the  Court  was  rigfht  in  g^ivingj  the 
decree,  or,  having  given  it,  in  putting  up  the  property 
for  sale  in  execution. 

This  is  a  suit  brought  by  Baboo  Kantoo 
Lall,  the  son  of  Bhikharee  Lall,  and  by  Mus- 
samut  Doolaro  Koonwaree,  on  behalf  of 
Mahabeer  Pershad,  the  minor  son  of  Lalla 
Bujrung  Sahye,  the  said  Kantoo  Lall  and 
Majiabeer  Pershad  being  grandsons  of  Moon- 
shoe  Kunhya  Lall,  deceased,  against  a  number 
of  different  defendants,  who  are  wholly 
unconnected  with  each  other,  to  recover 
possession  from  them  of  certain  portions  of 
land  which  belonged  to  the  ancestral  estate. 
The  first  appeal  arises  out  of  the  suit  so  far 
as  it  related  to  the  first  set  of  defendants. 
Baboo  Girdharee  Lall  and  Runjeet  Pandey, 
to  recover  possession  of  Talooka  Nawalga- 
man  and  Akha  Amanut  Sarcar  in  Pcrgunnah 
Chayen,  and  to  set  aside  a  deed  of  sale  which 
was  executed  by  the  fathers  of  the  two 
plaintiffs,  dated  the  28th  July  1856.      The 

I, —  —  - 

♦  From  the  judgment  of  Kemp  and  E.  Jackson,  JJ., 
in  Regular  Appeals  No.  1 14  of  1867  and*No.  44  of 
1869,  decided  i6th  April  1868,  9  W.  R.  469. 
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fathers  are  both  made  defendants  in  the 
suit;  and  it  is  stated  by  one  of  the  witnesses, 
and  is  probably  the  fact,  that  Bhikharee 
Lall,  the  father  of  Kantoo  Lali,  is  in  realit) 
the  person  carrying  on  the  suit.  The  suit 
was  brought  to  set  aside  the  deed  of  sale 
executed  by  the  two  fathers,  and  to  recover 
possession  of  the  whole  property — not  the 
particular  shares  of  the  sons,  even  if  the 
sons  could  be  said  in  a  case  like  the  present 
to  have  had  distinct  and  separate  shares. 
The  Principal  Sudder  Ameen  dismissed  the 
suit.  The  High  Court  set  aside  that  deci- 
sion, and  awarded  to  the  plaintiff  Kantoo 
Lall  one-half  of  his  father's  share — that  is, 
one-half  of  an  8-annas  share ;  but  as  to 
the  other  plaintiff,  Mahabeer  Pershad,  the 
minor  son  of  Bujrung  Sahye,  they  held  that 
he  was  not  entitled  to  recover,  inasmuch  as 
he  was  not  born  at  the  time  when  the  deed 
of  sale  was  executed.  In  respect  of  that 
portion  of  the  decision  no  appeal  has  been 
preferred. 

The  property  is  situated  in  the  Mithila 
district,  and  is  governed  by  the  Mithila  law, 
which  is  very  similar  to  the  law  administered 
under  the  Mitakshara.  With  reference  to 
the  Mitakshara  upon  this  point,  it  may  be 
well  to  read  from  the  iitb  Moore's  Privy 
Council  Cases,  p.  89,  a  portion  of  the  judg- 
ment which  was  delivered  by  Lord  Westbury 
in  the  case  of  Appoovier  vs,  Rama  Subba 
Aiyan*  before  the  Judicial  Committee.  He 
ttys:  "According  to  the  true  notion  of  an 
"undivided  family  in  Hindoo.  law,  no  indi- 
" vidua!  member  of  that  family,  whilst  it 
"remains  undivided,  can  predicate  of  the 
"joint  and  undivided  property  that  he,  that 
I' particular  member,  has  a  certain  definite 
"share.  No  individual  member  of  an  undi- 
"vided  family  coyld  go  to  the  place  of  the 
"receipt  of  rent,  and  claim  to  take  from  the 
"collector  or  receiver  of  the  rents  a  certain 
*| definite  share.  The  proceeds  of  undivided 
"property  must  be  brought,  according  to  the 
"theory  of  an  undivided  family,  to  the 
"common  chest  or  purse,  and  then  dealt 
"with  according  to  the  modes  of  enjoyment 
"of  the  members  of  an  undivided  family. 
Ij  But  when  the  members  of  an  undivided 
I* family  agree  among  themselves,  .with  regard 
[|lo  a  particular  property,  that  it  shall 
"thenceforth  be  the  subject  of  ownership 
"in  certain  defined  shares,  then  the  character 
"of  undivided  property  and  joint  enjoyment 
j|is  taken  away  from  the  subject-matter  so 
"agreed  to  be  dealt  with;  and  in  the  estate 
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"  each  member  has  thenceforth  a  definite  and 
''  certain  share,  which  he  may  claim  the 
**  right  to  receive  and  to  enjoy  in  severalty, 
'*  although  the  property  itself  has  not  been 
"  actually  severed  and  divided." 

It  is  probable  that  on  account  of  this  case, 
and  on  account  of  a  decision  in  the  High 
Court,  12  Weekly  Reporter,  Full  Bench 
Cases,  p.  5,  this  suit  was  brought  by  Kantoo 
Lall  and  Mahabeer  Pershad,  not  for  the 
purpose  of  recovering  their  respective  shares, 
because  they  had  no  distinct  or  definite 
shares  to  recover,  but  to  recover  the  whole 
property  upon  the  ground  that  the  sale  by 
the  fathers  was  void,  and  that  the  whole 
property  which  the  fathers  had  conveyed 
ought  to  be  brought  back  again  to  be  joint 
property  for  the  benefit  of  the  whole  family* 
It  is  questionable  whether  a  son  can,  under 
the  Mitakshara  law,  recover  an  undivided 
share  of  ancestral  property  sold  by  his 
father  (12  Weekly  Reporter,  Civil  Rulings, 
478).  But  it  is  unnecessary  to  determine 
that  question  in  the  present  case,  because 
their  Lordships  are  of  opinion  that,  looking 
to  the  circumstances  of  this  case,  the  plaint- 
iff was  not  entitled  to  recover  any  portion 
of  the  estate  as  regards  the  first  two  defend- 
ants. 

It  appears  that  the  deed  of  sale  was 
executed  on  the  28th  July  1856.  At  that 
time  a  decree  had  been  obtained  against 
Bhikharee  Lall  at  the  suit  of  Byjnath 
Chuck erbutty,  upon  a  bond  executed  by 
Bhikharee  in  his  favour,  and  an  execution 
had  issued  against  him,  upon,  which  his 
''  right  and  share "  in  the  dwelling-house 
belonging  to  the  family  had  been  attached. 
It  was  therefore  necessary  to  raise  money  to 
pay  the  debt  of  Bhikharee  Lall,  the  father, 
and  to  get  rid  of  the  execution,  whatever 
the  effect  of  it  might  be. 

The  properly  descended  from  Konhya 
Lall,  who  died  in  the  year  1250.  The  eldest 
of  the  two  plaintiffs,  Kantoo  Lall,  was  not 
born  until  125 1.  So  that  upon  the  death 
of  Kunhya  Lall,  the  property  descended  to 
Bhikharee  Lall  and  Bujrung  Sahye  as  his 
two  sons,  and  they  were  the  only  persons 
interested  in  the  property  at  that  time. 
There  can  be  no  doubt  that  if  they  had 
contracted  a  debt  at  that  time,  the  property 
which  descended  to  them  from  their  ancestor 
would  have  been  liable  to  pay  rt.  But  it  is 
said  that  they  could  not  sell  the  property, 
because  in  1251,  before  the  deed  of  sale  was 
executed,  Kantoo  Lall  was  born,  and,  by 
reason  of  his  birth,  under  the  Mithila  law, 
he  bad  acquired  an  interest  in  this  property, 
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Now,  it  is  important  to  consider  wliat  was 

tlvei  interest  which   Kantoo   Lall  acquired. 

'Did  he  gain  such  an  interest  in  this  property 

as  prevented  it  from  being,  liable  to  pay  a 

I  debt  which  his  father  had  contracted  ?     If 

his  father  had  died  and  had  left  him  as  his 

heir,  and  the  property  had   come  into  his 

hands,  could  he  have  said  that  because  this 

was  ancestral  property  which  descended  to 

his  father  from  his  grandfather,  it  was  not 

liable  at  all  to  pay  his  father's  debts  ?     In 

»  the   case   which   has    been    referred   to  in 

argument  of  Hunoomanpersaud  Panday  vs, 

Mussamut     Babooee     Munruj     Kponweree 

(6   Moore's   Indian   Appeal    Cases),    Lord 

Justice   Knight   Bruce,   who    delivered   the 

judgment   oT    the   Privy    Council,   says   at 

page  421:     '^  Though  an  estate  be  ancestral, 

<'  it  may  be  charged  for  some  purposes  against 

•*  the  heir  for  the  father's  debt  by  the  father, 

"  as  indeed  the  case  above  cited  from  the 

"  6th  volume  of  the  decisions  of  the    Sudder 

"  Dewanny   Adawlut,    North-Western    Pro- 

, "  vinces,    incidentally    shows.     Unless    the 

''  debt  was  of  such  a  nature  that  it  was  not 

^'  the  duty  of  the  son  to  pay  it,  the  discharge 

^'  of   it,  even  though    it  affected   ancestral 

''  estate,  would  still  be  an  act  of  pious  duty 

"  in  the  son.     By  ^he  Hindoo  law,  the  free- 

*'  dom  of  the   son  from   the  obligation  to 

**  discharge  the  father's  debt  has  respect  to 

**the   nature   of  the   debt   and   not   to   the 

**  nature  of  the  estate,  whether  ancestral  or 

"  acquired   by    the   creator    of  the    debt." 

That  is  an  authority  to  show  that  ancestral 

property  which  descends  to  a  father  under 

the  Mitakshara  law  is  not  exempted   from 

liability  to  pay  his  debts,  because  a  son  is 

born  to  him.  It  would  be  a  pious  duty  on 

the  part  of  the  son  to  pay  his  father's  debts, 

and  it  being  the  pious  duty  of  the  son  to 

pay  his  father's  debts,  the  ancestral  property, 

in  which  the  s()n  as  the  son  of  his  father 

acquires  an  interest  by  birth,  is  liable  to  the 

father's  debts.     The   rule   is,   as  stated   by 

Lord  Justice  Knight  Bruce  :     "  The  freedom 

''  of  the  son  from  the  obligation  to  discharge 

"  the  father's  debt  has  respect  to  the  nature 

"of  the  debt  and  not  to  the  nature  of  the 

•'  estate,  whether  ancestral  or  acquired   by 

*'  the  creator  of  the  debt." 

It  is  necessary  therefore  to  see  what  was 
the  nature  of  the  debt  for  the  payment  of 
which  it  was  necessary  to  raise  money  by 
the  sale  of  the  property  in  question.  If  the 
debt  of  the  father  had  been  contracted  for 
an  immoral  purpose,  the  son  might  not  be 
under  any  pious  obligation  to  pay  it ;  and  he 
might  possibly  object  to  those  estates  which 


had  come  to  the  father  as  ancestral  property 
being  made  liable  to  the  debt.  That  was 
not  the  case  here.  It  was  not  shown  that 
the  bond  upon  which  the  decree  was  obtained 
was  given  for  an  immoral  purpose;  it  was 
a  bond  given  apparently  for  an  advance  of 
money,  upon  which  an  action  was  brought. 
The  bond  bad  been  substantiated  in  a  Court 

s 

of  Justice ;  there  was  nothing  to  show  that 
it  was  given  for  an  immoral  purpose ;  and 
the  holder  recovered  a  decree  upon  it. 
There  is  no  suggestion  either  that  the  bond 
or  the  decree  was  obtained  benamee  for  the 
benefit  of  the  father,  or  merely  for  the  pur- 
pose of  enabling  the  father  to  sell  the  family- 
property,  and  raise  money  for  his  own  pur- 
pose. There  is  nothing  of  the  sort  suggested, 
and  nothing  proveJ.  On  the  contrary,  it 
was  proved  that  the  purchase-money  for  the 
estate  was  paid  into  the  bankers  of  the 
fathers,  and  credit  was  given  to  them  with 
the  bankers  for  the  amount,  and  that  the 
money  was  applied  partly  to  pay  cff  the 
decree,  partly  to  pay  off  a  balance  which 
was  due  from  the  fathers  to  the  bankers,  and 
partly  to  pay  Government  revenue ;  and 
then  there  was  some  small  portion  of  which 
the  application  was  not  accounted  for.  But 
it  is  not  because  there  was  a  small  portion 
which  was  not  accounted  for,  that  the  son, 
probably  at  the  instigation  of  the  father,  has 
a  right  to  turn  out  the  bond-fide  purchaser 
who  gave  value  for  the  estate,  and  to  recover 
possession  of  it  with  mesne-profits.  This 
he  is  endeavouring  to  do  after  the  purchaser 
has  been  in  possession  for  a  period  of  ten 
years ;  for  the  purchase  was  completed  in 
1856,  and  the  suit  was  not  brought  until 
1806,  when  the  son  says  that  the  right  of 
action  accrued  to  him  upon  his  attaining  his 
majority.  Even  if  there  was  no  necessity 
to  raise  the  whole  purchase- money  the  sale 
would  not  be  wholly  void. 

It  appears,  therefore,  to  their  Lordships 
that  the  plaintiffs  are  not  entitled  to  set  aside 
the  deed  of  sale;  that  the  judgment  of  the 
Principal  Sudder  Ameen  with  regard  to  it 
was  correct ;  and  that  the  High  Court  were 
mistaken  in  upsetting  that  decision,  and 
awarding  to  the  plaintiff  one-fourth  of  the 
estate,  as  being  one-half  of  the  share  of  his 
father. 

In  addition  to  the  case  in  the  Privy  Coun- 
cil,  there  is  a  case  in  the  Sudder  Court  of 
Mussamut  Junnuk  Kishoree  Koonwar  w. 
Rughoonundun  Sing,  reported  in  the  Bengal 
Sudder  Decisions  ot  1861,  in  which  it  was 
held  that  it  was  necessary  for  the  son,  in 
order  to  set  aside  the  sale  of  property  for 
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the  purpose  of  paying  the  father's  debts,  to 
show  that  the  debt  was  illegal  or  contracted 
for  an  immoral  purpose.  The  passage  is  at 
page  2  22.  It  is  there  said :  **  The  sales  for 
"the  reversal  of  which,  the  present  suit  is 
"  brought  divide  themselves  into  three  classes: 
^*  first,  sales  made  by  order  of  Court  in  exe- 
cution of  decrees ;  second,  sales  made 
privately  to  satisfy  decrees  and  bonds; 
"  and,  ihird,  sales  made  simply  in  order  to 
"  raise  money  for  some  purpose  or  another. 
"  Freedom  on  the  part  of  the  son,  as  far  as 
"  regards  ancestral  property,  from  the  obli- 
.  "  gation  to  discharge  the  father's  debts  under 
"  Hindoo  law,  can  be  successfully  pleaded 
"only  by  a  consideration  of  the  invalid 
"nature  of  the  debts  incurred.  Now.  we 
are  clearly  of  opinion  that  the  plaintiff  has 
been  unable  to  show  that  the  expenses  for 
"  which  those  decrees  were  passed  were, 
'*  looking  to  the  decrees  themselves  (and  we 
"cannot  now  look  beyond  these),  immoral, 
"and  such  as  under  Hindoo  law  the  son 
"  would  not  be  liable  for." 

It  appears,  therefore,  to  their  Lordships 
that  the  plaintiff  certainly  is  not  entitled  to 
set  aside  this  deed  ;  and  if  he  were  so  entitled, 
it  is  very  doubtful  whether  he  has  any 
particular  share  in  this  property  of  which 
he  is  entitled  to  recover  possession.  It  is 
unnecessary,  however,  for  their  Lordships  to 
decide  anything  with  regard  to  that  point, 
inasmuch  as  they  hold  that  the  plaintiff  is 
not  entitled  to  set  aside  the  deed  of  sale. 

The  second  appeal  is  by  Muddun  Mohun 
Thakoor.  He  is  the  fourth  defendant  in  the 
suit  which  was  brought  against  him  to 
recover  possession  of  5-annas  share  in 
mouzabs  Rajpore  and  AlUnuggur,  &c.  It 
appears  that  Muddun  Mohun  Thakoor  pur- 
chased at  a  sale  under  an  execution  of  a 
decree  against  the  two  fathers.  He  found 
that  a  suit  had  been  brought  against  the  two 
fathers;  that  a  Court  of  justice  had  given  a 
decree  against  them  in  favour  of  a  creditor ; 
that  the  Court  had  given  an  order  for  this 
particular  property  to  be  put  up  for  sale 
under  the  execution ;  and  therefore  it  appears 
to  their  Lordships  that  he  was  perfectly 
JQStified,  within  the  principle  of  the  case 
which  has  already  been  referred  to  in  6th 
Moore's  Indian  Appeal  Cases,  in  purchasing 
ihe  property,  and  paying  the  purchase-money 
btmd  fide  for  the  purchase  of  the  estate. 
At  page  423  of  the  report,  Lord  Justice 
Knight  Bruce  says:  "The  power  of  the 
"  manager  for  an  infant  heir  to  charge  an 
"estate  not  bis  own  is  under  the  Hindoo 
•'law  a  limited    and  qualified    power.    It 


"  can  only  be  exercised  rightly  in  a  case  of 
"  need,  or  for  the  benefit  of  the  estate.  But 
"  where  in  the  particular  instance  the  charge 
"  is  one  that  a  prudent  owner  would  make  in 
"order  to  benefit  the  estate,  the  bond-fide 
"  lender  is  not  affected  by  the  precedent 
"  mismanagement  of  the  estate.  The  actual 
"  pressure  on  the  estate,  the  danger  to  be 
"  averted,  or  the  benefit  to  be  conferred 
"  upon  it  in  the  particular  instance,  is  the 
"  thing  to  be  regarded.  But,  of  course,  if 
"  that  danger  arises,  or  has  arisen,  from  any 
"  misconduct  to  which  the  lender  is  or  has 
"  been  a  party,  he  cannot  take  advantage 
"  of  his  own  wrong  to  support  a  charge  in 
"  his  own  favour  against  the  heir,  grounded 
"  on  a  necessity  which  his  wrong  has  helped 
"  to  cause."  The  same  rule  has  been  applied 
in  tl)f  case  of  a  purchaser  of  joint  ancestral 
property.  A  purchaser  under  an  execution 
is  surely  not  bound  to  go  back  beyond  the 
decree  to  ascertain  whether  the  Court  was 
right  in  giving  the  decree,  or,  having  given 
it,  in  putting  up  the  property  for  sale  under 
an  execution  upon  it.  It  has  already  been 
shown  that  if  the  decree  was  a  proper  one, 
the  interest  of  the  sons,  as  well  as  the 
interest  of  the  fathers,  in  the  property, 
although  it  was  ancestral,  were  liable  for 
the  payment  pf  the  fathers'  debts.  The 
purchaser  under  that  execution,  it  appears 
to  their  Lordships,  was  not  bound  to  go 
further  back  than  to  see  that  there  was  a 
decree  against  those  two  gentlemen;  that  the 
property  was  property  liable  to  satisfy  the 
decree,  if  the  decree  had  been  given  pro- 
perly against  them;  and  having  inquired 
into  that,  and  having  bond  fide  purchased 
the  estate  under  the  execution,  and  bond 
fide  paid  a  valuable  consideration  for  the 
property,  the  plaintiffs  are  not  entitled  to 
come  in  and  to  set  aside  all  that  has  been 
done  under  the  decree  and  execution,  and 
recover  back  the  estate  from  the  defendant. 
It  appears  to  their  Lordships,  therefore,  that 
the  decision  of  the  Principal  Suddisr  Ameen 
as  regards  this  portion  of  the  case  was  also 
correct. 

Under  these  circumstances  their  Lordships 
will  humbly  recommend  Her  Majesty  that 
the  judgment  of  the  High  Court,  so  far  as 
it  relates  to  the  two  portions  of  the  estates 
purchased  by  the  appellants  in  these  two 
appeals,  respectively,  be  reversed,  and  that 
the  decision  of  the  Principal  Sudder  Ameen 
with  regard  to  them  be  affirmed,  and  that 
the  respondents  do  pay  to  the  appellants 
respectively  their  costs  in  the  High  Court 
and  their  costs  of  these  appeals. 
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The  I3ih  May  1874. 

Present : 

The  Hon  ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  Pontifex, 
Judge. 

Conveyance— Voluntary  Gift  or  Settlement 
— 27  Elizabeth,  c.  4. 

On  Appeal  from  the  decision  'of  the  Hon  ble 
A,  G,  Alacpherson,  exercising  the 
Ordinary  Original  Civil  Jurisdiction  of 
the  High  Court, 

R.  S.  E.  Judah  (one  of  the  Defendants), 

Appellant, 

versus 

Mirza  Abdool  Kurreem  (Plaintiff^ 

Respondent, 

» 

Mr,  Kennedy  and  Mr.  Lowe  for  Appellant. 

The  Advocate-General   and    Mr.    Branson 
and  Mr,  Evans  for  Respondent. 

Where  a  person  who  has  made  a  voluntary  i^ift  or 
settlement  of  an  estate  sells  the  same  to  another  for 
value,  the  conveyance  operates  as  ^.  conveyance  of  the 
estate  which  the  settlor  had  before  the  voluntary  settle- 
ment»  the  statute  27  Elizabeth,  c.  4,  putting*  the 
settlement  out  of  the  way,  so  that  it  shall  not  affect  the 
conveyance  which  is  made  to  the  purchaser.       , 

Words  showing  an  intention,  on  the  part  of  the 
person  who  made  the  voluntary  {^ift,  to  convey  to  the 
purchaser  all  the  interest  or  estate  that  he  had,  are 
suflBcient  to  avoid  such  gift. 

This  was  a  suit  for  the  recovery  of  a 
mortgage-debt.  The  plaintiff's  case  was 
that,  by  an  iiidenture  bearino;  date  the  27th 
July  1861,  made  between  C.  S.  Hogg,  the 
then  Administrator-General,  P.  J.  Paul,  and 
Sausone  Ezekiel  Judah,  the  two  houses  in 
dispute  were,  at  the  request  of  the  defendant 
Sausone  Ezekiel  Judah,  conveyed  and 
assigned  to  the  defendant  and  his  heirs  for 
ever,  to  hold  to  him,  the  said  defendant,  and 
his  heirs  to  the  only  proper  use  of  the 
defendant  Rosa  Sausone  Ezekiel  Judah,  the 
wife  of  the  said  Sausone  Ezekiel  Judah,  her 
heirs  and  assigns  ;  that  the  entire  purchase- 
money  of  the  said  houses  were  paid  by  the 
defendant  Sausone  Ezekiel  Judah,  who  was 
then  engaged  in  trade  out  of  his  own  moneys 
and  out  of  moneys  obtained  by  him  on  loan  ; 
and  that  the  declaration  of  use  in  favour  of 
the  wife  was  wholly  voluntary  and  without 
consideration.  By  a  subsequent  indenture 
dated  ist  August  1866,  the  defendant,  Sau- 
sone Ezekiel  Judah,  conveyed  the  premises 
in  question  to  Arratoon  Carapier,  his  heirs 
and  assigns,  to  the  use  of  such  person  and 
persons  and  for  such  estates  as  his  said  wife. 


Rosa  Sausone  Ezekiel  Judah,  should,  whether 
covert  or  sole,  and  notwithstanding  coverture 
by   deed  or  will  executed   and  attested  as 
therein  mentioned,  appoint,  in  default,  to  the 
use  of  the  said  Rosa  and  her  assigns  for  life, 
remainder  to  the  said  Arratoon  Carapiet  for 
his  life  in  trust  for  her,  in  order  to  bar  all 
courtesy  of  her  husband,  with  remainder  10 
the  said  Rosa,  her  heirs  and  assigns.     The 
plaintiff  submitted   that  the  last   deed  was 
wholly  voluntary,  and  was  not  made,  nor  did 
it  purport  to  be  made,  for  any  valuable  con- 
sideration whatsoever.    The  defendant  Sau- 
sone Ezekiel  Judah  then  borrowed  from  the 
plaintiff  the  sum  of  Rs.  30,000.  which  sum 
the  said  defendant  and  Rosa,  his  wife,  cove- 
nanted, by  a  deed,  dated  I2ih  March  1867, 
executed  between  them  and  the  plaintiff,  to 
repay  by  the  ist  June  1868,  and  by  the  same 
indenture   the   defendants  convej-ed  to  the 
plaintiff  the  premises  in  question,  being  two 
upper-roomed  houses,  one  in  Moorghyhatta 
Street,  now  called  Canning  Slree,   and  the 
other  in  Parsee  Church  Street,  to  hold  the 
same  to  the  plaintiff,  his  heirs  and  assigns, 
subject  to  a  proviso  for  redemption,  and   in 
default  of  payment  power  was  reserved  to 
the  plaintiff  to  sell  the  premises.  The  defendant 
Sausone  Ezekiel  Judah  subsequently  became 
an  insolvent,  but  a  judgment-creditor  having 
obtained  a  decree  against  him  before  such 
insolvency,  the  houses  in  question  were  sold  in 
execution  of  that  decree,  and  were  purchased 
by  the  third  and  fourth  defendants  respectively, 
who  obtained  certificates  confirming  the  sales 
to  them.    No  portion  of  the  principal  sum  bor- 
rowed having  been  paid,  and  notices  demand- 
ing paymenihaving  been  disregarded  by  all  the 
defendants,  the  plaintiff  instituted  this,  suit 
for  an  account,  and  he  prayed  that  the  defend- 
ants may  be  ordered  to  pay  the  sum  found  to 
be  due  on  taking  of  such  accounts,  and  that 
in  default  of  payment  the  defendants  may 
be  foreclosed  from  all  equiiy  of  redemption 
in  the  mortgaged  premises,  or  that  the  premi- 
ses  may   be  sold   and   the   plaintiff's   debt 
discharged ;  that  a  receiver  be  appointed,  &c. 
The  only  defendant  who  appeared  to  the 
suit  was  the  defendant  Rosa  Sausone  Ezekiel 
Judah,  who  contended  that  one  of  the  houses 
in  question  was  her   own  property,  having 
been  purchased  by  her  husband  at  her  reqhesc 
from  the  proceeds  of  the  sale  of  certain  jewels 
which  had  been  given  to  her  at 'her  marriage. 
The  other  house  she   admitted  had  once  be- 
longed to  her  husband  ;  but  she  stated  that  by 
a  deed  of  gift,  dated   ist  August   1866,  her 
I  husband  conveyed  it  to  Arratoon  Carapiet,  to  j 
such  uses  as  this  defendant  should  by  deed  *\ 
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Of  will  appoint,  and  In  defaalt  of  appointment 
to  her  for  life,  with  remainder  to  the  trustee, 
to  preserve  contingent  remainders,  with 
remainder  to  this  defendant  in  fee.  She 
denied  that,  at  the  time  of  such  gift,  her 
hasband  was  in  indebted  circumstances. 
She  admitted  that  she  signed  the  mortgage- 
deed  to  the  plaintiff,  but  urged  that  she 
signed  it  at  her  husband's  request,  without 
having  any  advice,  and  while  under  the 
influence  and  compulsion  of  her  husband,  and 
wiihout  understanding  what  the  meaninii^ 
and  effect  of  the  mortgage  was.  This  defend- 
ant farther  contended  that  the  plaintiff,  having 
taken  a  conveyance  under  the  deeds  of  the 
27th  day  of  July  1861  and  the  first  day  of 
August  x866,  could  not  be  heard  to  allege 
that  they  are  fraudulent  or  void. 
The  following  were  the  issues  in  the  case : — 

1.  For  the  plaintiff.— '^\i^\\iti  the 
declaration  of  uses,  under  the  indenture  of  27th 
July  i86(.  in  favour  of  the  defendant  Rosa 
Saosone  Ezekiel  Judah,  was  voluntary  and 
without  consideration  ;  and,  if  so,  whether  she 
took  any  estate  thereunder,  except  that  of  a 
trustee  for  her  husband  ;  and  whether  the 
premises  in  the  indenture  mentioned  were 
purchased  out  of  the  money  belonging  to  the 
defendant  Rosa  Sausone  Ezekiel  J  udah  } 

N,  B. — It  is  not  admitted  bv  the  terms  of 
this  issue  that  defendant  Rosa  Sausone 
Ezekiel  Judah  had  any  property,  money,  &c,, 
belonging  to  her  as  her  separate  estate. 

2.  Whether  the  indenture  of  the  ist 
August  1866  was  a  gift  to  the  defendant  Rosa 
Sausone  Ezekiel  Judah,  or  a  mere  trust  in 
favour  of  her  husband  ;  assuming  that  the  pro- 
perty in  suit  belonged  to  the  wife,  whether  the 
husband  had  any,  and  what,  right  therein } 

3.  Whether,  at  or  about  the  time  of 
the  execution  of  either  of  the  two  above- 
mentioned  indentures,  Sausone  Ezekiel  Judah 
was  not  a  trader  and  in  insolvent  circum- 
stances, and  whether  the  two  deeds  were 
fraudulent  and  void  } 

4.  Whether  the  mortgage-deed  sued  on 
is  valid  and  binding  on  the  defendant  Rosa 
Saosone  Ezekiel  Judah .' 

5.  Whether,  if  the  said  indentures  of  the 
27ih  July  iS6i  and  ist  August  1866  were 
gifts,  the  same  were  not  defeated  by  the 
mortgage  ? 

1.  TFor  the  defetiddfit  Rosa  Sausone 
Ezekiel  Judah, — Were  the  houses  in 
Canning  Street  mentioned  in  the  plaint 
purchased  with  money  of  the  defendant  Rosa 
Saosone  Ezekiel  Judah  ? 

2.  Was  that  deed  of  27th  July  1861 
fraudalent   against    subsequent    purchasers 


from  or  against  creditors  of  the  defendant 
Sausone  Ezekiel  Judah  } 

3.  Was  the  defendant  Sausone  Ezekiel 
Judah,  at  the  time  of  the  deed,  indebted  to  a 
considerable,  and  what,  extent } 

4.  Was  there  any,  or  what,  consideration 
for  the  deed  of  ist  August  1866  ? 

5.  Was  that  deed  fraudulent  against  pur- 
chasers from,  or  creditors  of,  the  defendant 
Sausone  Ezekiel  Judah  ^ 

6.  Was  the  deed  of  12th  March  1867  ^ 
executed  by  the  defendant  Rosa  Sausone 
Ezekiel  Judah  upon  the  representation  that 
her  execution  thereof  was  a  mere  matter  of 
form,  in  ignorance  of  its  contents,  under  the 
influence  of  her  husband,  without  considera- 
tion, or  without  independent  professional 
advice  .^ 

7.  Is  the  said  deed,  by  reason  of  the  pre- 
mises or  any  of  them,  or  by  reason  of  the 
said  deed  not  having  been  acknowledged  by 
her  before  a  Judge  under  Act  XXKI.  of 
1854,  valid  and  binding  upon  the  defendant 
Rosa  Sausone  Ezekiel  Judah  to  any,  and 
what,  extent  } 

8.  Can  the  plaintiff,  having  taken  a  con- 
veyance under  ths  deeds  of  1861  and  ist 
August  1 866,  be  heard  to  allege  that  the 
same  or  either  of  them  is  f  rauduknt  or  void  ^ 

9.  Is  the  defendant  Mrs.  Juiah  entitled 
to  have  any.  and  what,  settlement  made  upon 
her  out  of  the  said  houses  or  either  of  them 
in  the  event  of  the  plaintiff's  being  held 
entitled  to  any  relief  in  this  suit } 

I  he  judgment  of  Macpherson,  y,,    was 
as  follows : — 

As  regards  the  circumstances  under  which 
the  mortga:^e-deed,  which  is  the  foundation 
of   this   suit,    was    executed,    I   think    it  is 
proved  that,  before  Mrs.  Judah  signed  it,  the 
purport  of  the  deed  was  explained  to  her  by 
Mr.  Jenkins,  the  clerk  who  attended  from  the 
office  of  Messrs.    Berners,  Sanderson,  and 
Upton ;  and  further,  that,  when  the  Registrar 
of  Deeds  saw  her  and  took  her  declaration  for 
the  purposes  of  registration,  he  also  explained 
to  her  the  general  nature  of  the  deed,  and 
ascertained  that  she  knew  what  she  was  about. 
I  have  no  doubt  whatever   that,   when  she 
executed  it,  she  knew  perfectly  well  what  she 
was  doing,  and  that  she  intended  to  mortgage 
the  whole  of  these  properties  as  security  for 
Rs.  30,000  lent  to  her  husband.     It  is  quite 
clear  that  she  had  no  advice  in  the  matter, 
save  such  as  she  got  from  her  husband  ;  but, 
beyond  that,  there  is  no  indication  of  any 
fraud  or  compulsion  or  improper  inducement 
being  practised  on  her^or  brought  to  bear  on 
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her.  The  act  which  she  did  being  reason- 
able enough  in  itself,  I  cannot  decline  to 
give  effect  to  it  simply  on  the  ground  of  her 
not  having  had  separate  and  independent 
advice. 

The  mortgage-deed  having  been  executed 
by  her  with  full  knowledge  of  its  effect,  it 
appears  to  me  unquestionable  that  her  interest 
under  the  deed  of  gift  of  1866  was  well 
passed  by  it,  because  she  having  an  absolute 
power  of  appointment,  no  acknowledgment 
before  a  Judge  was  necessary  under  Act 
XXXI.  of  1854. 

There  is  more  doubt  as  to  the  effect  of  the 
mortgage  upon  the  interest  taken  by  Mrs. 
Judah  under  the  deed  of  July  1861.  By 
that  deed  the  fee-simple  was  vested  in  her, 
although  not,  in  my  opinion,  conveyed  to  her 
sole  and  separate  use.  Therefore,  in  order 
that  she  might  effectually  •  mortgage  the 
fee-simple,  an  acknowledgment  before  a 
Judge  would  no  doubt  be  necessary  under 
the  Act  of  1854,  if  the  conveyance  to  her 
were  good  at  all  as  against  the  plaintiff.  But 
the  plaintiff  contends  that  the  conveyance  to 
her  in  i86t  is  voidable  as  against  him,  inas- 
much as  he  is  a  purchaser  for  valuable  con- 
sideration, and  the  deed  of  186 1  is  a  voluntary 
conveyance.  For  the  defence  it  is  asserted 
that  the  property  was  in  fact  purchased 
with  Mr.  Judah's  money.  I  think,  however, 
the  defendants  fail  to  prove  this.  The  form 
in  which  the  deed  of  1861  is  drawn  up  goes 
against  such  an  idea,  and  there  is,  in  truth,  no 
evidence  that  the  purchase- money  was  pro- 
vided by  Mrs.  Judah,  except  the  very  vague 
and  indistinct  statements  which  have  been 
made  in  the  witness-box  by  her  and  her 
husband.  These  statements  received  no 
corroboration  whatever  from  the  books  of 
the  husband,  for  they  are  kept  in  such  a 
manner  that  it  is  impossible  to  feel  any 
certainty  as  to  their  being  trustworthy,  so 
tnat  I  repeat  the  matter  stands  solely  upon 
the  word  of  these  two  defendants,  both  of 
whom  are  interested  in  the  highest  degree  in 
making  out  the  defence  they  have  set  up,  the 
object  of  which  is  to  defeat  the  claim  of  the 
plaintiff. 

On  the  evidence  I  find  as  a  fact  that  the 
deed  was  a  voluntary  deed,  and,  as  such,  is 
voidable  as  against  the  plaintiff.  It  is  argued 
that  as  in  the  mortgage-deed  the  plaintiff 
takes  the  appointment  and  conveyance  from 
Mrs.  Judah  under  the  deeds  of  1866  and 
1 86 1  respectively,  he  cannot  now  be  heard  to 
say  that  these  deeds,  or  either  of  them,  are 
voidable.  But  I  do  not  see  that  the  form  of 
the    plaintiff's    mortgage    is    any  bar.     It 


conveys  to  him  the  interests  of  the  husband 
and  of  the  wife,  whatever  they  may  be ;  and  if 
it  be  most  to  his  advantage  to  do  so,  I  think 
it  is  open  to  \\\xt\  to  say  that  the  deed  of  1861 
was  a  voluntary  deed,  and  therefore  bad  as 
against  him.     I  may  say  further  that,  if  I 
considered   that   this  deed   was  not   volun* 
tary,  and  therefore  not  voidable,  I  should 
hold  that  the  plaintiff's  mortgage,  although 
the    deed    w^s    not  acknowledged   by   the 
wife  under  the  Act  of  1854,  would  be  good 
for  the  life  of  the  husband,  because,  supposing 
the  property  had  been  well  conveyed  to  the 
wife  by  the  deed  of  1861,  still  the  husband 
would  have  had  the  enjoyment  of  the  estate 
during  the  joint  lives  of  himself  and  his  wife  ; 
and  if  he  survived,  he  would  have  it,  after  the 
death  of  the  wife,  during  his  own  life.    There 
would  be  nothing  to  prevent  the  ordinary 
rights  of  a  husband,  according  to  English 
Law,   from  taking  effect,  the  property   not 
having  been  conveyed  to  the  separate  use  of 
the  wife. 

There  will  be  a  decree  for  foreclosure. 
The  costs  will  bi  taxad  on  scale  Na.  2. 

The  defendant  Rosa  Saasone  Ezekiei 
Judah  appealed  from  this  judgmant  on  the 
grounds  following  : — 

For  that  the  learned  Judge  erred  in 
holding  and  finding  that  the  said  mortgage - 
deed  was  binding  on  this  appellant,  notwiih- 
standing  the  same  had  not  been  acknowledged 
before  a  judge  as  required  by  the  provisions 
of  Act  XXXI.  of  1854. 

For  that  the  learned  Judge  erroneously 
held  that  this  appellant  intended  by  the  said 
mortgage-deed  to  mortgage  the  whole  of  the 
properties  mentioned  and  described  therein 
as  security  for  Rs.  30,odo  lent  by  the  plaintiff 
to  her  husband,  the  defendant  Sausone  Ezekiei 
Judah. 

For  that  the  learned  Judge  ought,  upon  the 
evidence  in  the  cause,  to  have  held  that,  under 
any  circumstances,  the  plaintiff,  by  his  conducf, 
acis,  and  dealings  with  this  appellant's  has- 
hand,  had  discharged  this  appellant  from  any 
liability  she  might  have  incurred  either  as 
security  or  otherwise  under  the  deed  of  mort- 
gage to  the  plaintiff. 

For  that  the  learned  Judge  wrongly  held 
that  this  appellant  had  failed  to  prove  that 
the  property  in  Canning  Street  was  her  own 
free-hold. 

For  that  the  learned  Judge  erred  in  finding 
that  the  deed  dated  the  2  7ih  of  July  1861 
was  a  voluntary  deed  voidable  by  this  appel- 
lant's husband. 

For  that  the  learned  Judge  erred  in  holding 
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that  this  defendant's  husband  had  or  retained 
any  interest  in  the  said  property  which  he 
coald  convey  to  the  plaintiff. 

For  that  the  learned  Judge  erred  in 
holding  that  the  plaintiff  who  made  out  title 
under  the-  conveyance  of  the  appellant, 
reciting  the  deed  of  27th  of  July  1861, 
could  impeach  that  deed  or  the  title  of  the 
appellant  as  fraudulent. 

For  that  the  learned  Judge  ought  to  have 
directed  a  settlement  out  of  the  estate  for 
the  benefit  of  the  appellant  and  her  children. 

Mr.  Kennedy,  for  the  appellant,  contended 
that  inasmuch  as  the  mortgage-deed  of  the 
I2ih  of  March  1867  had  not  been  acknow- 
ledged by  the  appellant  before  a  Judge,  as 
required  by  the  provisions  of  section  5  of 
Aft  XXX!.  of  1S54,  it  was  invalid  and  not 
binding  on  her,  and  should  therefore  be  set 
aside. 

Section  5  says  :  *'  No  deed  to  be  executed 
"by  a  married  woman  under  the  provisions 
"hereinbefore  contained  shall,  so  far  as 
"  regards  the  interest  of  such  married  woman, 
''be  valid  or  effectual,  unless  her  husband 
"concur  therein,  nor  unless  the  deed  be 
"  acknowledged  in  manner  hereinafter  pre- 
**  scribed  before  a  Judge  of  one  of  Her 
"  Majesty's  Supreme  Courts,  or  before  a 
*'  Judge  or  other  covenanted  officer  of  the 
"  East  India  Company,''  &c. 

It  is  true  that  in  this  case  the  appellant 
executed  the  deed  with  the  concurrence  of 
her  husband,  but  she  did  not  acknowledge 
it  as  she  ought  to  have  done  before  a  Judge, 
OfiScer,  or  Commissioner. 

Section  8  says :  "  Every  such  Judge, 
"  Officer,  or  Commissioner  as  aforesaid,  before 
"be  shall  receive  the  acknowledgment  by 
**any  married  woman  of  any  deed  to  be 
"acknowledged  by  her  under  this  Aft 
"shall  examine  her  apart  from  her  husband, 
"  touching  her  knowledge  of  such  deed,  and 
"  shall  ascertain  whether  she  understands  its 
"  object,  and  freely  and  voluntarily  consents 
**  to  the  same,  and  unless  she  appears  to 
"  understand  its  object,  and  freely  and 
"voluntarily  to  consent  to  such  deed,  .he 
"  shall  not  permit  her  to  acknowledge  the 
same,  and  in  such  case  such  deed,  so  far  as 
relates  to  the  execution  thereof  by  such 
married  woman,  shall  be  void." 

The  provisions  of  this  section  were  not 
complied  with,  inasmuch  as  the  appellant 
did  not  appear  before  a  Judge  to  be  examined 
apart  from  her  husband. 

Section  9  relates  to  the  signing  by  the  Judge 
of  the  memorandum  of  acknowledgment 
that  the  married  woman  was  examined  by 
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him  apart  from  her  husband  respecting  her 
knowledge  of  the  contents  of  the  deed,  which 
in  this  case  was  clearlv  not  done. 

And  lastly  section  10  says:  "Every  deed 
"  executed  by  a  married  woman,  and  hereby 
'*  required  to  be  acknowledged,  shall,  as  far 
"  as  regards  the  interest  of  such  married 
"  woman,  take  effect  only  from  the  time  of 
**  the  acknowledgment  thereof." 

Under  the  circumstances,  therefore,  as  none 
of  the  provisions  of  this  Act  were  complied 
with,  the  mortgaa^e-deed  was  necessarily  in- 
valid, and  should  be  set  aside  so  far  as  the 
appellant's  interest  in  it  is  concerned. 

On  the  I  St  of  August  1866,  Sausone 
Ezekiel  Judah,  the  husband  of  the  appellant, 
conveyed  the  house  and  prefnises  in  Parsee 
Church  Street  to  one  Arratoon  Carapiet,  his 
heirs  and  assigns  to  the  use  of  such  persoii 
or  persons  and  for  such  estates  as  the  appel- 
lant should  by  deed  or  will  appoint — in 
default  of  appointment  to  the  use  of  the 
appellant  and  her  assigns  for  life,  with  remain- 
der to  the  said  Arratoon  Carapiet  to  preserve 
contingent  remainders,  with  remainder  to  the 
appellant  in  fee. 

On  the  12th  of  March  1867  Sausone 
Ezekiel  Judah  mortgaged  the  said  house 
and  premises  to  Mirza  Abdool  Kurreem,  the 
plaintiff,  for  the  sum  of  Rs.  30,000 ;  the 
appellant  being  a  party  to  this  deed  of 
mortgage. 

Now  it  is  contended  by  the  respondents 
that,  inasmuch  as  the  deed  of  the  ist  of 
August  1866  was  a  voluntary  conveyance 
to  the  appellant  without  valuable  considera- 
tion, it  is  in  consequence  fraudulent  and  void 
as  against  them,  since  they  were  the  bond- 
fide  purchasers  of  the  property  for  valuable 
consideration.  But,  apart  from  the  fact  that 
the  property  purchased  by  the  respondents 
was  the  property  which  was  originally  pur- 
chased by  Sausone  Ezekiel  Judah  with  the 
jewels  and  ornaments  of  the  appellant,  there 
is  the  further  fact  that  it  was  in  considera- 
tion of  the  sale  of  these  ornaments  that  the 
conveyance  of  ihe  ist  of  August  1866  to  the 
appellant  by  Sausone  Ezekiel  Jiidah  was 
executed.  It  cannot,  therefore,  be  said  that 
there  was  no  valuable  consideration  for  the 
execution  of  this  conveyance,  nor  can  it  be 
said  by  the  respondents  that  the  deeds  of 
the  27th  of  July  1861  and  of  the  ist  of 
August  1 866,  or  either  of  them,  are  fraudulent 
and  voidable,  inasmuch  as  the  plaintiff 
took  the  appointment  and  conveyance  from 
the  appellant  under  these  two  deeds.  The 
deed  of  the  12th  of  March  1867  recites  the 
indentures  of  the  27th  of  Jqly  1861  and 
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the  I  St  of  August  xS66,  and  on  the  face  of 
that  recital  the  plaintiff  cannot  call  these 
indentures  fraudulent  and  void. 

In  the  case  of  Doe  d.  Newman  vs.  Rusham, 
17  Q.  B.,  p.  725,  Lord  Campbell,  C.J., 
says ;  "  The  question,  whether  the  Statute 
*'  of  Elizabeth  applies  to  a  purchaser  from 
"  the  heir  or  devisee  of  one  who  has  made 

a  voluntary  conveyance,  is  discussed  in  the 

last  edition  of  Sugden  on  Vendors  and 
''Purchasers,  p.  927  et  seq,,  nth  Edition, 
"  and  the  authorities  are  there  collected. 
**  The  learned  author  concludes  by  observing 
"  thus  (p.  928) :  *  Still  the  rule  has  never 
"  '  been  carried  to  this  extent,  that  a  father's 
"  *  bond-fide  conveyance  of  the  fee  or  of  any 
'' '  partial  interest,  although  voluntary,  can  be 
"  '  set  aside  by  a  sale  by  the  devisee  or  heir- 
"  *  at-law  of  the  father.  The  rule  properly 
"  '  confined  to  transactions  really  frafUdulent, 
"  '  or  fraudulently  kept  on  foot,  seems  10  be 
"  '  open  to  no  solid  objection,  and  it  is  not 
** '  likely  to  be  carried  further.' " 

In  this  case  the  evidence  does  not  justify 
the  respondents  in  saying  that,  at  the  time 
Sausone  Ezekiel  Judah  executed  the  con- 
veyance to  the  appellant,  he  had  the 
intention  of  defeating  the  purchaser  of  his 
just  rights. 

Chief  Justice  Campbell  further  says  in 
his  judgment  at  p.  729  :  '*  The  Lord  Chief 
**  Justice  Jervis  also  in  giving  judgment  in 
*•  the  case  of  Richards  vs.  Lewis  (reported 
"  in  the  15th  Vol.  of  the  Juri«t,  p.  512,  and 
"  in  the  20ih  Vol.  of  the  Law  Journal, 
"  N.  S.,  C.  P.,  p.  177)  said  :  '  Burrell's  case 
**  '  is  misunderstood.  It  does  not  appear  that 
"  '  the  Courts  at  that  time  held  mere  volun- 
"  *  tariness  a  badge  of  fraud  ;  they  do  not 
"  *  say  that  every  voluntary  deed  is  fraudu- 
lent/ 
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Lord  Coke  says :  "  I  acquainted 
*'  Popham,  C.J.,  with  this  resolution,  and  he 
"  allowed  well  of  it,  and  said  it  was  well  done 
**  to  construe  the  said  Act  in  suppression  of 
"  fraud  ;  and  (as  he  told  me)  it  was  adjudged 
"  before  him  and  his  companions.  Justices  of 
**  the  King's  Bench,  that  where  a  man  in  a 
*'  secret  manner  made  an  estate  to  the  use  of 
*'  his  wife  for  her  jointure  by  fraud  and  covin, 
"  to  defeat  a  purchaser,  to  whom  he  intended 
**  to  sell  the  land,  that  in  such  case,  i/  the 
^^ fraud  he  proved  in  evidence  or  confessed 
**  in  pleadings  the  purchaser  should  avoid 
*•  such  estate." 

"  It  is  clear  from  this  "  (Chief  Justice 
Campbell  goes  on  to  say) "  that  cases  of  actual 
**  fraud  alone  were  in  their  consideration. 
"  It  is  plain  the  deed  was  proved  to  be  fraq- 


"  dulent  in  fact  there,  and  not  that  the  sub- 
*'  sequent  execution  of  a  deed  for  a  valaable 
*'  consideration  was  deemed  to  stamp  a  prior 
"  voluntary  deed  with  fraud.  There  was 
"  fraud  in  fact  there,  and  not  merely  fraud 
"  in  lawr 

Mr.  Justice  Williams  also  in  giving  judg- 
ment said:  "As  to  the  mortgage,  BurreU's 
•'  case,  if  good  law,  shows  that,  where  there 
"is  actual  fraud  in  a  conveyance,  a  subse- 
"  quent  purchase  from  one  not  guilty  of  the 
"  fraud  is  protected  ;  but  that  case  has  no 
"  application  where  the  fraud  is  only  con- 
"  siructive.  I  agree  with  the  opinion  of 
**  Wigram,  V.  C,  the  consequence  of  holding 
"  otherwise  would  be,  that,  if  a  father,  wish- 
"  ing  to  disinherit  an  undeserving  heir-at-law, 
"  made  in  his  lifetime  a  conveyance  by  way 
"of  gift'  to  his  younger  children,  the  heir 
"  upon  his  death  might  nevertheless  nullify 
"  this  deed  by  a  sale,  and  pocket  the  pur- 
"  chase-money." 

Again  in  the  case  of  Blake  vs.  French, 
5  Irish  Chancery  Reports,  p.  259.  the  Lord 
Chancellor  citing  the  case  of  Scott  vs.  Bell, 
2  Levien,  p.  70,  said  :  "  In  that  case,  a  wife 
"  who  was  entitled  to  lands  for  her  jointure 
"  levied  a  fine  of  those  lands,  and  the  same 
"  day  the  husband  settled  other  lands  to  the' 
"  uses  on  which  the  first  had  been  held. 
"  The  objection  made  was  that  there  was  no 
*•  agreement  10  make  the  settlement  of  the 
"  second  property  in  consideration  of  the 
*'  fine  levied  of  the  first,  but  the  Court  said 
"  that  it  would  not  infer  that  the  wife  would 
"  have  given  up  her  estate  by  the  old  settle- 
"  ment  without  consideration.  Now  here 
"  we  have  Mrs.  French  giving  up  her  right 
"  to  dower.  It  is  true  that  there  was  no 
"  express  covenant  by  her  to  levy  a  fine ; 
"  but  this  was  an  instrument  to  which  she 
"  had  put  her  hand  and  seal,  making  a  con- 
'*  tract  which  would  have  been  sufficient 
•'  within  the  Statute  of  Frauds ;  and  it  ap- 
"  pears,  by  this  contract,  Mrs.  French  was 
"  to  levy  a  fine,  but  that  she  had  time,  daring 
"  the  whole  course  of  her  life,  to  accomplish 
"  that.  I  think  therefore  that  it  is  impos- 
"  sible  to  distinguish  this  case  from  Fitx 
"  Maurice  vs.  Sadlier,  9  Irish  Equity  Repons, 
"  P-  595 >  i"  which  I  held  that  a  covenant  by 
"  a  wife  to  levy  a  iine  was  a  sufficient  con- 
**  sideraiion  for  a  settlement  of  other  lands. 
"  Counsel  for  the  petitioners  also  contended 
"that  there  was  enough,  in  the  deed  of  1S30, 
"  t6  show  that  it  was  based  upon  this  instru* 
"ment.  The  argument  was  certainly  very 
"  ingenious ;  but,  if  I  were  not  satisfied  thatS 
"  the  deed  of  1807  was  for  a  valuable  con^ 
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"sideration,  I  should  have  had  much  diffi- 
"culty  in  supporting  it  in  that  point  of  view, 
"though  I  think  it  is  apparent  that  there  is 
"language  in  the  deed  of  1830  that  would 
"not  have  been  found  in  it  if  it  did  not  refer 
"to  some  anterior  instrument;  for  example, 
"  I  think  that  the  word  *  portions/  in  the 
"deed  of  1830,  does  not  mean  portions 
"thereafter  to  be  provided,  but  it  is  intended 
"to  apply  to  pre-existent  portions;  but  I 
"  am  not  prepared  to  say  that  these  indica- 
"tions  would  have  been  of  themselves  suffi- 
"cient  to  establish  the  deed  of  1807,  if  a 
*•' voluntary  instrument,  against  the  parlies 
"claiming  under  the  deed  of  1830."  Vide 
also  Cleaves  vs,  Payne,  i  De  Gex,  Jones,  & 
Smith,  p.  »7 ;  Smith  vs.  iMaihews,  3  De  Gex, 
Fisher,  &  Jones,  p.  139;  EUibank  vs,  Monto- 
lieu,  I  White  &  Tudor's  Leading  Cases, 
p.  381;  and  Ex'parte  Pearse,  1  Buck's 
Reports,  p.  525. 

In  this  case  Sausone  Ezekiel  Judah  hav- 
ing conveyed  the  whole  of  the  property  to 
the  appellant,  his  interest  in  it  ceased;  and 
he  had  therefore  no  right  whatever  to 
mortgage  it  to  Mirza  Abdool  Kurreem.  But, 
under  any  circumstances,  the  appellant  was 
clearly  entitled  to  a  settlement  out  of  the 
estate  of  her  husband.  The  life-estate 
ought  to  have  been  sold,  and  a  half  given  to 
the  appellant  as  a  settlement  upon  her  and 
upon  her  children.  As  the  decree  now 
stands,  it  entirely  forecloses  all  right  of  the 
appellants  and  her  heirs  to  the  property, 
which  ought  not  to  be,  since  all  that  the 
respondents  can  legally  be  entitled  to  is  the 
f wji  life-interest  of  the  husband. 

The  Advocate-General,  for  the  respond- 
ents, contended  that  in  this  case  no 
acknowledgment  by  the  appellant  before  a 
Judge  was  necessary  under  Act  XXXI.  of 
1854,  inasmuch  as  the  power  of  appointment 
which  was  given  to  her  under  the  deed  of 
gift  of  1866  was  duly  exercised  by  her,  by 
her  having  voluntarily  and  with  full  know- 
ledge of  Its  effect  executed  the  deed  of 
mortgage  of  the  12th  of  March  1867,  there- 
by willingly  passing  away  her  interest  in 
tUe  deed  ot  1866.  Moreover,  besides  being 
perfectly  aware  of  what  she  was  doing  when 
she  executed  the  deed,  the  evidence  proves 
conclusively  that  she  had  the  full  intention 
of  mortgaging  the  whole  of  the  property 
as  security  for  the  Rs.  3o,cxx)  lent  to  her 
husband  by  Mirza  Abdool  Kurreem. 

It  was  contended  for  the   appellant  that 

the  houses  and  premises  in  Canning   and 

rarsee  Church   Street   were    purchased    by 

Sausone  Ezekiel  Judah,  not  with   his  own 
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money,  but  with  the  jewels  and  ornaments  of 
his  wife,  the  appellant,  and  that  it  was  in 
consideration  of  the  sale  of  these  ornaments 
that  the  properties  were  to  be  bought  by 
Sausone  Ezekiel  Judah,  and  conveyed  tq 
her  after  their  purchase.  If  it  be  true 
that  the  properties  were  purchased  with  the 
money  of  the  appellant,  it  is  singular 
why  the  conveyance  to  her  was  not  executed 
immediately  or,  at  all  events,  soon  after  the 
purchase.  The  conveyance  was  executed 
in  1866,  and  the  properties  were  purchased 
in  1 86 1 — five  years  therefore  had  elapsed 
before  they  were  conveyed.  Apart  from 
this  suspicious  circumstance,  the  form  and 
the  contents  of  the  deed  of  1861  repudiate 
such  an  idea,  and  go  to  strengthen  the  belief 
that  it  was  with  the  appellant's  husband's 
money  that  the  properties  were  purchased. 
However  the  onlv  evidence  adduced  at  the 
trial  (o  show  that  the  houses  and  premise^ 
were  purchased  with  the  appellant's  money 
was  the  evidence  of  the  appellant  and  of  hei: 
husband.  Mr.  Justice  Macpherson  rightly 
rejected  their  evidence,  not  only  because 
their  statements  received  no  corroboration 
whatever  either  from  the  books  of  the 
husband  or  in  any  other  manner,  but  alsQ 
because  being  both  interested  in  the  highest 
degree,  they  made  those  statements  in  accord-r 
ance  with  the  defence  which  they  had  se( 
up  with  a  view  to  defeat  the  claim  of  the 
plaintiff,  Mirza  Abdool  Kurreem. 

Under  the  circumstances,  therefore,  a^ 
the  proof  of  valuable  consideration  for  the 
execution  of  the  deed  of  gift  of  1861  to  thq 
appellant  falls  to  the  ground,  it  now  remain^ 
to  be  seen  if  the  mortgage-deed  of  1867 
does  or  does  not  set  aside  the  voluntary 
settlement  of  1866. 

The  5th  paragraph  of  the  Statute  27,  Eliza- 
beth, Chapter  IV.,  enacts  **  that,  if  any  person 
"or  persons,  &c.,  shall  make  any  conveyance, 
*'  gift,  grant,  limitation  of  uses,  &c.,  out  of  any 
**  lands,  tenements,  &c.,  with  any  clause,  pro- 
"  vision,  condition  of  revocation,  &c.,  out  of 
*'  the  said  lands,  &c.,  or  out  of  any  part  or 
•*  parcel  of  them  contained  in  any  writing, 
**  deed,  &c.,  so  made  or  had,  shall  or  do  bar- 
"  gain  or  sell,  demise,  convey,  &c.,  the  same 
**  lands,  &c.,  or  any  part  of  them  to  any  person 
"or  persons,  &c.,  for  money  or  other  good 
''^consideration  paid  or  given,  the  said  first 
"conveyance,  gift,  demise,  &c.,  not  by  him  or 
"  them  revoked,  made  void,  or  altered  accord- 
"  ing  to  the  power  reserved  unto  him  or 
"them  by  the  said  secret  conveyance,  &c., 
"  that  then  the  said  former  conveyance,  gift, 
"&c.,   as  touching  the  said  lands,  &c.,  ^0 
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"  after  bargained,  sold,  conveyed,  (fee,  against 
"the  said  bargainees,  vendees,  grantees,  &c., 
"shall  be  deemed,  taken,  and  adjudged  to  be 
'*voidy  frusirale,  and  of  none  effect  by 
"  virtue  and  force  of  this  present  Act.' 

The  Statute  therefore  clearly  enacts  that, 
when  a  person  conveys,  grants,  or  demises 
certain  lands  belonging  to  him  to  a  party, 
not  for  valuable  consideration,  but  that 
subsequently  he  conveys  the  same  lands  to 
another  party  for  valuable  consideration,  that 
then  the  first  conveyance  **  shall  be  deemed 
"taken,  and  adjudged  to  be  void,  frustrate, 
"  and  of  none  effect/' 

Mr.  Story,  in  his  book  on  Equity  Juris- 
prudence, paragraph  426,  p.  405,  8th  Edition, 
says: — 

"  It  was  for  a  long  period  of  time  a  much 
"litigated  question  in  England  whether  the 
"effect  of  the  Statute  was  to  avoid  all  volun- 
"  tary  conveyances  (ihat  is,  all  such  as  were 
"  made  merely  in  consideration  of  natural  love 
"or  affection,  or  were  mere  gifts),  although 
"  made  bond  fide,  in  favour  of  all  subsequent 
"purchasers  with  or  without  notice;  or  whe- 
"  ther  it  applied  only  to  conveyances  made 
"with  a  fraudulent  intent,  and  to  purchasers 
"without  notice.  After  no  inconsiderable 
"diversity  of  judicial  opinion,  the  doctrine 
"has  at  length  been  established  in  England 
"  (whether  in  conformity  to  the  language 
"or  intent  of  the  Statute  is  exceedingly 
"questionable),  that  all  such  conveyances 
"  are  void  as  to  subsequent  purchasers,  whe- 
"ther  they  are  purchasers  with  or  without 
"notice,  although  the  original  conveyance 
"was  bond  fide,  and  without  the  slightest 
"  admixture  of  intentional  fraud  ;  upon  the 
"  ground  that  the  Statute  in  every  such  case 
"  infers  fraud,  and  will  not  suffer  ihe  pre- 
"  sumption  to  be  gainsaid.  Vide  Doe  vs. 
Manning,  9  East.,  p.  58 ;  Pulvertoft  vs. 
Pulvertoft,  18  Vesey,  pp.  84,  ^(>y  and  in; 
and  Cotterell  vs.  Homer,  13  Simon,  p.  506. 

In  Buckle  r'j.  Mitchell,  18  Vesey,  p.  no, 
the  Master  of  the  Rolls  says :  **  It  must, 
"  I  conceive,  be  assumed  that  the  Statute 
"of  the  27th  of  Elizabeth  has  now  received 
"this  construction — that  a  voluntary  settle- 
"  ment,  however  free  from  actual  fraud,  is, 
"  by  the  operation  of  that  Statute,  deemed 
"fraudulent  and  void  against  a  subsequent 
"  purchaser  for  a  valuable  consideration,  even 
"  when  the  purchase  has  been  made  with 
"notice  of  the  prior  voluntary  settlement. 
"1  have  great' diflficulty  to  persuade  myself 
"  that  the  words  of  the  Statute  warranted,  or 
"that  the  purpose  of  it  required,  such  a 
"  construction ;  for  it  is  hot  easy  to  conceive 


"  how  a  purchaser  can  be  defrauded  by  a 
"  settlement  of  which  he  has  notice  before 
'*  he  makes  his  purchase.  But  it  is  essential 
"  to  the  security  of  property  that  the  rule 
"should  be  adhered  to.  when  settled,  what- 
"  ever  doubt  there  may  be  as  to  the  grounds 
"on  which  it  originally  stood.  The  Statute 
"  must  receive  the  same  construction,  and  pro- 
**duce  the  same  effect,  in  a  Court  of  Equity 
"as  in  a  Court  of  Law.  The  purchaser 
"  of  an  equitable  estate  for  a  valuable  con- 
"  sideralion  ought  no  more  to  be  affected  by 
"  a  voluntary  settlement  than  the  purchaser  of 
"a  legal  estate."  I'ide  also  Barton  vs. 
'Vanheythuysen  and  Stone  vs.  Vanheyihuy- 
sen,  1 1  Hare,  p.  126. 

Furthermore,  the  appellant  takes  no 
'^inUresi''  whatever  under  the  deed  of  1861, 
inasmuch  as  she  is  not  a  "  party "  to  that 
deed.  Mr.  Bur:on,  in  his  book  on  Real  Pro- 
perly at  p.  160,  No.  442,  says  :  "  It  is  neces- 
*'  sary,  however,  that  all  persons,  who  are 
"  intended  to  take  any  immediate  estate  or 
"  benefit  by  an  indenture,  should  be  named  in 
"the  beginning  of  it  as  parties."  Under 
all  the  circumstances,  therefore,  the  appeal 
ought  to  be  dismissed. 

Mr.  Kennedy  in  reply. — With  regard  to 
the  appellant's  taking  no  "interest"  an<jer 
the  deed  of  1861  a^  stated  by  the  Advocate- 
General,  because  she  was  no  "  parly  "  to 
the  deed,  Mr.  Burton  in  the  note  to  No. 
442,  p.  161  of  his  book  on  Real  Property, 
says :  "  This  rule  does  not  extend  10 
"remainders  (Co.  Lilt.,  23K7,  259^),  nor, 
"  it  is  commonly  said,  to  u^es  created  by  ihe 
"  indenture,  2  Prest.  Conv.,  p.  394.  Bui 
"  Sammes's  Case,  13  Co.  55,  there  cited,  is 
"  not  directly  in  point,  and  it  is  now  held 
"that  a  power-of-attorney  may  be  given  by 
"  indenture  to  a  persori  who  is  not  named  as 
"  a  party — Co.  Lilt.,  52^:  3  M.  &  S.  323. 
"Also  a  person  not  named  as  a  party  may 
"  enter  into  a  covenant  with  one  who  is 
"  named ;  but  this  covenant  cannot  be 
"  mutual — Salter  vs.  Kidgly,  Carihew  76  ; 
"  Berkley  vs.  Hardy,  5  B.  &'C.,  p.  355." 

Admitting,  however,  that  the  appellant's 
name  had  not  been  inserted  as  a  ^* party*' 
to  the  deed  of  1S61,  yet,  as  it  was  with  her 
money  that  the  property  was  purchased,  and 
it  was  subsequently  conveyed  to  her,  she  had 
therefore  an  absolute  interests  it.  It  may  be 
that  in  law  the  property  might  be  regarded 
as  belonging  to  the  person  to  whom  it  was 
conveyed,  but  in  such  a  case  it  is  clear  that 
a  Court  of  Equity  would  interfere  and  say 
that  the  property  should  not  be  considered 
as  belonging  to  the  person  in  whose  name  ic 
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was  conveyed,  but  to  the  person  who  ad- 
vanced the  monev,  and  who  was  the  actual 
purchaser  of  the  property. 

The  judgment  of  the  Appellate  Bench  was 
delivered  as  follows  : — 

Couch,    C.y, — Several     questions      have 
been  argued  in  this  case,  which,  we  think,  it 
is  not  necessary  for  us  to  decide.     Taking 
the  iransaciion  as  a  mortgage  created  by  the 
deed  of  the    12th  of  March    1867,  we  think 
ihai  the  intention  of  the  parties  was  to  give 
to  the  mortgagee  as  a  security  for  the  money 
which  he  had  previously  lent,  according  to 
the   evidence,  to   the   husband — to  give  to 
him  as  a  security  all  that  either  the  husband 
or  wife  had  power  to  give.     The  intention 
was  to  convey  to  him  in  mortgage  whatever 
interest  either  of   them  might  have    in  the 
property.     The  deed  recites  in  the  usual  way 
ihs  advance  of  the  money,    and  witnesses 
that   the   wife,  at  the   request    and    by  the 
direction  of  the  husband,  as  to  the  properly 
which  is   the   subject   of   this    suit,  grants, 
conveys,  and  releases,  and  as  to  the  property 
which  was  the  subject  of  the  deed  of   1866, 
appoints   to    the   uses  afterwards   declared. 
Then    follows :    "  And    the    said    Sausone 
"Ezekiel  Judah  doth  hereby,  to  the  extent 
**of   his  interest  (if  any)   in   the   premises. 
"  grant,   release,  convey,  appoint,  and  con- 
**  firm  unto  the  said  Mirza  Abdool  Kurreem 
"  and     his     heirs ;     first,    all    that    upper- 
**  roomed  messuage,"  describing  the  property 
intended  to  be  conveyed.     The  construction 
of  this,  we  think,  is  that  the  husband  did, 
so  far  as  he  had  power  to  do — so  far  as  he 
bad  any  interest  in  the  property  described — 
convey    it    to   the    mortgagee.     And   there 
having  been,  as  we  will  assume,  a  voluntary 
gift  by   him   to    his   wife   of  the    property 
described    in    the    deed,    the    conveyance 
operated    upon    the    estate    which    he   had 
before  the  voluntary  gift  to  the  wife,  so  as 
to  pm  the  voluntary  gift  out  of  the  way,  so 
that    it  should    not   affect    the    mortgagee. 
It  is  not  necessary  to  say  on  what  ground 
or  for  what  reason  a  voluntary  conveyance, 
where    there    is    no   express    intention    to 
defraud,  is  within  the  Statute  of  2j,  Elizabeth, 
c.  iv.     According  to  the  construction  which 
has  been   put -upon    it,    when    the  person, 
who  has  made  the  voluntary  gift  or  settlement, 
sells  to  another  for  value,  the  conveyance 
operates  as  a  conveyance  of  the  estate  which 
the  settler  had   before  the  voluntary  settle- 
ment ;  the  Statute  puts  the  settlement  out  of 
the  way,  so  that  it  shall  not  affect  the  con- 
veyance which  is  made  to  the  purchaser — 
Beavan  vs.  Earl  of  Oxford,  6  DeG.,  M.,  and  G. 


530.     That   is  the  effect  of  what  was  done 

in  this  case,  and  Barton  vs.  Vanheythuysen, 

II  Hare  126,  is  an  authority  that  words  such 

as  are  used  here,  showing  an  intention  on  the 

part  of  the  person  who  made  the  voluntary 

gift   to    convey   to    the   purchaser    all   the 

interest  or  estate  that  he  had,  are  sufficient  to 

avoid  it.     The  word  "  interest "  appears  to  us 

to    be   equivalent    to   estate.     He    in    fact 

professed  to  convey  to  the  mortgagee  this 

properly,  so  far  as  he  had  power  to  do  it. 

On   that  ground,   therefore,   we    think   the 

decision  of  Mr.  Justice  Macpherson  ought 

to  be  confirmed.     Assuming  that  this  was  a 

voluntary   gift,  and  not  deciding  the  other 

questions  which  have  been  raised,  it  appears 

to  us  that,  notwithstanding  the  recital  of  the 

deed  of  the  2  7ih  of  July  1861,  the  intention 

of  this  deed  was  to  give  to  the  mortgagee  a 

complete  ch^ge  upon  the  property,  so  far  as 

the   husband  .  and    wife  could   do  so.     We 

think  we  ought  not  by  subtle  distinctions  to 

deprive  the  mortgagee  of  the  interest  which, 

it  was  intended,  he  should  have  as  a  security 

for  the  money  which  he  had  advanced. 

The  appeal  must  be  dismissed.  The 
respondent's  costs  of  the  appeal,  on  scale 
No.  2,  will  be  added  to  the  mortgage. 


The  13th  May  1874. 

Present  : 

The  Hon'ble  Romesh  Chunder  Mitler,  Judge. 

Act  VIII.  (B.C.)  of  1869,  ss.   59  &  64— Sale 
for  Arrears  of  Rent 

Case  No.  3362  of  1873. 

Special  Appeal  from  a  decision  J>assed  by 
I  he  Subordinate  Judge  of  Midnapore, 
dated  the  2Sth  July  jSyjy  affirming  a 
decision  of  the  Moonsiff  of  Gurbetta, 
dated  the  20th  August  18^2. 

Luchmun   Ramonooj   Doss  Mohunt  (one  of 
the  Defendants),  Appellant, 

versus 

Ram  Hurcc  Roy  (Plaintiff),  Respondent. 

Baboo  Kumla  Kant  Sen  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

The  Full  Bench  decision  (21  W.  R.,  p.  94),  by  which 
the  right  of  a  purchaser  in  execution  of  a  rent-decree 
prevails  over  that  of  an  earlier  purchaser,  has  no  appli- 
cation to  the  case  of  a  sale  under  Act  VIIl.  (B.C.)  of 
i»6g,  s.  64,  which  provides  for  the  sale,  not  of  the 
tenure,  but  of  the  right,  title,  and  interest  of  the  judg- 
ment-debtors. 
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I  THINK  in  this  case  the  special  appeal 
must  be  dismissed  with  costs. 

The  ground  laken  is  this,  that,  although 
the  defendant's  purchase  is  subsequent  to 
that  of  the  plaintiff,  yet,  the  defendant  hav- 
ing purchased  in  execution  of  a  rent-decree, 
his  right  ought  to  prevail  over  that  of  the 
plaintiff  according  to  the  Full  Bench  deci- 
sion reported  in  the  21st  volume  of  the 
Weekly  Reporter,  p.  95. 

Looking  at  the  rent-decree  and  the  plaint 
upon  which  that  decree  was  passed,  it  is 
quite  evident  that  the  Full  Bench  decision 
referred  to  has  no  application  to  this  case. 
The  tenure  was  sold  under  the  provisions  of 
section  64  of  Act  VIII.  of  1869,  and  not 
under  section  59  of  that  Act.  It  is,  there- 
fore, quite  clear  that  vhat  the  defendant 
purchased  was  not  the  tenure,  but  the  right, 
title,  and  interest  of  the  judgment-debtors. 
This  being  the  case,  this  special  appeal  fails. 
It  is  accordingly  dismissed  with  costs. 

The  fourth  ground  taken  in  the  petition 
of  the  special  appeal  has  been  abandoned. 


The  13th  May  1874, 

Present : 

The  Ilon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges, 

Act  VIII.  of  1859,  s.  246. 

Case  No.  2261  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Hooghly,  dated 
the  26th  July  iSy<^,  affirming  a  decision 
of  the  Moonsiff  of  Amtah,  dated  the 
joth  December  18^2, 

Kasheenalh  Shaha  (Plaintiff),  Appellant, 

versus 

Jogendro  Nath  Baboo  and  others 
(Defendants),  Respondents,         * 

Baboo  Mohinee  Mohun  Roy  and    Mr,  M, 
L.  Sandel  for  Appellant. 

Baboo  Huree  Mohun  Chuckerbutty  for 
Respondents. 

Computation  of  the  year  mentioned  in  Act  VIII.  of 
1859,  s.  246. 

Ainslie,  J. — The  day  on  which  the  order 
under  section  246  of  the  Civil  Procedure 
Code  was  passed  must  be  excluded  in  com- 
puting the  period  of  year  allowed  by  that 
Section,  and  the  case  must  go  back  to  the 
first  Court  to  be  tried  on  the  merits. 

Costs  will  follow  the  result. 


The  14th  May  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,  and  the  Hon'ble  C.  Pomifex, 
Judge, 

Act  VIII.  of  1871,  s.  54— Registration  by  Ag^ent 
— Signature  to  Agreement  by  Agent 

I  Case  stated  for  the  opinion  of  the  High 
I  Court  in  its  Ordinary  Original  Civil 
I  Jurisdiction,  under  section  7  of  Act 
I  XX  VL  of  1S64,  by  Mr,  G,  S,  Fagan 
and  Baboo  Koonjolall  Banerjee,  Judges 
of  the  Calcutta  Court  of  Small  Causes, 

Bissendoyal  and  Hurdoyal,  Plaintiff's, 

versus 

Ferdinand  Schlaepfer,  who  hath  survived 
Albert  Weylandt,  Defendant, 

Mr,  Evans  for  Plaintiffs. 

t 

Mr,'  Stokoe  for  Defendant. 

Where  a  document  is  executed  by  one  of  two  parties 
on  behalf  of  himself  and  the  other,  it  is  sufficient,  for 
the  purposes  of  Act  VIM.  of  1S71,  s.  34,  that  the  person 
executing  it  appear  before  the  registering  officer.  The 
other  party  is  not  required  to  appear. 

An  agreement  to  let  premises  may  be  made  by  an« 
agent ;  there  is  no  law  that  it  shall  be  signed  by  the 
principal. 

Case, — This  was  a  new  trial  in  which  the 
plaintiff  sued  the  defendant  for  the  sum 
of  Rs.  700,  being  the  rent  of  certain  premises 
and  screws  at  Delhi,  for  the  two  months  of 
September  and  October  1873,  under  the 
terms  of  an  instrument  forwarded  herewith, 
and  marked  A.  The  document  ran  as  fol- 
lows ; — 

Memorandum  of  agreement  between  Bissendoyal 
and  Hurdoyal  of  Delhi,  and  there  carrying  on  business 
as  merchants  under  the  style  of  Bissendoyal  Hurdoyal, 
of  the  one  part,  and  Ferdinand  Schlaepfer  and  Albert 
Weylandt  of  Calcutta,  and  there  carrying  on  business  as 
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merchants  under  the  style  of  Schlaepfcr,  Putz  &  Co.,  of 
the  other  part,  as  follows  :  That  the  said  Bissendoyal  and 
Hurdoyal  ajyree  to  let,  and  the  said  Ferdinand  Schlaeofer 
and  Albert  VVeylandt  agree  to  take,  ail  those  tenements, 
bdldings,  and  screw-houses  containinjj  three  pairs  of 
screws,  together  with  the  land  on  that  whereof  the  screws 
are  erected  and  built,  and  containing  by  estimation 
3,000  square  yards,  and  bounded  as  follows,  on  the  north 
by  the  Hamilton  Serai,  on  the  south  by  the  premises 
belonging  to  I^la  Chunna  Mul,  and  known  as  Top- 
khanna  ka  kutra,  on  the  east  by  the  premises  known 
as  the  Delhi  Bank,  and  on  the  west  by  the  Government 
Road  known  as  the  Kouriapool  Road  in  Delhi  aforesaid, 
for  the  space  of  two  years  certain,  to  be  computed  from 
the  date  of  these  presents,  at  the  rent  of  Rs.  350  per 
month,  to  be  paid  monthly  on  the  ist  of  every  succeed- 
ing month  for  the  month  immediately  preceding;  and 
the  said  Ferdinand  Schlaepfer  and  Albert  VVeylandt 
agree,  at  the  expiration  of  the  said  term  of  two 
years,  to  deliver  up  the  said  premises  and  screws  in  as 
good  condition  as  the  same  now  are,  reasonable  wear 
aod  tear  thereof  excepted;  and  the  said  Bissendoyal 
and  Hurdoyal  agree  to  pay  during  the  said  term  of 
two  years  all  ground  rent,  superior  landlord's  rents, 
rates,  and  taxes,  &c.,  of  any  nature  and  kind  soever. 
The  agreement  between  the  said  parties  hereto  being 
that  the  said  Ferdinand  Schlaepfer  and  Albert  VVeylandt 
shall  pay  no  more  for  the  said  premises  during  the  said 
term  of  two  years  than  the  monthly  rent  of  Rs.  350, 
and  that  the  said  Bissendoyal  Hurdoyal  shall  pay  all 
other  rents,  rates,  and  taxes  during  the  said  term,  and 
(he  said  Bissendoyal  Hurdoyal  agree  that  the  said 
Ferdinand  Schlaepfer  and  Albert  VVeylandt  shall  have 
qoiet  possession  of  the  said  premises,  and  that  they, 
the  said  Bissendoyal  Hurdoyal,  will  execute,  when 
m'ed  upon  to  do  so,  a  regular  and  formal  lease  of 
the  said  premises  containing  all  usual  and  reasonable 
cUosesj  the  said  Ferdinand  Schlaepfer  and  Albert 
Weylandt  keeping  the  said  screws  and  screw-house  in 
repairs  daring  the  said  term.  In  witness  whereof,  the 
»id  parties  hereto  have  hereunto  set  their  hards  the 
Nineteenth  day  of  October  in  the  Christian  year  One 
uoBsaod  eight  hundred  and  scventy-two. 

(On  the  back.) 

Presented  for  registration  between  2  and  3  p.m.  on 
ttcsist  day  of  October  1872  at  the  Sub-Registrar's 
Office,  Delhi,  by  Bissendoyal  and  Hurdoyal  and  Mr.  J  .1 . 
Crawley,  Agent  of  Schlaepfer,  Putz  &  Co.,  executants. 

Execution  admitted  by  the  above-mentioned  persons, 
jbo are  identified  by  Hurgopal  and  Bukhtawur  Sin^^h, 
Eoglish  writers  in  the  Office  of  Mr.  J.  J.  Crawley.  ** 


Bijkkt.vwurSi.n'gh. 

HURCOPAL. 


J.  G.  DELMERICK, 

Sub' Registrar. 


The  defendant  denied  the  contract  as 
alleged,  but  also  pleaded  that  there  had  been  a 
contemporaneous  verbal  agreement  by  which 
ilhad  been  sealed,  as  a  condition  precedent, 
that  the  premises  should  be  repaired. 

The  new  trial  was  heard  before  us  (the 
First  and  Second  Judges),  and  we  found  that 
^€re  had  been  no  such  previous  verbal 
arrangement  as  pleaded  by  the  defendant. 
Vve  also  found  that,  under  the  insirument, 
^e  plaintiff  was  entitled  to  recover  the  sum 
claimed. 

.  When,  however,  the  plaintiff  tendered  the 
mslrument  A,  Mr.  Stokoe,  Counsel  for  the 
nefcndant,  objected  to  its  being  admitted  in 


evidence,  and  asked  that,  if  we  admitted  it, 
we  would  refer  the  question  of  its  admissibi- 
lity  for  the  opinion  of  the  High  Court. 

We  did  admit  i!,  and  did  so  under  the 
terms  of  sections  60  and  85  of  the  Regis- 
tration Act,  and  because  the  parties  them- 
selves had  adopted  and  acted  upon  it 
executed  and  registered  as  it  had  been,  and 
based  our  judgment,  a  contingent  one,  upon 
It,  and  we  have  now  the  honor  to  request 
the  opmion  of  the  Honorable  the  Jud<Tes  on 
the  question,  whether,  under  the  cfrcum- 
stances  stated  by  Mr.  Stokoe,  whose  state- 
ment  of  the  facts  we  accept  as  correct,  the 
instrument  A  is  admissible  under  the  Retris. 
tration  Act.  ° 

The  question  is  a  nice  one.  and  we  think  it 
desirable  to  submit  Mr.  Stokoc's  objection  to 
the  Honorable  the  Judges  in  the  words  in 
which  he  has  himself  drawn  it  up.  The  two 
points  Mr.  Stokoe  takes,  however,  amount 
practically,  we  ihink,  to  the  one  which  we 
have  referred. 

The  following  are  Mr.  Stokoe's  objections 
as  stated  by  himself  :-— 

/J/.-- On  the  instrument  of  r9th  October 
1872  being  tendered  in  evidence  on  the  part 
of  the  plaintiffs,  Mr.  Stokoe  objects  to  its 
being  received  on  the  ground  that  it  is  a 
document  required  by  section  17  of  the 
Registration  Act  VIH.  of  1871  to  be  re^ris- 
tered,  and  which  has  not  been  registered*"  in 
accordance  with  the  provisions  of  the  Aa 
and  that  it  therefore  cannot  be  received  in 
evidence  in  the  suit. 

In  suppoft  of  his  objection,  Mr.  Stokoe 
submits  that  the  provisions  of  section  54  of 
the  Ad  as  regards  the  execution  and  regis- 
tration  of  the  document  by  or  on  behalf  of 
the  plaintiff  Bissendoyal  have  not  been  com- 
plied with,  and  that  the  provisions  of  section 
5a  have  also  not  been  complied  with  It 
appeared  that  the  document  was  not  sii^ned 
by  Bissendoyal  ;  that  it  was  signed  at  Delhi 
by  the  plaintiff  in  the  following  way  :— 

Bissendoyal  Hurdoyal 

by  the  pen  of  Hurdoyal, 
and  on  or  about  the  day  it  bears  date  :  that 
Hurdoyal  attended  before  the  Registrar  on 
the  occasion  of  the  document  being  regis- 
tered ;  that  Bissendoyal  did  not  attend,  but 
that  he  was  at  Benares  at  the  time  it  was 
signed  and  registered. 

It  was  not  shown  that  any  power-of- 
attorney  from  Bissendoyal,  attested  as 
required  by  the  33rd  section,  was  produced 
to  the   Registrar,   or    that  any    such    ever 
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existed.  But  Hurdoyal  slated  that  he  held 
the  am-mookiearnama  of  Bissendoyal,  but 
he  did  not  produce  it,  nor  was  there  any 
evidence  of  its  terms  or  of  its  date  ;  and. 
other  than  that  statement  and  Ilurdoyal's 
further  statement  that  he  and  Bissendoyal 
were  partners,  there  was  no  evidence  of  any 
authority  on  the  part  of  Hurdoyal  to  exe- 
cute the  document  for  Bissendoval. 

It  appeared  that  Bissendoyal  is  the  father 
of  Hurdoyal.  There  was  no  evidence  of  the 
extent  or  nature  of  the  estate  and  interest  of 
Bissendoyal  and  Hurdoyal  respectively  in 
the  premises. 

2nd. — Mr.  Stokoe  submitted  that  by  reason 
of  (i)  the  non-execution  of  the  document 
by  Bissendoyal,  and  (2)  of  the  non-com- 
pliance with  the  provisions  of  section  34  of 
•the  Registration  Act  as  regards  the  execu- 
tion and  registration  of  the  document  by  or  on 
behalf  of  Bissendoyal,  there  was  such  a 
failure  of  the  consideration  on  which  the 
defendant's  promise  to  pay  the  rent  was 
founded — such  an  absence  of  mutuality  in 
the  contract  contained  in  the  document — as 
rendered  the  promise  to  pay  the  rent 
contained  in  the  document  not  binding  upon 
the  defendant. 

The  sum  of  Rs.  230  has  been  paid  into 
Court  as  securitv  for  costs  of  reference  under 
section  8  of  Aft'XXVl.  of  1864. 

The  judgment  of  the  High  Court  was  as 
follows  : — 

Couch,  C.J, — The  document  referred  to 
in  the  case  as  the  document  marked  A 
purports  to  be  a  memorandum  of  agreement 
between  Bissendoyal  and  Hurdoyal  of  Dellii, 
and  there  carrying  on  business  as  merchants 
under  the  style  of  Bissendoyal  Hurdoyal,  of 
the  one  part,  and  the  defendant  Schlaepfer 
and  Albert  Wey land  t,  described  as  of  Calcutta, 
and  carrying  on  business  as  merchants  under 
the  style  of  Schlaepfer,  Puiz  &  Co.,  of  the  other 
part.  It  says  that  Bissendoyal  and  Hurdoyal 
agree  to  let,  and  the  other  parties  agree  to 
take,  the  premises  N\hich  are  described,  and 
that  •*  the  said  Bissendoyal  and  Hurdoyal  agree 
**  to  pay  during  the  term  of  two  years  all 
"  ground  rent,  superior  landlord's  rents,  rates 
**  and  taxes,  &c.,  of  any  nature  and  kind 
"  soever."  In  the  latter  part  of  it  the' plaintiffs 
are  described  as  the  said  Bissendoyal  and 
Hurdoyal,  the  word  "  and  "  being  omitted  in 
one  or  two  places.  It  is  signed  "  Bissendoyal 
Hurdoyal  by  the  pen  of  Hurdoyal  ;"  and  for 
the  other  parties  by  Mr.  Crawley,  who 
describes  himself  as  agent. 

We  think,  looking  at  the  first  part  of  the 
document,  where  it  is  said  to  be  an  agreement 


between  Bissendoyal  and  Hurdoyal  and  the 
other  parties,  that  we  must  consider  the 
signature  at  the  foot  of  it,  although  the  word 
"and"'  is  omitted,  to  be  a  signature  by 
Hurdoyal  on  behalf  of  himself  and  Bissendoyal, 
and  that  it  was  an  ai^reement  made  by 
Hurdoyal  as  the  agent  of  the  two. 

As  to  the  registration,  the  34th  section  of 
Act  VIII.  of  1871  says  that  **  no  document 
**  shall  be  registered  under  this  Act,  unless 
"the  persons  executing  such  document,  or 
*'  their  representatives,  assigns,  or  agents, 
**  authorized  as  aforesaid,  appear  before  ihe 
"registering  ofHcer."  Here  Hurdoyal,  the 
person  executing  the  document;  did  appear 
before  the  registering  officer.  There  is  no 
provision  which  requires  that  Bissendoyal 
should  appear  before  him.  Bissendoyal  had 
not  executed  the  document,  and  it  took  effect 
as  regarvjs  Bissendoyal  by  reason  of  the 
execution  by  Hurdoyai  as  his  agent.  If  he 
had  no  authority  to  do  so,  and  his  act  as 
agent  was  not  afterwards  adopted  by  Bissen- 
doyal, the  latter  would  njt  be  bound.  All 
that  was  necessary  for  registering  a  document 
of  this  description  was  done,  and  we  think 
it  was  receivable  as  evidence. 

If  we  looked  only  at  the  form  of  the 
question  which  is  submitted  to  us,  we  might 
stop  here  and  need  not  say  anything  upon 
the  other  questions  which  have  been  raised. 
We  should  say  in  answer  to  the  formal 
question  put  to  us  that  the  document  was 
receivable  as  evidence. 

Then  being  so  receivable,  is  it  a  document 
by  which  the  plaintiffs  are  entitled  to  recover 
the  rent  which  they  have  claimed  in  this 
suit  .^  It  is  an  agreement  to  let  the  pre- 
mises, made  by  Hurdoyal  professing  to  act 
as  the  agent  both  of  Bissendoyal  and  himself. 
An  agreement  of  this  description  may  be 
made  by  an  agent.  There  is  no  law  that  it 
shall  be  signed  by  the  party  himself.  It 
Hurdoyal  had  authority  to  let,  it  is  a  good 
demise  for  the  two  vears.  It  is  not  stated 
that  before  he  executed  the  document  he  had 
Bissendoyal's  authority  to  do  s^.  But  there  is 
not  much  doubt  what  the  result  would  be  if 
that  matter  were  to  be  inquired  into.  It  is 
found  in  the  case  that  Bissendoyal  has  adopted 
and  acted  upon  this  agreement  which  was 
made  on  his  behalf.  He  is  therefore  bound 
by  it,  and  the  defendant  has  got  that  which 
was  the  consideration  for  the  rent,  viz.,  a 
binding  agreement  to  let  the  premises.  The 
judgment  which  has  been  given  for  the 
plaintiffs  will  therefore  stand,  with  the  costs 
of  suit  and  the  usual  costs  of  reserving  the 
case  and  of  arguing  it  in  this  Court. 
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The  X4ih  May  1^74. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  ('hief 
yusttccy  and  the  Hon'ble  C.  Ponlifex, 
Judge, 

Suit  by  Co-heir— Joinder — Contract— Legacy — 
Intestacy— Act  IX.  of  1850,  s.  32. 

Case  tialed  for  the  opinio7i  of  the  High  Court 
in  its  Ordinary '  Original  Civil  Jurisdic- 
tion,  under  section  26  of  Act  VII.  of  186^, 
by  Mr,  G.  S.  Fagan^  First  Judge  of  the 
Caicutta  Court  of  Small  Causes, 

Harran  Chunder  Mookerjee,  Plaintiff, 

versus 

Xundogopal  Muttyloll  and  Brojogopal  Mutty- 
loll,  heirs  and  legal  represeniatives  of  Nil- 
money  Multyloll,  deceased,  Defendants. 

Mr.  Evans  for  the  Plaintiff. 

Mr.  Bonnerjee  for  the  Defendants. 

K  left  two  widows,  M  and  C,  and  a  will  by  which 

it  was    provided  that  each    should  receive  Rs.  5,000 

ior   expenses,   and   that   any  unexpended  balance  at 

the  death  of  each  should  gro  to- his  heirs.     M  died  in 

November  1662,  when  the  heirs  of  K  were  plaintiff  and 

his  two  cousins.     Before  her  death,  M  had  instituted  a 

suit  ag^ainst  the  executors,  and   obtained  Ks.    10,000, 

the  major  portion  of  which    she  placed  with  a  firm, 

of  which  N  was  one  of  the  partners,    to  be  invested 

for  her  in    N's  own  name  on  interest  payable  to  her. 

Ob  the  dissolution  of  the  firm,  the  money  was  made  over 

to  N  alone,  and,  on  his  death,  it  came  to  the  hands  of  his 

sons,  who  are  sued  as  heirs  and*representatives  of  N  by 

plaintiff  for  his  share,  with  interest,  of  the  balance  oi 

money  deposited  by  M  : 

Held  that  defendants  have  a  right  to  have  joined  in 
Ibe  suit  ag'ainst  them  all  the  persons  who  claim  any 
debt  which  may  be  due,  after  M's  death,  to  the  heiis 
of  deceased  husband  : 

Held  that  they  must  sue  upon  a  liability  ari^inir  from 
the  contract  between  M  and  the  defendant,  not  im  any 
liability  to  pay  over  the  share  of  the  property  of  the  de- 
ceased, or  to  pay  any  thin  jr  as  a  legacy. 

Act  IX.  of  1S50,  s.  32,  applies,  in  the  case  of  intestacy. 
to  a  suit  against  the  administrator,  and,  in  the  case  of  a 
legacy,  to  a  suit  againbt  the  executor  or  other  persons 
liable  to  pay  the  legacy. 

Case. — Pl.\intiff  in  this  case  sues  ihe 
defendants  as  heirs  and  legal  representntives 
of  Nilmoney  Muityloll,  deceased,  lor  a  third 
share  ot  the  balance  of  money  deposited  by 
Sreemutty  Mongola  D.ibee,  deceised,  with 
Nilmoney  Muttyloll.  deceased,  and  interest  on 
the  plainiiti's  bhare  of  ihc  deposit. 

The  pleas  principally  relied  on  by  the  dc- 
fendaDts  were : — 

•  tst. — Thai  the  plaintiff  was  not  eiitiileil  to 
sue  onlv  tor  his  own  share,  in  the  wav  in 
wtiich  He  has  sued  m  this  action. 


27id. — That  the  plaintiff's  cause  of  action 
is  barred  by  limitation,  it  having  accrued  on 
the  day  when  the  money  was  paid,  or  at  any 
raie  on  the  day  on  which  the  final  demand 
was  made  by  Mongola  Dabee  for  payment  of 
principal. 

I  found  the  following  facts,  viz.  :  Kisto 
Mohun  Mookerjee,  the  plaintiff's  uncle,  left 
two  widows,  Sreemutiy  Mongola  Dabee  and 
Sreemutty  Chandermoney  Dabee  ;  and  a 
will,  by  which  it  was,  amongst  other  things, 
provided  that  each  of  his  widows  should 
receive  Rs.  5,000  for  her  expenses,  and  that 
any  unexpended  balance  of  such  sum  should, 
at  the  death  of  each  widow,  go  to  his  heirs. 
Mongola  Dibee  died  on  or  about  the  8lh 
November  1 862,  and  the  heirs  of  Kisto  Mohun 
at  that  time  were  the  plaintiff,  the  only  son 
of  her  elder  brother,  and  the  plaintiff's  two 
cousins,  Jodoonath  Mookerjee  and  Ramanath 
Mookerjee,  the  two  sons  of  Kisto  Mohun's 
youngest  broiher.  Before  her  death,  Mon- 
gola Dabee  had  instituted  a  suit  against 
the  executors  of  her  husband's  will,  which 
was  cventu<illy  settled  for  Rs.  10,000,  and 
the  major  portion  of  this  sum  she  placed 
with  a  firm,  of  which  Nilmoney  Muttyloll 
was  one  of  the  partners.  It  was  to  be 
invested  for  her  in  Nilmoney's  own  name,  and 
he  was  to  pay  her  such  interest  as  the  invest- 
ment yielded  him.  On  the  dissolution  of 
this  firm,  the  money  deposited  by  Mongola 
was  made  over  to  Nilmoney  alone  ;  and  on 
Nilmoney's  death,  the  estate  of  Nilmoney, 
and  with  it  the  money  deposited  by  Mongola, 
came  to  the  hands  of  the  two  sons  of  Nil- 
money,  who  are  the  defendants  in  the  present 
suit.  The  payment  of  the  balance  of  this 
deposit-money  was  never  demanded  by 
Mongola  Dabee  ;  but  her  last  demand  for 
payment  of  a  ponion  of  it  was  made  so  far 
back  as  ihirieen  years  ago,  that  is  to  say,  some 
time  in  the  Bengali  year  1267.  On  the 
i2ih  November  1862,  however,  Nilmoney 
Muiiyloll  presented  to  one  Nobocoomar 
I^ounerjee.  an  agent  of  the  plaintiff,  and  his 
cousins,  for  signature,  the  following  receipt : 
*'  Received  from  Baboo  Nilmoney  Muttyloll 
*•  the  sum  of  Rs.  500  out  of  Rs.  2,000 
remai.ied  in  his  hands,  belonging  to  the 
estate  of  ihe  late  Sreemutty  Mongola  Dabee, 
for  ihe  purpose  of  performing  her  ceremo- 
nies, &c.,  dated  this  I2ih  day  of  November 
1862.'" 

Nob'jcoomar  Bonnerjee  duly  signed  this 
receipt,  and  rcuirne;!  ii  10  Nihnoney  Mutty- 
1  ill,  v\ti.)  acci-uud  and  kept  it. 

I  think  the  above  are  all  the  matters  of 
fact  on  which  it  is  necessary  lor  me  to  record 


Ii 


it 


it 


ti 


it 


72 


Civil 


THK   WEEKLY   REPORTER. 


IRulings.         [Vol.  XXII. 


a  finding  in  order  to  come  to  a  decision  on 
the  pleas ;  and  on  these  facts  I  am  of  opinion, 
with  reference  to  the  first  plea,  that  the 
plaintiff  is  entitled  to  sue  alone  for  his  own 
share  in  this  Court.  His  claim  is  for 
a  distributive  share  under  his  aunt's  in- 
testacy or  under  his  uncle's  will.  In 
either  case  it  is  admissible  under  the  32nd 
section  of  Act  IX.  of  1S50.  Had  it  been 
simply  a  suit  for  a  one-third  share  of  a  depo- 
sit made  by  himself  and  his  two  cousins,  ihe 
argument  of  Mr.  Bonnerjee  against  the 
jurisdiction  of  this  Courc  to  hean  it  would 
have  been  good,  and  the  cases  cited  by  him 
in  point.  But  the  deposit  was  made  by  the 
intestate  aunt,  and  the  claim  to  the  unexpended 
balance  of  it  might,  if  the  sum  deposited 
had  been  her  stridhun^  have  arisen  out  of 
her  intestacy ;  but  did,  in  fact,  in  my  opinion 
arise  out  of  the  provisions  of  the  uncle's 
will,  by  which  the.  money  deposited  was 
given  to  the  aunt  for  her  food  and  religious 
rites  only,  and  the  unexpended  residue  of  it 
was  reserved  for  the  testator's  heirs. 

As  to  the  second  plea.  1  am  also  of  opinion 
that  it  will  not  hold.  The  suit  would,  with 
reference  to  this  plea,  fall  for  decision  under 
Act  IX.  of  1 87 1  (the  last  Limitation  Act, 
Schedule  II.,  clause  1 47),  and,  no  doubt,  if  the 
date  of  deposit  were,  as  contended  by  the 
learned  Counsel,  the  time  from  which  the  cause 
of  action  accrued,  the  suit  w^ould  be  barred  ; 
for  the  period  of  limitation  is  thirty  years,  and 
thedepositwasmadein  1839,  more  than  thirty- 
three  years  ago.  But  1  think  the  receipt  which 
1  have  quoted  is  such  an  acknowledgment 
of  the  title  of  the  depositor  as  comes  within 
the  meaning  of  the  third  column  of  the  147th 
clause  ;  and  as  that  receipt  was  presented 
by  the  defendant's  father  for  signature,  and 
retained  by  him  in  November  1862,  only 
eleven  years  before  the  institution  of  this  suit, 
it  takes  it  out  of  the  statute. 

It  further  appears  to  me  that  there  is  an 
entire  misapprehension  on  the  part  of  the 
defendant's  Counsel  as  to  the  cause  of  action 
in  this  suit,  which  has  arisen  perhaps  from  the 
ambiguous  or,  at  least,  indistinct  wording  by 
the  plaintiff's  Counsel  of  his  client's  claim. 
I  think  the  word  *'  deposit "  should  have  no 
place  in  the  discussion  on  either  side.  What 
is  really  in  dispute  is  a  certain  sum  left  to  the 
plaintiff  under  his  uncle's  will,^and  which 
did  not  become  payable  to  him  till  his  aunt's 
death  on  the  8th  November  1862.  This  snm 
had  no  doubt  been  deposited  with  the  defend- 
ant's father,  and  was,  at  the  lime  of  the  insti- 
tution of  the  suit,  in  the  possession  of  the 
defendants   themselves   as   a  deposit.     But 


theplainiiff^s  right  to  it  in  no  way  arises  from, 
or  passes  through,  the  depositress,  but  takes 
its    first  inception  from  her  death ;  and    is 
based,  not  on  the  fact  of  deposit,  but  on  the 
simpler  fact  of  possession.      The  defendants 
are  not  called  upon  to  surrender  the  money 
claimed,  because  it  was  once  deposited  with 
them,  which  would  have  been  the  case  if  the 
plaintiff   claimed    as   heir  to  his  aunt  ;  bat 
because  it  has  becohie  the  property  of  plaint- 
iff   under   his    uncle's  will   from    a    certain 
date,  and  has  been  found  in  the  defendant's 
possession.     In  this  view  of  the  matter,  the 
claim  would,  I  think,  fall  under  Schedule  II., 
clause  122  of  Act  IX.  of  1871  ;  and   as  the 
suit   was   instituted    on   the     17th    day    of 
November  1873,  the  period  of  limitation,  viz  , 
twelve  years  from  the  time  when  it  became 
payable,  which  was  the  8ih  November  1862, 
had  not  expired,  and  the  suit  is  not  barred. 

As  no  dispute  was  raised  as  to  the  correct- 
ness of  the  amount  and  primafacie  evidence 
of  it  was  given,  and  as  the  other  points 
raised  were  disposed  of  during  the  progress 
of  the  suit,  and  the  two  pleas  stated  were  the 
only  points  reserved  for  consideration,  and 
my  opinion  was  in  favour  of  the  plaintiff  on 
both  of  them,  judgment  was  given  for 
plaintiff,  contingent,  however,  as  had  been 
requested  by  boih  parties,  upon  the  opinion 
of  the  High  Court  as  to  the  validity  of  those 
two  pleas. 

The  sum  of  Rs.  217  has  been  paid  into 
Court  as  security  for  costs  of  reference  under 
section  8  of  Act  XXVI.  of  1864. 

Ihe  Chief  Justice  delivered  the  judgment 
of  the  High  Court  as  follows  : — 

We  think  this  is  not  a  case  where  the 
demand  is  for  part  of  a  distributive  share 
under  an  intestacy  or  a  legacy  under  a  will. 
What  is  intended  by  these  words  in  section 
32  of  Act  IX.  of  1850  is  where  the  person 
entitled  to  a  share  of  property,  in  the  case 
of  intestacy,  is  bringing  a  suit  against  the 
person  who  has  the  administration  of  the 
property  ;  or  in  case  of  a  legacy,  where  the 
suit  is  brought  for  the  legacy  against  the 
person  who  has  the  administration  of  the 
property,  whether  as  executor,  or,  m  this 
country,  in  some  other  capacity,  and  is  liable 
to  pay  the  legacy.  Here  the  liability  of  the 
defendant  is  not  a  liability  of  this  description. 
It  arises  from  a  contract  which  was  made 
between  him  and  Mongola  Dabee  when  the 
money  was  deposited.  There  was  no  e.xpres« 
contract,  but  ihete  would  be  an  implied 
contract;  to  repay  the  money.  The  defend- 
ant  appears  to   have    been   in   a    capacity 
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similar  to  that  of  a  banker  to  whom  money 
deposited  is  considered  as  lent.  It  may  be 
that,  on  the  death  of  Mongola  Dabee,  the 
persons  who  became  entitled  to  the  money 
can  have  the  benefit  of  the  contract  between 
her  and  the  defendant,  and  sue  the  defendant  to 
recover  the  money.  Bat  they  will  sue  upon  a 
liability  arising  from  the  loan,  and  not  on  any 
liability  to  pay  over  the  share  of  the  property 
of  the  deceased  person,  or  to  pay  anything 
as  a  legacy.  It  appears  to  us  that  this  is  a 
case  in  which  the  defendant  had  a  right  to 
have  joined  in  the  suit  against  him  all  the 
persons  who  claim  to  be  entitled  to  receive 
the  debt,  which  debt  may,  after  the  death 
of  Mongola  Dabee,  be  said  to  be  due  to  the 
heirs  of  her  deceased  husband.  On  that 
ground  we  think  that  the  judgment  should  be 
ior  the  defendant.  It  is  not  necessary  for  us 
to  answer  the  other  question  which  has  been 
sabmitted  to  us.  The  judgment  will  be  for 
the  defendant,  with  costs  of  the  suit  in  the 
Small' Cause  Court  and  the  ordinary  costs 
allowed  of  reserving  the  question  and  other- 
wise arising  thereout  or  connected  there- 
with. 


The  14th  May  1874. 

Present  : 

The  Hon'ble    W.  Ainslie    and 
W.  F.  McDonell,  Judges, 

Eflcroachment — ^AcquieBcence^Right  of  Action 
—Special  Appeal— Pleas. 

Case  No.  2374  of  1873. 

Spicial  Appeal  from  a  decision  passed  by  the 
Oficiaiing  Additional  Judge  of  the  24- Per- 
gunnahs,  dated  the  28th  June  i8jj, 
affirming  a  decision  of  the  Moonsiff  of 
Alipore,  dated  the  24th  July  i8'j2, 

Judoonath  Mullick  (Plaintiff),  Appellant, 

versus 

Kalee  Kristo  Tagore  (Defendant), 
/Respondent, 

Mr,  W.Jackson  and  Bahoos  Nil  Madhuh 
Bou  and  Jadub  Chunder  i^eal  for  Appel- 
lant. 

Mr.  C.  Jaehsan  znd  Baboos  Kalee  Mohun 
Doss  and  Amarendro  Nath  Chatterjee  for 
Respondent. 

A  suit  for  the  removal  of  an  encroachment  is  main- 
toaable  without  actual  damagfe  having  occurred,  or  the 
"nrnediatc  prosp^t  of  damage,  if  it  can  be  shown  that 
■JJ»e  daaoage  may  arise  from  the  encroachment  hcre- 
"fter,  when,  from  pl^atiU's  neglect  to  interfere  for  a 
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series  of  years,  the  opposite  party  would  posiibly  havo 
acquired  a  right  which  would  bar  plaintiff  s  remedy. 

A  plea  may  be  taken  in  special  appeal,  though  not 
set  out  in  the  plaint,  if  the  plaint  did  set  out  all  the 
facts  necessary  to  support  the  plea>  and  there  was  no 
omission  calculated  to  mislead  the  Court. 

Ainslie,  J, — It  appears  that  the  plaintiff 
and  the  defendant  were  proprietors  of  land  on 
opposite  banks  of  a  khal,  and  that  the  defend* 
ant  has  recently  built  a  retaining  wall  which, 
according  to  the  plaintiff,  is  an  encroachment 
upon  the  bed  of  the  khal.  He  accordingly 
has  brought  this  suit  to  have  that  encroach- 
ment removed,  and  in  fact  to  restrain  the 
defendant  from  in  any  way  going  beyond  the 
limits  of  his  orifi;inal  occupation.  It  is  found 
by  the  Lower  Appellate  Court  that,  "  on  the 
"  whole  evidence,  there  can  be  no  doubt  that 
''  the  defendant  has  encroached  upon  thekhaU 
"  though  it  is  not  proved  to  be  to  the  extent 
"of  170  feet  by  10  inches;"  and  the  Lower 
Appellate  Court  adds:  "  And  I  must  hold  him 
to  be  in  that  respect  a  wrong-doer."  The  ques- 
tion which  the  Court  then  went  on  to  discuss 
was  whether  such  an  encroachment  by  the 
defendant  without  proof  of  actual  injury  to  the 
plaintiff's  property  would  justify  a  decree  for 
demolition  of  the  wall,  which  the  Lower 
Appellate  Court  finds  was  as  necessary  for 
the  protection  of  the  defendant's  properly  as 
the  plaintiff's  wall  was  for  his.  The  Lower 
Appellate  Court  says:  "I  should  not  be 
"  prepared  to  decree  the  removal  of  the 
"  defendant's  wall,  unless  it  was  proved  beyond 
''  a  doubt,  if  not  that  actual  damage  has 
"  been  caused  by  it,  still  that  damage  must 
"  inevitably  occur  from  it.  But  on  the  evi- 
"  dence  before  me,  I  cannot  say  that  I  feel  at 
''  all  certain  that  damage  will  be  done  to  the 
**  plaintiff's  property.  Skilled  witnesses  were 
"  examined  on  both  sides,  and  amongst  them 
"  were  gentlemen  whose  opinions  are  entitled 
**  to  great  weight ;  but  while  some  foretell 
"  serious  injury  to  the  plaintiff's  property  as 
•*  likely  to  be  caused  by  the  defendant's  wall, 
"  others  think  that  there  is  no  danger  what- 
"  ever."  Further  on  the  Judge  says :  *'  The 
"  conclusion  at  which  I  arrive  is  that  the 
"  defendant  has  in  fact  committed  an  en- 
"  croachment,  though  not  upon  the  plaintiff's 
"  property ;  but  that  it  is  not  established 
"  that  damage  to  the  plaintiff's  property  must 
"  necessarily  result  from  the  encroachment. 
"  The  plaintiff,  therefore,  is  not  entitled  to 
**  have  the  wall  removed." 

The  ground  taken  in  this  special  appeal  is 
that  the  plaintiff  was  not  bound  to  prove  that 
actual  damage  had  occurred,  or  the  immediate 
prospect  of  damage,  to  his  property,  but  that 
it  was  sufficient  to  show  that  the  defendant 
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had  encroached  upon  the  bed  of  the  khal,  and 
that  some  damage  might  hereafter  possibly 
arise  therefrom.  In  support  of  this  position 
the  case  of  Bickett  vs,  Morris  was  cited  from 
the  Law  i  Reports,  Scotch  Appeals,  p.  47, 
and  that  decision  seems  fully  to  support  the 
contention.  I  think  it  is  only  necessary  here 
to  quote  a  few  words  towards  the  conclusion 
of  the  judgment  of  Lord  Westbury.  He 
says :  "  It  is  wise,  therefore,  to  lay  down 
"  the  general  rule  that,  even  though  immediate 
''  damage  cannot  be  described,  even  though 
"  an  actual  loss  cannot  be  predicated,  yet,  if 
''obstruction  be  made  to  the  current  of  a 
''  stream,  that  obstruction  is  one  which  consti- 
*'  tutes  an  injury  which  the  Courts  will  take 
'*  notice  of  as  an  encroachment  which  adja- 
"  cent  proprietors  have  a  right  to  have 
"  removed."  Several  other  cases  were  also 
quoted  to  show  that,  independently  of  any 
damage  immediately  accruing,  a  person  may 
be  entitled  to  bring  a  suit  in  order  to  prevent 
a  right  being  acquired  by  the  opposite  party 
from  the  neglect  of  the  plaintifiF  to  interfere 
with  him  for  a  series  of  years,  lest,  possibly, 
when  eventually  actual  damage  might  arise, 
the  plaintiff  should  be  barred  of  his  remedy. 

The  respondent  in  the  first  instance  drew 
a  distinction  between  this  khal,  in  which  the 
encroachment  complained  of  is  said  to  have 
taken  place,  and  the  flowing  or  tidal  rivers 
referred  to  in  the  English  cases  cited,  and  it 
was  said  that  this  khal,  though  40  feet  wide 
at  its  mouth,  is  shown  to  be  only  8  feet  wide 
at  a  distance  of  120  feet  from  the  mouth,  and 
that  at  high  tide  the  depth  of  water  is  only 
4  feet,  while  during  a  considerable  portion 
of  the  ebb  it  is  altogether  dry.  It  is  evident 
from  the  evidence  of  the  witnesses  that, 
whether  this  khal  be  something  that  may  be 
taken  to  correspond  with  a  running  stream, 
or  be  only  a  creek  of  the  Hooghly  into 
which  the  tide  flows  at  high  water,  the  force 
of  the  water  in  it  is  considerable,  and  injury 
may  possibly  arise. 

With  respect  to  the  argument  that  the  plea 
of  possible  future  damage  ought  not  to  be 
allowed  to  be  taken  in  special  appeal  because 
it  was  not  set  out  in  the  plaint,  we  think  we 
must  hold  that  the  plaint  really  did  set  out 
all  the  facts  necessary  to  support  it,  and  that 
there  was  no  omission  calculated  to  mislead 
the  Court,  and  we  find  that  the  Courts  below 
have  gone  into  the  question.  Although  the 
plaint  may  contain,  as  plaints  in  this  country 
frequently  do,  some  false  allegations,  still 
there  is  no  sufficient  reason  for  throwing  out 
this  suit,  and  compelling  plaintifiF  to  ^o 
through  a  fresh  course  of  litigation.  The  cases 


cited  referring  to  the  rights  of  individuals  to 
institute  suits  to  remove  obstructions  to 
public  thoroughfares,  and  demolish  buildings 
erected  on  lands  jointly  held  by  plaintiff  and 
defendant,  do  not  seem  to  us  to  apply  at  all 
to  this  particular  case.  It,  however,  appears 
that  the  Judge  of  the  Lower  Appellate  Court, 
though  finding  as  a  fact  that  there  was  an 
encroachment,  has  abstained  from  finding  the 
extent  of  that  encroachment.  As  we  are  of 
opinion  that  the  plaintiff  is  entitled  to  have 
any  encroachment  made  by  the  defendant  on 
the  bed  of  the  khal  removed,  it  is  necessary 
that  the  case  should  go  down  to  the  Lower 
Appellate  Court  for  a  finding  as  to  the  precise 
extent  to  which  there  has  been  an  encroach* 
ment. 

There  is  one  point  that  we  have  omitted 
to  notice  above  which,  we  think,  is  of  some 
importance  in  this  case,  r/'s.,  that  the  plaint- 
iff has,  from  a  very  early  stage  of  the  pro- 
ceedings of  the  defendant,  given  him  notice 
of  his  intention  to  contest  his  right.  This 
fact  alone  clearly  distinguishes  this  case  from 
the  case  cited  in  respect  of  ownership  of 
joint  property  decided  by  the  late  Chief 
Justice  Sir  Barnes  Peacock.  The  case  is 
remanded,  under  section  354,  to  the  Lower 
Appellate  Court  for  a  finding  as  to  the  extent 
of  encroachment  made  by  the  defendant 
The  Lower  Appellate  Court  will  return  its 
finding  to  this  Court  for  final  orders. 


The  14th  May  1874. 

Present: 

The  Hon*ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Trespass—Right  of  Suit— Joint^Proprietorship 
— Co-sharer's  Rights. 

Case  No.  1300  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot^  dated 
the  28th  February  /<?7J,  affirming  a 
decision  of  the  Subordinate  Judge  of  thai 
District^  dated  the  28th  August  18^2, 

Nundun  Lall  and  another  (Plaintiffs), 
Appellants^ 

versus 

Mr.  Lloyd  (Defendant),  Respondent, 

Mr,  J,  H,  A,  Branson  and  Baboos  Hem 
Chunder  Banerjee  and  Aubincuh  Chunder 
Banerjee  for  Appellants. 

The  Advocate^General  and  Baboo  Bhoxvanee 
Churn  Dutt  for  Respondent. 
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If  ryots  are  interfered  with  in  the  occupation  of  their 
lasdy  they  have  a  right  to  sue  for  an  injunction  restrain- 
wg  the  trespasser  from  interference ;  but  if  they  are 
ousted,  the  zemindar  has  a  ri^ht  to  bring  an  action 
^[ainst  the  trespasser  to  recover  possession. 

Where  land  is  held  in  joint  proprietorship,  an 
action  to  recover  it  from  a  stranger  in  wrongful 
possession  must  be  brought  in  the  name  of  all  the  pro- 
prietors jointly. 

One  shareholder  alone  in  a  joint  estate,  or  his  assignee, 
cannot  claim  to  cultivate  any  nortion  of  the  property 
which  is  not  his  zerait,  and  witnout  the  consent  of  the 
other  sharers,  merely  on  the  ground  that  he  is  willing 
to  pay  a  reasonable  rent  for  it. 


Phear,  J^ — In  this  case  the  plaintiffs 
sue  the  defendant  to  prevent  the  cultiva- 
tion of  indigo  on  30  beeghas  of  l^oodkasht 
land  belonging  to  the  plaintiffs,  and  15 
beeghas  16  cottahs  odd  dhoors  as  kasht 
land  in  the  occupation  of  ryots;  in  all  55 
beeghas  16  cottahs  2  dhoors  of  land  as 
per  boundaries  described  in  a  separate 
paper  annexed  to  the  plaint. 

The  case  of  the   plaintiffs  is  that  they, 
vith   others,    are  joint    proprietors    of   the 
moazah   in    which  the   lands   dd^cribed   in 
tbe  plaint   lie ;   and    that    they  themselves 
are  entitled  to  a  lof  anna  undivided  share 
of  the  mouzah,  the  other  proprietors  being 
entitled  to   the  remaining   5^-anna    share. 
The  defendant  was  the  ticcadar  on  behalf  of 
all&e  shareholders  from  1273  to  1278.    But, 
on  the  expiration  of  the  term  of  the  ticca  lease 
in  1278,  the  plaintiffs  took  their  share  of  the 
mou^  into  their  owft  possession  and  enjoy- 
ment.   The  defendant  Mr.  Lloyd,  however, 
obtained    a  ticca    of    i^-anna  share    from 
another  co-proprietor,  and  under  colour  of 
this  lease  he  has  endeavoured  to  take  into 
possession,    and   cultivate    with    indigo  30 
beeghas  of  the  khoodkasht  land  belonging  to 
tbe  plaintifiFs    without    their    consent    and 
against  their  wishes;  and  also  another   25 
beeghas   16   cottahs  of  land   held   by  the 
ryot-tenants  of  the  joint  proprietors  against 
tbe  vill  and  without  the  consent  and  wish 
either  of  the  plaintifiFs  or  of  the  ryots ;  and 
be  bas  prevented  the  ryots  from  cultivating 
ruhhtt  crops,  and  otherwise  interfered  with 
the  possession  of  the  ryot-cultivator.     And 
upon  this  ground  the  plaintiffs  sought  simply 
an  injnnction  against  the  defendant  restrain- 
ing him  from  cultivating  indigo  either  on  the 
30  beeghas  of  the  khoodkasht  land  of  the 
plaintiffs,  or  on  the  25  odd  beeghas  of  the 
bttht  Und  in  the  possession  of  the  plaintiffs' 
ots. 

In  answer  to  this  plaint,  the  defendant  Mr. 

ioyd  stated  a  case  at  some  length.    But  the 

rinclpal  features  of  it  seem  to  be  that  he 

all  along,  while  he  was  ticcadar  of  tbe 

oint  proprietors,  been  allowed  to  cultivate 


indigo ;  that  indigo  was  not  a  new  crop  in  the 
village ;  and  that  on  the  zerait  lands,  which 
were  in  the  possession  of  the  factory,  he  has 
always  been  accustomed  to  grow  indigo. 
And  further,  that  such  land  as  he  had  taken 
into  his  possession  from  the  ryots  while  he  was 
ticcadar,  and  for  the  zerait  land  of  the  factory, 
he  was  willing  to  pay  the  plaintiffs  their  share 
of  the  rent. 

In  substance,  he  said  that  as  to  the  land 
which  he  was  occupying  exclusively  on  the 
part  of  the  factory  he  was  willing  to  pay  the 
plaintiffs  their  share  of  the  rent,  and  as  to  the 
growing  of  the  indigo  crop,  it  was  a  crop 
which  he  might  legitimately  grow  in  the 
mouzah. 

It  appears  to  us  that  both  in  the  plaint  and 
in  this  written  statement  of  the  defendant 
there  is  a  good  deal  of  misconception  of  the 
relative  rights  of  the  parlies.  When  the 
plaintiffs  took  their  undivided  share  of  the 
property  into  their  own  possession  and  enjoy- 
ment, as  they  had  a  right  to  do  upon  the 
expiration  of  the  ticca  lease  which  had  been 
previously  granted  to  Mr.  Lloyd,  they  were 
entitled  to  ask  from  Mr.  Lloyd  as  repre- 
sentative of  their  co-proprietors,  or  from  their 
co-proprietors,  to  be  allowed  to  enjoy  their 
share  of  the  property  in  any  mode  in  which 
it  could  be  enjoyed  as  an  undivided  share. 
And  they  had  a  right  to  insist  that  neither 
their  co-proprietors  nor  anybody  claiming 
through  them  should,  without  their  consent, 
take  exclusive  possession  of  any  portion  of 
the  joint  property  to  which  they  had  not  at 
the  time  a  subsisting  right  of  exclusive 
possession.  It  was  therefore  competent  to 
the  plaintiffs  in  this  suit  to  complain,  if  the 
facts  were  such  as  to  justify  the  complaint, 
that  Mr.  Lloyd,  in  the  mode  in  which  he 
had  acted,  had  interfered  with  their  right  of 
joint  possession  and  enjoyment  of  the  30 
beeghas,  or  of  the  50  beeghas  of  the  land 
mentioned  in  the  plaint,  and  to  ask  from  the 
Court  such  remedy  as  would  insure  to  them 
that  joint  possession  and  enjoyment  of  the 
same  which  they  had  a  right  to  insist  upon. 
But  this  is  not  the  case  upon  which  they  came 
into  Court.  The  plaintiffs  do  not  say  that  as 
I  regards  any  portion  of  this  land  "  we  wish  to 
"  till  and  cultivate  it  jointly  with  our  co-pro- 
"  prietors,  or  with  our  proprietor's  assignee, 
"  and  we  complain  that  in  the  matter 
"of  sowing  the  crop  of  indigo  we  have 
"  not  been  consulted ;  we  have  good 
"  reasons  as  joint  cultivators  to  object  to  its 
"  being  grown  for  us  jointly  with  others  on 
"  these  lands,  and  on  that  ground  we  ask  to 
"have  Mr.  Lloyd  restrained  from  growinj 
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"  it."  Indeed,  they  could  not  well  say  this, 
for  they  do  not  pretend  that  they  have  any 
immediate  possession  of  the  joint  land  other 
than  exclusive  possession  of  30  beeghas 
khoodkasht  land.  They  simply  say  that 
because  we  were  joint  proprietors  of  this 
mouzah,  and  we  don't  wish  that  Indigo  should 
be  grown,  not  on  our  behalf,  but  be  grown 
by  or  for  any  one  within  the  mouzah,  there- 
fore we  ask  for  this  injunction.  Clearly,  as 
we  think,  they  have  no  right  to  the  injunc- 
tion upon  this  footing. 

As  to  the  particular  30  beeghas  of  land 
which  they  say  is  their  zerait  land,  and 
from  which  they  complain  that  Mr.  Lloyd 
has  in  effect  ousted  them,  the  remedy  which 
would  be  appropriate  would  be  ejectment, 
not  Injunction  restraining  the  trespasser  from 
cultivating  the  particular  crop.  It  seems  to 
be  obvious  that  by  asking  merely  for  an 
injunction     against    the     cultivation    of    a 

Particular  crop,  they  admit  the  right  of  Mr. 
,loyd  to  cultivate  other  crops,  that  is,  they 
appear  thereby  to  admit  that  Mr.  Lloyd  has 
a  right  to  such  possession  of  the  land  as  is 
involved  in  the  tilling  and  the  cultivating 
of  it.  But  so  far  as  regards  the  alleged 
khoodkasht  or  zerait  land  of  the  plaintiff, 
this  is  inconsistent  witii  the  case  which  they 
themselves  put  forward.  We  need  not, 
however,  give  any  special  attention  to  this 
part  of  the  plaintiff's  case,  because  both  the 
lower  Courts  have  come  to  the  conclusion, 
which  is  not  impeached  on  special  appeal, 
that  the  plaintiffs  have  no  zerait  land,  or  at 
any  rate,  that  the  30  beeghas  of  land 
described  in  the  plaint  as  their  zerait  land 
are  not  their  zerait  land.  In  other  words, 
the  case  of  the  plaintiffs  with  regard  to  this 
30  beeghas  of  land,  however  put  before  the 
Court,  and  whatever  the  remedy  asked  for, 
is  gone. 

Then  as  regards  the  remaining  25  beeghas 
and  odd,  in  respect  of  which  the  plaintiffs 
complain  that  Mr.  Lloyd  has  disturbed  the 
possession  of  the  ryots,  the  facts  must  be 
either  that  the  ryots  are  still  in  occupation 
of  these  lands,  and  only  interfered  with  and 
embarrassed  in  that  occupation  by  Mr. 
Lloyd's  action,  or  they  have  been  turned  out 
of  the  occupation  of  the  land  altogether. 
If  the  first  be  the  case,  then  the  plaintiffs 
are  not  entitled  to  ask  for  a  remedy;  it  is 
the  ryots  themselves  who  are  in  need  of,  and 
who  ought  to  sue  Mr.  Lloyd  to  get,  an 
injunction  against  him  restraining  him  from 
interfering  with  them  in  the  occupation  of 
the  land.    If,  oa  the  other  hand,  they  are,  as 


the  result  of  Mr.  Lloyd's  acts,  ousted  from 
the  land,  and  the  zemindar  has  a  right  to 
bring  an  action  against  the  trespasser  to 
recover  possession  of  the  land,  then,  clearly, 
it  is  not  the  plaintiffs  alone  who  ought  to 
bring  that  suit,  but  the  whole  body  of  the 
shareholders.  It  is  the  zemindar,  t>.,  the 
whole  body  of  proprietors  collectively,  not 
a  portion  of  the  proprietors  alone,  who  has 
the  right  to  recover  the  land  from  the 
stranger,  when  it  has  been  wrongfully  taken 
by  him.  The  plaintiffs  alone  have  no  such 
right.  They  cannot  claim  to  recover  back 
from  the  hands  of  a  stranger  any  portioa  of 
the  zemindaree  except  in  the  name  of  all  the 
proprietors  jointly. 

It  thus  appears  to  us  that  the  plaintiffs' 
case  has  entirely  fallen  to  the  ground,  and 
it  is  consequently  not  necessary  for  us  to 
pass  any  opinion  upon  the  defence  which  has 
been  set  up  by  Mr.  Lloyd.  But  we  think 
it  right  to  draw  attention  to  a  case  which 
was  lately  determined  by  this  Court,  and 
which  has  the  effect  of  deciding  that  the 
position  taken  up  by  Mr.  Lloyd  in  the 
passage  which  we  last  referred  to  is  not 
tenable.  One  shareholder  alone  in  a  joint 
estate,  or  his  assignee,  cannot  claim  to 
cultivate  any  portion  of  the  joint  property, 
which  is  not  his  zerait  land  exclusively 
without  the  consent  of  the  other  share- 
holders, merely  upon  the  ground  that  he  is 
willing  to  pay  a  reasonable  rent  for  it.  It 
may,  however,  be  the  fact  that  Mr.  Lloyd 
has  all  along  been  in  possession  of  the  land 
for  which  he  says  he  is  willing  to  pay  rent 
to  the  plaintiff  as  the  recognized  tenant  of 
the  joint  proprietors;  and,  if  so,  of  course 
he  cannot  be  turned  out  of  that  possession, 
except  by  service  upon  him  of  a  reasonable 
notice  on  the  part  of  the  plaintiffs  or  other 
proprietors  for  the  purpose  of  putting  an  end 
to  the  tenancy.  And  it  would  seem  upon 
the  facts  which  are  alleged  by  Mr.  Lloyd 
that  he  relied  upon  a  long  continued  posses- 
sion of  some  time  in  the  character  of  a 
tenant.  We  refer  to  this  merely  to  point 
out  that  the  relations  between  the  parties  to 
this  suit  are  not  simple,  and  that  the 
question  as  to  Mr.  Lloyd's  right  to  cultivate 
any  of  the  plaintiff's  land  may  depend  upon 
facts  with  which  we  are  not  now  concerned  : 
for  in  the  view  which  we  have  taken  of  the 
case,  it  is  sufficient  for  us  to  say  that  k 
appears  to  us  that  the  plaintiffs'  case  has 
entirely  broken  down,  and  that  therefore  the 
decree  of  the  Lower  Appellate  Court  is  a 
right  decree.  The  appeal  must  be  dismissed 
with  costs. 
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The  23rd  April  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Milter,  Judges. 

Act  XL.  of  zS58»  8.  x8— Guardian  and  Minor. 

Case  No.  1193  of  1873. 

Specitd  Appeal  from  a  decision  passed  by 
the  yudgi  of  Tipperah,  dated  the  13th 
March  18^3,  affirming  a  decision  ^f  the 
Maonsiff  of  Soodharam,  dated  the  30th 
August  i8jt. 

Sreemutiy  Ahfutoonnissa  (Plaintiff), 
Appellant, 

versus 

Goluck  Chunder  Sen  and  another 
(Defendants),  Respondents. 

JBuhoo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

A  suit  to  recover  possession  of  plaintiff's  share  of 
certain  ancestral  property,  which  had  been  pledf^ed  by 
her  mother  as  guardian  and  other  relatives  during  her 
mrnority  for  a  sum  of  money  lent  on  a  bond,  on  which 
the  obligee  afterwards  obtained  an  ex-parte  decree  decree- 
ing the  property  mortgaged  as  liable  in  satisfaction 
thereof,  having  been  dismissed  by  the  first  Court,  the 
order  of  dismissal  was  upheld  by  the  Lower  Appellate 
Court.     Plaintiff  then  came  up  in  special  appeal : 

Held  that,  although  the  guardian  had  not  obtained 
the  sanction  of  the  Court  under  Act  XL.  of  1858,  s.  ib, 
the  irregularity  ought  not  to  prevail  where  the  mort- 
gage^transaction  was  a  proper  one,  and  there  was 
6«tbsequently  a  decree  in  a  suit  in  which  the  minor  was 
represented  under  which  the  property  was  sold. 

Markhy,  J^.— Wk  think  that  the  District 
Judge  has  disposed  of  this  case  rightly,  and 
has  given  very  clear  and  satisfactory  reasons 
for  his  decision.  The  District  Judge  consi- 
ders that  there  was  an  irregularity  in  conse- 
qaence  of  the  guardian  not  having  obtained 
the  sanction  of  the  Court  under  section  18 
of  Ad  XL.  of  1858  before  this  property  was 
mortgaged.  But  we  think  he  very  rightly 
points  out  that  inasmuch  as  the  mortgage- 
transaction  was  a  proper  one,  and  there  has 
been  since  a  decree  in  a  suit  in  which  the 
minor  was  represented  under  which  this 
property  has  been  sold,  the  objection  on  the 
ground  of  that  irregularity  ought  not  now 
to  prevail. 

As  regards  the  other  point,  namely,  that 
the  evidence  of  the  debt  for  which  the 
property  was  mortgaged  was  not  admissible, 
we  think  that  objection  cannot  prevail.  But 
in  saying  this  we  must  not  be  understood 
as  expressing  any  opinion  that  that  point  is 


open  for  inquiry  in  this  case.  It  was  found 
(and  no  doubt  rightly  found)  that  the  minor 
was  properly  represented  in  the  suit  in 
which  a  decree  was  obtained  against  the 
minor  upon  the  mortgage,  and  such  a  decree 
under  ordinary  circumstances  would  be  con- 
clusive. 
The  special  appeal  will  be  dismissed  with 

costs. 


The  ist  May  1874. 

Present :  ' 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Ezecution-^Act  VI IL  of  1850,  fts.  J06  &  267— 
Co-Judgment-credutors. 

Case  No.  399  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Gya,  dated 
the  isth  September  i8*j3. 

Ranee  Nyna  Kooer  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Doolee  Chund  and  others  (Decree-holders), 

Respondents. 

Baboos   Bama   Churn  Banerjee  and  Huree 
Hur  Nath  for  Appellants. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

All  the  judgment-creditors  except  one  {H)  having 
applied  for  execution  of  a  decree  for  costs  against  one 
of  the  judgment'debtors,  the  answer  was  that  she  (the 
judgment-debtor)  had  paid  all  that  was  due  from  her 
under  the  decree  to  Hf  who  had,  underAct  Vlll.of  1859, 
s.  206,  certified  the  fact  to  the  Court.  The  Subordinate 
Judge,  without  inquiring  into  the  allegation,  allowed 
execution  to  issue  : 

Held  that  the  applicants,  not  being  the  whole  of  the 
decree-holders,  had  no  right  to  make  the  application 
without  showing  sufficient  cause  for  such  a  course, t'tj?., 
either  that  they  did  not  know  of  the  alleged  payment  to 
Hf  and  that,  if  made,  it  had  been  made  to  defraud  them, 
and  that  the  defendant  was  privy  to  the  fraud. 

Phear,  J.-^l^  this  case  we  are  concerned 
with  a  decree  for  costs,  which  was  passed 
against  a  considerable  number  of  defendants, 
in  favour  of  one  Hookoom  Narain  and 
several  other  co-plaintiffs.  The  co-plaintiffs 
other  than  Hookoom  Narain  have  applied 
for  execution  of  the  decree  against  one  of 
the  defendants. 

The  answer  of  the  defendant  is  that  she 
has  paid  all  that  is  due  from  her  to  the 
plaintiffs  under  the  decree  to  one  of  their 
number  Hookoom  Narain  out  of  Court,  and 
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that  Hookoom  Narain  has,  in  accordance 
with  the  provisions  of  section  206  of  the 
Civil  Procedure  Code,  certified  the  fact  to 
the  Court.  And  this  seems  to  be  the  case. 
But  the  Subordinate  Judge  before  whom 
this  application  for  execution  wa^  made  was 
of  opinion  that  the  certificate  of  one  of 
several  co-judgment- creditors  under  section 
206  was  not  a  sufficient  compliance  with 
the  section  to  bind  the  others.  And  there- 
fore, without  inquiring  at  all  into  the  merits 
of  the  defendant's  *  allegation  that  she  had 
paid  to  the  plaintiff  Hookoom  Narain  all 
that  was  due  from  her  under  the  decree,  he 
has  allowed  execution  for  the  full  amount  of 
the  decree  to  issue  in  favour  of  the  other 
plaintiffs  excepting  Hookoom  Narain. 

It  seems  to  us  that  this  is  not  a  correct 
order.  Section  207  of  the  Civil  Procedure 
Code  lays  down  that  "  if  there  be  two  or 
"  more  decree-holders,  one  or  more  of  them 
**  may  make  the  application,  if  the  Court 
'*  shall  see  sufficient  cause  for  allowing  him 
"  or  them  to  make  such  application  ;  and  the 
**  Court  shall  in  such  case  pass  such  order  as 
**  it  may  deem  necessary  for  protecting  the 
"  interests  of  the  other  decree-holders." 

It  id  plain,  therefore,  that  the  present 
applicants,  not  being  the  whole  of  the  decree- 
holders,  have  no  right  to  make  the  application 
for  the  execution  of  the  decree  until  they 
have  satisfied  the  Court  to  which  the  appli- 
cation is  to  be  made  that  there  is  sufficient 
cause  for  their  being  allowed  to  take  this 
course.  And  the  Court  must,  under  section 
207,  find  that  the  cause  put  forward  by  the 
applicants  is  a  good  and  a  sufficient  cause. 
But  nothing  of  this  kind  has  taken  place  in 
this  case.  And  it  is  particularly  important, 
regard  being  had  to  the  admitted  facts  of  the 
case  which  we  have  mentioned,  that  the 
Courts  should  be  very  careful  in  considering 
the  ground  upon  which  the  present  applicants 
desire  to  have  execution  of  the  entire  decree 
in  their  favour  without  joining  Hookoom 
Narain  with  them.  The  person  who  origin- 
ally brought  the  suit  was  Hookoom  Narain 
alone.  And  it  was  only  when  the  suit  was 
pending,  for  some  reason  which  has  not  been 
explained  to  us,  that  the  Court  thought  it  right 
to  add  the  present  applicants  to  the  record 
asjco-plaintiffs  with  Hookoom  Narain.  And 
there  seems  to  be  no  doubt  that  the  cause  of 
action,  or  causes  of  action,  upon  which  the 
suit  is  based,  did  originally,  at  the  time  when 
the  suit  was  instituted,  belong  to  Hookoom 
Narain,  and  not  to  the  applicants.  It  may, 
therefore,  well  enough  be  that  defendant 
who  says  that  she  has  paid  Hookoom  Narain 


out  of  Court,  has  in  fact  paid  him  honesdy. 
He  has  certified  to  that  effect  in  accordance 
with   the  provisions  of   section   206.    And 
his  certificate    is    at    any    rate    very  good 
evidence  of  the  fact  against  himself.     If  the 
defendant  has    innocently    paid   Hookoom 
Narain,  the  person  who  may  be  termed  the 
principal  plaintiff  in  this  suit,  the  amount 
which  is  due  from  her,  then  it  would  be 
most  unjust  that  she  should  be  compelled  to 
pay  over  again  to  the  plaintiffs  other  than 
Hookoom  Narain.    This  is  not  a  case  in 
which  the  defendant  objects  to  the  execution 
on  the  ground  that  she  has  paid  the  plaintiff 
out  of  Court,   and   the  plaintiff  refuses  to 
acknowledge  the  receipt  of  the  money;  for 
the  principal  plaintiff,  to  whom  the  defendant 
says  she  has  paid  the  money,  has  in  fact 
certified   to  the  truth  of  that  allegation  in 
the  manner    provided   for  by  section  206. 
And  it  seems  to  us  that  the  present  applicants, 
Hookoom  Narain's  co-plaintiffs,  ought  not  to 
be  allowed  to  make  an  application  for  execu- 
tion  of    the  entire  decree   in  their  favour 
until  they  satisfy  the  Court,  not  only  that 
they  know  nothing  of  this  alleged  paynftnt 
to  Hookoom  Narain,  but  also  that  if  the  pay- 
ment had  been  made  to  Hookoom  Narain,  it 
has  been   so   made    with  the    intention  (A 
defrauding  them,  and  that  the  defendant  was 
privy  to  the  fraud.     And  these  matters  ought 
to   be   taken   into   consideration   when   the 
present  applicants  ask  the  Court  under  section 
207  to  be  allowed,  being  part  only  of  the 
decree-holders,  to  execute  the  entire  decree. 
No  inquiry   of  this  sort  certainly  has  yet 
taken  place ;  and  therefore  we  think  that  the 
application  for  execution  ought  not  to  proceed. 
In  this  view,  we  reverse  the  decision  of 
the  lower  Court. 

\Ve  think  that  both  sides  should  pay  their 
own  costs  in  this  Court,  because  we.  find  that 
the  ground  on  which  we  are  of  opinion  that 
the  present  application  for  execution  fails 
was  not  put  forward  or  insisted  upon  before 
the  Subordinate  Judge.  When  the  appli- 
cation, should  it  be  repeated,  is  again  made 
by  the  present  applicants  before  the  Subor- 
dinate Judge,  and  in  the  event  of  his  think- 
ing it  right  upon  such  application,  after 
making  the  inquiry  which  has  been  suggested, 
to  grant  it,  then  we  think  further  that  he 
ought  to  treat  the  decree  as  this  Court 
interpreted  it  in  the  case  which  has  been 
quoted  to  us,  namely,  as  being  in  fact  several 
decrees  in  favour  of  the  same  set  of  plaintiffs 
against  several  distinct  sets  of  defendants 
respectively.  Each  party  ought  to  pay  his 
own  quota  of  costs. 
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The  2nd  May  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

fudges. 

Review— Appeal— Limitatioa 

Z^owazima  Special  Appeal  from  a  decision 
passed  by  the  Judge  of  Bhaugulpore, 
dated  the  6th  April  rSy^,  affirming  a 
decision  of  the  Subordinate  Judge  of  that 
District,  dated  the  rjth  February  iSyj, 

Kuller  Singh  and  others  (Plaintififs), 
Appellants^ 


versus 

Jewan  Singh  and  others  (Defendants), 

Respondents, 

Mr.  M,  L.  Sandel  and  Baboo  Boodh  Sen 
Singh  for  Appellants. 

No  one  for  Respondents. 


^  An  applfcatton  for  review,  if  made  within  reasonable 
time  and  with  due  diligence,  is  a  sufficient  cause  for  delay 
In  preferring^  an  appeal,  if  the  appeal  is  preferred  as 
spndily  as  may  be  after  the  other  proceedings. 


Phear,  J, — We  are  of  opinion  that  we 
have  the  same  discretion  in  regard  to  admit- 
ting an  appeal  out  of  time,  in  the  event  of 
sufficient  cause  being  shown  for  not  presenting 
the  appeal  within  the  time  limited  for  that 
purpose,  under  the  new  Limitation  Act  as 
we  had  under  the  old.     The  clause  giving 
this   discretion    is    clause    b    of  section    5. 
And  we  further  think  that,  in  the  absence  of 
special  circumstances,  the  time  which  may 
have  been  reasonably  consumed  in  the  applica- 
tion for  a  review  ought,  for  the  reasons  given 
In  the  Full  Bench  judgment  reported  in  7 
Weekly  Reporter,  p.  529,  to  be  excluded 
from  computation  of  the  period  of  limitation. 
In   other  words,  we  are  of  opinion  that   the 
lapptication  for  review,    if  made   within   a 
reasonable   time  and   proceeded   with   due 
■diligence,  is  a  sufficient  cause  for  the  applicant 
i|iot   presenting  his  appeal  within   the  time 


limited  for  that  purpose,  if  he  prefers  his 
appeal  as  speedily  as  may  be  after  the  ter- 
mination of  proceedings  consequent  on  the 
application  for  review. 

Let  the  appeal  be  admitted. 


The  6th  May  1874. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges, 

Act  VIII.  of  1859— Jarisdiction— Cause  of 

Action. 

Case  No.  U9  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  ^rd 
June  1873. 

Gopee  Kisto  Gossamee  (Plaintifif), 
Appellant, 

versus 

Nilcomul  Banerjee  and  others  (Defendants), 

Respondents. 

Mr.  Evans  and  Baboo    Obhoy  Churn  Bose 

for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and  Rash 
Beharee  Ghose  for  Respondents. 

Under  Act  VI 11.  of  1859,  s.  5,  an  action  may  be  brought 
either  in  the  forum  of  the  place  where  the  contract  was 
made,  or  in  that  where  the  performance  was  to  have 
taken  place.    * 

{Quare. — Does  this  rule  apply  if  both  parties  to  the 
contract  are  at  the  time  when  it  is  made  m  a  district  in 
which  neither  of  them  has  either  a  dwelling  or  any  place 
uf  business  ?) 

Where  no  place  of  performance  is  prescribed  by  the 
ag^reement  or  exacted  by  the  necessities  of  the  case,  the 
Court  must  look  to  the  intention  of  the  parties,  to  be 
ascertained  from  their  acts  and  the  surrounding  facts. 

The  ordinary  rule  is  that  an  obligor  is  bound  to  seek 
the  obligee,  and  tender  the  money  due  at  the  place  where 
the  engagement  was  entered  into,  or  at  the  residence  of 
the  creditor ;  and  failure  to  fulfil  this  obligation  is  a 
cause  of  action. 

Markby,  J. — In  this  case  we  directed  the 
District  Judge  to  draw  up  a  decree  in  accord- 
ance with  the  provisions  of  section  189  of 
the  Code  of  Civil  Procedure,  and  he  has  now 
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done  so.  We  did  this  in  order  that  the  matter 
might  be  properly  before  us  on  appeal..  Had 
the  case  been  one  in  which  no  appeal  was 
necessary,  the  course  taken  by  the  District 
Judge,  though,  in  my  opinion,  of  doubtful 
legality,  might  not  perhaps  have  called  for  our 
interference ;  but  as  the  plaintiff,  into  whatever 
Court  he  went,  was  pretty  sure  to  be  met 
by  an  objection  to  the  jurisdiction,  it  was 
obviously  necessary  to  assist  him,  as  far  as 
possible,  in  getting  a  final  decision  upon  this 
preliminary  point. 

The  District  Judge  has  not  given  any  fresh 
reasons  for  his  decision,  and  we  may  assume 
that  his  reasons  are  those  stated  in  the  order 
of  9th  December  1873. 

The  case  at  its  present  stage  must  be 
decided  upon  the  facts  as  found  by  that  order. 
The  District  Judge  says  that,  "  accepting  the 
"plaintiff's  account  oi  the  agreement  on 
"  which  the  money  was  advanced  to  the 
''defendant,  that  is,  that  it  was  a  loan,  it  is 
*' clear  to  me  that  the  cause  of  action  arose 
"  in  Calcutta,  where  plaintiff's  money  came 
"into  defendant's  hands,  and  where  the 
"repayments  with  the  two  exceptions  noted 
"(if  repayment  they  may  be  called)  had 
"  always  been  made.  "  The  District  Judge 
states,  however,  that,  in  his  opinion,  the  two 
so-called  repayments  also  took  place,  not  at 
Serampore,  but  at  Calcutta. 

Now  the  plaintiff's  account  of  the  agree- 
ment which  the  District  Judge  provisionally 
accepts  is  given  at  page  17  of  our  printed 
book,  and  it  is  in  substance  this:  That  defend- 
ant came  to  him  at  Serampore,  and  proposed 
to  start  a.  banian's  business  in  conjunction 
with  the  plaintiff's  son,  whereupon  an 
arrangement  was  made  that  whatever  money 
the  plaintiff  should  pay  to  the  defendant,  the 
defendant  would  repay  to  him  with  interest 
at  9  per  cent.,  and  that  the  defendant  would 
give  a  4-anna  share  of  the  profits  to  the 
plaintiff's  son,  Kristo  Lall.  No  arrangement 
appears  to  have  been  made  as  to  the  manner 
or  time,  either  of  advance  or  of  repayment. 
Nor  does  it  appear  where,  at  that  time,  the 
defendant  lived ;  it  only  appears  that  he  has 
now  retired  within  the  French  territory  at 
Chandernagore. 

Assuming  for  the  present  that  these  facts 
are  correct,  I  consider  that  the  Subordinate 
Judge,  of  Hooghly,  in  whose  Court  the  suit 
was  brought,  had  jurisdiction  to  try  it. 

The  District  Judge  thinks  the  cause  of 
action  arose  in  Calcutta.  Whether  or  no 
that  could  be  truly  said  in  any  sense  is  a 
question  I  do  not  feel  called  upon  to  consider. 
I  confine  myself  entirely  to  the  above  ques- 


tion— whether  the  Subordinate  Judge  of 
Hooghly  had  jurisdiction  to  try  the  case. 

The  ordinary  jurisdiction  of  a  Subordinate 
Judge  is  declared  by  section  19  of  Act  VI.  of 
1871  to  extend  to  all  original  suits  cogni- 
zable by  the  Civil  Courts,  subject  only  to  ibe 
provisions  of  the  Code  of  Civil  Procedure, 
section  6,  which  have  no  application  to  the 
present  case. 

Whether,  notwithstanding  the  special  refer- 
ence here  made  to  section  6,  and  the  omission 
of  any  reference  to  section  5,  we  mast  still 
consider  that  the  Subordinate  Judge's  juris- 
diction is  subject  to  the  limitations  contained 
in  both  these  sections,  is  a  question  upon 
which  I  need  not  now  enter.  This  case  has 
been  argued  on  both  sides  on  the  assumption 
that  section  5  still  applies ;  and  as  I  consider 
that  even  upon  this  view,  which  is  that  least 
favourable  to  the  plaintiff,  the  Subordinate 
Judge  had  jurisdiction,  I  may  decide  this 
case  upon  the  same  assumption. 

Upon  this  assumption  the  question  to  be 
decided  is,  what  limit««  are  placed  upon  the 
jurisdiction  of  the  Court  by  the  requirement 
that  the  cause  of  action  shall  have  arisen 
within  the  district.  The  words  "  cause  of 
action  "  have  received  a  variety  of  interpre- 
tations. Most  of  these  interpretations  were, 
however,  given  upon  the  English  County 
Court's  Act ;  some  were  given  upon  the  rules 
of  English  Procedure  as  to  changing  the 
venue ;  some  upon  the  English  Common  Law 
Procedure  Act  of  1852,  section  18;  and 
some  upon  the  Charters  of  the  High  Courts 
established  since  i860. 

The  only  decision  distinctly  applicable  to 
this  very  provision  of  the  law  which  was 
referred  to  on  the  argument,  is  the  case  in 
8  Moore's  Indian  Appeals,  p.  291;*  and 
except  some  decisions  of  the  Sudder  Dewanny 
Adawlut.  which  I  will  notice  hereafter,  I 
am  not  aware  of  any  other. 

Mr.  Justice  Holloway.  in  a  very  learned 
judgment  delivered  in  DeSouza  vs.  Coles, 
3  Madras  Reports,  says,  that  it  follows  from 
the  decision  of  the  Privy  Council  that  "  the 
"  making  of  the  contract  is  a  matter  perfectly 
"  indifferent,  and  is  no  part  of  the  cause  of 
"  action."  Lord  Chelmsford,  however,  who 
delivered  the  judgment  of  the  Privy  Council, 
certainly  does  not  say  so  in  so  many  words, 
nor  can  I  bring  myself  to  think  it  a  neces- 
sary conclusion  from  that  decision  that  he 
thought  so  :  all  I  think  that  that  learned 
Judge  says  is,  that  though  the  contract  was 
made   at   Rutlam,  yet'  the   central  place  of 
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business,  the  partnership-books,  and  the  place 
of  payment  being  all  at  Muttra,  for  the 
parpose  of  giving  jarisdictioir,  *'  the  cause  of 
action  arose"  in  Muttra. 

With  regard  to  the  elaborate  discussion  in 
DeSoaza  vs.  Coles  as  to  what  was  the  strict 
rale  of  Roman  Law,  namely,  whether  under 
n  every  obligation  could  be  enforced  at  the 
place  at  which  it  had  its  origin,  or  whether 
the  very  numerous  cases  in  which  it  could 
be  there  enforced  were  either  applications  of 
a  different  principle,  which  was  the  real 
principle,  or  exceptional  cases,  I  must  say 
that  I  think  it  has  no  bearing  upon  the 
present  inquiry.  A  great  German  Jurist,  in 
opposition  to  most  lawyers  who  preceded 
bim,  has  maintained  the  first  of  these  views. 
He  has  maintained  that,  under  the  Roman 
Law,  in  order  to  discover  the  forum,  you 
must  ascertain  what  he  calls  the  '*  seat  of  the 
obligation,"  and  that,  generally,  when  the 
place  of  the  origiA  of  the  obligation  is 
referred  to,  it  is  because  it  is  also  the  seat  of 
the  obligation,  and  that,  unless  it  were  so,  the 
foram  was  not  established ;  and  having  laid 
down  this  as  the  true  principle,  he,  of  course, 
maintains  that  the  acknowledged  departures 
of  the  Roman  Law  from  this  principle  are 
to  be  treated  as  excepftions,  and  he  will  not 
allow  that  the  place  where  the  contract  is 
made  is  tbe  seat  of  the  obligation. 

But  I  think  it  is  quite  clear  that  this 
discussion  is  not  now  of  any  practical 
imiM)rtance.  Even  in  countries  which  have 
avowedly  adopted  the  Roman  Law  as  the 
basis  of  their  system,  the  principle  is  firmly 
cstabhshed  that  a  contract  may  generally  be 
enforced  at  the  place  where  it  was  entered 
into.  This  is  the  law  of  Prussia,  of  Bavaria, 
of  Hanover,  and,  I  believe,  of  other  German 
States.  I  may  quote  the  law  of  Hanover : 
It  declares  that  a  contract  may  be  enforced 
either  in  the  district  where  it  was  concluded, 
or  where  it  is  to  be  fulfilled.  The  law  of 
Italy  (Proc.  Civ.,  s.  90)  is  precisely  to  the 
same  effect.  Even  in  France,  where,  as  is 
well  known,  jurisdiction  has  been  made  to 
depend  chiefly  upon  domicile,  the  exception 
is  allowed  that,  in  matters  of  commerce,  the 
salt  may  be  brought  where  the  promise  is 
made,  and  the  goods  are  delivered,  although 
ibis  may  not  be  the  place  where  the  money 
|l  to  be  paid.  The  English  Law  on  the 
l^stion  of  jurisdiction  in  cases  of  contract 
n  the  very  opposite  of  the  French,  allowing 
defendant  to  be  sued  anywhere,  if  he  can 
dy  be  brought  into  Court.  Yet,  when 
trictton  was  pot  upon  this  latitude,  ii  was 
place  where  the  contract  was  made  that 
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was  fixed  upon  as  the  proper  place  in  which 
to  bring  the  suit.  The  statute  of  Richard  II. 
prescribes  that,  in  actions  of  debt  and  account, 
and  all  other  such  actions,  the  writs  should 
be  issued  to  the  sheriffs  of  the  counties 
where  the  contracts  of  the  same  actions  did 
arise,  and  that,  if,  from  thenceforth,  in  pleas 
upon  the  same  writs,  it  should  be  declared 
that  the  contract  thereof  was  made  ift  another 
county  than  was  contained  in  the  original 
writ,  then  the  same  writ  should  be  utterly 
abated.  And  the  Common  Law  Procedure 
Act  of^  1852  also  recognizes  the  principle 
that  a  Court  may  always  enforce  any  con* 
tract  made  within  its  jurisdiction,  wherever 
it  may  have  to  be  fdlfilled. 

It  seems  to  me,  therefore,  that  the  strict 
rule  of  the  Roman  Law  has  not  been  any- 
where accepted  as  the  practical  rule  of 
modern  jurisprudence.  And  this  may  well 
be.  The  matter  in  hand  is  one  of  a  purely 
practical  character.  In  what  Court  shall  a 
man  bring  his  suit.^  The  answer  must 
depend  entirely  upon-reasons  of  convenience, 
which,  though  to  some  extent  applicable  to 
all  countries  alike,  may  also  vary  according 
to  differences  in  the  constitution  of  the 
Courts,  the  means  of  communication,  the 
manners  of  the  people,  and  the  state  of 
commerce. 

The  practical  rule  as  to  jurisdiction  (in- 
dependently of  the  domicile  of  the  defendant) 
which  has  gained  thtf  most  general  accept- 
ance is  that  which  allows  the  plaintiff  to 
bring  his  suit,  either  in  the  Court  of  the 
place  where  the  contract  was  made,  or  in 
that  of  the  place  where  it  was  to  be  performed. 
And,  if  we  turn  from  the  law  of  other 
countries  to  that  with  which  we  are  now 
especially  concerned,  we  find  a  remarkable 
coincidence  between  the  law  adopted  in  India 
and  that  recognized  elsewhere.  The  words 
of  the  Procedure  Code  now  under  consider- 
ation are  identical  with  those  of  Regulation 
III.  of  1793,  section  8,  and  have  long  been 
the  subject  of  judicial  construction.  A 
great  deal  of  light  is  thrown  upon  the  view 
taken  of  these  words  in  the  Courts  of  this 
country  by  a  letter  of  the  Judge  of  Fur- 
ruckabad  to  the  Court  of  Sudder  Dewanny 
Adawlut,  written  on  the  17th  January  1834, 
in  which  it  is  stated  that  cases  such  as  the 
following  frequently  arise : — 

"A,  an  indigo-planter,  resident  in  the 
"Mynpooree  District,  makes  an  advance  of 
"cash  to  B,  a  zemindar,  resident  of  Khan- 
''  pore  District,  taking  a  bt>nd  and  an  agree- 
"  mebt  to  deliver  a  certain  portion  of 
produce  at  C,  another  factory  belonging 
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"  to  A,  situated  in  the  Furruckabad  District, 
''the  bond  being  written,  and  the  advance 
"  made,  at  A's  permanent  residence.  6  fails 
"  in  his  contract,  either  by  not  delivering  any 
"  plant,  or  by  delivering  less  than  the  stipu- 
"  fated  quantity,  or  of  an  inferior  quality,  at 
"factory  C."  In  this  case  says  the  Judge: 
"  Plaintiff  A  may  sue  B  either  in  Mynpooree 
"or  Khanpore;  but  the  question  is,  can  he 
"  do  so  in  1*  urruckabad  ?  Can  the  cause  of 
"  action  be  construed  to  have  arisen  in  that 
"district?" 

The  Court  of  Sudder  Dewanny  Adawlut 
replied : — 

"  The  Court  concur  with  you  with  reg^ard 
"to  the  case  in  question,  in  which  the 
"plaintiff  A  may  sue  B,  either  in  Myn- 
"pooree,  where  the  cause  of  action  arose, 
"or  Khanpore,  where  the  defendant  B 
"  resided  at  the  time  of  instituting  the  suit. 
"The  failure  of  delivery  at  Furruckabad  is 
"  not  a  circumstance  which,  under  the  Regu- 
^'lation,  would  give  jurisdiction  to  the  Court 
"  in  that  district:" 

The  Court  of  Sudder  Dewanny  Adaw- 
lut did  not,  however,  consistently  adhere  to 
the  opinion  that  the  Court  of  the  place  of 
iiltended  performance  had  no  jurisdiction  to 
try  the  suit,  and  the  case  in  the  Privy 
Council  is  in  favour  of  that  Court  having 
jurisdiction.  But,  as  far  as  I  am  able  to 
discover,  there  was  never  anv  doubt  whatever 
that  (as  the  Judge  of  Furruckabad  assumed, 
and  as  the  Sudder  Dewanny  Adawlut  agreed), 
under  the  Regulation,  the  Court  would  have 
jurisdiction,  if  the  contract  which  regulated 
the  rights  of  the  parties  was  made  within  its 
local  limits.  And  Mr.  William  Macpherson, 
summing  up  the  law  upon  this  point  (Mac- 
pherson's  Civil  Procedure,  Edition  i860, 
p.  168),  says:  "Probably  the  more  con- 
"  venient  and  the  more  liberal  doctrine,  and 
"that  which  harmonizes  best  with  the  deci- 
"  sions  of  the.  Courts,  is  that  which  permits 
"  an  action  to  be  brought  either  in  the  forum 
"  of  the  place  where  the  contract  was  ^ade, 
"  or  in  that  where  the  performance  was  to 
"  have  taken  place." 

I  think  this  is  a  correct  statement  of  the 
law  under  the  Regulation,  and  I  think  that  I 
ought  to  pMt  upon  section  5  of  the  Code  of 
Civil  Procedure  the  same  construction  as 
had  been  put  upon  the  same  words  under 
the  previously-existing  law.  I  do  not  pre- 
tend that  the  rule  so  arrived  at  is  a  scientific 
one,  or  that  it  is  applicable  to  other  Courts 
governed  by  other  statutes.  But,  as  applied 
to  the  Courts  whose  jurisdiction  I  am  con- 
sidering, I  think  it  is  a  sensible  s^nd  conveni- 


ent rule,  and  I  think  there  is  ample  authority 
to  justify  me  in  adopting  it.  I  think  that, 
looking  to  the*  construction  which  has  long 
prevailed,  the  Subordinate  Judge  of  Hooghly 
had  jurisdiction  in  this  case,  either  if  the 
contract  was  made,  within  that  district,  or 
the  contract  was  there  to  be  performed. 

It  remains  to  consider  the  facts  of  this 
case:  That  the  agreement,  which  regulates 
all  the  subsequent  rights  of  the  parties,  so 
far  as  they  are  in  consideration  in  this  suit, 
was  made  at  Serampore,  there  is  not  the  least 
doubt;  and,  therefore,  I  think  the  contract 
on  which  this  suit  is  brought  was  made 
there.  For  the  present  purpose,  I  do  not 
consider  that  it  is  necessary  to  take  any 
notice  of  the  fact  that,  until  the  money  was 
paid  to  the  defendant,  the  particular  right 
which  the  plaintiff  now  seeks  to  enforce 
did  not  accrue,  and  that  this  payment 
took  place  in  Calcutta.  I  think  the  practice 
has  been,  in  applying  the  rule  I  have 
above  laid  down,  to  look  to  the  place 
where  the  contract  was  made  which  regulates 
all  the  subsequent  rights  of  the  parties  in 
respect  of  the  matters  contemplated  by 
the  contract.  Out  of  almost  every  such 
contract,  numberless  obligations  may  arise, 
as  the  several  events  which  the  contract 
contemplates  successively  occur;  and  there 
is  a  sense  in  which  some  of  these  events,  at 
any  rate,  such  for  instance,  as  the  handing 
over  the  money  to  the  defendant  in  this  case, 
may  be  said  to  be  part  of  the  cause  of 
action.  But  the  contract  now  sued  on  was 
none  the  less  made  at  Serampore  in  this  case, 
because  all  the  events  contemplated  by  it 
did  not  happen  there  also ;  and  in  my  opinion 
the  cause  ot  action  arose  where  the  contract 
was  made. 

I  am  indeed  disposed  to  think  that  in  this 
case  both  the  conditions  of  the  above  rule 
are  fulfilled,  and  that  Serampore  was  both 
the  place  where  this  contract  was  made,  and 
the  place  where  the  part  of  the  performance 
which  it  is  now  sought  to  enforce  was  to 
take  place,  that  is,  that  it  is  the  place  where 
the  money  was  to  be  paid.  But  it  was  cer- 
tainly the  former,  ^fld— therefore,  in  my 
opinion,  the  suit  was  brought  in  the  proper 
Court,  and  ought  to  have  been  tried. 

I  wish  to  add  that  the  rule  I  have  adopted 
may  possibly  be  held  not  to  apply,  if  both 
parlies  to  the  contract  were,  at  the  time 
when  it  was  made,  in  a  district  in  which 
neither  of  them  had  either  a  dwelling  or  any 
place  of  business.  I  express  no  opinion  on 
this.  I  merely  point  out  that  it  is  a  matter 
of  consideration. 
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It  is  also,  perhaps,  right  that  1  should  state 
wiiy  I  have  made  no  reference  to  the 
English  Authorities  in  which  the  meaning 
of  the  words  **  cause  of  action  *'  has  been 
«o  frequently  discussed.  It  is  for  this 
reason :  The  learned  persons  who  have 
participated  in  that  discussion  have  not 
arrived  at  any  definition  of  the  words  "  cause 
of  action  "  which  they  can  agree  upon  as 
^plicable  to  all  provisions  of  the  law  in 
which  that  expression  occurs.  And  in  my 
opinion  it  fs  hopeless  to  attempt  to  do  so. 
The  widest  and  the  narrowest  constructions 
that  can  be  put  upon  these  words  only  differ 
in  this :  That  of  all  the  events  which  precede 
an  action,  some  persons  insist  on  contemplat- 
ing more,  and  some  less,  as  the  '*  cause  '*  of 
that  final  event.  The  selection  is  an 
arbitrary  one,  and  the  purposes  for  which 
the  selection  has  to  be  made  are  too  various 
to  admit  of  an  agreement  upon  this  point; 
which  could  only,  indeed,  be  attained  at  a 
great  sacrifice  of  convenience. 

The  case  must  be  remanded  to  the  District 
Judge  of  Hooghly  to  be  heard  and  deter- 
mined. Costs  of  this  appeal  and  of  the  rule 
obtained  by  the  plaintiffs,  which  we  assess  at 
Rs.  160,  to  abide  the  result. 

Birch^  y, — It  appears  to  me  that  in  a  case 
of  this  nature,  when  no  place  of  performance 
is  prescribed  by  the  agreement,  or  exacted  by 
the  necessities  of  the  case,  what  we  have 
to  look  to*  is  the  intention  of  the  parties. 
If,  from  the  surrounding  facts  and  the  acts 
of  the  parties,  we  can  ascertain  what  place 
was  in  their  contemplation  the  place  of 
performance,  the  Courts  of  that  place  have 
jnrisdiction.  Three  places  of  jurisdiction 
seem  to  be  recognized — the  place  of  domicile 
of  the  defendant  or  debtor,  the  place  of 
origin,  the  place  of  fulfilment.  Savigney,  in 
discussing  the  forum  of  the  obligation  in  the 
numerous  class  of  cases  in  which  no  place 
of  fulfilment  is  specified,  gives  the  preference 
to  the  place  of  fulfilment  thought  of  and 
expected  by  the  parties  as  determining  the 
forum;  since  that  expectation  implies  a 
tacit  appointment  of  the  place  of  fulfilment, 
and  a  tacit  submission  of  the  defendant  to  the 
jurisdiction  of  that  place. 

In  a  case  reported  in  the  8th  volume  of 
Moore's  Indian  Appeals,*  the  Judicial  Com- 
mittee held  that  the  central  place  of  business  of 
the  contracting  firm  being  the  place  where  the 
books  were  kept,  the  accounts  would  have  to  be 
balanced,  and  the  payment  of  the  balance,  if  any 
existed,  made,  was    the    place  where  the 

•  I  W.  R.  (P.  c.)  35. 


I  plaintiff's  action  lay.  In  that  case,  the  defend- 
J  ant  resided  in  an  independent  state.  The 
Sudder  Court,  North-Weslern  Provinces,  had 
held  that  jurisdiction  was  to  be  determined 
by  the  place  of  the  origin  0/  the  obligation, 
and  this  finding  was  reversed,  the  contem- 
plated place  of  fulfilment  being  held  to  deter- 
mine the  forum. 

I  do  not  treat  this  case  as  laying  down  a 
rule  of  universal  application  ;  each  case  has 
to  be  decided  upon  the  facts  elicited  therein, 
but  it  is  useful  as  a  guide  in  determining  the 
test  of  jurisdiction.  The  ground  of  the 
special  jurisdiction  for  obligations  seems  to 
favour  the  plaintiff,  to  facilitate  for  him  proof 
and  execution,  enabling  him  to  sue  not  merely 
at  the  domicile  of  the  defendant,  but  at  his 
own.  In  the  present  case,  assuming  at  this 
stage  the  statements  in  the  plaint  to  be  correct, 
the  agreement  was  entered  into  at  Serampore, 
there  payments  were  made,  and  meetings 
held  between  the  contracting  parties,  and 
there  it  was  intended  that  accounts  should  be 
finally  adjusted.  This  being  so,  the  Hooghly 
Court  has  jurisdiction. 
We  have  had  the  English  case  of  Jackson  vs. 

Spitall*    much    dis- 

all  disposed  on  the 
appellate  side  of  this  Court  to  refer  to  discus- 
sions in  the  English  Courts  upon  the 
construction  of  the  words  **  cause  of  action/' 
which  have  been  on  our  Indian  Regulations 
since  the  enactment  of  Regulation  III.  of 
1793.  The  wording  of  section  5  of  our 
present  Code  is  taken  from  that  Regulation ; 
and  I  am  the  less  inclined  to  do  so  when  I  find 
that  in  the  most  recent  case  in  which  the 
meaning  of  these  words  has  been  discussed, 
Cherry  vs.  Thompson,  Law  Reports,  2  B.,  Vol. 
XII.,  page  576,  the  Court  of  Queen's  Bench 
dissented  from  Jackson  vs.  Spitall.  In  that 
case  Mr.  Justice  Blackburn,  after  stating 
that  he  arrived  at  a  different  conclusion  from 
that  arrived  at  by  the  Court  of  Common 
Pleas,  and  quoting  the  cases  in  which  the 
Court  of  Common  Pleas,  the  Court  of 
Exchequer,  and  the  Court  of  Queen's  Bench 
had  arrived  at  different  conclusions  as  to  the 
interpretation  to  be  put  upon  the  words 
"  cause  of  action, "  remarks :  "  As  far,  there- 
fore, as  the  weight  of  authority  goes,  it  may 
be  considered  nearly  equal." 

The  ordinary  rule  is  that  the  obligor  is 
bound  to  seek  the  obligee,  and  tender  the 
money  due  at  the  place  where  the  engage-  . 
ment  was  entered  into,  or  at  the  residence ' 
of    the    creditor,    and    failure    to     fulfil 
this  obligation  is  a  cause  of  action. 
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The  7lh  May  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Snit  for  Possession  and  Declaration  of  Rig^ht— 
Limitation— Act  XIV.  of  1859,  s.  x,  cl.  3. 

Case  No.  113  of  1873. 

Regular  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Tipperahy 
dated  the  2gth  March  i8yj. 

Ram  Kanth  Chowdhry  (Defendant), 
Appellant, 

versus 

Kalee  Mohan  Mookerjee  and  another 
(Plaintiffs),  Respondents. 

Bahoos  Sreenath  Doss  and  Okhil  Chunder 
Sen  for  Appellant. 

Baboos  Kalee  Mohun  Doss,  Doorga  Mohun 
Doss,  and  Bykant  Nath  Doss  for 
Respondents. 

Plaintiffs  sue  for  possession  of,  and  a  declaration  of, 
their  right  to  a  share  of  a  zemlndaree,  and  to  set  aside 
a  collusive  decree  which  defendant  No.  i  obtained  on 
the  13th  of  September  1S67  ag^ainst  the  defendants  2,  3, 
and  4,  and  to  set  aside  the  sale  which  was  held  on  16th 
December  186S  in  execution  of  that  decree.  There  is 
a  further  prayer  that  the  names  of  the  plaintiffs  may 
be  substituted  for  that  of  the  defendant  No.  i  on  the 
CoUectorate  towjee : 

Hbld  that  this  suit,  although  a  portion  of  the  prayer 
is  for  possession  and  declaration  of  ri^ifht,  is  substan- 
tially to  set  aside  the  sale  of  i6th  December  i36.S,  in 
virtue  of  which,  unless  ^ot  rid  of,  the  purchaser-defend- 
ant's title  must  prevail  over  that  of  the  plaintiffs.  Ac- 
cordingly the  suit  comes  within  the  purview  of  Act  XIV. 
of  1859,  s.  I,  cl.  3,  and,  not  having  been  brought  within 
ooe  year  from  the  date  of  the  sale,  is  barred  by  limita- 
tion. 

Kemp,  J, — Thb  defendant  No.  i.  Ram 
Kanth  Chowdhry,  is  the  appellant  in  this 
case;  the  other  defendants  in  the  Court 
below,  Nos.  2,3,  and  4,  the  jadgment-debtors, 
have  not  appeared  in  this  Court.  The 
plaintiffs,  who  are  pleaders  of  the  Zillah 
Court  of  Tipperah,  bring  this  suit  for 
obtaining  possession  of,  and  a  declaration  of, 
their  right  to  a  7i-gundas  share  of  a 
zemindaree  set  forth  in  the  plaint,  and  to  set 
aside  a  collusive,  fraudulent,  and  illegal 
decree  which  the  defendant  No.  i,  the 
appellant  before  this  Court,  obtained  on  the 
13th  of  September  1867,  in  the  Court  of 
the  Principal  Sadder  Ameen  of  Tipperah, 
against  the  defendants  Nos.  2,  3,  and  4 ;  they 
also  sue  to  set  aside  the  sale  which  was  held 
in  execution  of  that  decree,  the  said  sale 
having  taken  place  on  the  i6th  December 


1868  in  execution  of  the  decree  obtained  on 
the  13th  of  September   1867.     There  is  a    1 
further  prayer  that  the  names  of  the  plaint-    ; 
iffs  may  be  substituted  for  the  name  of  the 
defendant  No.  i  on  the  CoUectorate  towjee. 
The  suit  is  valued  at  Rs.  5,808*4-6,  being 
ten  times  the  sudder  jumma  of  the  aforesaid    j 
share  of  i\  gandas.     The  plaintiffs  allege 
that  the  late  Roy  Wooma  Kanth  Sen  fiaha- 
door,  Commissioner  of  Soonderbnns,  obtained 
a  money-decree,  so  far  back  as  the  30th  of    1 
June  1863,  against  the  defendant  No.  2 ;  tint 
they,  the  plaintiffs,  purchased  the  rights  and 
interests  of  the  defendant  No.  2  in  satisfac- 
tion of  that  decree,  on  the  9th  of  March 
1869,  for  the  sum  of  one  rupee;  that  the 
defendant  No.   i  obtained  mutation  of  his 
name  on  the  CoUectorate   register  without 
the  knowledge  of  the  plaintiffs ;  and  that  the 
cause  of  action  to  the  plaintiffs  has  arisen 
from    the    date    of    the    auction-parchase. 
They  further  state  in  their  plaint  that  the 
defendant  No.  i  took  a  dyesoodee  ijara  for 
106  of  the  properties  belonging  to  the  judg- 
ment-debtors   for    the     realization    of    the 
money  due  to  the  defendant  No.  i  under  a 
bond;   that  this  dyesoodee  ijara-transaction 
was  a  benamee  one  in  the  names  of  the  ser- 
vants of  the  defendant  No.i  ;  that  the  defend- 
ant No.  I  has  realized  more  from  the  profits 
of  this  ijara  than  was  due  to  him  under  the 
bond ;  that  substantially  there  was  nothing 
due  to  the  defendant  No:  i ;  and  that  the  said 
proceedings,    namely,  the    decree   obtained 
by  the  defendant  No.  i ,  and  the  sale,  which 
took  place  in  execution  oi  that  decree,  are  all 
fraudulent  and  collusive  proceedings  between 
the  defendant  No.  i  and  the  judgment-debt- 
ors; that  the  plaintiffs  came  to  know  of  this 
fraud  in  July  1871,  when  the  defendant  No. 
I  brought  a  suit  against  the  plaintiff  No.  i, 
Kalee  Mohun  Mookhopadhya,  being  suit  No. 
55  of  1871. 

The  defendant  No.  i,  in  his  written  state- 
ment, first  takes  objection  to  a  person  having 
been  made  a  party  to  this  suit  long  after  his 
death ;  that  objection  was,  however,  got  rid 
of  by  the  plaintiffs,  intimating  to  the  Court 
that  they  had  no  claim  against  that  deceased 
party.  The  next  objection  is  that  the  suft 
of  the  plaintiffs  is  barred,  inasmuch  as  it  has 
not  been  instituted  within  three  years  from 
the  9th  of  March  1869,  and  that  the  allega- 
tion of  the  plaintiffs,  that  they  found  out  the 
alleged  fraud  practised  by  the  defendant 
No.i  in  July  1 87 1,  is  false.  The  defendant: 
then  retaliates  upon  the  plaintiffs,  and  alleges 
that  the  decree,  under  which  the  plaintiffs 
purchased,   was    also    a    fiaudulent     andj 
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collusive  decree,  and  that  at  the  time  the 
plaintiffs  parchased  the  property,  the  judg- 
meot-debtors  had  no  right  left  in  the  property 
in  dispute.  Then  he  goes  into  the  question 
of  the  dyesoodee  ijara  not  being  a  benamee 
triDsaction  at  very  great  length,  but  we  do 
not  propose  to  enter  into  that  part  of  the 
case,  inasmuch  as  there  has  been  a  finding 
by  the  Subordinate  Judge,  which  finding  is 
supported  by  the  evidence  that  the  ijara 
was  a  benamee  transaction,  and  that  the 
beneficial  owner  was  the  defendant  No.  i  and 
not  his  servants ;  and  Baboo  Sreenath  Doss, 
vho  appeared  for  the  defendant  No.  i,  the 
appellant,  nated  to  the  Court  that  he  is 
unable  to  support  that  portion  of  his  appeal 
•vbich  refers  to  the  dyesoodee  ijara  not 
being  a  benamee  transaction.  Then  the 
defendant  No.  i,  in  his  written  statement, 
refers  to  a  bond  which  was  executed  by  the 
judgment-debtors  for  a  sum  of  Rs.  16,600  : 
tiusbond,  we  may  observe,  is  not  disputed ;  it 
is  dated  the  29th  of  Assar  1272.  The 
defendant  No.  1  goes  on  to  say  that  the 
judgment- debtors  having  defaulted  in  paying 
the  instalments  according  to  the  terms  of  the 
bond,  a  suit  was  brought  against  them.  No. 
126,  for  three  kists — namely,  two  kists  of 
1273  and  one  kist  of  1274,  the  total  sum 
claimed  in  that  suit  being,  principal  Rs.  3,984, 
interest  Rs.  292;  total  Rs.  4,276.  The 
defendant  No.  i  obtained  a  decree  for  that 
sum  against  the  judgment-debtors  on  the 
19th  of  August  1867,  corresponding '  with 
4th  of  Bhadro  1274.  Very  shortly  .after 
bii  obtaining  that  decree,  the  judgment- 
debtors,  on  the  i2thof  Bhadro  1274,  petitioned 
die  Court,  stating  that,  inasmuch  as  several 
of  the  properties  which  were  mortgaged  as 
Kcurity  for  the  payment  of  the  interest  due, 
npoQ  the  principal  sum  of  Rs.  16,600  had 
been  sold  by  the  zemindar  for  arrears  of  rent, 
and  as  there  was  a  probability  of  other 
piopmies. being  sold  in  the  same  way,  and  as 
^be  interest  was  fixed  at  a  very  high  rate, 
ii^nielf,  24  per  cent,  per  annum;  and  as  the 
security  was  from  the  above  causes  daily 
diminishing,  the  sum  which  would  eventually 
^  due  to  the  defendant  No.  i,  under  the 
Isnns  of  that  bond,  would  amount  at  the  end 
o^the  term  of  the  dyesoodee  ijara  in  1277  to 
*  very  large  sum,  they  prayed  the  Court  to 
^ve  the  defendant  No.  i  a  decree  for  the  sum 
due  at  the  date  when  that  petition  was  filed, 
'cceiviog  from  the  defendant  No.  i  a  remission 
Ufa  sum  of  Rs.  2,500  ;  and  further  stating  to 
^  Court  that,  if  this  were  done,  it. would  be 
for  their  benefit.  The  judgment-debtors,  with 
tbe  consent  of  the  defendant  No.  i,  asked  the 


Court    to    interfere,    and    to    adjust   their 
respective  responsibilities  in  this  matter. 

The  Subordinate  Judge  laid  down  five 
issues :  The  first  issue  was  an  issue  in  bar, 
namely,  whether  the  suit  was  barred  by 
limitation  or  not ;  and  on  the  facts  the  issues 
were  whether  the  decree,  in  execution  of 
which  the  defendant  No.  1  purchased  the 
property  in  dispute,  was  based  on  fraud  or  not? 

2nd, — Whether     Brindabun    and    Kristo 
Doss,  the  ostensible  owners  of  the  dyesoodee 
ijara-case,  were  the  benamdars  of  defendant   '^ 
No.  I  or  not  ? 

3rd, — What  was  the  ampunt  due,  if  any, 
to  the  defendant  No.  1  prior  to  the  decree 
and  auction-sale  in  favour  of  the  defendant 
No.  I,  after  taking  into  account  all  receipts, 
whether  from  the  profits  of  the  said  ijara 
or  from  the  sale-proceeds  of  other  properties, 
or  from  any  other  sources ;  in  other  words, 
was  there  any  balance  due  at  the  time  the 
sale  took  place ;  and,  if  so,  what  amount  ? 

And,  lastly,  which  of  the  two  auction-pur- 
chasers, the  plaintiffs  or  the  defendant  No.  i, 
should  have  the  preference  ? 

On  the  issue  in  bar,  the  judgment  of  the 
Subordinate  Judge  is  extremely  vague.  He 
says  that,  as  the  plaintiffs  were  not  parties  to 
the  sale  at  which  the  defendant  No.  1  pur- 
chased, the  general  law  of  limitation  was,  in 
his  opinion,  applicable  to  the  case.  He  further 
finds  that,  from  the  document  filed  by  the 
defendant  No.  i,  the  plaintiffs  were  aware 
of  the  decree  passed  in  favour .  of  the 
defendant  No.  i,  and  of  the  auction-sale 
which  resulted  from  that  decree  previous  to 
the  time,  namely,  July  1871,  at  which  the 
plaintiffs  allege  that  they  came  to  the  know- 
ledge of  the  fraud ;  but  he  says :  "  Be  that  as  it 
''may,  as  the  case  is  not  governed  by  clause 
**  3,  section  i,  Act  XIV.  of  1859,  the  one 
''  year's  limitation,  but  by  the  general  limit- 
'Vation  of  12  years,  it  was  immaterial  whether 
'*  the  plaintiffs  discovered  the  fraud  at  the 
''  time  alleged  or  not.''  Then  the  Subordinate 
Judge  goes  very  minutely  into  the  question 
whether  the  dyesoodee  ijara  was  a  benamee 
transaction  or  not.  We  shall  not  touch  on 
that  part  of  his  decision  for  the  reasons 
already  given.  Then,  with  reference  to  the 
ist  and  3rd  issues  on  the  merits,  namely, 
whether  the  decree  in  execution  of  which 
the  defendant  No.  1  purchased  was  based  on 
fraud,  and  whether  the  whole  amount  of 
money  due  to  the  defendant  No.  i  was  realized 
by  him  previously  to  the  auction-sale  from 
the  profits  of  the  ijara  or  other  sources,  or 
what  amount  was  due  to  him  at  that  time, 
the  Subordinate  Judge  came  to  the  conclusion 
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that  the  decree  obtained  by  the  defendant 
No.  I,  and  the  sale  which  followed  that 
decree  in  execution,  were  fraudulent  and 
collusive  transactions.  He  also  finds  that  the 
sum  properly  due  under  the  decree  which 
the  defendant  No.  i  obtained  was  10,352 
rupees  8  annas,  from  which  must  be  deducted 
the  various  sums  received  by  the  defendant 
No.  I  on  account  of  the  surplus  sale-proceeds, 
amounting  altogether  to  16,064  rupees 
6  annas  9  pie ;  and  thus,  deducting  from  the 
latter  sum  the  sum  of  10,252  rupees  8  annas, 
which  the  Subordinate  Judge  considers  to  be 
the  sum  properly  due  under  the  decree  to 
the  defendant  No.  i,  he  comes  to  the  finding 
that  the  defendant  No.  i,  instead  of  being 
the  creditor  of  the  judgment-debtors,  is  their 
debtor  to  the  amount  of  5,811  rupees  14 
annas  9  pie,  and  as,  notwithstanding  this  fact 
of  the  judgment- debtors  having  5,81 1  rupees 
14  annas  9  pie  due  to  them,  they  allowed  the 
property  to  be  sold  without  any  objection, 
therefore  it  is  clear  to  the  Subordinate  Judge 
that  they  were  acting  in  collusion  with  the 
defendant  No.  i.  With  reference  to  the  fact 
that  the  property  was  purchased  by  the 
plaintiffs  for  the  sum  of  only  one  rupee,  the 
Subordinate  Judge  says  that,  as  nobody  else 
bid  for  the  property,  the  plaintiffs,  who  were 
pleaders  of  the  Court,  bought  in  the  estate 
for  the  sum  of  one  rupee  only;  but  it  may 
have  been  also  that  nobody  bid  for  the 
property,  inasmuch  as  it  had  already  been 
sold  by  auction  in  satisfaction  of  the  decree 
of  the  defendant  No.  i.  The  decree  obtained 
by  the  defendant  No.  i  and  the  sale  in 
execution  of  that  decree  were  therefore  held 
by  the  Subordinate  Judge  to  be  void,  the 
purchase  of  the  plaintiffs  was  declared  valid, 
and  the  names  of  the  plaintiffs  were  ordered 
to  be  substituted  in  the  place  of  the  name  of 
the  defendant  No.  i  on  the  CoUectorate 
towjee;  the  defendants  paying  the  plaint- 
iffs' costs.  We  observe  that  there  is  no 
order  as  to  possession,  which  was  not  given, 
although  prayed  for  in  the  plaint. 

The  first  point  we  have  to  decide  in  this 
appeal  is  whether  the  suit  of  the  plaintiffs  is 
barred,  inasmuch  as  it  was  not  instituted 
within  one  year  from  the  date  of  the  defend- 
ant No.  I's  purchase.  We  have  already  said 
that  the  purchase  of  the  defendant  in  execu- 
tion of  the  decree  of  the  13th  September 
1867  took  place  on  the  i6th  of  December 
1868.  The  present  suit  is  instituted  on  the 
6th  of  March  1873,  and  therefore,  if  the 
provisions  of  clause  3,  section  i.  Act  XIV. 
of  1859  apply  to  suits  of  this  nature,  the 
plaintiffs'  claim  is  clearly  barred,  unless  they 


can  show  by  satisfactory  evidence  that  they 
discovered  the  alleged  fraud  within  one  year 
from  the  time  of  bringing  the  suit     We  do 
not  think  that  the  plaintiffs  are  entitled  to 
any  time  on  the  ground  that  they  did  not 
discover  the  alleged  fraud  until  July  1871. 
In  their  plaint  they  admit  that  the  defendant 
No.  I,  after  purchasing  the  disputed  property, 
obtained  mutation  of  his  name  on  the  CoUec- 
torate towjee  on  the  8th  of  August   1870. 
No,  objection  was  made  to  this  proceeding  on 
the  part  of  the  plaintiffs,  although  their  pur* 
chase  was  more  than  a  year  prior  to  that 
proceeding.     Then  we  have  the  fact  that  the 
plaintiffs  are  admittedly  vakeels  of  the  Court 
of    the    Subordinate    Judge    of    Tipperah. 
Our  attention  has  been  called  to  a  case  in 
which  one  of  the  plaintiffs,  Kalee  Mohun 
Mookhopadhya,  was  the  pleader  for  one  of 
the   judgment-debtors   in   the  present  suit. 
Both  the  plaintiffs'  names  are  mentioned  in 
the  vakalutnama  in  that  case,  but  it  appears 
that    only    Kalee    Mohun     Mookhopadhya 
accepted   the   vakalutnama.     This  vakalut- 
nama    was    filed    in     the    execution-case 
connected  with  this  very  decree  on  the  14th 
of  January  1868  on  behalf  of  the  widow  of 
Prosunno  Ghose,oneof  the  judgment-debtors. 
Now    this    fact,   in   our  opinion,   fixes   the 
plaintiff  No.  i  at  all  events,  with  knowledge 
of  the  decree  and  sale  in  favour  of  defendant 
No.  I.     Further,  we  have  the  fact  that,  at  the 
time  the  property  was  sold  and  purchased  by 
the  defendant  No.    i,  or  on   the  i6th  of 
December  1868,  the  plaintiff  No.  i,  Kalee 
Mohun  Mookhopadhya,  bid  at  the  auction- 
sale,  bidding  Rs.  2,700,  or  in  advance  of  the 
previous  bid .    Therefore  it  appears  to  us  clear 
that  the  plaintiffs'  allegation  that  they  dis- 
covered the  fraud  in  1871  is  altogether  false. 
But    it    has   been   contended   by   Baboo 
Doorga  Mohun  Doss,  who  appeared  for  the 
respondents,  that  clause  1 2,  section  1  of  the 
Limitation    Act    applies  to  a  suit  of    this 
description,  it  being  a  suit  to  obtain  possession 
of  land  in  which  the  reversal  of  the  sale  is 
•merely  incidentally  mentioned,   the  prayer 
being  for  declaration  of  the  plaintiffs'  right 
and  for  possession,  and,  inasmuch   as  the 
plaintiffs  were  not  parties  to  the  proceeding 
in  which  the  sale  took  place,  and  the  defendant 
No.  I  purchased,  the  limitation  of  one  year 
does  not  apply.     On  the  other  hand,  it  is 
contended  by  Baboo  Sreenath  Doss,  for  the 
appellant,  that  the  plaintiffs  sue  to  set  aside 
a  sale  under  which  the  defendant  is  admit- 
tedly in  possession ;  that  the  suit  is  not  on 
the  footing  that  the  plaintiffs  had  obtained 
possession,  and  had  been  dispossessed  by  the 
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defendant  No.  i ;  that  the  sale  is  all  that 
stands  in  the  way  of  the  plainti£fs'  title,  and 
that,  if  you  take  away  the  sale,  the  plaintiffs' 
title  is  established ;  and  therefore  the  suit  is 
substantially  a  suit  to  set  aside  the  sale,  and 
clause  3,  section  i.  Act  XIV.  of  1859,  applies. 
Baboo  Sreenath  Doss  has  referred  us  in  the 
first  instance  to  a  decision  in  Volume  II., 
Bombay  Reports,  p.   18.    Now,  that  was  a 
case  in  which  the  plaintiff  sued  to  recover 
possession ;  he  had  been  in  possession,  and  he 
alleged  that  he  had  been  forcibly  dispossessed 
by  the  defendant.     The  learned  Chief  J  ustice, 
who  was  then  Chief  Justice  of  Bombay,  was 
of  opinion  in  that  suit  that,  as  it  was  one  to 
enforce    the    same    right  which   could   be 
enforced  by  the  suit  referred  to  in  section 
246,  Act  VIII.  of  1859.  he  could  come  to  no 
other  conclusion  than  that  the  present  suit, 
the  suit  before  him,  fell  within  the  provision 
of  clause  3,  sectioiv  i,  Act  XIV.  of  1859, 
and  ought  to  have  been  brought  within  one  year. 
That  decision  is  alluded  to  in  a  subsequent 
decision  by  the  same  learned  Judge,  to  be 
found  In  Volume  V.,  Bombay  Reports,  com- 
mencing at  page  139.     That  also  was  a  suit 
to  obtain  possession  of  a  shop  from  which 
the  plaintiff  had  been  ejected  by  the  defend- 
ant   The  defence  in  that  action  was  that 
the  suit  was  barred  by  lapse  of  time,  as  it 
had  not  been  brought  within  one  year  from 
the  sale  of  the  shop.    The  Chief  Justice  in 
that  case,  after  referring  to  the  case  of  Ram 
Gopal  Roy  vs,  Nund  Gopal  Roy,  4th  Weekly 
Reporter,  page  42,  was  of  opinion  that  that 
decision  laid  down  that,   where  i^  party  is 
dispossessed  by  the  Court  in  execution  of  an 
aaction-sale,  that  party  must  sue  within  one 
year  to  reverse  the  sale-prooeedings ;  but,  if 
be  is  dispossessed  by  the  purchaser  other- 
wise  than  through  the  Court,  "he  can  sue 
within    1 2    years   of  his  cause  of  action ; 
that,  in  the  case  before  him,  namely,  the  case 
of  Lall   Chand  Umbaidass  vs,  Sakha  Ram 
Cbonder  Rai,  the  case  for  possession  of  a 
shop,  it  appeared  that  the  plaintiff's  tenant 
had  been  ejected  from  the  shop  by  the  Court  in 
execution  of  the  auction-sale,  and  the  question 
was  whether  a  suit  to  Fccover  possession  must 
be  brought  within  one  year  under  clause  3, 
section    1,    Act   XIV.    of    1859.     K®  ^^^^ 
says  that  the  object  of.  the  suit  was  to  render 
the    sale    void    and    totally   inoperative  as 
regards  the  property  in  question,  and  that, 
though  not  in  form  to  set  aside  the  sale,  it  was 
virtaally  a  suit  to  do  so;   that,  in  special 
appeal  in  a  case  in  Volume  II.,  the  Court 
were   of  opinion  that,  as  it    was  a  suit  to 
enforce    the    same   right  which   could  be 


enforced  by  the  suit  referred  to  in  sections 
246  and  269  of  Act  VIII.  of  1859,  it  ought 
to  be  brought  within  12  years.  The.  learned 
Judge  then  goes  on  to  say  that,  as  there  were 
contrary  opinions  by  the  High  Court  of 
Calcutta,  he  thought  it  right  to  re-consider 
the  opinion  given  in  the  case  in  Volume  II. 
He  then  says  that  clause  3  is  in  terms  appli- 
cable only  to  suits  to  set  aside  the  sale ;  that 
the  concluding  words  appear  to  show  that  it 
is  to  be  construed  strictly,  and  that  these 
concluding  words  are  inapplicable  to  a  suit 
where  the  dispossession  is  the  cause  of  action ; 
and  that  they  appear  to  refer  to  a  suit  by  a 
party  to  the  suit  in  which  the  execution 
issued,  or  by  a  purchaser,  who  are  bound 
by  the  confirmation  of  the  sale,  and  not  to  a 
suit  by  a  person  not  bound  by  it.  There- 
fore he  was  of  opinion  that  the  conclusion 
arrived  at  in  the  case  reported  in  Volume  II. 
could  not  be  supported,  and  that  that  decision 
must  be  considered  as  overruled. 

Now,  in  this  case,  it  is  very  clear  that  the 
plaintiffs  when  bringing  their  suit  were 
under  the  impression  that  they  would  have 
to  get  rid  of  the  one  year's  plea  in  bar,  and, 
if  they  brought  their  suit  upon  the  general 
law  of  limitation,  it  was  necessary  for  them 
to  introduce  the  element  of  the  discovery  of 
the  fraud  in  1871 ;  for  it  is  obvious  that, 
dating  either  from  their  purchase  or  the 
purchase  of  the  defendant,  the  suit,  if 
governed  by  the  12  years'  law  of  limitation, 
was  amply  within  time.  For  that  reason 
we  find  them  attempting  to  prove  their 
allegation  of  not  having  discovered  the 
fraud  until  July  187 1.  If  they  could  have 
established  that  to  the  satisfaction  of  the 
Court,  their  suit,  being  instituted  on  the  6th 
of  March  1872,  would  have  been  in  time. 
But,  for  the  reasons  already  given,  we  hold 
that  they  have  entirely  failed  to  establish 
that  allegation.  This  suit,  although  a  portion 
of  the  prayer  of  it  is  for  obtaining  possession 
and  declaration  of  right,  is  substantially  a 
suit  to  set  aside  the  sale  of  the  i6th  of 
December  1868,  at  which  the  defendant 
No.  I  became  the  purchaser  of  the  property 
in  dispute  for  Rs.  3,100,  and,  until  that  sale 
is  got  rid  ot  by  the  plaintiffs,  the  title  of  the 
defendant  must  prevail  over  that  of  the 
plaintiffs.  We  therefore  think  that  this  suit 
comes  within  the  purview  of  clause  3, 
sectiori  i,  Act  XIV.  of  1859,  and  that  the 
suit,  hot  having  been  brought  within  one 
year  from  the  date  of  the  sale,  namely,  from 
the  i6th  of  December  1868,  is  barred.  But, 
as  the  merits  have  been  fully  entered  into 
in  the  argument  before  us,  we  propose  also 
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to  enter  into  thenn,  and  on  the  merits  we 
entirely  differ  from  the  finding  arrived  at  by 
the  Subordinate  Judge. 

It  appears,  and  this  is  admitted,  that,  on  the 
29th  of  Assar  1272,  corresponding  with  the 
1 2th  July  1865,  the  judgment-debtors  in  this 
suit  borrowed  a  sum  of  Rs.   16,600  from  the 
defendant  No.  i  to  meet  a  decree  in  which 
their  property  had  been  lotted  for  sale.     The 
bend  was  a  joint  one,  but  the  liability  of  each 
of  the  judgment'debtorsis  set  forth  in  the  bond. 
Grish  Chunder  Bose's  liability  is  Rs.  9,400, 
Kashee  Chunder's  Rs.  20o,Juggodeshur'sand 
Prosunno  Chunder  Bose's  liability  is  set  down 
at  Rs,  6,900,  and  Doorga  Churn  Bhooya's  at 
Rs.  100;  total  Rs.  16,600.     On  the  same  day 
on  which  the  bond  was  executed,  a  dyesoodee 
ijara- lease  was  also  executed  by  the  judg- 
ment-debtors in  the  names  of  two  servants  of 
the  defendant  No.  i .     We  have  alreadv  held, 
in  concurrence  with  the  Subordinate  Judge, 
that  there  can  be  no  doubt  that  it  was  taken 
by  the  defendant  No.  i  in  the  names  of  his 
two  servants,  Brindabun  and  Kristo   Doss. 
That  ijara  was  for  a  term  of  five  years,  or  from 
1272  10  1277.     It  was  provided  by  the  terms 
of  that    ijara  that,  after  paying  the  sudder 
rent,  amounting  to  4,286  rupees   14  annas 
6  gundas  and  collection-charges   Rs.   690, 
a  sum  of  Rs.   3,984  remained,  which   was 
to  be  appropriated  by  the  defendant  No.  i, 
the  creditor,  to  the  payment  of  interest  upon 
the   Rs.    X 6,600    borrowed    at   the    rate   of 
24  per  cent,  per  annum.     There  is  a  kistbun- 
dee  set  forth  at  the  foot  of  the  dyesoodee 
ijara  pottah  from  1271  to  Assar  1277,  and 
the  principal  due  was  to  be  paid  on  the  expiry 
of  the  term  of  the  lease.     The  kists  in  pay- 
ment of  interest  were  three  kists  per  annum, 
in    Aughran,  .  Falgoon,    and    Assar,    which 
three  kists  amount  to.  Rs.  3,994,  as  stated 
above.     Now  it  is   on  the  record  that  the 
judgment- debtors  defaulted  in  the  payment 
of  the  kists,  and  that  a  suit  was  brought, 
No.  126,  for  three  kists,  namely,  two  kists 
of    1273    and   one   of    1274,    amounting  to 
Rs.    3,984,    with    interest    Rs.    292 ;    total 
Rs.  4,277.     So  that  at  this  early  stage  of  the 
transaction  the  judgment-debtor^  had  com- 
menced to  default  in  paying  the  kists,  and 
this  is  accounted  for  by  the  fact  that  subse- 
quent to  the   execution   of  this  dyesoodee 
ijara-lease,  several  of  the  properties  pledged 
were   sold   for   rent  due  to  the  zemindar; 
notably  the  property  No.  143  which  was  sold 
on  the  15th  of  July   1867,-  or  within  about 
two  years  after  the  execution  of  the  dyesoo- 
dee ijara,  for  arrears  of    rent  due  to    the 
zemindar.     The  sqm  for  which  that  property 


was  purchased  was  Rs.  8,400.  Now  the 
jumraa  of  this  property  alone  is  Rs.  600, 
so  that,  by  the^sale  of  this  one  property,  and 
there  were  many  other  properties  sold  in 
addition  to  this,  nearly  one  anna  in  the  rupee 
of  the  security  was  diminished. 

In  this  state  of  things,  the  judgment-debt- 
ors, on  the  12th  of  Bhadro  1274,  petitioned 
the  Court  to  the  effect  that  the  properties 
which  they  had  pledged  to  secure  the  punc- 
tual   payment  of  the   interest   due  on   the 
principal    sum  of  Rs.    16,600  at  the   rate 
of  24  per  cent,  per  annum  was  being  gradu- 
ally diminished  owing  to  sales  for  arrears  of 
rent ;  and  that  although  the  principal  was  not 
due  until  the  end  of  the  lease,  or  in  Assar 
1277,  if  the  interest  in  the  payment  of  which 
the  default  had  occurred  be  allowed  to  accu- 
mulate, and  if  suits  were  brought  en  every 
occasion  of  default,  looking  to  the  very  high 
rate  of  interest  they  had  to  pay,  and  to  the 
fact  that  they  would  eventually  be  liable  at 
the   end   of   the   lease  for  the   Rs.    16,600 
principal,  plus  the  lapsed  kists  and  t^ie  inter- 
est on  the  lapsed  kists  at  the  rate  of  24  per 
cent,  per  annum,  with  costs  of  the  suits,  their 
liability  at  that  time  would  amount  to  a  very 
large    sum,   they  therefore  applied  to   the 
Court  to  give  the  defendant  No.  i  a  decree  for 
the   sum   then  due;   the  judgment-debtors 
who  were  the  petitioners  receiving  from  him 
a  remission  of  Rs,  2,500.     The  Court  on 
receiving  this  petition  passed  an  order  that, 
without  the  consent  of  the  defendant  No.]  i, 
the  creditor,  no  order  could  be  passed.  Upon 
this   the   defendant   No.    i    applied  to  the 
Court,  and  a  decree  was  passed  on  the  terms 
of  the  petition  of  the  judgment-debtors,  which 
was  assented  to  by  the  defendant  No.  i  on 
the   13th  of  September  1867.     Now  it  has 
been  said  in  the  course  of  the  argument  by 
the  pleaders  for  the   respondent  that  this 
decree  was  executed  within  seven  days  of  the 
date  on  which  it  was  passed,  namely,  on  the 
20th  of  September  1867,  and  that  attachment 
was  taken   out  on   the   21st  of  December 
1867.     This  may  be  so,  and  no  doubt  it  was 
to  the  interest  of  the  defendant  No.  i  after 
having  come  to  terms  with  the  judgment* 
debtors  to  lose  no  time  in  taking  out  execa* 
tion  of  that  decree.     The  bond  on  which 
that  decree  was  based  was  a  specially-regis- 
tered bond ;  and  the  application  of  the  judg* 
ment-debtors,  which  was  consented  to  by  the 
judgment-creditor,  the  defendant  No.  i,  was 
the  basis  of  the  decree  passed  in  September 
1867,  in  execution  of  which  the  defendant 
No.  I  purchased  the  property  in  suit.     We 
think  that,  looking  to  the  facts  detailed  above. 
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this  transaction  was  one  which  was  eminently 
beneficial    to    the    judgment-debtors.     By 
coming  to  this  early  adjustment  of  their  debt 
they  avoided  the  liability  of  having  to  pay 
24  per  cent,  interest  upon  each  of  the  lapsed 
kists,  and  at  the  time  the  petition  was  made 
they  had  already  defaulted  in  paying  several 
of  these  kists.    They  obtained  a  remission 
of  Rs.  2,500,  and  on  the   whole  we   think 
thai  the  transaction  is  not  to.  be  impugned 
in  any  way  on  the  score  of  fraud.     Then,  with 
reference  to  the  Subordinate  Judge's  opinion 
as  to  there  having  been  a  large  sum  due  to 
the  judgment-debtors  at  the  time  the  defend- 
ant 1^0,  I  purchased  these  properties,  instead 
of  a  sum  due  to  the  latter,  in  the  first  place 
we  have  to  observe  that  the  calculations  of  the 
Subordinate  Judge  are  altogether  wrong,  and 
this  much  has  been  admitted  by  the  pleader 
who  appears  for  the  respondent,  Baboo  Doorga 
Mobun  Doss.     The  Baboo  in  his  argument 
stated  that,  assuming  that  the  defendant  No.  i 
was  entitled  to  charge  interest  at  the  rate  of 
24  per  cent,  per  annum  only  up  to  date  of 
that  suit,  the  sum  due  would  be  10,252  rupees 

8  annas,  and  the  Biboo  wished  to  set  off 
certain  items,  namely,  8,450  rupees  8  annas 

9  pie,  on  account  of  the  surplus  sale  proceeds 
of  a  zemindaree  belonging  to  the  judgment- 
deblord,   a*  sum  of   Rs.    1,557,   which    we 
may  observe  the  defendant  No.  i  admits  he 
received ;  a  sum  of  Rs.  400,  for  which  it  is 
said  that  there  is  a  receipt  from  the  defendant 
No.  i;  a  sum  of  Rs.  52  and  a  sum  of  Rs. 
2,110,  for  which  also  there  are  said  to  be 
receipts  from  the  defendant  No.  i  ;  and  a 
funber    sum   of   Rs.    1,795    ^^*^    ^^    hzve 
been  realized  on  the  day  of  the  sale  by  the 
sale  of  other  properties  belonging  to  the 
jadgoient-debtors.     These  items  aggregate 
Rs,  14,364,  and  deducting  therefrom  the  sum 
which  the  Baboo  says  is  all  that  the  defendant 
No.  I  could  under  any  circumstances  have 
claimed   from  the  judgment-debtors,   there 
remains  a  sum  of  Rs.  4,112  due  to  the  judg- 
ment-debtors.    But  we  think  that  this  argu- 
ment is  not  tenable.     Under  the  decree  the 
daiin  made  by  the  defendant  No.  i  for  which 
he  obtained  a  decree,  which  decree  has  not  been 
set  aside,  was  14,268  rupees  8  annas,  namely, 
principal  Rs.  14,000  and  costs  26S  rupees 
8  annas ;  total  1 4,268  rupees  8  annas.    Then 
there  was  the  decree  in  suit  No.  126,  which 
vas  not  satisfied.     The  amount  due  under 
tbat  decree  was  Rs.  4,266  and  Rs.  151  costs, 
so  that  the  total  sum  due  to  the  defendant 

No.  c  under  the  two  decrees  was  18,685  rupees 
8  annas.    Assuming,  for  the  sake  of  argu- 
lent,  that  all  the  items  which  Baboo  Doorga 
'    Vol,  XXII. 


Mohun  Doss  asks  the  Court  to. set  of!  as 
against  the  claim  of  the  defendant  No.  i 
were  allowed,  those  items  amounting  to  the 
sum  of  only  Rs.  14,364,  being  deducted  from 
the  sum  of  Rs.  18,685  due  under  the  two 
decrees,  would  still  leave  the  defendant  No.  i 
a  creditor  to  the  amount  of  Rs.  4*32 1.  We 
only  use  this  illustration  to  show  that  the 
calculation  of  the  Subordinate  Judge  below 
is  incorrect,  and  that  even  if  we  admit  all  the 
items  claimed  to  be  set  off  by  Baboo  Doorga 
Mohun  Doss,  and  which,  we  may  observe, 
with  the  exception  of  the  one  for  Rs.  i,557» 
have  not  been  proved  to  our  satisfaction, 
there  would  be  still  a  sum  due  to  the  defen- 
dant No.  I,  and  not,  as  supposed  by  the 
Subordinate  Judge,  a  sum  of  5,811  rupees 
14  annas  9  pie  due  to  the  judgment-debfors 
by  the  defendant  No.  i. 

Then  it  is  said  that  this  Court  ought  to  take 
into  consideration  what  sums  were  realized 
by  the  defendant  No.  i  from  the  profits  of 
the  ijara,  and  that  we  ought  to  call  upon 
him  for  an  account.  We  think  the  Court  is 
not  bound  to  do  anything  of  the  kind.  The 
judgment- debtors  might  possibly  ask  the 
Court  to  take  an  account  from  the  ij.aradar, 
if  they  were  in  a  position  to  show  that  the 
debt  with  interest  has  been  recovered  from 
the  profits  of  the  ijara  mehal,  but,  as  already 
observed,  they  have  not  appeared  in  this 
Court.  They  moved  the  Court  themselves 
to  decree  the  suit  brought  against  them  by 
the  defendant  No.  i  on  the  terms  of  thcfir 
own  petition,  and  that  suit  was  decreed  on  a 
specially  registered  bond  and  according  to 
the  terms  of  the  petition  of  the  judgment- 
debtors. 

Lastly,  it  was  said  during  the  course  of  the 
argument  that  the  decree  obtained  by  the 
defendant  No.  i  was  illegal  on  the  ground 
of  want  of  jurisdiction.  The  Baboo  who 
appeared  for  the  respondent  entered  inio  an 
elaborate  argument  to  the  effect  that  inas- 
much as  the  suit  of  the  defendant  No.  i  was 
on  a  stamp  of  quarter  value  when  it  ought 
to  have  been  on  full  stamp,  the  suit  does  not 
come  within  the  provisions  of  the  Registration 
Act,  and  therefore  the  Subordinate  Judge 
acted  without  jurisdiction  in  passing  that 
decision.  We  may  observe  that  this  point 
was  not  raised  in  the  Court  below,  and  we 
cannot  permit  it  to  be  taken  now,  even  if  there 
was  anything  in  it,  which  we  do  not  think 
there  is. 

On  the  whole  case,  therefore,  we  think  the 
plaintiffs  have  entirely  failed,  first,  because 
their  suit  is  barred  by  the  statute  of  limita- 
tion, not  having  been  brought  within  one 
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year;  an(^,  secondly,  because  they  have  not 
proved  thai  the  decree  obtained  by  the  defen- 
dant No.  1  and  the  sale  which  followed  it , 
were  fraudulent  and  collusive.     We  reverse  ' 
the  decision  of  the  Court  below  and  dismiss 
the  plaintiff's  suit  with  costs  of  both  Courts. 


The  7th  May  1874. 

Present : 

'    The  Hon*ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

.  Mort^as:e— Foreclosarf —Cause  of  Action — 
Limitation— ReEulation  XVII.  of  z8o6. 

Case  No.  118  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
'   the   Subordinate    Judge   of   Dinagepore, 
dated  the  28th  February  i8yj,  i 

Dinonath  Gangooly  (Plaintiff),  Appellant,     : 

versus  , 

Nursingh  Pershad  Doss  (Defendant),        1 
Respondent. 

Baboos  Gopal  Lall  Mitter  and  Grish        , 
Chunder  Ghose  for  Appellant. 

Baboos  Doorga  Mohun  Doss,  Bhyrub  \ 
Chunder  Banerjee,  Sham  Lall  Mitter,  ' 
and  Tarucknath  Dutt  for  Respondent.        ' 

Proceedings  in  Foreclosure  are  irregular  and  invalid  ' 
unlessacopyof  the  applicaHon  accompanies  the  notice  ! 
as  required  by  Regulation  XVII.  of  ifco6.  1 

A  mortgagee  by  conditional  sale  has  a  right  of  entry  ' 
immediately  after  default,  and  the  Regulations  do  not 
debar  him  from  the  stipulated  possession.     Limitation  ' 
runs  from  the  date  of  such  default;  no  new  cause  ofi 
action  ^arising  upon  foreclosure.  ' 

Markby,  y.— In  this  suit  the  plaint  alleged 
that  one  Sookh  Monee  Dossee  had  obtained  i 
by  gift  from  her  husband  two  estates,  Cossim- 1 
pore  and  Nowparah,  containing  26  mouzahs,  ' 
and  recorded  in  the  Collectorate  under  the 
Nos.  196  and  193.  respectively.  The  plaint 
states  that  Sookh  Monee,  being  in  possession 
of  this  property,  borrowed  from  Jumna  Doss 
and  Kishen  Doss  the  sum  of  Rs.  2 5,000,  and  as 
a  security  on  the  2  7th  of  Srabun  1 2  60  executed 
in  his  favour  a  mortgage  of  the  property 
by  w.ay  of  conditional  sale.  The  plaint  also 
alleges  that  during  Sookh  Monee's  lifetime 
the  defendants  purchased  her  rights  at  an 
auction-sale  and  got  into  possession ;  that 
the  rights  of  the  mortgagees  were  purchased 
by  the  plaintiff  on  the  18th  of  Bysack  1273  ; 
and  that  he  issued  notices  of  foreclosure  to 
the  defendants,  who  failed  to  pay  the  rroney 
within  lime,   and   so  the   conditional   sale 


became  absolute  on  the  23rd  August  1868, 
whereupon  the  plaintiff  b tings  this  suit  for 
possession. 

The  defendants  call  upon  the  plaintiff  to 
prove  his  title  as  mortgagee ;  but  that  point 
has  not  yet  been  enquired  into  in  the  lower 
Court;  the  suit  of  the  plaintiff  having  been 
tried  and  dismissed  upon  the  two  following 
issues  onlv:  (i)  Whether  or  not  notice  of 
the  bybat(i.i,,  foreclosure)  had  been  regularly 
seized?  (2)  Whether  the  suit  is  barred  by 
lapse, of  time,  and  whether  ths  limitation  in 
this  suit  should  run  from  the  date  of  realiza- 
tion of  money  prescribed  in  the  kut-tobala^ 
or  from  the  date  of  the  foreclosure  proceed- 
ings, or  purchase  by  the  defendant? 

The  Subordinate  Judge  found  that  the 
notice  of  foreclosure  had  been  properly 
served  upon  all  the  parties, — the  purchasers  of 
Cossimpore,  the  purchasers  of  Nowparah,  and 
the  original  mortgagors. 

Upon  the  other  issue,  relying  upon  a 
decision  reported  in  the  14th  Moore's  Indian 
Appeals,*  the  Subordinate  Judge  held  that  a 
suit  against  a  purchaser  whose  possession  is 
bond  fide,  and  without  notice  by  a  mortgagee 
founded  on  the  title  to  enter  into  possession 
by  reason  of  a  default  having  occurred, 
ought  to  be  brought  wiihm  12  years  after  the 
commencement  of  the  purchaser's  possession. 
The  Subordinate  Judge  then  goes  on  to  sa.jr 
that  there  is  no  dispute  in  this  case  as  to  the 
purchasers  from  the  mortgagor  having  been 
more  than  12  years  in  possession,  and  having 
purchased  boml  fide :  and  with  regard  to 
their  having  purchased  wiih  notice  of  the 
mortgagee's  title,  he  finds  that  an  attempt 
which  has  been  made  to  prove  that  notice 
was  given  through  the  Sheriff  of  Calcutta 
had  failed ;  and,  therefore,  considering  that 
the  case  fails  wiihin  the  decision  of  the 
Privy  Council,  he  dismissed  the  suit  as  barred 
by  limitation. 

I  deem  it  convenient  first  to  dispose  of  the 
questions  of  fact  which  have  been  raised 
before  us  in  the  appeal.  It  has  been  contended 
for  the  plaintiff  that  notice  of  ihe  mort- 
gage is  proved  to  have  been  given  to  the 
purchasers,  but  I  see  no  reason  to  differ  with 
the  finding  of  the  Subordinate  Judge  opon 
that  point.  All  that  is  proved  is  that 
Mr.  Gillanders,  the  attorney  of  the  mortgagee, 
wrote  and  sent  to  the  Sheriff  the  letter  set 
out  at  page  26.  From  this  we  are  asked 
to  presume  that  the  Sheriff  gave  notice  of 
the  mortgage  at  the  time  of  sale.  I  do  not 
think  it  safe  to  presume  this :  there    is    no 
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,  evidence  whatever  of  the  practice  of  the 
Sheriff's  office  in  this  respect. 

With  respect  to  the  service  of  notice  of 
foreclosure,  I  think  there  is  no  ground  for 
disagreeing  with  the  Subordinate  Judge  as 
to  the  service  of  notice  in  due  form  upon 
Nursingh  Dass  and  the  other  purchasers  of 
Cossimpore  Even  if  the  answers  of  Nursingh 
Dass  at  page  68  cannot  be  treated  (as  the 
Subordinate  Judge  would  treat  them)  as  an 
admission  of  service  of  notice,  they  certainly 
are  not  as  clear  and  explicit  a  denial  as  I 
should  expect.  On  the  other  hand,  I  think 
the  evidence  of  Suheerooddeen,  the  peada 
who  served  the  notice,  is  reliable.  Of  course, 
it  is  not  improbable  that,  he  should  forget 
having  served  this  notice,  but  I  think  in  a 
matter  of  this  kind,  the,  report  which  he 
made  in  the  usual  course  of  business  to  the 
nazir,  and  which  he  swears  to  be  a  true 
report,  may  be  looked  at.  This  report  is  on 
the  record  and  should  have  been  inserted  in 
oar  printed  book;  and  it  appears  from  the 
nazir's  evidence  (which  is  also  on  the  record 
and  should  also  have  been  printed)  that  it 
was  made  according  to  the  usual  course  of 
business  in  the  office.  I  think,  therefore,  that 
in  the  absence  of  any  very  satisfactory  con- 
tradiction, we  may  assume  that  a  copy  of  the 
notice  of  foreclosure  was  affixed  to  the  door 
of  the  house,  together  with  a  copy  of  the 
application ;  that  the  requirements  of*section  8 
of  Regulation  XVII.  of  1806  have  been  there- 
by complied  with;  and  that  therefore  the  fore- 
closure proceedings  as  against  the  purchasers 
of  Cossimpore  have  been  regularly  taken. 

With  regard  to  the  purchasers  of  Now- 
parah,  I  think  it  is  proved  that  the  notice  of 
foreclosure  was  delivered  at  the  house  of 
Gtrish  Chunder  Banerjee,  the  auction-pur- 
chaser ;  but  I  can  find  no  proof  whatsoever 
that  the  notice  was  accompanied  by  a  copy 
of  the  application  to  the  Judge,  as  required 
by  section  8  of  the  above  Regulation.  The 
words  of  the  Regulation  are  express  that  the 
Judge  shall  cause  the  mortgagor  or  his 
representatives  to  be  served  with  a  copy  of 
the  application ;  and  it  has  been,  I  believe, 
always  considered  that  proceedings  in  fore- 
closure are  not  regular  unless  a  copy  of  the 
application  accompanies  the  notice.  (See 
the  Constructions  of  the  Sudder  Dewanny 
Adawlut,  No.  604,  June  24th,  183 1.)  It  was 
said  that  it  was  altogether  unnecessary  that 
this  should  be  done,  and  that  in  fact  all  the 
Information  which  the  purchasers  could  make 
any  use  of  was  given  by  this  notice.  But  I 
do  not  feel  justified  in  saying  that  the  mort- 
gagor or  his  representative  loses  his  right  of 


redemption,  when  one  of  the  formalities 
expressly  required  by  the  Regulation  has  not 
been  fulfilled. 

Upon  the  evidence  I  do  not  think  it 
possible  to  hold  that  a  copy  of  the  application 
was  served  with  the  notice.  The  notice 
recites  that  a  copy  of  the  application  (in 
the  notice  called  the  petition)  was  sent  there* 
with.  But  in  the  order  of  Mr.  Justice  Phear, 
in  the  return  of  the  Sheriff,  and  in  the 
deposition  of  Kristo  Roy,  only  a  notice  is 
mentioned  ;  and  according  to  the  practice  of 
this  Court  on  the  original  side,  had  the 
application  accompanied  the  notice,  it  would 
have  been  so  mentioned  in  the  order  of  Mr. 
Justice  Phear  and  the  return  of  the  SheriflP. 

It  seems  to  me,  therefore,  that  if  it  be 
necessary  for  the  plaintiff's  case  to  sAow 
as  against  the  purchaser  of  Nowparah  that 
the  mortgage  had  been  foreclosed,  this  has 
not  been  done. 

It  remains  to  consider  whether  the  suit 
should  have  been  dismissed  as  against  all  the 
defendants  on  the  ground  of  the  statute  of 
limitation.  I  will  first  take  the  case  of  the 
purchasers  of  Cossimpore,  and  as  regards 
these  defendants,  the  case  stands  in  precisely 
the  sam3  position  as  it  did  before  the 
Subordinate  Judge.  These  persons  acquired 
their  title  by  a  purchase  in  good  faith 
without  notice  of  the  mortgage ;  they  were  in 
possession  for  more  than  12  years  prior  to 
this  suit,  but  within  1 2  years  of  their  purchase 
proceedings  for  foreclosure  were  duly  taken, 
and  within  the  12  years  the  year  of  grace 
expired.  In  the  case  in  the  Privy  Council 
upon  which  the  Subordinate  Judge  relied, 
the  real  facts  were  wholly  different  from  the 
present  case.  The  Privy  Council,  however, 
expressed  their  opinion  as  to  what  would  be 
the  effect  of  the  statute  of  limitation,  if  the 
facts  had  been  such  as  one  of  the  parties 
unsuccessfully  asserted  them  to  be.  These 
hypothetical  facts  were  that  a  purchaser  at 
a  sale  in  execution  of  a  decree  against  a 
mortgagor  had  got  into  possession  and  re- 
mained in  possession  for  12  years  before  the 
suit  was  brought.  That  is  also  the  case 
here,  but  there  is  this  distinction  that  in  the 
hypothetical  case  which  was  being  dealt  with 
by  the  Privy  Council,  it  is  assumed  that  no 
proceedings  by  way  of  foreclosure  had  been 
taken  against  the  purchaser,  whereas  in  the 
case  with  which  I  am  now  dealing  (that  of 
the  purchasers  of  Cossimpore)  such  proceed- 
ings have  bepn  taken. 

The  same  distinction  may  be  drawn 
between  this  present  case,  so  far  as  it  relates 
tQ  the  defendants  wl^o  ^re  the  purchasers  of 

9  . 


S3 


Civil 


THI  WKBKLT  RXPORTIR*  *  Rulings. 


[Vol.  XXIL 


Cossirapore,and  the  later  decision  of  the  Privy 
Council  in  XIV.  Moore's  Indian  Appeals, 
p.  144  ;*  where  also  no  proceedings  by  way 
of  foreclosure  had  been  taken  which  were 
effectual  against  the  mortgagor.  The  only 
other  difference  which  was  suggested  on  the 
argument  between  these  two  cases  in  the 
Privy  Council  and  the  case  of  the  purchasers 
pf  Cossimpore  is,  that  in  the  second  and 
apparently  in  the  first  also  of  the  cases  before 
the  Privy  Council,  the  mortgage  was  in  the 
English  form,  and  not  in  the  form  of  mort- 
gage under  which  the  plaintiff  here  claims. 
In  the  two  cases  to  which  I  have  referred, 
the  suit  against  the  purchaser  who  had  been 
I  z  years  in  possession  was  held  to  be  barred ; 
80  that  as  regards  the  purchasers  of  Cossim- 
pore, our  decision  will  depend  upon  how  far 
these  two  distinctions  affect  those  decisions. 
Now,  in  order  to  enable  us  to  appreciate 
the  value  of  these  distinctions,  we  must 
consider  what  the  law  of  limitation  is  as 
applicable  to  a  mortgagee  seeking  to  recover 
possession  of  the  mortgaged  property.  It 
is  sufficient  to  advert  to  the  law  as  laid  down 
by  Act  XIV.  of  1859  which  governs  the 
present  suit.  The  only  provision  in  that 
gtatute  which  is  applicable  is  that  contained 
In  section  i,  Clause  (2,  which  provides  that 
in  suits  for  the  recovery  of  immoveable 
properly,  the  suit  should  be  instituted  within 
ij  years  from  the  date  when  the  cause  of 
action  arose.  Now  the  cause  of  action  would 
arise  when  two  things  have  occurred  :  that 
the  plaintiff  had  a  right  to  possession,  and 
that  the  defendant  was  holding  possession  not 
permissively  and  acknowledging  the  plaint- 
iff's right,  but  relying  upon  his  own  right, 
or  adversely  as  it  is  called.  If  the  plaintiff 
had  not  a  right  to  immediate  possession,  or  if, 
having  a  right  to  possession,  the  defendants 
were  holding  wiih  the  plaintiff's  permission 
and  acknowledging  his  right,  no  suit  could 
be  brought  in  the  one  case  because  the 
right  to  possession  had  not  accrued,  and  in 
the  pther  because  it  had  not  been  disturbed 
or  denied.  Now  it  has  been  contended  for 
the  plaintiff  that  under  a  conditional  sale  in 
this  form  no  right  of  entry  accrued  until 
foreclosure,  but  it  seems  to  me  impossible  to 
hold  that  consistently  with  the  provisions  in 
ihe  deed  which  is  before  us,  and  which  is 
operative,  except  so  far  as  the  Regulations  of 
1793  a^4  *^°5  prevented  its  being  so.  The 
deed  recites  that  the  mortgagor  had  received 
Rs.  25,000;  that  the  nett  annual  profits 
of    the    property    are   Rs,    3,000;    that    in 
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liquidation  of  the  interest,  the  mortgagee  is 
to  receive  that  amount  from  the  ijaradar  un* 
der  the  mortgagor;  that  the  money  borrowed 
is  to  be  repaid   on   the  26ih  Assar   i}6a 
(9th  of  July   1855);  and  then  follows  this 
clause :     '*  If  I  do  not  repay  the  whole  money 
'*  within  the  period,  then  this  conditional  biU 
''of  sale  will  be  reckoned  as  a  true   and 
'*  absolute  bill  of  sale ;  my  and  my  successor's 
''rights  will  cease  to  tiiie  said  zemindaree; 
"the   proprietary   rights  with    the  rights   of 
"  gifts  and  sale  to  it  will  accrue  to  you  and 
"  your  successors ;  and  registering  your  names 
"in  the  serishta   of   the   Coilectorate,   yon 
"  will  take  possession  of  it  in  the  mofassil ; 
"  and,  on  payment  of  revenue,  yon,  your  sons, 
"grandsons,  &c.,  will  continue  to  have  feli- 
"  citous  occupation  and  possession  thereof." 
Now  the  law  has  provided  that  if  the  mort- 
gagee take  possession,  he  is  accountable  to 
the  mortgagor  for  the  profits  which  be  has 
received.    The  law  has  also  provided  that  if  the 
mortgagor  desired  to  redeem  the  property,  he 
may  do  so  within  the  period  specified  in  the 
statute  of  limitation,  unless  the  mortgagee 
shall  in  the  meantime  have  taken  proceedings 
for    foreclosure:    and    the-  effect   of    these 
provisions  is  no  doubt  greatly  to  curtail  the 
rights  which  the    mortgagee  has  stipulated 
for.     But  one  of  the  rights  here  expressly 
stipulated  for  is  the  right  to  possession,  and 
the  law  has  nowhere  provided  that  this  right 
shall  not  be  exercised   by  the   mortgagee. 
There  is  indeed  a  case  in  which  it  appears  lo 
be  laid  down  that  the  mortgagee  under  a 
conditional  sale  has  no  right  of  possession 
until  foreclosure  (Sudder  Dewanny  Adawlut 
Reports,  1S57,  p.  181 8),  but  I  cannot  reconcile 
that   with   the   two   decisions   of   the    Privy 
Council  to  which  I  have  referred.     In  both 
these  cases,  the  property  was  situate  in  tbe 
mofussil,  and  it  would,  I  think,  be  impossible 
to  hold  that  the  mortgagee  of  property  in 
the  mofussil  under  a  mortgage  in  the  English 
form  had  a  right  to  the  possession,  and  a 
mortgagee  by  conditional  sale  had  not.     In 
both  cases   the   mortgagee   has   contracted 
for  the  possession  at  a  certain  date,  and,  there- 
fore, if   he  be  debarred  from  bis  right  to 
possession,  it  must  be  by  reason  of  the  Rega* 
lations.     But  the  Privy  Council  has  given   a 
construction  to  the  Regulations  which  is  that 
they  do  not  debar  the  mortgagee  from  pos- 
session, if  he  has  stipulated  for  it  after  default. 
But,  on  the  contrary,  on  default  the  right  of 
entry  immediately  accrues.     It  seems  to  me, 
therefore,  that  the  first  distinction  relied  on 
avails  nothing,  and  that  the  plaintiff  under 
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right  of  entry  after  default  as  the  mortgagees 
had  in  the  two  cases  decided  by  the  Privy 
Council. 

But  it  IS  said  that  even  if  the  plaintiff  had 
a  right  to  possession,  he  had  no  cause  of 
action,  because  the  possession  of  the  pur- 
chasers was  not  adverse.  This  argument  is, 
I  think,  also  answered  by  the  obrervations  of 
the  Privy  Council  in  14  Moore's  Indian 
Appeals,  p.  Ill,*  where  it  is  said:  "Their 
"Lordships  think  that  the  title  of  a  judgment- 
'*  creditor,  or  a  purchaser  under  a  judgment- 
'*  decree,  cannot  be  put  on  the  same  footing  as 
"  the  title  of  a  mortgagor,  or  of  a  person  claim- 
'Mng  under  a  voluntary  alienation  from  the 
'<  mortgagor.  They  are  of  opinion  that  the 
^' possession  of  a  purchaser  under  such  cir- 
''cumstances  is  really  not  the  possession  of 

-^..  .  •  *  J  .      "a  person  holding*  in 

•  This  IS  so  printed  in      it  ^  •.       y  .1 

all  the  books,  but  quare,        pnoriiy  of  ihi  mori- 

whelher  it  should  not  be      ^^  gagor^      Or      holding 

"^rl'a%'^'^^  '^^     "SO     as    to     be     an 
mor  gagor.  **  acknowledgment    of 

"the  continuance  of  the  title  of  ihe  mort- 
*<  gagee.  The  possession  which  the  purchaser 
"supposed  he  acquired  was  a  possession  as 
"owner.  He  thought  he  was  acquiring  the 
'*  absolute  title  to  the  property,  and  that  he 
"  was  in  possession  as  absolute  owner." 

That  was  a  judgment  upon  the  earlier 
Regulations.  But  at  page  150  (a  case  under 
Act  XIV.  of  1859)  >^  *s  said  of  a  purchaser 
under  similar  circumstances,  "  that  it  is 
••  impossible  to  hold  that  the  defendant,  the 
"purchaser,  was  holding,  or  supposed  that  he 
was  holding,  by  permission  of  the  mortgagee, 
and  when  both  things  concur — possession 
"by  such  a  holder  for  more  than  12  years, 
•*  and  the  right  of  entry  under  the  mortgage- 
"deed  more  than  12  years  old — it  is  impossi- 
"ble  to  say  that  such  a  possession  is  not 
"protected  by  the  law  of  limitation." 

I  think,  therefore,  that  there  was  a  com- 
plete cause  of  action  against  the  purchasers 
of  Cossimpore  on  the  9th  of  July  1855; 
and  that  a  suit  founded  upon  that  cause  of 
action  was  therefore  barred  when  the  suit 
was  brought. 

But  it  is'  said,  and  was  pressed  strongly 
upon  us  by  Baboo  Gopal  Lall  Miiter  in  his 
Tcry  able  argument  for  the  appellants,  that 
an  entirely  new  cause  of  action  arose  when 
foreclosure  became  absolute  by  the  expiry 
of  the  year  of  grace.  Now,  at  fiist  I  was 
ioclined  to  think  that  some  of  the  decisions 
in  India  favoured  this  contention ;  but  upon 
a  careful  examination  of  all  the  cases  quoted 
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and  some  others,  I  am  satisfied  that  whilst 
there  are  some  decisions  expressly  against 
it,  there  is  no  decision  which  countenances 
it.  The  doubt  has  been,  not  whether  the 
mortgagee  is  wholly  barred  when  12  years 
have  elapsed  from  the  time  when  his  cause 
of  action  first  accrued,  but  when  it  can  be 
first  said  that  he  has  a  cause  of  action. 
It  has  nowhere  been  said  that  upon  fore- 
closure the  mortgagee  has  a  new  cause  of 
action,  but  it  has  been  doubted  in  some  cases 
whether  before  foreclosure  he  had  any  cause 
of  action  at  all.  This  was  the  ground  of 
the  decision  in  favour  of  the  mortgagee  in 
the  case  reported  in  Sudder  Dewanny  Adaw- 
lut  Reports,  1857,  p.  1817.  The  Court  there 
says :  "  The  mortgagee's  right  to  posses- 
"sion  of  the  property  does  not  become 
"complete  till  he  has  performed  certain  acts 
"  prescribed  by  law ;  consequently  as  the 
"  mortgagee's  right  to  sue  to  enforce  the 
"  conditions  of  his  bond  is  not  complete  till 
"  those  acts  have  been  carried  out,  the  date 
"of  his  cause  of  action  must  be  considered 
"  to  arise  from  the  time  when  those  acts 
"  are  completed,  and  not  from  the  date  when 
"  the  money  becomes  due.  The  law,  more- 
"  over,  does  not  compel  a  mortgagee  to  com- 
"  plete  his  right  within  any  fixed  period." 
Clearly,  the  Court  thought  that  in  that  case 
there  was  no  right  of  eiitry  at  all  until  fore- 
closure. So,  too,  in  the  case  decided  by  a  Full 
Bench  of  the  High  Courtof  the  North-Western 
Provinces  on  the  2nd  May  1867.  The  Court 
say :  "  We  cannot  concur  in  the  rule  which 
"  has  been  laid  down  in  some  of  the  author- 
titles  cited  to  the  effect  that  as  a  mortgagee's 
"cause  of  action  arises  on  the  mortgagor's 
"  making  default,  the  mortgagee's  suit  for 
"possession  must  be  instituted  within  12 
"  years  from  the  date  of  default,  with  allow- 
"  ance  for  the  year  of  grace,  when  foreclo- 
"  sure-proceedings  are  instituted  at  the 
"earliest  possible  date.  A  default  may  bp 
"  made  by  the  mortgagors,  which  may  give 
"the  mortgagee  a  right  to  sue  or  to  enter 
"  into  possession  (if  he  chooses  to  assert 
"  such  right),  but  which  may  notwithstand- 
"  ing  have  no  effect  whatsoever  in  altering  the 
"  nature  of  the  mortgage  title.  So  long  as 
"  the  mortgagor  in  possession,  'or  those  who 
"  c^laim  under  him,  assert  merely  a  title 
"  to  redeem,  alvance  no  other  title  incon- 
"  sistent  with  it,  such  possession  must,  primd 
^* facie  at  least,  be  treated  as  perfectly 
"  reconcilable  with,  and  not  adverse  to,  the 
"  title  of  the  mortgagee,  and  the  continuation 
"  of  the  lien  on  the  property  pledged." 
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"  the  thing  pledged.  It  is  by  no  means  the 
*' essence  of  such  a  title  there,  any  more 
*'  than  it  is  here,  that  it  should  be  accom- 
*^  panied  by  an  actual  continuing  possession 
"of  the  lands.  The  pledgee  raiy  from 
''various  causes  be  reluctant  to  assume 
"  possession  of  the  pledge,  or  to  shorten  the 
"period  of  its  redeemable  quality."  The 
Privy  Council  then,  after  observing  that  "  it 
"  by  no  means  follows  as  a  consequence  that 
"a  mortgagee  foreclosing  will  be  able  ia  a 
"  suit  for  possession  to  make  good  against  all 
"  occupants  a  title  to  possession,"  proceed  to 
inquire  whether  the  mortgagee's  title  to 
enforce  possession  was  barred  ;  but  this 
enquiry  would  have  been  wholly  unnecessary 
if  the  proceedings  in  foreclosure  gave  a  neir 
cause  of  action ;  for  the  mortgage  in  that 
case  was  not  finally  foreclosed  until  the  25th 
June  1S49,  ^^^  ^^c  ^ui^  for  possession  was 
brought  immediately  afterwards. 

The  decisions  which  lay  down  directly 
that  a  mortgagee  is  barred  altogether  after 
12  years'  adverse  possession  are  Sudder 
Dewanny  Adawlut  Reports  (North-Western 
Provinces),  1853,  p.  100;  Sudder  Dawanny 
Adawlut  Reports  (Bengal),  1859,  p.  1495  ; 
Sudder  Dewanny  Adawlut  Reports  (North- 
western Provinces),  1854,  p.  234,  where 
also  previous  cases  of  the  like  nature  are 
referred  to. 

So,  too,  if  foreclosure  gave  a  new  cause  of 
action,  the  law  of  limitation  would  be  thrown 
into  much  confusion.  No  safe  title  could 
ever  be  acquired  against  a  mortgagee  in  the 
mofussil ;  for  as  to  mortgages  in  the  mofus- 
sil,  no  time  is  prescribed  for  taking  proceed- 
ings in  foreclosure,  and  the  provision  con- 
tained in  section  6,  Act  XIV.*  of  1859, 
would  not  (as  is  generally  supposed)  be  an 
exception  to  the  general  law  in  favour  of  the 
mortgagee,  but  it  would  be  a  restriction  upon 
the  rights  of  the  mortgagee  in  favour  of  the 
parlies  in  possession.  This  is  certainly  not 
the  view  taken  by  the  Privy  Council  of  this 
section  at  p.  150  of  14th  Moore's  Indian 
Appeals.  The  Privy  Council  clearly  treat 
this  provision  as  an  exception  made  in  favour 
of  the  mortgagee,  and  consider  that  where 
this  exception  does  not  apply,  the  only 
resource  for  the  mortgagee  would  be  to  prove 
that  the  possession  of  the  mortgagor  or  his 
assignee  had  not  been  adverse.  It  seems  ta 
me,  therefore,  that  upon  the  whole,  there  is 
nothing  in  the  decided  cases  to  warrant  us  in. 
holding  that  a  new  cause  of  action  arises 
upon  foreclosure. 

It  has  been  contended  that  the  roortgagee 
i9  at  an^  r^t^  not  jarred  if>be  commence 


gagee  and  a  purchaser  from  the  mortgagor,  but 
a  suit  between  the  mortgagee  and  the  mortga- 
gor herself.  There  mi^ht,  therefore,  well  be 
reasons  for  holding  that  the  possession  of  the 
mortgagor  was  not  adverse,  and  it  appears 
that  the  Courts  below  had  not  found  that  it 
was  so.  But  so  far  from  saying  that  if  the 
possession  prior  to  the  foreclosure  had  been 
ad  verse,  a  new  cause  of  action  would  arise  upon 
foreclosure,  the  High  Court  remanded  the  case 
with  directions  which  seems  to  me  incon- 
sistent with  this  view.  They  say:  "It  will 
"be  for  the  Courts  to  consider  the  effect 
"of  the  whole  evidence,  and  whether  it 
"  tends  to  show  possession  by  the  mortgagors 
"for  any,  and  what  number  of  years  adverse 
"to,  and  inconsistent  with,  the  alleged  mort- 
"gage  title.  It  is  well  settled  that  fore- 
"  closure-proceedings  under  the  Regulations 
"give  no  efficiency  to  transactions  not  in 
"themselves  valid.  If  there  was  really  no 
"mortgage,  the  mortgagees  having  never 
"  advanced  the  money,  or  if  the  mortgagors 
"  have  repudiated  the  mortgagee's  right,  and 
"have  held  adversely  to  them  and  without 
"recognition  of  their  title  for  12  years, 
"  they  can  derive  no  benefit  whatsoever  in 
"  this  suit  from  the  foreclosure-proceedings. 
"The  mortgagors  are  entitled  to  put  them 
"  to  the  proof  of  a  valid  and  existing  mort- 
"gage  title  at  the  time  of  foreclosure,  and 
"that  such  title  has  been  finally  and  duly 
"foreclosed.  If  such  a  title  is  proved,  this 
"  suit  to  recover  possession  is  brought  within 
"  the  limited  time,"  and  the  suit  was  accord- 
ingly remanded.  But  if  foreclosure  gives 
a  new  cause  of  action,  there  was  no  necessity 
to  remand  the  suit  at  all,  for  the  proceedings 
in  foreclosure  had  only  been  recently  taken. 

The  case  of  Preonath  Roy  Chowdhry  vs. 
Rookhun  Begum,  in  the  7th  Moore's  Indian 
Appeals,  p.  311,  is  also  consistent  with 
the  view  that  no  new  cause  of  action  arises 
upon  foreclosure.  It  was  held  in  that  case 
that  the  suit  of  the  mortgagee  was  not 
barred,  but  the  ground  of  the  decision  is 
stated  at  page  354.  After  observing  that  it 
cannot  be  laid  down,  as  a  rule  universally 
true,  that  under  Regulation  III.  of  1793, 
section  14,  a  mortgagee  is  barred  after  12 
years  from  the  date  of  redemption  fi.xed  by 
the  deed,  the  Privy  Council  say:  "The 
"possession  of  those  who  claim  under  the 
"  mortgagor,  so  long  as  they  assert  a  title  to 
"redeem,  and  advance  no  other  title  incon- 
"sistent  with  it,  must,  primd facte  at  least, 
"be  treated  as  perfectly  reconcilable  with, 
"  and  not  adverse  to.  the  title  of  the  mort- 
*'  ^agee,  and  tho  continuation  of  bis  lien  on 
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foreclosure-proceedings  within  12  years  of 
the  date  when  the  possession  first  became 
adverse;  and  brings  his  suit  for  possession 
within  12  years  of  the  expiration  of  the  year 
of  ^race.  No  doubt  this  suggestion  avoids 
SDRie  of  the  inconveniences  which  would 
arise  if  the  right  of  the  mortgagee  to  fore- 
close and  take  possession  were  wholly 
unlimited.  But  it  does  not  seem  to  me  to 
rest  on  any  foundatioi\  in  law.  If  foreclo- 
sure does  give  a  ne^v  cause  of  action,  the, 
question  whether  foreclosure  took  -place 
within  12  years  of  default  will  be  immaterial. 
If,  on  the  other  hand,  it  does  not,  then  the 
operation  of  the  statute  can  only  be  prevented 
by  the  institution  of  a  suit.  But  to  take 
proceedings  in  foreclosure,  in  the  mofussil  at 
any  rate,  cannot  be  called  the  institution  of 
a  suit.  There  is  no  writ  of  summons;  the 
mortgagor  and  his  representatives  are  not 
summoned  and  cannot  be  heard ;  and  the 
action  of  the  Court  is  purely  ministerial. 
Such  a  proceeding  cannot  be  called  the 
institution  of  a  suit  within  the  meaning  of 
Act  XIV.  of  1859  without  a  straining  of 
language,  for  which  I  see  no  justification. 

I  have  considered  this  case  with  reference 
only  to  the  provisions  of  the  statute  law  and 
the  decided  cases,  and  not  upon  any  general 
principles.     The  relation  of  mortgagor  and 
mortgagee,  being  the  result  of  an  interference 
by  the  Legislature  with  the  expressed  inten- 
tion of  the  parties,  is  an  anomalous  one,  and 
therefore  a  deduction  from  general  principles 
cannot  always  be  safely  made  with  regard  to 
it    it   is   for  this   reason  that  I  have  not 
considered  when  the  mortgagee  becomes  the 
owner  of  the  property  mortgaged.     It  seems 
to  me  that  where  the  relation  between  the 
parties   is  so  anomalous,   it  is   impossible 
to  fix  this  date  so  as  to  justify  any  conclu- 
sion from   it   upon   the  matter  now  under 
inquiry.     If  it   be  said   that  the  mortgagee 
only  becomes  owner  of  the  property  after  the 
expiration  of  the  year  of  grace,   and   not 
before,  still  I  do  not  think  he  can  be  said  to 
acquire  the  property  at  that  date,  and  thus 
to  acquire  a  new  title  to  possession. 
'  The  result  is,  that  as  regards  the  purchasers 
of  Cossimpore,  I  hold,  first,  that  upon  default 
of  the  payment  of  the   mortgage-debt,   the 
mortgagee  had  a  right  to  possession ;  secondly, 
that  the  possession  which  these  purchasers 
obtained  upon  their  purchase  was  not  held 
by  them  under  the  permission  of  the  mort- 
g2Lgee,  but  as  absolute  owners;  and,  thirdly, 
that  no  cause  of  action  arose  upon  comple- 
tion of  the  foreclosure-proceedings.     1  there- 
fore hold  that  the  purchasers  of  Cossimpore 


can   successfully  set  up  the  bar  of  limita* 
tion. 

With  regard  to  the  purchasers  of  Now- 
parah,  they  stand  in  somewhat  more  favourable 
position  than  the  purchasers  of  Cossimpore. 
As  against  them  the  mortgage  has  not  been 
foreclosed.  The  question,  therefore,  as  to 
whether  any  new  cause  of  action  arises  upon 
foreclosure  has  no  bearing  upon  the  suit  as 
against  them;  d/or/ian\  therefore,  as  against 
them,  the  suit  is  barred. 

Tne  result  is,  that  in  my  opinion  the  decree 
of  the  Subordinate  Judge  dismissing  the  suit 
should  be  afHrmed,  and  the  appeal  dismissed 
with  costs. 

Miiter,  J, — I  concur  in  holding  that  the 
decree  of  the  lower  Court  ought  to  be  affirmed 
with  costs.  Out  of  the  many  issues  which 
arose  from  the  allegations  of  the  partiej  to 
this  suit,  the  decision  of  the  lower  Court 
mainly  dealt  with  two  of  them  only,  viz , 
(i)  Whether  or  not  notice  of  foreclosure  had 
been  regularly  served  }  and  (2)  Whether  or 
not  the  plaintiff's  suit  was  barred  by  limita- 
tion }  The  lower  Court  has  decided  the  first 
of  these  issues  in  favour  of  the  plaintiff,  and 
the  second  against  him.  I  propose  to  con- 
sider the  second  question  first. 

The  kut-kohala,  or  the  condition il  bill  of 
sale  on  which  this  suit  is  based,  was  executed 
on  the  27th  Srabun  1260  (loth  of  August 
1853),  and  the  amount  taken  upon  it  was 
promised  to  be  repaid  on  the  26th  Assar 
1262  (9th  of  July  1855).  The  rights  and 
interests  in  the  mortgaged  premises  of 
Sookh  Monee  Dossee,  who  executed  this 
document,  were  sold  at  a  Sheriff's  sale  in 
the  execution  of  a  decree  of  the  Supreme 
Court  of  Calcutta  on  the  i8ih  Deceniber. 
1856,  and  purchased  by  the  ancestors  of  some 
of  the  defendants  in  this  case.  And  ever 
since  their  purchase,  they  an.i  their  "heirs 
have  been  in  possession.  The  plaintiff  alleges 
that  he  has  acquired  the  entire  rights  of  the 
original  holders  of  this  kut-kohala  by  pur- 
chase, and  that  he  has  caused  the  notices  of 
foreclosure  to  be  served  upon  all  the  defend- 
ants, and  that  the  year  of  grace  expired  on 
the  23rd  of  August  1868. 

For  the  purposes  of  the  adjudication  of 
this  issue,  I  shall  assume  that  all  the<:e 
allegitions  of  the  plaintiffs  have  been  proved, 
although  the  defendants  have  joined  issue 
with  him  upon  every  one  of  them.  The 
material  portion  of  liae  deed  of  conditional 
sale  which  bears  upon  the  question  is  the 
following:  "If  I  do  not  repay  the  whole 
"  money  within  the  period,  then  this  con- 
"ditional  bill  of  sale  will  be  reckoned  as  a 
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''-true  and  absolute  bill  of  sale  ;  my  and  m}' 
**  successor's  rights  will  cease  to  the  said 
Vzemindaree  ;  the  proprietary  rights  with  the 
"rights  of  gifts  and  sale  to  it  will  accrue  to 
"you  and  your  successors  ;  and  registering 
"  your  names  in  the  serishta  of  the  Collec- 
"torate,  you  will  lake  possession  of  it  in 
"  the  roofussil,  and  on  payment  of  revenue, 
**  you,  your  sons,  grandsons,  &c.,  will  continue 
"  to  have  felicitous  occupation  and  possession 
"  thereof." 

The  first  question  that  arises  in  determin- 
ing this  issue  is  when  did  the  cause  of 
action  in  this  suit  arise  ?  The  plaintiff 
contends  that  it  arose  on  the  expiry  of  the 
j'car  of  grace,  and  if  that  conteniijn  be  cor- 
rect, the  suit  having  been  instituted  within 
12  years  from  that  lime,  is  not  barred  by 
limitation.  But  I  do  not  think  that  this 
contention  is  correct.  From  the  terms  of 
the  conditional  sale  set  fonh  above,  it  is 
evident  that  on  default  of  payment  within  the 
stipulated  time,  the  mortgagee  was  entitled 
to  take  possession  of  the  properties  sold 
unless  restrained  by  any  legislative  enact- 
ment. It  is  said  that  he  was  so  restrained 
by  Regulation  XVII.  of  1806.  This  argu- 
ment entirely  proceeds  from  a  misapprehen- 
sion of  the  provisions  of  that  law.  It  is 
quite  clear  that  parties  are  ordinarily  bound 
by  the  terms  of  their  contract,  unless  by 
legislative  interference  one  or  both  of  them 
are  set  at  liberty  to  modify  or  annul  any  of 
its  provisions  to  which  they  have  mutually 
consented.  The  kui-kobala  in  question 
expressly  reserves  to  the  mortgagee  the  right 
of  entry  upon  the  mortgaged  premises  on 
default  of  payment  within  the  stipulated 
time.  Regulation  XVII.  of  1806,  or  any 
other  law,  does  not  render  such  a  stipulation 
inoperative  between  the  parties.  I  am  there- 
fore of  opinion  that  the  mortgagee  in  this 
case  immediately  on  default  of  payment, 
which  occurred  on  the  9th  of  July  1855,  was 
entitled  to  take  possession  of  the  properties 
mortgaged.  Whatever  distinction  there  may 
be  between  this  case  and  the  Privy  Council 
decision  reported  in  14  Moore's  Indian 
Appeals,  p.  144,*  it  is  an  authority  in  sup- 
port of  this  conclusion,  viz.,  that  there  is  no 
legislative  bar  to  the  exercise  of  this  right 
of  entry  by  the  mortgagee.  Therefore  it  is 
clear  that  the  right  to  assume  possession  of 
the  properties  in  dispute  accrued  to  the 
mortgagee  so  far  back  as  the  9th  of  July 
1855,  and  unless  the  plaintiff  can  make  out 
that  his  present  suit  for  possession   is   not 
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based  upon  ,that  right,  but  upon  some  other 
right  which  came  into  existence  at  a  more 
recent  period  and  within  la  years,  his  suit 
must  fail  as  barred  by  limitation. 

Baboo  Gopal  Lall  Mitter  with  some  plau- 
sibility has  urged  that  the  plaintiff  is  not 
now  suing  for  possession  on  the  right  of 
entry  which  had  accrued  to  the  mortgagee 
on  the  9lh  of  July  1855,  but  upon  the  right 
which  arose  on  the  day  the  sale  became 
absolute,  the  mortgagees  not  having  repaid 
the  mortgage  debt  within  the  year  of  grace 
allowed  by  Regulation  XVII.  of  1806.  He 
further  contends  that  conceding  (hat  the 
mortgagee  in  this  case  might  have*  assumed 
possession  immediately  after  the  default  in 
payment  had  been  made,  still  that  possession 
would  have  been  as  a  mortgagee,  and  the 
plaintiff  now  seeks  to  recover  not  as  a  mort- 
gagee, but  as  an  absolute  owner;  therefore 
the  present  suit  ia  not  based  upon  the  right 
of  entry  given  by  the  conditional  bill  of 
sale,  but  upon  the  right  to  possession,  which 
is  a  necessary  incident  to  the  right  of  abso- 
lute ownership  which  has  been  vested  in  the 
plaintiff  by  the  foreclosure-proceedings.  Bat 
is  it  a  correct  proposition  to  assert  that  a 
holder  of  a  conditional  bill  of  sale  invariablj 
acquires  an  absDlute  right  to  the  mortgaged 
premises  as  soon  as  the  proceedings  laiJ 
down  in  Regulation  XV  J  I.  of  1806  (usually 
I  called  foreclosure-proceedings)  have  been 
duly  carried  out.^  If  it  is  not,  the  whole 
argument  must  fail.  I  do  not  think  that 
this  proposition  is  universally  correct.  The 
effect  of  the  proceedings  laid  down*  in  the 
Regulation  in  question  is  simply  to  bar  the 
right  of  redemption.  That  is  to  say,  when 
the  right  of  ownership  in  a  particular  pro- 
perly is  divided  between  two  persons  stand- 
ing to  each  other  in  the  relation  of  mortgagee 
and  mortgagor,  these  proceedings  when  duly 
carried  out  have  the  effect  of  terminating  the 
right  of  the  one,  m.,  of  the  mortgagor,  and 
perfecting  that  of  the  other,  viz.,  of  the 
mortgagee.  But  this  pre-supposes  the  exist- 
ence of  valid  and  subsisting  rights  in  both 
of  them,  and  these  proceedings  are  quite 
ineffectual  when  this  is  not  the  case..  For 
example,  under  Act  XIV.  of  1859,  which 
is  the  law  of  limitation  governing  this  case 
the  mortgagor's  right  of  redemption  is  barred 
after  the  lapse  of  60  years  from  the  dale 
of  the  mortgage  (see  section  i,  clause  15). 
In  a  case  where  a  mortgagee  has  been  in 
possession  for  more  than  60  years  of  the 
mortgaged  property,  it  is  not  necessary  for 
him  to  have  recourse  to  the  foreclosure- 
proceedings.    On  the  other    hand,    where 
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rights  of  a  mortgagee  have  been  extinguished 
by  lapse  of  time,  these  proceedings,  if  taken 
by  him,  would  be  quite  ineffectual.  Therefore, 
if,  on  the  day  of  the  expiry  of  the  year  of 
grace,  a  valid  subsisting  right  of  a  mortgagee 
exists  in  a  holder  of  a  kut-kohala,  the  omis- 
sion of  the  borrower  to  repay  the  mortgage- 
loan  before  that  date  has  the  effect  of  trans- 
ferring the  remaining  rights  of  the  latter  to 
the  former,  who  acquires  from  that  date  abso- 
lute ownership  in  the  property  mortgaged. 
But  if,  on  the  other  hand,  the  mortgage  rights 
of  a  bolder  of  a  kut-kobala  have  been  extin- 
guished by  lapse  of  time  or  other  causes, 
previous  to  that  date,  the  foreclosure- pro- 
ceedings, even  if  duly  carried  out,  are  entirely 
ineffectual,  and  do  not  affect  any  person's 
right  in  the  least.  This  view  of  the  law  is 
supported  by  the  following  observations  which 
occur  in  a  Full  Bench  decision  of  the  High 
Court  Reports,  Norlh-Western  Provinces, 
p.  io8  :  **  If  there  was  really  no  mortgage, 
**  the  naortgagees  having  never  advanced  the 
*'  money,  or  if  the  mortgagors  have  repudiated 
"the  mortgagee's  rights,  and  have  held 
"adversely  to  them  and  without  recognition 
**of  their  title  for  12  years,  they  can 
"  derive  no  benefit  whatever  in  this  suit 
"from  the  foreclosure- proceedings." 

Let  us  see  what  are  the  facts  of  this  case 
connected  with  this  question.  I  find  that 
the  mortgagee's  right  to  demand  possession 
accrued  on  the  9th  July  1855.  It  is  not 
shown  that  since  that  date  possession  has 
not  been  withheld  from  him  "  in  breach  of 
the  contract."  It  is  not  suggested,  far  from 
being  proved,  that  the  original  mortgagors 
and  the  subsequent  purchasers  have  been 
allowed  to  remain  in  possession  with  the 
mortgagee's  consent,  either  express  or  tacit. 
Notices  of  foreclosure  are  alleged  to  have 
b<'en  served  upon  one  set  of  defendants  in 
December  1S66,  and  on  the  other  set  of 
defendants  in  February  1867.  Therefore, 
before  the  expiry  of  the  year  of  grace  in 
either  case,  i.e.,  on  Qlh  of  July  1867,  all 
'ghtsof  the  mortgagee  had  been  extinguished 
y  lapse  of  time.  Jn  this  view  of  the  law, 
hold  that  the  plaintiff  is  not  entitled  to  a 
rejh  start  from  the  date  of  expiry  of  the 
ear  of  grace,  and  his  present  claim  is  there- 
ore  barred  by  limitation. 
With  respect  to  the  other  issue,  I  agree 
ith  my  learned  colleaguev  for  the  reasons 
iven  by  him,  in  holding  that  the  service  of 
otice  upon  the  defendants  has  been  proved, 
ut  that  the  plaintiff  has  failed  to  establish 
at  the  notice  upon  Grish  Chunder  Banerjee 
accompanied  by  a  copy  of  the  applica- 

^  Vol.  XXII. 


tion  to  the  Judge,  as  required  by  Regulation 
XVII.  of  1806.  I  am  also  of  the  opinion  that 
this  omission  has  the  effect  of  rendering  the 
foreclosure- proceedings  against  the  heirs  of 
Grish  Chunder  Banerjee  invalid  and  inefifec- 
tual. 


The  7th  May  1874. 

Present : 

The  Hon'ble  \V.  Ainslie  and  W.  F. 
McDonell,  Judges, 

Religious  End owment^  Shebaits — Alienation- 
Right  of  Suit— Additional  Party— Act  VIII.  of 

18591  s.  73. 

Case  No.  2204  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  the  2^-Pergunnahs, 
dated  the  2yth  May  iSyj^  reversing  a 
decision  0/  the  Inrd  Subordinate  Judge 
of  that  District^  dated  the  2jrd  September 
i8y2, 

Biddia  Soondurec  Dossee  and  others 
(PlainiiffsJ,  Appellants, 

versus 

Doorganund  Chatter jee  and  others 
(Defendants),  Respondents, 

Baboo  Nil  Madhub  Rose  for  Appellants. 

Baboo  Juggut  Chunder  Banerjee 
for  Respondents. 

Case. — Plaintiffs,  as  shebaits,  sued  for  declaration  oi 
the  ri<;hts  of  two  idols  in  certain  property  and  for 
posse-^sion  by  setting  aside  an  execution-sale,  alle^j^ing' 
that  their  late  father-in-law  dedicated  the  property  to 
the  service  of  the  idols,  and  by  his  wiU  appointed  his 
adopted  son  R  (their  husband)  to  be  the  shebait  of  the 
said  Idols  ;  that  plaintiffs  were  performing^  the  service 
from  the  profits  of  the  endowment ;  and  that  their  hus- 
band had  mortgaged  the  property  to  the  defendant  A , 
who  had  subsequently  caused  it  to  be  sold  in  execution  : 

Hi-LD  that  the  plaintiffs  having  no  right  as  shebaits 
against  K  could  not  maintain  the  suit,  and  having  omit- 
ted  to  make  him  a  defendant,  the  Court  could  not  make 
him  a  party  under  Act  VI II.  of  1S59,  s.  73,  without  a 
material  variation  of  the  plaint. 

Aindie,  J. — It  seems  to  us  that  the  Lower 
Appellate  Court  was  right  in  holding  that  the 
plaintiffs  could  not  maintain  this  suit.  Before 
they  could  set  themselves  up  as  shebaits  with 
a  legal  right  to  proceed  against  the  present 
defendants,  it  was  necessary  for  them  to  show 
thai  they  had  in  some  way  acquired  a  right 
as  shebait  against  Rama  Pershad,  who  was 
the  shebait  properly  appointed  under  the 
will  of  Radha  Mohun  Chowdhry,  the  founder 
of  the  endowment.  They  have  not  made 
Rama  Pershad  a  party  in  the  present  suit, 
and  we  think  that,  looking  to  the  form  of  the 
plaint,  the  Court  ought  not  to  make  him  a 
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party  under  section  73.  The  plaintiffs  have 
deliberately  chosen,  not  only  to  omit  to  make 
Rama  Pershad  a  defendant  in  this  suit,  but 
also  to  state  their  claim  in  sufficiently  wide 
terms.  If  we  add  Rama  Pershad  as  a  defend- 
ant on  the  record,  we  must  also  add  a  prayer 
to  the  effect  that  it  be  declared  that  he  has, 
by  his  misconduct,  forfeited  his  right,  so  as 
to  give  the  plaintiffs  a  right  to  represent  the 
idol  as  against  third  parties,  and  maintain 
this  suit.  This  is  such  a  variation  of  the 
plaint  that  we  do  not  think  the  provisions  of 
section  73  should  be  applied  in  this  suit. 
The  special  appeal  will  be  dismissed  with 
costs. 


The  iilh  May  1874. 

Present : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges. 

Attachment— Act  VIII.  of  1859,  s.  270— Mort- 
gage-bond— Lien  of  Mortgagee. 

Case  No.  2231  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated 
the  gth  July  i8yj,  affirming  a  decision 
of  the  Officiating  Subordinate  Judge  of 
that  District,    dated    the   2jrd  December 

1 8^2. 

Raj  Chunder  Shaha  (Plaintiff),  Appellant^ 

versus 

Hur  Mohun  Roy  (Decree-holder), 
Respondent, 

Baboos  Kalee  Mohun  Dass,  Mohinee  Mohun 
Roy^  and  Lall  Mohun  Dass  for  Appellant. 

Baboo  Hem  Chunder  Banerjee 
for  Respondent. 

Plaintiff  obtained  a  decree  under  Act  XX.  of  1S66, 
S'  53>  on  a  specially  registered  bond,  and  in  execution 
attached  and  sold  the  property  which  had  been  mort- 
g-agred  thereunder.  As  this  property,  however,  had  been 
previously  attached  by  defendant,  the  Court  ordered 
the  proceeds  to  be  paid  to  defendant.  Plaintiff  sued 
defendant  to  recover  these  proceeds  : 

Held  that  Act  VIM.  of  1S59,  s.  270,  lays  down  a  mere 
rule  of  procedure  for  determining^  questions  between 
rival  decree-holders,  which  was  never  intended  to  alter 
or  limit  rights  secured  by  contract  independently  of  the 
Code  of  Civil  Procedure  : 

Held  that,  in  selling thelmortg^ajred  property,  plaintiff 
sold  the  whole  interest  of  his  debtor,  and  his  lien  was 
transferred  from  the  property  to  the  purchase-money. 
Plaintiif  was  accordingly  declared  to  be  entitled  to  the 
saIe>proceeds  sued  for. 

Ainslie,  J.— One  Emam  Buksh,  on  the 
30th  July  i86q,  mortgaged  certain  property 
to  the  plaintiff  by  a  specially  registered 
bond  as  security  for  a  debt  of  Rs.  4,273. 


On    the     30lh    July     1870,     the     plaintiff 
obtained  a  decree  under  section  53,  Act  XX. 
of  1866.     In   execution  of    that  decree  he 
attached  the  mongaged  properly  on  the  1st 
December  1870,  and,  on  the  i8ih  April  1871, 
this  property  was  sold  at  the  plaintiff's  soit. 
It  appears  that,  prior  to  the  attachment  by 
thu  plaintiff,  the  defendant,  on  the  17th  July 
1870,  attached  the  same  property,  and  the 
Court,  by  an  order  of  the  25th  July  1871, 
directed,  under  the  provisions  of  section  270  ^ 
of  the  Civil  Procedure  Code,  that  the  sale- 
proceeds  be  paid  over  to  the  defendant  by 
right  of  his  prior  attachment.     The  plaintiff 
sues  to  recover  those  sale- proceeds  from  the 
hand  of  the  defendant,  and  the  only  question 
before  us  is  whether  his  right,  by  reason  of 
the  contract-lien  he  had  obtained  on  the  pro- 
perty, is  to  take  precedence  of  the  right  of 
the  defendant  by  prior  attachment.     We  are 
of  opinion  that  the  rule  in  section  270  is  a 
mere  rule  of  procedure  by  which  the  Courts  | 
are  to  be  guided  in  determining  questions 
between  rival  decree- holders,  but  that  it  was 
never  intended  to  alter  or  limit  the  rights  \o 
which  a  party  may  have  by  contract  inde- 
pendently of  the  rules  embodied  in  the  Code 
of  Civil   Procedure.     This  case  may  be  dis- 
posed of  by  reference  to  a  judgment  deli- 
vered by  Mr.  Justice    Pontifex,  reported  in 
19    Weekly    Reporter,    p.    255.      In    that  I 
case  it  was  held  that  the  decree  was  a  simple 
money-decree ;  that  the  form  of  the  mort- 
gage or  charge  created  by  the  bond  did  nol 
vest  any  estate  in  the  moitgagee,  but  onif 
established  a  lien  as  incident  to  the  money- 
debt  ;  and  that,  when  the  contract-debt  passed 
into  a  judgment-debt,  the  lien  continued; 
that,  inasmuch  as  the  debtor  had  done  noihiny 
whatsoever  to  discharge   the  lien,   it  could, 
not  of  itself  cease  to  exist,  and,  if   it  did 
exist,  it   only   existed    as   incidental    to  the 
judgment-debt.     Theju  igmem  thcngoesoa 
to  state  ihat  the  creditor  attached    the  pro* 
perty  in  e.xecution  of  his  decree,   and  Mr. 
Justice    Pontifex   says :    *'  It  seems   to  me 
"  clear  that  an  attachment  under  a  money- 
**  decree  on  a  mortgage-bond  and  the  mort- 
"  gage-lien  cannot  co-exist  separatel}'  in  lbs 
**  property  hypothecated,  and  that  such  an 
**  attachment  must  be  treated,  when  existingi 
"  as  an  attachment  enforcing  the  lien  ;  and  as 
**  the  property  was  sold  pending  such  attach* 
"  ment,  the  lien  was  transferred    from  the 
"  property  to  the  purchase- money,  and  ther&i 
**  upon  the  property  became  thenceforth  di* 
"  charged  from  the  lien,"  and  it  is  then  ^ 
that  the  purchaser  of  the  decree  in  that  casi 
•'  after  the  rejection  of  his  application  wit| 
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"respect  to  the  purchase-money,  might  have 
"  instituted  a  regular  suit  to  establish  his 
"liile  to  it  under  section  270." 

We  think  where  there  is  a  simple  mortgage 
and  a  money-decree  obtained  on  the  bond,  if 
the  creditor  chooses  to  proceed  against  the 
mortgaged  properly,  and  to  sell  it,  he  must  be 
taken  to  sell  the  whole  interest  of  his  debtor. 
The  interest  of  the  debtor  is  in  no  way 
reduced  by  the  hypothecation,  and  no  part  of 
his  estate  passes  from  him  to  the  creditor. 
The  property  is  simply  pledged  as  a  security. 
As  the  plaintifl  in  this  case  must  be  taken 
to  have  sold  the  whole  property  mortgaged 
under  his  decree,  he  has  nothing  to  fall  back 
upon  e.Kcept  the  proceeds  which  represent 
that  property.  There  is  no  possible  reason 
that  we  can  see  for  supposing  that,  by  pro- 
ceeding in  this  way  to  realize  from  the 
security,  he  loses  the  security.  In  this  view 
ve  think  that  the  judgments  of  both  the 
Courts  below,  in  so  far  as  they  concern  the 
present  respondent,  must  be  set  aside,  and  the 
plaintiff  must  be  declared  entitled  to  recover 
from  the  respondent  the  amount  of  the  sale- 
proceeds  paid  over  to  the  latter,  and  also  to 
recover  costs  in  all  the  Courts. 


The  1 2th  May  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

CoQfeyance  by  Party  not  in  Possession— Right 
of  Suit — Objections— Special  Appeal. 

Case  No.  1507  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun^  dated  the  2gth  April 
'*7j»  affirming  a  decision  of  the  Subordi- 
nate Judge  of  that  District,  dated  the  12th 
July  i8y2. 

Bikan  Singh  and  others  (Defendants), 
Appellants, 

versus 

Massamut  Parbutty  Kooer  and  others 
(Plaintiffs),  Respondents, 

Mr,  R,  T,  Allan  and  Baboo  Dama  Churn 
Banerjee  for  Appellants. 

Bahoos  Ch under  Madhub  Ghose  and  Judoo 
Nath  Sahoy  for  Respondents. 

Where  a  coqveyance  of  property  was  made  by  a 
son  who  had  beeo  in  possession  and  enjoyment  for 


years  before  she  was  wrong-fully  ousted,  the  convey- 
ance was  held  to  ^ive  a  right  to  sue  for  immediate 
possession. 

An  objection  against  the  decision  of  the  lower  Court 
ought  not  to  have  effect  in  special  appeal,  unless  it  is 
of  such  a  kind  as  to  indicate  probable  failure  of  justice. 

Phear,  J,—  Ws,  think  that  we  ought  not 
to  interfere  with  the  decision  of  the  Lower 
Appellate  Court. 

We  were  first  asked;  on  the  part  of  the 
appellant,  not  to  entertain  the  appeal  on  the 
ground  that  Parbutty  Kooer,  in  favour  o( 
whom  jointly  with  others  the  decree  appealed 
from  had  been  made,  when  the  appeal  was 
called  on,  presented  a  petition  to  the  Court 
asking  that  a  compromise,  which  she  alone 
had  entered  into  with  the  present  defendant, 
be  carried  into  effect ;  and  we  were  further 
asked  to  pass  a  decree  between  the  parties 
according  to  the  terms  of  that  compromise. 

Now,  clearly  this  petition  did  not  of  itself 
afford  any  sufficient  ground  why  the  appeal 
should   not   be    proceeded   with.     Parbutty 
Kooer  and  those  persons  who,  under  the  de- 
cree which  is  now  appealed  from,  are  jointly 
judgment-creditors  with  her,  in  due  course^ 
jointly  retained  a  pleader  of  this  Court,  and 
by  him  have  appeared  in  this  appeal.   If'  Par- 
I  butty  Kooer  has  any  good  reason  for  withdraw- 
ing her  vakalutnama  which  she  gave  jointly 
with  her  co-judgment-creditors,  she  ought  to 
have  done  so  before  the  appeal  came  on  to  be 
heard.     Undoubtedly,  if  the  learned  gentle- 
man who  appears  for  her  with  a   separate 
petition  to-day  had  given  us  any  ground  for 
supposing  that,  by  postponement  of  the  appeal, 
and  so  giving  Parbutty  Kooer  an  opportunity, 
to    withdraw    her    vakalutnama  before  the. 
appeal  came  on  to  be  heard,  right  and  justice 
would  be  promoted,  we  should  feel  ourselves 
bound  to  postpone  it  for  that  purpose.     But 
nothipg  has  been  brought  before  us  tending 
to  make  us  suppose  that  this  would  be  the. 
case.     Even  if  Parbutty  had,  from  the  begin- 
ning, declined  to  take  any  part  in  defending' 
the  appeal,  her  co-judgment-creditors  would, 
certainly  have  a  right  to  be  allowed  to  do- 
so  without  her,  unless  prevented  by  good, 
cause   arising  out   of    their    own   conduct.: 
And,  even  if  no  one  appeared  on  the  appeal 
on  behalf  of  the  plaintiffs  respondents,  stillr 
the  appeal  would   have  to   be  heard   andr 
determined    on    its    merits,    unless   it  was. 
whhdrawn.     In  which   case    the    appellant^ 
would  have  the  decree  of  the  lower  Court, 
ag^ainst  him.    The  compromise  made  with^ 
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one  of  the  co-judgment- creditors  could  only 
be  taken  into  consideration,  if  at  all,  in  the 
execution-proceedings. 

When  the  appeal  was  called  on,  the  only 
ground  upon  which  it  was  maintained  before 
us,  was  the  objection  that  the  plaintiffs,  Nos. 
3,  4,  and  5,  that  is,  the  judgment-creditors, 
other  than  Parbutty  Kooer,  had  no  right  of 
suit  jointly  with  Parbutty  Kooer  in  this 
case  ;  and  therefore  that  the  decree  which 
has  been  made  in  their  favour  jointly  with 
Parbutty  Kooer  was  a  bad  decree,  and  ought 
not  to  be  allowed  to  stand. 

It  seems  that,  according  to  the  statement 
of  facts  made  in  the  plaint,  the  cause  of 
action'  accrued  to  Parbutty  Kooer  herself 
some  time  before  the  suit  was  brought,  and 
that,  while  she  was  out  of  possession  of  the 
property  which  she  now  seeks  to  recover 
(probably  for  the  purpose  of  obtaining  neces- 
sary funds  to  carry  on  the  suit),  she  sold  a 
share  in  that  property  and  certain  rights 
of  suit  to  the  plaintiffs  who  have  been  spoken 
of  as  plaintiffs  3,  4,  and  5,  and  it  is  urged 
that,  according  to  de<::isions  of  this  Court 
and  of  the  Privy  Council,  persons  in  the 
situation  which  these  last-mentioned  plaint- 
iffs thus  came  into  do  not  thereby  obtain  a 
right  of  suit  for  the  recovery  of  the  immediate 
possession  of  the  land.  We  have  been 
referred  on  this  point  to  the  case  reported 
in  the  21  Weekly  Reporter,  p.  loi,  and 
to  the  cases  decided  in  the  Privy  Council 
and  in  this  Court  which  are  cited  in  that 
report.  But,  in  all  those  cases,  we  fmd  that 
the  property  which  was  the  subject  of  con- 
veyance had  never,  before  the  date  of  the 
conveyance,  been  in  the  possession  and  enjoy- 
ment of  the  person  who  professed  to  convey 
it.  And  the  Courts  held  that,  under  the 
circumstances  of  those  suits,  the  conveyance 
did  not  of  itself  operate  to  pass  a  right  to 
sue  alone  for  the  immediate  possession  of 
the  property,  and  that  it  was  at  least  essen- 
tial to  such  a  right  that  the  vendee  should  be 
in  a  position  to  claim  specific  performance  of 
the  contract  of  conveyance  from  his  vendor. 
The  facts  of  the  present  case  are  different, 
because  both  the  Courts  below  have  found 
that  Parbutty  Kooer  had  been  in  possession 
and  enjoyment  of  the  property  which  is  the 
subject  of  suit  for  some  four  years  before  she 
was  wrongfully  ousted  from  the  property  by 
the  defendants  in  the  way  she  alleges  in  her 
plaint,  and  she  herself  in  her  plaint  states 
that  she  has  effectively  given  a  share  of  the 
properly  to  her  co-plaintiffs.  And  we  have, 
in  the  decisions  reported  in  the  11  Weekly 
Reporter,  p.  134,  and  in  the  same  volume, 


p.  80,  precedents  tending  to  show  that  a 
conveyance  of  property,  under  circumstances 
similar  to  those  alleged  in  the  present  plaint, 
give  the  person,  to  whom  the  conveyance  is 
made,  a  right  to  sue  for  the  immediate  posses- 
sion  of  the  property. 

In  our  opinion  the  present  case  does  not 
fall    within    the    principle   which    was  laid 
down  bv  the  Privy  Council,  and  followed  in 
the     cases     reported    in     the    21     Weekly 
Reporter,  p.  10 1.     But,  even  had  we  thought 
otherwise,    it  still  would  be  a  question  here 
whether  we  ought  to  interfere  upon  special 
appeal,  because   we   ought   not,  on  special 
appeal,  to  give  effect  to  an  objection  made 
against   the    decision    of   the    lower   Court, 
unless  that  objection  be  of  such  a  kind  as  to 
satisfy   us   that   there   has   probably  been  a 
failure  of  justice  consequent  upon  the  decision 
passed  by  the  lower  Couit. 

Now  it  must  be  borne  in  mind  that  in  the 
present  appeal  no  objection  whatever  is  made 
to  the  decision  of  the  Lower  Appellate  Court 
upon   the  merits   of    the    case.     And    the 
finding  of  that  Court  is  that  the  defendants 
wrongfully    ousted     the     plaintiff    Parbmiy 
Kooer  from  the  possession  of  the  property  in 
suit  to  which  she  was  of  right  entitled,  and 
of  which   she  had   been  previously    in    the 
quiet  possession  and  enjoyment.    This  being 
so,  and  the  decree  for  recovery  of  possession 
as  against  the  defendants  having  been  made 
in  her  favour,  it  can  be  in  no  way,  so  far  as 
we  can  perceive,  of  any  prejudice  whatever 
to  the  defendants  that  the  persons  to  whom 
Parbutty    Kooer  has,  by  her  own  account, 
conveyed  a  share  of  this  property  should  be 
joined   with  her  as  co-plaintiffs.     We  must 
take  it  that  she  has  an  undoubted  right  under 
this  decree  as  against  the  defendants  to  have 
the    possession    and     dominion     over     ibis 
property.  And  this  being  so,  the  co-plaintiffs, 
who,  by  her  own  solemn  affirmation  made  in 
the    plaint,   are  persons   to   whom    she    has 
conveyed    a     share    of    this    property,     are 
entitled   as  well  against  her   as  against  the 
defendants  to  obtain  a  specific  performance 
of   their   contract   with  her.     And  it  would 
serve  no  end  of  equity  or  good  conscience,  as 
far  as  we  can  see,  to  interfere  with  the  decree 
which  has  been  made  by  the  lower  Court  by 
excluding  from   that  decree  the    names    of 
Parbutty   Kooer   co-plaintiffs   as  judgment- 
creditors. 

On  the  whole,  we  are  of  opinion  that 
there  is  no  good  ground  shown  to  us  on  this 
appeal  for  our  disturbing  the  decision  of  ihe 
Lower  Appellate  Court.  And  accord inc^lv 
the  appeal  is  dismissed  with  costs. 
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The  i3ih  May  1874. 
Present : 

The  Hon'ble  W.  Ainslie  and  W.  F.  McDonell, 

Judges, 

Jurisdiction— Special  Appeal. 

Case  No.  2262  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Jlooghly, 
dated  the  joth  June  tSyjy  reversing  a 
decision  of  the  Moonsiff  of  Serampore, 
dated  the  30th  September  1872, 

Koylash  Chunder  Ghose  (one  of  the 
Defendants),  Appellant, 

versus 

Shaikh  Ashruf  Ali  (Plaintiff),  Respondent. 

Messrs.  G.  Gregory  and  C,  Jackson  and 
Babco  Bhowanee  Churn  Dutt  for  Appel- 
lant. 

Baboos  Mohinee  Mohun  Koy\  Hem  C  hunder 
Banerjee,  and  Kash  Beharee  Ghose  for 
Respondent. 

A  Moonsiff  having*  returned  a  plaint  under  Act  XXI II. 
cf  i^t,  s  3,  and  dismissed  (he  suit  as  being  in  value 
beyond  bis  jurisdiction,  the  plaintiff  appealed  to  the 
Dtstrtct  Judge,  who,  un  14th  June  1-^72,  pronounced  the 
decision  wrong",  and  ordered  the  Moonsiff  to  try  the  suit. 
The  s«it  was  accordingly  tried  and  dismii>sed  ;  but  on 
appeal  it  was  decreed  by  the  Subordinate  Jud};e.  Sub- 
seqaendy  a  special  appeal  was  preferred  in  which  ob- 
jectioa  was  raised  on  tn«  bcore  ot  jurisdiction  : 

Held  that  the  objection  could  not  be  taken  at  thi^ 
stage,  as  defendant  had  not  chosen  to  appeal  against 
the  District  Judge's  order  of  14th  June  \h^2. 

Ainslie t  J. — The  objection  as  to  juris- 
diction cannot  be  taken  at  ihis  stage  oi:  ilic 
case.  The  appellant  had  a  right  lu  come  up 
here  in  special  appeal  tiom  the  order  passeo 
on  ibe  14th  of  June  1872.  He  did  not 
choose  to  do  so,  although  the  orders  of  the 
Jower  Courts  were  against  him,  but  he  now 
wishes  to  take  this  point  on  the  authority  of 
tbe  decision  in  the  Weekly  Reporter, Volume 


(i 


(I 


v.,  p.  91,  which  does  not  appear  to  us  to 
apply  to  this  case. 

The  matter  of  limitation  is  one  which 
affects  the  plaintiff's  right  to  recover  at  all, 
whereas  this  question  of  jurisdiction  has  no 
bearing  upon  the  merits,  and  simply  refers 
to  the  form  in  which  a  suit  should  be  brought. 

Of  the  oiher  objections  taken  by  the  appel- 
lant, the  one  in  respect  of  the  necessity  for 
ihe  creation  of  the  putnee  by  Oma  Moyee 
cannot  be  admitted.  We  must  take  it  that 
the  Subordinate  Judge's  finding  is  a  finding 
of  fact  upon  that  point.  But  with  respect 
to  the  confirmation  of  the  putnee  by  Aubinash 
Chunder  after  the  death  of  Oma  Moyee,  the 
judgment  of  the  lower  Court  seems  to  us 
defective  in  several  respects.  Tfie  Subor- 
dinate Judge  says  that  "the  dakhilas  and 
•*  the  hookoomnama  are  full  of  fraud,  because 
"  they  were  filed  in  Court  after  the  putnee 
*'  had  been  granted  to  the  plaintiff ;  and  as 
"  the  defendant  Koylash  did  not  venture  to 

file   the  three   papers,   the  two    dakhilas 

were  filed  through  one  named  Bama 
*'  Churn,  who.  was  the  gomashta  of  Koylash, 
**  and  the  hookoomnama  through  one 
"  named  Shama  Churn,  who  was  a  servant  of 
"  Koylash."  The  fact  that  the  papers  were 
not  filed  in  Court  before  the  granting  of  the 
putnee  to  the  plaintiff  may  or  may  not  be 
material  according  as  it  appears  that  there 
was  occasion  to  file  them  or  not.  The  fact 
of  Bama  Churn  and  Shama  Churn  having 
filed  the  hookoomnama  and  dakhilas,  they 
being  servants  of  Koylash,  does  not  appear 
to  us  to  be  material  Such  proceeding  would 
not  relieve  Koylash  of  any  responsibility  in 
respect  of  those  papers,  if  it  should  turn  out 
that  they  are  forgeries. 

Then  ihere  is  this  further  objection  that 
the  Moonsiff  says  in  his  judgment  :  "  Be- 
'•  sides  these  there  are  certain  other  dakhilas 
*•  granted  by  Aubinash  which  have  been  pro- 
"  duced  and  proved  by  the  defendant." 
These  other  dakhilas  have  not  been  con- 
sidered in  any  way  by  the  Subordinate 
Judge. 

It  is  alleged  that  payments  of  rent  have 
been  made  by  the  defendant  to  the  rever- 
sioner after  purchase  by  the  plaintiff,  and 
that  the  plaintiff  has  been  standing  by  silent. 
If  ttiis  is  so,  it  is  a  most  important  fact  in 
the  case,  and  one  which  cannot  fail  to 
influence  the  judgment  of  the  Couit  below. 

We  think  that  on  the  question  of  the 
ratification  of  the  putnee  grant  created  by 
Oma  Moyee,  the  case  must  go  back  for 
re-consideration. 

Costs  will  foUpw  the  result. 
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The  15th  May  1874. 

Presenl  : 

The  Hon'ble  \V.  Markby,  Judge, 

Execution  of  PriTy  Council  Decree— AfiSnna- 
tion  of  Decree  by  Appellate  Court 

Case  No.  iii  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/  iMidnapore,  dated  the 
2'jth  April  iS'j^. 

Joy  Narain  Giree  (Judgment-debtor), 
Appellant^ 

versus 

Goluck  Chunder  Mytee  (Decree  holder), 

Hespondent, 

Jhe  Advocate-General  and  Mr.  R.  T,  Allan, 
Bahoos  Kalee  Mohun  Djss  and  Ram 
Churn  Miller  for  Appellant. 

Baboos   Bhoivanee    Churn    Dull    and   Hem 
Chunder  Banerjee  for  Respondent. 

Where  application  for  execution  of  an  order  of  Her 
Majesty  in  Council  has  been  made  elsewhere  than  in 
the  High  Court,  the  prociredinjrs  are  invalid. 

Where  a  decree  is  simply  affirmed  by  the  Appellate 
Court,  it  is  the  decree  of  the  Appellate  Court  which  is 
to  be  executed. 

This  case  was  heard  by  me  sittinf?  alone 
by  consent  of  the  parties.  1  think  it  is 
impossible  to  get  over  the  objection  now 
taken  by  the  appellant.  Although  it  is  in 
one  sense  an  objection  of  form  only,  still  I 
think  the  form  is  one  which  it  would  not 
be  desirable  to  dispense  wiilv  Section  19 
of  Act  VI.  of  1874  expressly  directs  that 
any  person  desirous  to  obtain  execution  of 
an  order  of  Her  Majesty  in  Council  is  to 
commence  proceedings  by  an  application  10 
this  Court.  There  were  very  good  reasons 
for  introducing  that  practice,  and  I  think  it 
is  one  which  ought  to  be  adhered  10.  There- 
fore if  this  is  an  application  10  obtain  execu- 
tion of  an  order  of  Her  Majesty  in  Council, 
the  proceedings  were  commenced  in  the 
wrong  Court,  and  are  consequently  invalid 
The  only  question  therefore  is  whether  this 
is  an  application  to  execute  the  order  of  Her 
Majesty  in  Council.  It  is  quite  true  that 
the  appeal  was  simply  dismissrd  by  Her 
Majesty  in  Council,  and  there  were  no  costs 
given.  Therefore  there  is  no  part  of  that 
order  which  is  of  a  mandatory  character. 
But  the  cases  in  this  Court  and  in  the 
Madras  Court  appear  to  have  decided  that 
where  a  decree  is  simply  affirmed  by  the 
Appellate    Court,  it    is    the  decree  of  the 


Appellate  Court  which  is  to  be  executed,  and 
not  the  decree  of  the  Court  below  which 
has  been  affirmed  ;  and  although  in  a  decision 
reported  in  the  17  Weekly  Reporter, 
p.  292,  the  Privy  Council  expressed  some 
doubt  as  to  how  ihey  would  decide  that 
matter  if  it  had  been  res  inlegra^  they 
expressly  said  that  they  would  not  dissent 
from  the  decisions  of  the  Courts  of  this 
country  which  so  laid  down  the  law.  It 
seems  to  me  that  I  am  bound  to  follow  those 
decisions.  Under  these  circumstances,  1 
think  that  execution-proceedings  must  be 
stayed. 

The  order  *i'ill  be  that  further  executioa 
be  stayed,  and  that  possession  which  has 
already  been  taken  be  given  up ;  the  judg- 
ment-debtor undertaking  that  no  suit  should 
be  brouijhi  in  respect  of  anything  that  has 
been  already  done  in  e.xecuiion.  The  appel- 
lant is  entitled  to  his  costs  in  this  Court  and 
in  the  Court  below. 


The  15th  May  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris. 

Judges, 

Certificate  of  Administration— Act  XXVII.  of 

i860. 

Cases  Nos.  64  and  66  of  1874. 

Miscellaneous  Appea  s  from  an  order  passed 
bv  the  Jud^e  of  Gya,  dated  the  12th 
P^ebruary  iSy^. 

Gouree  Byjnath  Pershad  and  another 
(Objectors),  Appellants, 

versus 

Mussamut  Lochun  Kooer  (Petitioner), 

Respondent, 

Messrs.  J.  II.  A.  Branson  and  R,  T,  Allan 
and  Bahoos  Unnoda  Pershad  Banerjee 
and  Umbika  Churn  Banerjee  for  Appel- 
lants. 

The  Advocate-General  and  Baboo  Kalee 
Mohun  Doss  and  Moonshee  Mahomed 
Vusu/iov  Respondent. 

A  certificate  under  Act  XXVII.  of  i860  gives  no  title 
to  the  property  in  succession  to  the  deceased,  neither 
does  it  authorize  the  holder  to  sue  for  and  collect  debts 
which  have  accrued  due  after  the  death  of  the  deceas- 
ed to  persons  who  have  subsequently  become  owners 
of  his  property. 

Phear,  ^.— We  are  of  opinion  that  we 
ought  not  10  interfere  with  the  grant  of  the 

f        . 
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certificate  which  has  been  made  bv  ihf*  Court 
below.  The  certificate  authorizes  Lochun 
Kooer,  under  the  provisions  of  Act  XXVI I. 
of  i860,  to  collect  the  personal  debts  of  Joy 
Kurun  Lall,  deceased.  Both  parties  who 
appear  before  us  seem  to  agree  that  there 
are  such  debts  still  outstanding  and  unpaid, 
noiwithstanding  that  Joy  Kurun  Lall  died 
some  seven  or  eight  years  ago  ;  and  that  his 
estate  ai  d  the  property  which  was  his  has,  in 
the  intervening  period,  been  in  the  possession 
and  management  of  his  widow  Ju<oda  Kooer ; 
and,  if  there  are  these  debts,  then  it  seems 
perfectly  plain  that  Lochun  Kooer  is,  on  the 
state  of  the  family  which  has  been  disclosed 
to  us,  the  proper  person  to  collect  them  in  the 
name  of  her  deceased  father.  No  one  else 
can  have  that  right  unless  he  has  acquired  it 
by  conveyance  or  transfer  for  good  consider- 
ation. 

On    the    part  of    Gouree    Byjnath,  who 
opposes  the  grant  of  the  certificate  to  Lochun 
Kooer,  and  who  asks  to  have  the  ccriificare 
granted  to  his  son,  it  has  been  argued  that 
Lochun   Kooer   did    in  fact  assign   all   her 
right  to  collect  these  debts  16  Gouree  Byj- 
nath, or,  at  any  rate,  executed  a  deed  which 
on  the  events   which   have   happened   now 
operates  as  an  assignment  by  her  of  these 
rights  to  Gouree  Byjnath.     But  we  find  that, 
at  the  time  when  the  deed  of  compromise 
thus  ^efer^ed  to  was  executed   by  Lochun 
Kooer,  she  had  no  rights  of  any  kind  to  these 
debts;  she  was  then  at  most  the  reversionary 
heir  to  her  father's  property,  expectant  upon 
the  death  of  her  mother  Jusoda  Kooer,  and 
had  no  immediate  rights  to  either  the  pro- 
perty of  her  deceased  father,  or  to  interfere 
in  any  way  with  the  collecting  of  his  assets. 
Consequently  this  deed,  if  it  was  executed  by 
her  as  Gouree    Byjnath   maintains   it  was, 
could  only  now  be  used  against  her  in  the 
^ay  of  estoppel.     And,  upon  a  matter  such 
as  that  which   is   now   before  us,   we  need 
hardly  say    that   the    Court   is    not,   strictly 
speaking,  called  upon  to  go  into  a  question 
of  estoppel  of  this  nature.     The  certificate, 
*'bich   has    been  granted,  cannot    by    any 
possibility  give  Lochun  Kooer  any  proprie- 
tary right.     The  only  serious  question  which 
njight  occur  to  the  Court  under  the  circum- 
stances is  whether  or  not  the  certificate  has 
been  unnecessarily  granted.     And,  inasmuch 
as  both  parties  agree  ihelre  are  debts  out- 
standing due  to  Joy  Kurun  Lall,  deceased, 
then  Lochun   Kooer   is   the   proper  person 
to  collect  them,  unless  the  estoppel  should  be 
put  in  force  against  her.     But  the  compro- 
^se  has  been  read  to  us.    And,  so  far  as  we 


can  judge  upon  a  cursory  consideration  of 
it,  there  seems  no  ground  in  equity  or  good 
conscience  why,  in  a  matter  of  the  present 
kind,  that  document  should  be  used  against 
Lochun  Kooer  to  estop  her  from  asking  for 
the  certificate. 

There  seems  to  have  been  some  misappre- 
hension in  the  Court  below  as  to  the  opera- 
tion of  a  certificate  of  this  kind,  and  even 
as  to  the  effect  of  the  decision  of  the  High 
Court  which  granted  a  certificate  on  a  former 
occasion  to  Jusoda  Kooer.  The  words  of 
section  2  of  Act  XX VL  of  i860  ought  to 
make  the  matter  clear.  The  certificate  is 
merely  an  authority  to  the  person  who 
obtains  it  to  represent  the  deceased  person 
for  the  purpose  of  collecting  the  debts  due 
to  him  or  payable  in  his  name,  and  serves  to 
protect  every  debtor  of  the  deceased  who 
pays  his  debt  to  the  holder  of  the  certificate. 
It  gives  no  title  to  the  property  in  succession 
to  the  deceased,  neither  does  it  authorize  the 
holder  to  sue  for  and  collect  debts  which  did 
not  accrue  due  to  the  deceased,  but  have 
accrued  due,  after  his  death,  to  persons  who 
subsequently  thereto  became  the  owners  of 
the  property  which  originally  belonged  to 
him.  We  think  that  the  appeal  of  Gouree 
Byjnath  as^ainst  the  grant  of  the  certificates, 
and  the  application  of  Gouree  Byjnath's 
son  for  a  certificate  to  himself,  should  be 
dismissed  with  costs. 

We  assess  costs  in  each  appeal  at  Rs.  Bo. 


The  15th  May  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Act  VIII.  of  1859,  s.  230— Ouster. 
Case  No.  1578  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Jud^e  of  i^arun,  dated  the  ^th  May 
iSjj,  reverdng  a  decision  of  the  Suhordi^ 
nate  Judge  of  that  District,  dated  the 
lit  August  lSj2. 

Ruttun  Kooer  and  others  (Plaintiffs), 
Appellants, 

versus 

1 

!       Syud  Tussuduck  Hossein  (Defendant), 
I  Respondent. 
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Baboo  Doorga  Dfss  Dutt  for  Anpelhmts. 
Mr.  R.  E.  TwiiiaU  for  Respondent. 

A  suit  initiated  under  Act  VIII.  of  1N59,  s.  230, 
cannot  be  tried  as  a  regular  suit  without  a  proper  plaint 
and  stamp,  unless  the  plaintiffs  or  petitioners  complain 
of  actual  ouster. 

Phear,  J, — Wjc  think  that  the  Judge  is 
wrong  in  his  interpretation  of  the  decree 
which  was  passed  on  the  21st  December 
1866,  and  affirmed  by  the  High  Court  in 
1868.  No  doubt  the  words  that  were  used 
in  that  decree,  and  indeed  the  language  of 
the  parlies  in  their  petitions,  is  not  quite  so 
precise  as  might  be  desired ;  but,  regard  being 
had  to  the  facts — of  which  the  first  is  that 
the  suit  itself  between  the  parties  initiated  in 
petitions  preferred  under  section  230  of 
the  Civil  Procedure  Code — we  think  there 
can  be  no  doubt  that  the  dispuie  between 
the  parties  was  in  substance  whether  the 
defendants  had  dispossessed  the  plaintiffs  of 
the  specified  property  or  not ;  for,  unless  the 
plaintiffs  or  petitioners  complained  of  actual 
ouster,  they  could  not  rightly  have  been 
allowed  to  have  their  case  tried  as  a  regular 
suit  under  section  530  without  the  filing  of 
a  proper  plaint  and  on  a  proper  stamp.  And 
the  decree  in  its  terms  speaks,  as  we  under- 
stand it,  not  of  confirmation  of  an  actual 
existing  possession,  but  directs  that  the 
plaintiffs  should  be  retained  and  continued 
in  their  former  possession.  Also  we  find 
that  two  years  afterwards  the  Court,  upon 
notice  to  the  judgment-debtors,  issued  an 
order  for  giving  possession  of  the  property 
to  the  plaintiffs.  Taking  all  these  facts 
together,  we  think  that  there  cannot  be  any 
substantial  doubt  that  the  plaintiffs  did  at 
the  outset  complain  of  being  out  of  posses- 
sion ;  that  the  decree  of  Court  was  in  fact 
a  decree  that  they  should  recover  possession  ; 
and  the  Court  itself  did.  after  the  lapse  of 
two  years,  formally  put  them  into  possession. 

This  being  so,  the  Judge  was  wrong  in 
holding  that  the  plaintiffs  never  were  out  of 
possession  of  this  property. 

We  are,  therefore,  of  opinion  that  the 
decree  of  the  Lower  Appellate  Court  must  be 
reversed,  and  the  case  sent  back  for  re-trial. 
On  re-trial  it  will  be  for  the  Court  to  assess 
the  damages  sustained  by  the  plaintiffs  by 
reason  of  their  dispossession,  and  also  to 
apportion  the  damages  between  the  different 
defendants. 

The  appellant  must  have  his  costs  in  this 
Court. 


The  I5ih  May   1874. 

Present : 

The  Hon'ble  J   B   Phear  and  G.  G.  Morris, 

Judges, 

Execution— Attachment— Procedure. 

Case  No.  31  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  ihe  Subordinate  Jud^e  of  Purneahy 
dated  the  nth  February  tSj^. 

Dhunput  Singh  Bahadoor  (one  of  the 
Judgment-debtors),  Appellant, 

versus 

Alexander  John  Forbes  (Decree-holder), 

Respondent. 

The  Officiating  Advocate-  General  and 
Mr,  R.  T,  Allan  for  Appellant. 

Air,  C.  Gregory  for  Respondent. 

Where  a  j  udg-ment  of  the  Privy  Council  ordered  execu- 
tion for  mesne-proHts  to  be  taken  out  first  ag^ainst  one 
defendant  (J),  and  only  on  failure  to  obtain  satisfsictioa 
from  him  a^rainst  the  others  : 

Held  that,  before  the  assets  of  the  former  (7)  had 
been  exhausttd,  attachment  could  not  issue  ag:ainst  the 
property  of  the  latter,  even  by  way  of  a  preliminary  and 
protective  step. 

The  inquiry  in  such  a  case,  whether  or  not  the  assets 
of  J  have  been  exhausted,  shrtuld  be  ma^e  by  calling 
upon  the  other  jud|?ment-credirors  to  show  cause  why 
execution  should  not  proceed  against  them 

Phear f  y. — There  can  be  no  doubt  that 
in  this  case  the  judgment-creditor  was  not 
entitled  to  take  out  execution  for  mesne-profits 
against  the  present  petitioners  until  he  had 
failed  to  obtain  satisfaction  of  his  decree  from 
Johur  Ali.  And  it  was,  therefore,  not  com- 
petent to  the  Subordinate  Judge  to  issue  any 
process  in  execution  until  he  had  determined, 
afier  giving  both  parties  the  opportunity  of 
being  heard,  that  the  judgment-creditor  had 
failed  to  obtain  satisfaction  from  Johur  Ali. 

It  appears  to  us,  regard  being  had  to  the 
petition  and  the  order  of  the  Subordinate 
Judge  made  upon  it,  that  he  was  of  opinion 
that,  although  execution  could  not  be  com- 
pleted by  sale  until  all  had  been  realized  from 
the  property  of  Johur  Ali  which  could  be 
realized,  still  attachment  of  the  petitioners' 
property  might  be  made  by  way  of  a  preli- 
minary and  protective  step.  The  petitioners 
expressly  objected  that  the  Court  had  not  as 
yet  finally  determined  whether  the  assets  of 
Johur  Ali  were  exhausted  ox  not.  And  it 
appears  to  us  that  the  Subordinate  Judge 
advisedly  declined  to  give  effect  to  that  objec- 
tioni  because  bethought  the  attachment  might 

h     . 


i874.] 


Civil 


THE   WEEKLY   REPORTER, 


Rulings. 


105 


issue  whether  the  objection  was  correct  or 
not.  In  this  view  we  are  of  opinion  that 
(lie  order  of  the  Subordinate  Judge  which  is 
appealed  against  must  be  set  aside,  and  the 
Judge  must  be  directed  to  inquire  whether  or 
not  the  property  of  Johur  Ali  has  been 
exhausted  by  the  judgment-creditor  before 
be  issues  any  process  of  execution  in  this 
case. 

The  proper  mode  of  making  the  inquiry  is 
by  calhng  upon  the  present  petitioners  to 
show  cause  why  the  execution  should  not 
proceed  against  them  on  the  ground  that  the 
judgment-creditor  has  exhausted  all  the 
assets  of  Johur  Ali. 

The  appellant  must  have  his  costs  in  this 
Court. 


The  15  th  May  1874. 

Present: 

The  Hon'ble  Romesh  Chunder  Mitter, 

Judge. 

Private  Batwarra— Annulment  by  Decree  — 
Cause  of  Action. 

Case  No.  2498  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Beerbhoomy  dated  the  gth  August  iSyjy 
affirming  a  decision  of  the  Moonsiff  of 
Bolepore,  dated  the  28th  December  i8j2, 

Pooroosottum  Chunder  (Plaintiff),  Appellant, 

versus 

Nilye  Soonder  Pandey  and  another  (two  of 
the  Defendants),  Respondents, 

Bohoo  Kalee  Prosunno  Dutt  for  Appellant. 

Balm  Mohinee  Mohun  Roy  for  Respondents. 

^  »soit  to  recover  possession  of  a  share  in  an  estate 
y  "^  ground  that  a  private  partition  of  the  estate  had 
#u  J*.""*^^**!  by  a  decree,  where  defendant  alleged 
^plaintiff  was  still  in  possession,  hbld  that  platnt- 
w  couJd  have  no  cause  of  action  unless  he  proved  that 
wnadbeen  actually  evicted  from  possession  consequent 
■!»oo  the  decree. 

I  pUKK  this  special  appeal  ought  to  be 
dismissed  with  costs. 

The  plaintiff  sues  to  recover  a  3-gundas 
l-cowrie  share  of  two  mouzahs,  Meerbund 
«nd  Kharijah  Darka,  appertaining  to  talook 
No.  19. 

The  facts  found  and  not  disputed  are 
these:  The  plaintiff  was  ehtitled  to  a  3- 
gundas  i>cowrte  share  of  this  talook.  There 
»a«  a  private  partition  by  which  the  piaint- 
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iffs  were  assigned  a  2 -annas  share  of  Mouzah 
Shah  Allumpore  and  i-anna  share  of  Mouzahs 
Manpore,  Babladanga,  and  Sonajoolee  in  lieu 
of  their  share  in  the  whole  talook.  The 
precise  date  of  this  partition  is  not  known, 
but,  from  the  finding  of  the  Lower  Appellate 
Court,  it  is  clear  that  it  must  have  taken 
place  some  time  previous  to  1838. 

The  principal  defendants  in  this  case,  who 
were  the  owners  by  several  purchases  of 
9  annas  and  i  pie  of  this  estate,  brought 
a  suit  in  the  year  1854  to  cancel  the  private 
butwarra,  and  to  obtain  possession  of 
I -anna  share  of  the  whole  mehal,  namely, 
the  share  which  belonged  to  one  of  their 
vendors — Maffea  Bibee.  They  obtained  a 
decree,  and,  in  execution  of  that  decree,  in 
1865,  obtained  possession  of  their  shares. 
The  plaintiff  alleges  that,  as  the  private 
partition  has  been  thus  annulled,  he  is 
entitled  to  recover  his  share  in  the  Mouzahs 
.Meerbund  and  Kharijah  Darka,  which  had 
been  assigned  to  Maffea  Bibee  in  lieu  of 
her  I -anna  share,  and  which  came  into  the 
possession  of  the  defendants. 

The  Lower  Appellate  Court,  by  its  deci- 
sion dated  the  25th  of  June  1872,  remanded 
the  case  to  be  tried  on  the  question  whether 
or  not  the  defendants'  allegation,  as  to  the 
plaintiff's  being  still  in  possession  of  the 
several  shares  assigned  to  him  in  the  three 
mouzahs  mentioned  above,  is  true.  The 
Court  of  first  instance  to  whom  the  case 
was  remanded  found  that  the  plaintiff  was 
in  possession ;  and  that  finding  has  been 
affirmed  by  the  Low^r  Appellate  Court, 
which  has  accordingly  dismissed  the  plaint- 
iff's suit. 

It  is  contended  in  special  appeal  that, 
notwithstanding  this  finding,  the  plaintiff  is 
entitled  to  a  decree,  because  the  private 
butwarra  having  been  annulled  at  the  instance 
of  the  principal  defendants,  the  plaintiff  is 
entitled  to  his  particular  share  in  the  mouzahs 
in  the  possession  of  the  defendants.  Whether 
he  is  still  in  possession  of  the  particular 
share  of  the  mouzahs  assigned  to  him  or  not 
is  immaterial.  I  do  not  think  that  this 
contention  is  valid.  The  Lower  Appellate 
Court,  before  remanding  the  case,  held  that 
the  plaintiff  could  have  no  cause  of  action, 
until  it  was  proved  that  any  portion  of  the 
shares  of  the  mouzahs  assigned  to  him  had 
been  taken  away.  I  think  that  this  is  a 
correct  view  of  the  law  applicable  to  this 
case.  It  is  not  sufficient  for  the  plaintiff 
to  establish  that  the  private  butwarra  has 
been  annulled  by  a  decree,  but  that  he  has 
been  actually  evicted  from  the  possession  of 
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his  share  consequent  upon  that  decree.  If 
it  were  not  so,  the  plaintiff  would  be  entitled 
to  retain  possession  of  his  proper  share  as 
well  as  to  a  share  in  the  mouzahs  assigned 
to  Maffea  Blbee. 

For  these  reasons  I  think  that  the  Lower 
Appellate  Court  was  right  in  holding  that 
the  plaintiff  would  not  be  entitled  to  a  decree, 
until  it  was  established  that  bis  possession 
in  the  shares  of  the  mouzahs  assigned  to 
him  by  the  private  butwarra  had  actually 
been  disturbed.  Upon  the  question  of  fact, 
both  the  Courts  below  have  come  to  a  finding 
against  the  plaintiff.  I  am  therefore  of 
opinion  that  the  plaintiff's  suit  has  been 
rightly  dismissed.  This  special  appeal  will 
accordingly  be  dismissed  with  costs. 

The  fourth  ground  of  the  memorandum  of 
special  appeal  has  been  abandoned. 


The  i8th  May  1874. 

Preseni  : 

Goverament  Promissory  Note— Renewal- 
Transfer— Allonge. 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Justice^  and  the  Hon'ble  C.  Poniifex, 
Judge. 

On  Appeal  from*  the  judgment  of  the 
Honble  A,  G,  *Macpherson,  exercising 
the  Ordinary  Original  Civil  Jurisdiction 
of  the  High  Court, 

Sreemntty  Monmohinee  Dabee  (Plaintiff), 

Appellant^ 

versus 

The  Secretary  of  State  for  India  in  Council 
(Defendant),  Respondent, 

Mr,  Lowe  and  Mr,  Evans  for  Appellant. 

Mr.  Advocate-General  and  Mr,  Kennedy 
for  Respondent. 

The  holder  of  a  Ck>verament  promissory  oote  cannot 
arbitrarily  insist  upon  harinsr  the  note  renewed ;  but, 


when  the  hack  of  the  note  has  become  coveied  with 
endorsements  of  the  receipt  of  interest  so  that  there  is 
not  room  to  write  an  endorsement  of  the  note  distinctiy , 
the  holder  is  entitled  to  have  it  renewed. 

Where  the  le^al  holder  of  a  Government  proaunory 
note  transfers  the  note,  the  Government  is  bound  to 
act  in  accordance  with  such  transfer,  unless  it  has  notice  - 
of  an  order  of  Court  restraining^  the  holder  from  pactincr 
with  the  oote. 

An  allonge  is  a  slip  of  paper  anneied  to  a  bill  on 
which  the  superif  umerary  endorsements  may  be  written 
when  there  is  not  room  to  write  them  all  distinctly  oa 
the  back  of  the  bill.    The  term  does  not  legally  or 
properly  apply  to  a  paper  annexed  by  the  officers  of 
Government  to  a  Government  promissory  note,  on  which 
further  endorsements  of  the  receipt  of  interest  may 
be  made  after  the  note  itself    is    covered  by  such 
endorsement. 

The  plaintiff,  the  holder  and  endorsee  of  a  | 
Government  pronaissory  note  for  Rs.  i8,4cx>  ' 
of  the  5i  per  cent,  loan,  sued  the  Govern- 
ment under  the  following  circumstances : — 

She   alleged  that,  before  the  promissory 
note  in  question  was  given,  the  Government 
advertized    and    notified,    in    the'   Calcutta 
Gazette  of  the  year  1859,  that  a  loan  of  five 
crores  of  rupees  was  required,  and  that  he 
would  receive  subscriptions  for  the   same, 
half   in    5    per   cent,   promissory    notes    of 
the  Government  of  India,  and  half  in  cash, 
and  that  the  practice  and  rules  theretofore 
in  use  in  regard  to  the  renewal,  sub-division, 
and    consolidation  of  promissory   notes    of 
the  Government  of  India  would  be  adhered 
to  in  respect  to  the  promissory. notes  granted 
to  the  subscribers  of  the  above  loan  of  five 
crores  of  rupees  ;  such   practice  bein^    to 
renew,  consolidate,  or  sub-divide  on  application 
of  the  proprietors  of  such  notes  and  the  pay- 
ment of  the  established  fees  free  of  all  further 
expenses)  unless  the  defendant  was  restrained 
by   an  order  of  a  competent  Court ;    that, 
in  pursuance  of  the  defendant's  said  notifica- 
tion  and    advertizement,    the  sum   of    Rs. 
18,400  was  subscribed,  and  the  promissorf 
note  in  question  was  granted  to  the  Collector 
of  the  24-Pergunnahs,  who,  together  with  the 
other  subscribers  to  the  said  loan   of   five 
crores  of  rupees,  relied  on  the  terais  con- 
tained in  the  said  notification  and  advertize^ 
ment    of    the    defendant    being    faithfaify; 
canied  out. 

She  further  alleged  that  it  had  alwa^ 
been  the  practice  of  the  defendant  to  \uskslk 
on  the  production  of  a  4)romissory  note  up<^ 
interest  due  thereon  being  applied  for,  ai^ 
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to  endorse  the  payment  of  such  interest 
npon  the  back  of  the  promissory  note,  and 
the  plaintiff  had,  in  consequence  of  this 
practice  of  the  defendant,  been  compelled, 
from  time  to  time,  to  send  to  the  defendant 
this  promissory  note  for  the  payment  of 
interest  as  the  same  accrued  due,  and  the 
piooiissory  note  had  been  endorsed  as  afore- 
said according  to  the  defendant's  practice,  by 
reason  whereof  the  promissory  note  had 
become  so  covered  with  such  endorsements 
and  receipts  that  no  space  was  left  on  it  for 
the  endorsement  of  interest  or  for  transfer, 
and  the  note  had  thereby  become  less  in 
value  and  incapable  of  being  transferred. 
The  plaintiff  charged  that  the  defendant 
refused  to  renew  the  note,  although  no  com- 
|>etent  Court  had  passed  any  order  preventing 
him  from  renewing  it.  She  accordingly  sub- 
mitted that  the  defendant  was  bound  to  renew 
the  note  according  to  the  rules  and  practice 
observed  in  regard  to  the  promissory  notes 
of  the  Government  of  India  prior  to  the 
ypix  1859,  upon  application  being  made  to 
him  by  the  plaintiff  in  that  behalf  and  the 
payment  of  the  established  and  customary 
lees,  and  she  prayed  that  the  defendant  may 
be  ordered  to  renew  the  promissory  note 
according  to  his  undertaking  as  advertised 
la  the  Calcutta  Gazette,  as  is  the  practice, 
and  that,  in  default  thereof,  the  defendant  be 
decreed  to  pay  the  amount  of  the  promissory 
note  with  interest  at  the  rate  of  5!  per  cent. 
per  annum  till  decree,  together  with  the 
Inither  sum  of  Rs.  4,000  as  damages, 
being  the  difference  between  the  market- 
price  of  this  promissory  note  and  the  sum 
of  Rs.  18,400,  and  that  she  may  have 
such  other  and  further  relief  as  the  nature 
of  the  case  required. 

The  Government,  the  defendant,  put  the 

plaintiff  to  proof  of  having  the  right  as  holder 

Of  endorsee  of  the  note  to  have  the  note 

Jenenred,  and  the  terms  on  which   it  was 

issued,  and  the  practice  of  renewal.     They 

denied  that  there  had  been  any  promise  or 

practice  whereby  the  plaintiff,  as  a  matter  of 

light,  was  entitled  to  renewal,  and  alleged  that, 

aft  a  matter  of  favour,  and  not  of  right,  they 

naiiaOy  allowed  the  renewal,   sub-division, 

and  consolidation  of  Government  promissory 

:  Botes,  when  the  endorsements  thereon  were 

:  in  regular  order,  and  no  notice  had  been  given 

of  any  claim  by  any  other  person  in  such  note. 

He  further  stated  that,  even  when  there  was 

jilpace  on  the  back  of  a  Government  promis- 

laory    note  for  giving  receipts  for  interest 

IIBcraed  thereon,  it  was  not  the  practice  to 

How  renewal  of  the  note  when  notice  is 


received  from  a  third  party  that  the  holder 
has  not  power  to  alienate  the  note;  and 
that,  when  it  appears,  either  by  endorse- 
ments on  the  note  or  otherwise,  that  the 
holder  has  but  a  limited  interest  therein, 
renewal  is  not  allowed,  save  under  the  terms 
of  a  sufficient  bond  of  indemnity  being  given 
for  the  protection  oi  the  defendant,  or  an 
allonge  is  attached  to  such  note  for  the 
purpose  of  having  receipts  for  interest  written 
thereon.  They  stated  that  the  plaintiff's  title 
to  the  note  had  been  impugned  by  her 
co-widow  and  also  by  persons  who  claimed  to 
be  entitled  in  reversion,  who  maintained  that 
the  plaintiff  had  only  a  childless  Hindoo 
widow's  interest  in  the  note,  and  gave  notice 
to  Government  not  to  renew  the  note,  or  take 
it  as  a  security  for  any  loan  which  the  plaint- 
iff might  take  from  the  Bank;  and  they, 
therefore,  not  only  denied  the  plaintiff's  right 
to  renewal  and  the  existence  of  any  practice 
whereby  she  was  so  entitled,  but  also  alleged 
that  they  were  justified,  under  the  circum- 
stances, in  refusing  to  renew,  whether  or  not 
the  plaintiff  established  any  rule  or  practice 
of  renewal. 

The  judgment  of  Macpkerson,  y.,  in  this 
case  was  as  follows  : — 
This  cause  is  somewhat  peculiar,  and  of 
very  considerable  importance  as  bearing  on 
the  question  of  the  renewal,  and  thereby,  in 
some  degree,  on  the  question  .of  the  ready 
transfer  of  Government  securities.    The  suit 
is  brought  by  the  present  holder,  the  last 
endorsee,  of  a  piece  of  Government  paper 
of  the  5i  per  cent.  loan.   The  plaintiff  seeks  to 
compel  the  Government  to  give  her  a  new 
note  by  way  of  renewal  of  the  note  which 
she  holds,   which   has  become   so  covered 
with  endorsements  as  to  be  now  practically 
unnegotiable.     The    plaint    states    that,  in 
advertizing  and  inviting  subscriptions  to  the 
5i  per  cent,  loan  of  1859,  the  Government 
''  promised  that  the  practice  and  rules  there- 
tofore in  regard  to  the  renewal,  sub-division, 
and   consolidation  of    promissory  notes  of 
the  Government  of  India  would  be  adhered 
to  in  respect  to  the  promissory  notes  granted 
to  the  subscribers  to  the  i\  per  cent.  loan ; 
such  practice  being  to  renew,  consolidate,  or 
sub-divide  on  application  of  the  proprietors  of 
such  notes  and  the  payment  of  the  established 
fees  free  of  all  further  expenses,  unless  the 
defendant  was  restrained  by  an  order  of  a 
competent  Court.*'    The  defence  raised  by 
the   Government  is    shortly    stated   in  the 
and  and  nth   paragraphs  of  their  written 
statement.     In    the    2nd    paragraph    it    is 
stated  :  ''  The  defendant  does  not  admit  any 
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'*  promise,  practicei  or  custom  whereby  the 
''  plaintiff,  as  a  matter  of  right,  is  entitled  to 
**  renewal  of  the  said  note.     For  convenience 
"  and  as  a  matter  of  favour,  but  not  of  right, 
'*  the  defendant,   throagh   the  ComptroUer- 
**  General,  usually  allows  the  renewal,  sub-divi- 
^^sion,    or     consolidation     of    Government 
"  promissory  notes,  when  the  endorsements 
"  thereon  are  in  regular  order,  and  no  notice 
**  has  been  given  of  any  claim  by  another,  or 
''  interest  on  such  Government  promissory 
''  notes  has  been  received.     But,  when  there 
is  space  on  the  back  of  such  Government 
promissory  notes  for  giving  receipts  for 
interest  accrued  thereon,  and  notice  has  been 
**  received  from  another  that  the  holder  has 
Vnot  power  to  alienate  such  Government 
**  promissory  notes,  renewal  is  refused ;  as,  also, 
**  when  it  appears,  either  by  endorsement  oq 
"  such    Government    promissory    notes    or 
*'  otherwise,  that  the  holder  has  but  a  limited 
"  interest  therein,  renewal  is  not  allowed,  save 
*'  under  the  terms  of  a  sufficient  bond  of 
"  indemnity  being  given  for  the  protection  of 
**  the  defendant,  or  an  allonge  is  attached  to 
"  such  Government  promissory  notes  for  the 
"purposes  of  having   receipts  for   interest 
**  written     thereon ;    the     defendant    being 
anxious  that  dealings  in  and  with  Govern- 
ment promissory  notes  should  be  facilitated, 
**  and  that,  whilst  endorsements  appear  in  good 
''order,  and* there  is  no  notice  of  claim  by 
**  others,  and  there  are  no  circumstances  tend- 
'*  ing  to  create  suspicion  of  the  holder's  title." 
This   last  sentence-  is    incomplete  and,   in 
itself,  unintelligible.     After  setting  out  the 
correspondence  and  other  particulars  relating 
to  the  refusal  to  renew  this  note,  the  defend- 
ant (in  para.  1 1)  says  he  does  not  admit  that 
the  plaintiff  is  or  can  be  entitled  as  of  right 
to  renewal  of  the  said  Government  promis- 
sory note,  or  the  existence  of  any  such  rules 
and  practice  as  are  alleged   in  the  plaint 
whereby  the   plaintiff  can    be  so  entitled. 
However,  the  defendant    submits  whether, 
under  the  circumstances  of  this  case,  he  was 
not  justified  in  refusing  to  renew  the  said 
Government  promissory  note,  whether  or  not 
the  plaintiff  establishes  any  rules  or  practice 
of  renewal.  The  special  defence  taken  is  that, 
although  the  plaintiff  is  the  simple  endorsee  of 
the  paper,  it  was  in  truth  endorsed  to  her  as 
the  widow  and  representative  of  her  husband ; 
and  it  is  argued  that  the  Government,  having 
notice  of  this  nature  of  the  plaintiff's  title  to 
the  note,  cannot  renew  it,  or  do  anything 
which   will  facilitate  her   dealing    with   it, 
without     incurring     responsibility     to    the 
reversioner.    But  the  real  issue  to  be  decided 


is  whether  the  Government  is  under  any 
legal  obligation  to  renew  its  notes.  The 
Government  contends  that  it  has  the  right 
of  exercising  its  discretion  in  each  case,  and 
that  it  may  grant  or  refuse  renewal  according 
to  its  discretion. 

The  plaintiff  comes  into  Court  stating  that, 
according  to  the  rules  and  practice  subject  to 
which  the  note  was  originally  granted,  the 
holder  of  it  is  entitled,  as  a  matter  of  right, 
to  renewal.     It  is  therefore  necessary  that 
she  should  prove  the  existence  of  the  right 
on  which  her  claim  is  based.     She  has  proved 
that,  as  a  matter  of  general  practice.  Govern- 
ment does  renew  notes  on  the  application  of 
the  holder,  when  the  endorsements  appear  to 
be  (as,  in  the  present  case,  they  appear  to  be) 
in  order,  and  there  is  nothing  on  the  face 
of  the  note  or  the  endorsements  to  indicate 
any  defect  of  title  in  the  holder.     She  has 
proved  this  by  the  evidence  of  Mr.  Mackenzie, 
who  is  the   head  of  the    office    in    which 
renewals  are  granted.     Mr.  Mackenzie  has 
spoken  to  what  has  been  the  practice  oi  the 
office  for  many  years;  and  in  addition  he  has 
spoken  to  a  book  of  rules  used  in  the  office, 
which  book  was  compiled  by  himself,  and 
gives   a  substantially  correct    statement    of 
the  rules  and  practice  of  the  office,  subject  to 
alterations   (not  affecting    the    matter    now 
before  me)  which  have  been  made  since  its 
publication    in    1861.    The    result    of    the 
evidence   is  that  it  is  clear  to  me  that,  in 
ninety-nine  cases   out  of   a  hundred,  these 
renewals  are  granted  very  much  as  a  matter 
of  course,  but  that,  nevertheless,  the  Govern- 
ment   Officers  have   considered    themselves 
entitled  to  exercise  a  discretion  in  the  matter, 
and  have  refused  to  renew  when  they  thought 
it  necessary  for  their  own  protection  to  do  so. 
Mr.  Mackenzie  states  that  it  has  all  along 
been  his  habit  to  refuse  renewal  in  cases  in 
which   he  considered  that   renewal    would 
impose  any  new  responsibility  upon  himself 
or  the  Government,  and  he  says  that  in  fact 
he    has   refused   to  renew   in    other   cases 
besides  this  one,  in  which  no  order  of  Court 
had  been  obtained  prohibiting  renewals. 

The  plaintiff  proves  that,  in  the  notification 
under  which  the  si  per  cent,  loan  was  origin- 
ally opened,  it  was  stated :  "  The  practice  and 
rules  heretofore  in  use  in  regard  to  the 
renewals,  sub- division,  and  consolidation  of 
promissory  notes  will  be  adhered  to  in 
respect  to  -the  promissory  notes  of  this  loan." 
But,  unfortunately  for  her,  she  has  no  evi- 
dence that,  according  to  the  rules  and  practice 
in  use  prior  to  the  issuing  of  this  notificaiion, 
renewal  was  a  matter  of  absolute  right.    SYh 
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has  no  evidence  on  the  subject  except  what  has 
been  given  by  Mr.  Mackenzie.    The  plaintiff 
refers  to  the  9th  and  loth  rules  laii  down  by 
Mr.  Mackenzie  in  his  book,  which,  he  states, 
still  represent  the  practice  usually  followed 
in  the  office.    The  9th  rule  tells  us  how  the 
^'stoppage"  of    notes  in  the    Government 
Loan  Department  is  to  be  effected.     The  i  oih 
role  is,  '*  on  presentation  at  the  department 
of  any  of  the  notes  so  stopped,  notice  of 
presentation  is  promptly  given  requiring 
the  production  of  an  order  of  a  competent 
Coart  within  ten  days  from  date  of  notice. 
'^for  the  further  detention  of  the  notes  by 
the  depanment ;  failing  which,  the  stoppage 
is  removed   against    the    notes   presented, 
"which  are  then  dealt  with  as  though  no 
"stoppage  had  been  entered  against  them." 
The  plaintiff  contends  that,  as  in  the  present 
case  on  these  notes  being  stopped,  the  parties 
at  whose  instance  they  were  stoppped  received 
notice  from  the  defendant  requiring  them  to 
obtain  an  order  of  Court,  and  as  no  such  order 
was  produced,  the  defendant,  according  to  the 
ordinary  practice  of  the  office,  should  have 
removed  the  stoppage,  and  dealt  with  the 
note  as  though  no  stoppage  had  been  entered. 
But  Mr.  Mackenzie  deposes  that,  although 
roles  9  and  10  state,  correctly  what  is  the 
general    practice,  that    practice    has    never 
been  strictly  followed ;  and  he  says  that  a 
discretion  has  always  been  exercised  in  the 
matter.    The  plaintiff  further  contends  that 
Mr.  Mackenzie's  book  shows  throughout  that 
renewal  is  a  matter  of  course,  and  \here  is 
Qodoubtthat  this  is  so  to  a  certain  extent,  and 
that  the  refusal  to  renew  is  an   exception 
to  the  general   rule.     I   nowhere  find   any 
positive  statement  of  the  circumstances  under 
which  renewal  is  to  be  granted,  nor  do  any 
of  the   several   loan- notifications  say    what 
those  circumstances  are.     Substantially  the 
same  words  relating  to  renewal  which  occur 
^  in  the  notification  as  to  the  5^  per  cent. 
loan  are  used  in  the  notification  (para.  12) 
of  September    1864   under  which    the  first 
4  per  cent,  loan  was  issued.     But,  in  both 
instances  alike,  there  is  an  entire  absence  of 
information  as  to  what  the  previous  practice 
was.    The  plaintiff's  case  is  in  some  degree 
based  on  the  fact  that  an  absolute  necessity 
for  renewal  is  created  by  reason  of  Govern- 
ment insisting  that  every  payment  o^  interest 
shall  be  endorsed  on  the  note.     Renewal  of 
a  note  ordinarily  takes  place  when  the  note 
has  come  to  be  so  covered  with  endorsements, 
chiefly  those  acknowledging  the  payment  of 
interest,  that  there  is  no  room  left  for  any 
further  endorsement.    Whenever  this  state 


of  things  has  arisen,  the  practice  has  been 
for  the  old  note  to  be  delivered  up  to  the 
Government,  which  has  thereupon  issued  a 
new  note  containing,  on  the  face  of  it  as 
payee,  the  name  of  the  last  endorsee — the 
holder  of  the  note.  The  new  note  so  issued 
bears  upon  it  a  reference  to  the  old  note  of 
which  it  is  a  renewal,  so  that  there  is  no 
difficulty  in  referring  back  to  the  old  note,  if 
occasion  should  arise. 

It  does  certainly  seem  that  the  plaintiff  has 
some  reason  to  complain  if  the  Government, 
after  insisting  on  each  payment  of  interest 
being  endorsed  on  the  paper,  and  thereby 
renderinf^  the  note  practically  unnegotiable, 
refuses  to  grant  a  renewal,  which  is  the  only 
means  by  which  the  unnegotiability  can  be 
removed.    Those  who  have  subscribed  to  the 
Government    loans,    or    who    hold     these 
Government  securities,  may  have  acquiesced 
in  the  practice  of  having  every  payment  of 
interest  endorsed.     But  they  have  done  so  in 
the  belief  that  they  were  entitled  to  renewal 
when  necessary.     If  renewal  is  not  to  fol- 
low as  a  matter  of  right  when   the   paper 
is '  covered    with    receipts    for    interest,    it 
becomes  a  question  how  far  the  Government 
ought    to    insist    on   those    receipts    being 
endorsed  on  the  note.     It  may  be  doubled 
whether  the  Government  has  any  legal  right 
to  refuse  to  pay  interest  on  its  promissory 
notes  without  endorsement.     The  endorsing 
these  receipts  does  not  seem  to  be  provided 
for  in  the  notes  themselves,  or  in  the  contract 
originally  entered    into  with    subscribers  to 
the  loans,   though  it  is  possible   that   sub- 
scribers and  holders  of  notes  may  by  acquies- 
cence be«  bound  by  the  practice.     The  same 
may   be   said  of  the  practice   occasionally, 
adopted  by  which  the  Government  Officers 
add  what  is  called  "  an  allonge,"  which  is 
simply  a  sheet  of  paper  pasted  on  to  the 
end  of  the  original  note  so  as  to  give  room 
for  more  endorsements.     If  the  Government 
insists  on  an  endorsement  in  respect  of  each 
payment  of  interest,  it  would  appear  that  it 
ought  to  provide  means  for  protecting  holders 
against  the  injury  which,  in  course  of  time, 
comes  to  be  caused  to  them  by  those  endorse- 
ments.   There  is  nothing  on  the  face  %i  the 
note,  which  is  the  subject  of  this  suit,  to  render 
the  note  unnegotiable,  except  its  being  covered 
with   endorsements  chiefly   of  payments  of 
interest.     But  the  note  has  an  "  allonge " 
annexed,  and  it  is  covered  with  endorsements, 
and  consequently  is  practically  not  negotiable, 
as  is  admitted  by  Mr.  Mackenzie  himself. 

Though,  however,  there  may  be  some  hard- 
ship in  a  case  in  which  renewal  is  refused, 
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it  does  not  follow  that  there  is  a  legal 
right  of  renewal  which  can  be  enfcH'ced 
by  the  order  of  this  Court;  and,  though 
Mr.  Mackenzie's  book  shows  that  renewal 
becomes  necessary  sometimesi  and  that  it 
becomes  necessary  when  the  note  is  covered 
with  endorsements,  it  also  indicates  that  in 
renewing  the  officer  who  renews  is  to  exer- 
cise some  discretion  in  the  matter.  In  rule 
92  the  following  passage  occurs  as  regards 
renewing  where  there  is  specific  notice  of  a 
trust  in  the  endorsements :  "  When  renewal 
''  becomes  unavoidable,  it  is  only  permitted 
''  under  a  full  indemnity.''  Again,  in  the 
circular  of  July  1854,  (p.  17  of  the  Circu- 
lars), it  is  said :  *'  As  the  multiplication  of 
entries  thus  required  on  the  reverse  of 
promissory  notes  will,  if  carelessly  made, 
"  tend  to  necessitate  the  frequent  renewal 
*'  of  promissory  notes,  and  thereby  to  impose 
"  additional  renewal-fees  on  the  proprietors, 
''care  should  be  taken  to  see  that  every 
"  entry  is  made  to  take  up  as  small  a  space 
"  as  possible."  On  the  other  hand,  rules  32, 
33,  and  34  all  show  that  some  discretion 
is  to  be  exercised  in  renewing.  Rule  32 
says:  "  Notes  endorsed  to  ^4,  ^,  C,  and  D, 
or  any  two  of  them,  may  be  transferred 
under  the  signatures  of  any  two  of  the 
endorsees.  Their  renewal,  however,  will  not 
be  permitted  in  the  terms  of  such  endorse- 
ment, but  simply  in  the  names  of  all 
the  endorsees,  omitting  the  words,  or  any 
two  of  them,  under  this  rule.  A  discretion 
is  exercised  in  not  renewing  the  note  in 
the  terms  of  the  last  endorsement."  So  rule 
33  says :  "  When  a  note  is  endorsed  to  A, 
**  as  attorney  of  B,  it  is  treated  as  the  sole 
"property  of  the  principal  B,  transferable 
''  only  under  his  endorsement  or  under  his 
"  power-of-attorney.  In  the  renewal  of  a 
"  note  so  endorsed,  the  notice  of  attorneyship 
''  is  dropped,  the  name  of  the  principal  B 
"  only  appearing  as  the  payee  of  the  renewed 
*'  note ;"  and  under  rule  34  there  is  a  distinct 
exercise  of  discretion.  It  is  as  follows : 
''  But  the  endorsement  of  a  note  \o  A^as 
*'  executor  of  B,  vests  the  title  to  it  abso- 
' Mutely  in  A,  so  that  2>i  renewing  the  note 
"  it  will  be  issued  in  favour  of  A  simply, 
*'  without  reference  to  the  executorships 
Again  rule  71  is:  "A  husband  by  transferring 
*'  Government  securities  into  his  wife's  name 
*<  gives  her  implied  authority  to  dispose  of 
''  them  by  her  own  endorsement,  so  long  as 
"  no  revocation  oE  such  authority  exists ;"  and 
rule  72  says :  "  The  renewals,  however,  of 
''  notes  so  endorsed  will  not  be  permitted  in 
'*  the  wife's  name  alone,  but  in  the  joint  names 


**  of  husband  and  wife,  or  of  the  husband  only." 
In  this  last  case,  the  wife  being  the  last 
endorsee,  and  recognized  as  such  by  Govern- 
ment by  the  payment  of  interest  to  her,  it 
certainly  is  an  exercise  of  discretion  on  the 
part  of  the  renewing  officer,  when  he 
declines  to  renew  in  the  name  of  the  endorsee, 
and  insists  on  adding  the  name  of  her 
husband. 

On  the  whole.  I  have  come  to  the  conclu- 
sion that  the  plaintiff  has  no  absolute  right  of 
renewal  which  she  can  enforce  as  against  the 
Government,  Both  parties  have  treated 
this  case  as  one  in  which  the  plainti£F's 
application  to  Government  was  for  renewal 
only.  But  the  only  applications  for  renewal 
which  I  find  on  the  note  are  applications  to 
renew  the  note,  and  sub-divide  it  into  a  num* 
ber  of  small  notes.  As  the  question  has  not 
been  raised,  it  is  not  necessary  to  decide 
whether  the  fact,  that  the  application  was  far 
sub-division,  also -would  affect  the  issue  as 
to  the  right  to  insist  on  renewal.  But  the 
fact,  that  she  applied  for  sub-division  also, 
certainly  would  not  strengthen  the  plaiatifTs 
case. 

On  the  ground,  that  the  plaintiff  fails  to 
prove  any  legal  right  to  insist  on  renewal, 
I  dismiss  the  suit ;  but  I  think  the  case  is 
not  one  in  which  the  defendant  ought  to 
press  for  costs. 

No  order  as  to  costs  as  between  party  and 
party ;  costs  as  between  solicitor  and  clieDt 
will  be  taxed  on  Scale  No.  2. 

The  plaintiff  appealed  from  this  judgment 
on  the  following  grounds : — 

1st, — For  that  the  learned  Judge  erred  in 
holding  that  the  plaintiff  had  not  an  absolute 
right  to  have  the  Government  promissory 
note  in  the  plaint  mentioned  renewed  by  the 
defendant. 

2nd, — For  that  the  learned  Judge  erred 
in  holding  that  the  Government  has  an 
absolute  or  an  arbitrarv  discretion  in  renew- 
ing  promissory  notes  of  the  5^  per  cenL 
loan  of  the  years  1859  and  i860,  and  that,  in 
the  exercise  of  that  discretion,  the  defendant 
had  a  right  to  refuse  to  renew  the  promis- 
sory note  in  the  plaint  mentioned. 

jr</. — For  that  the  learned  Judge  ought  to 
have  held  that,  even  if  the  Government  had 
a  discretionary  right  to  renew,  or  to  refuse 
to  renew,  promissory  notes  of  the  above 
loan,  the  defendant  was  precluded,  by  his  own 
conduct  and  that  of  his  agents,  from  refusing 
to  renew  the  promissory  note  in  questioot 
and  that  the  plaintiff  was  now  entitled  to 
have  the  same  renewed  by  him. 

^^.— For  that  the  learned  Judge  ought 
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to  have  held  that  the  discretion  claimed  by 
the  defendant  as  to  the  renewal  of  Govern- 
ment promissory  notes  of  the  above  loan 
mast,  if  exercisable  at  all,  be  exercised  by  him 
in  a  reasonable  manner,  and  on  sufficient 
grounds,  and  that,  upon  the  evidence  in  this 
canse,  the  defendant  had  not  so  exercised 
that  discretion,  and  that  the  plaintiff  was 
entitled  to  the  relief  in  the  plaint  prayed. 

5M. — For  that  the  learned  Judge  ought  to 
have  held  that  the  defendant  had  no  right  to 
refuse,  and  could  not  refuse,  to  renew  the 
aforesaid  promissory  note  in  favour  of  the 
plaintiff,  unless  he  were  restrained  therefrom 
by  an  order  of  a  competent  Court  obtained 
for  that  purpose. 

6th. — For  that,  upon  the  evidence  in  this 
cause,  the  learned  Judge  ought  to  have  made 
a  decree  as  prayed  against  defendant. 

Mr.  Lowe,  for  the   appellant,  contended 
that  the  Government  had  no  right  to  refuse 
the  renewal  of  the  note,  inasmuch  as  the 
appellant  is  the  bond-fide  holder  and  the  last 
endorsee  of  the  note.    In  the  Government 
Notification  dated  the  20th  April  1859,  on 
opening  the  5^  per  cent,  loan,  the  Govern- 
ment promised  that  the  practice   and  rules 
theretofore  in  use  in  regard  to  the  renewal, 
sub-division,  and  consolidation  of  promissory 
*'  notes  of  the  Government  of  India  would 
be  adhered  to  in  respect  of  the  promissory 
notes  granted  to  the  subscribers  to  the  5^ 
*'  per   cent,  loan  ;    such  practice  being  to 
**  renew,  consolidate  or  sub-diyide  on  appli- 
'*  cation  of  the  proprietors  of  such  notes  and 
"the  payment  of  the   established  fee  free 
"  from  all  further  expenses,  unless  restrained 
"by  an  order  of  a  competent  Court," 

The  note  in  this  case  was  so  covered  by 
endorsements  and  receipts  as  to  leave  on  it, 
not  only  no  space  for  the  further  endorsement 
of  interest,  but  also  no  space  for  the  further 
endorsement  of  transfer^  thereby  rendering 
the  note  utterly    unnegotiable.     It  was  in 
consequence    presented    to    the    Bank    of 
Bengal  for  the  purpose  of  being  renewed, 
but  Mr.   Mackenzie,  the   renewing  officer, 
refused  to  renew  it  on  the  ground  that  he 
had  received   instructions   from  two  rever- 
sioners, Bisto  Chunder  Bannerjee  and  Bama- 
soondery  Dabee,  to  stop  its  renewal ;  which 
be  accordingly  did.    But  as  Bisto  Chunder 
did  not  in  his  lifetime,  nor  did  Cally  Chunder, 
who  is    now  the  reversionary  heir  of  the 
appellant's  husband,  nor  did  Bamasoondery, 
ever  obtain    an  order    from    a  competent 
Court     restraining    the    Government    from 
renewing  this  note,  the  Government  have 
therefore  no  right  to  refuse  its  renewal  any 
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longer,  especially  as  the  plaintiff  has  proved  a 
clear  title  to  its  possession. 

Rule  10  of  the  book  published  by  Mr. 
Mackenzie  says :  ''  On  presentation  at  the 
**  department,  of  any  of  the  notes  so  stopped, 
"  notice  of  presentation  is  promptly  given 
"  requiring  the  production  of  an  order  of  a 
"  competent  Court  within  ten  days  from  date 
"  of  notice  for  the  further  detention  of  the 
*'  notes  by  the  department ;  failing  which, 
"  the  stoppage  is  renewed  against  the  notes 
"  presented,  which  are  then  dealt  with  as 
"  though  no  stoppage  had  been  entered 
**  against  them." 

The  reversioners,  at  whose  instance  the 
present  note  was  stopped,  had  received  notice 
from  the  respondent  requiring  them  to  obtain 
an  order  of  Court ;  but,  as  no  such  order  was 
produced,  the  respondent  ought,  according 
to  the  practice  of  the  office,  to  have  removed 
the  stoppage,  and  to  have  dealt  with  the  note 
as  though  no  stoppage  had  been  entered. 

It  has  been  said  by  the  respondent  as  a 
further  ground  for  refusing  to  renew  the 
note  that  the  appellant  is  a  childless  widow, 
and  that  she  has  therefore  only  a  life-interest 
in  the  note,  and  has  no  power  to  dispose  of 
it  without  the  consent  of  the  reversioners. 
But,  in  the  case  of  Kasinath  Bysack  and  Rama- 
nath  Bysack  vs.  Hurrosoonduree  Dossee  and 
Kamalmoney  Dossee,  cited  in  Baboo  Shama 
Churn  Sircar's  "  Vyavastha  Darpana,"  p, 
104,  it  was  held  that  a  widow  who  takes 
from  her  iiusband  is  entitled  to  a  life-interest 
in  the  whole  of  the  husband's  property,  and 
that  she  has  also,  as  long  as  she  lives,  an 
absolute  right  to  the  possession  of  the  pro- 
perty. If,  therefore,  in  this  case  the  appel- 
lant is  absolutely  entitled  to  the  possession  of 
the  note  during  her  lifetime,  she  can  clearly 
dispose  of  it  as  she  pleases,  provided  that 
such  disposition  be  not  considered,  according 
to  the  Hindoo  Law,  as  a  commitment  of  waste. 
In  the  first  place  there  is  no  proof  whatever 
that  the  appellant  is  desirous  of  renewing  the 
note  for  the  purpose  of  selling  or  otherwise 
transferring  it ;  and  in  the  second  place,  there 
is  nothing  shown  that  any  such  transfer  on 
her  part  must  necessarily  be  regarded  in  this 
case  as  waste.  Supposing  she  wished  to 
change  the  note  into  some  other  security, 
and  such  might  be  her  intention,  would  the 
change  be  regarded  as  waste  }  It  clearly 
could  not.  Under  all  the  circumstances, 
therefore,  the  appellant  is  fairly  entitled  to  have 
a  renewal  of  the  note  by  the  respondent. 

Mr.  Evans,  on  the  same  side,  contended 
that,  under  the  circumstances  of  the  case,  the 
respondent  ought  to  have  renewed  the  note. 
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It  has  always  been  the  practice  of  the 
respondent,  not  only  in  ihe  5^  per  cent,  loan, 
but  also  in  the  previous  loans  of  Government, 
to  insist  on  each  payment  of  interest  being 
endorsed  on  the  back  of  the  promissory  note. 

Rule  103  says  :  "  All  notes  presented  for 
"  the  realization  of  interest  due  thereon 
"  must  be  receipted  on  their  reverse."  But 
in  this  case  this  note  (through  no  fault  of  the 
appellant)  is  so  covered  with  endorsements 
as  to  leave  no  space  whatever  for  the  future 
endoisements  of  receiptsof  interest;  the  appel- 
lant is  therefore  fully  justified  in  claiming 
a  right,  according  to  the  existing  practice  and 
rules  of  the  oflSce,  to  have  the  note  renewed. 
It  has  been  said  that,  when  in  a  case  like  the 
present  the  back  of  the  note  is  covered  with 
endorsements,  it  is  discretionary  on  the 
part  of  Mr.  Mackenzie  either  to  renew  the 
note,  or  to  attach  an  allonge  to  it,  when 
there  is  some  doubt  as  to  the  holder's  power 
of  disposition  or  alienation.  The  attachment 
of  the  allonge  to  the  note  is  merely  done  for 
the  purpose  of  acknowledging  on  it  further 
receipts  of  interest;  but  it  has  the  effect, 
as  Mr.  Mackenzie  stated  in  ^is  evidence, 
not  only  of  depreciating  the  value  of  the 
note  in  the  market,  but  also  of  rendering  it 
almost  incapable  of  being  transferred.  In 
this  case  the  allonge  ought  not  to  have  been 
attached  to  the  note,  inasmuch  as  it  was 
not  shown  that  the  appellant  held  it  under 
a  defective  title,  nor  was  any  order  ever 
obtained  by  any  person  from  any.  Court  of 
competent  jurisdiction  to  restrain  its  renewal. 
Mr.  Mackenzie  had  furthermore  no  right  to 
assume  that  the  appellant  had  only  a  limited 
interest  in  the  note,  and  that  she  could  not 
therefore  alienate  it  except  under  certain 
urgent  circumstances.  It  is  not  within  Mr. 
Mackenzie's  province  to  consider  as  to  what 
the  appellant  will  do  with  the  note  after  it 
has  been  renewed  ;  that  question  does  not 
arise  in  the  present  case.  The  sole  question 
IS,  being  the  bond  fide  last  endorsee  and 
holder  of  the  note,  is  or  is  not  the  appellant 
entitled  to  have  a  renewal  of  the  note,  when 
it  is  found  to  be  so  covered  with  endorse- 
ments as  to  make  it  impossible,  not  only  to 
acknowledge  further  endorsements  of  interest 
on  it,  but  also  to  render  it  totally  unnegotiable  ? 

It  has  been  further  asserted  that  an  allonge 
becomes  part  and  parcel  of  the  note  when 
attached.  It  is  true  that  in  the  last  sentence 
of  paragraph  3,  p.  145  of  Byles  on  Bills, 
9th  Edition,  an  allonge  when  attached  is  con- 
sidered as  part  of  the  note  ;  but  it  is  a  ques- 
tion whether  or  not  it  is  attached  for  the 
sole  purpose  of  acknowledging  receipts  of 


interest  on  it.  If,  however,  being  part  of 
the  note,  it  can  be  transferred  over  to  another 
by  an  endorsement  on  it,  then  the  Govern- 
ment have  no  reason  whatever  in  refusing 
to  renew  the  note,  since  the  allonge,  as  far  as 
the  negotiability  of  the  note  is  concerned, 
would  give  it  the  same  effect  (with  the 
exception,  of  course,  of  lessening  its  value  in 
the  market)  as  a  renewal  of  the  note  would. 
But  it  is  clear  from  Mr.  Mackenzie's  evidence 
that,  instead  of  facilitating  or  allowing  the 
transfer  of  the  note,  the  Government  in 
attaching  an  allonge  do  it  expressly  with  a 
view  utterly  to  destroy  the  negotiability  of 
the  note.  An  allonge  is  attached  for  the  sole 
purpose  of  making  the  holder  acknowledge 
receipts  of  interest  thereon.  It  is  true  Mr. 
Mackenzie  has  certain  discretionary  powers 
given  him,  but  he  must  use  it  wisely  and  i 
prudently,  and  not  arbitrarily,  as  he  has  done 
in  the  present  case.  ! 

The  Advocate-General,  for  the  respondent, 
contended  that  the  respondent  had  a  perfect 
right  to  refuse  to  renew  the  note  in  this  case. 
In  the  first  place,  the  back  of  the  note  is  not, 
as  a  matter  of  fact,  so  entirely  covered  with 
endorsements  as  to  render  it  unnegotiable. 
There  is  plenty  of  room  left  on  the  note  to 
enable  the  appellant  to  part  with  it  if  she 
pleases.  Moreover,  Mr.  Justice  Byles,  in 
his  book  on  Bills,  p.  145,  says:  "It  is  not 
*'  essential  to  the  validity  of  these  transfers, 
''  though  called  endorsements,  that  they  be  on 
"  the  back  ;  they  may  be  on  the  face  of 
''  a  bill  of  exchange  or  promissory  note. " 
Vide  also  Regina  vs,  Bigge,  i  Stra.,  p.  18; 
Ex'parte  Yates,  27  Law  Journal,  Bankruptcy, 
p.  9  ;  and  Yarborough  vs.  Bank  of  England, 
16  East,  p.  6.  So  that,  as  far  as  the  question 
of  the  negotiability  of  the  note,  it  appears 
clear  that  the  appellant  has  no  right  of  com* 
plaint,  inasmuch  as  there  is  abundant  room 
on  the  paper  to  enable  her  to  part  with  It  if 
she  desires  to  do  so. 

In  the  second  place,  Mr.  Mackenzie  has 
the  right  of  exercising  his  discretion  in  e&ch 
case,  and  he  has  the  power  of  granting  or 
refusing  renewals  according  to  his  discretion. 

Rple  32  says  :  "Notes  endorsed  to  A.B^C^ 
"  and  Z>,  or  any  two  of  them,  may  be  trans- 
"  ferred  under  the  signatures  of  any  two  of  , 
"  the  endorsees.    Their  renewal,   however, 
"  will  not  be  permitted  in  the  terms  of  such  i 
"  endorsement,  but  simply  in  the  names  of  all  ^ 
*'  the  endorsees,  omitting  the  words  or  any 
'*  two  of  them''     Under  this  rule    there    is 
clearly  an  exercise  of  discretion  given  in  not 
renewing  the  note  in  the  terms  of  the   last 
endorsement.     So  likewise,  in  rules  33  and 
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34  a  distinct  exercise  of  discretion  is  given 
to  the  renewing  officer.  But,  under  any  cir- 
cumstances, the  respondent  denies  that  there 
is  a  promise,  practice,  or  custom  in  the  office 
which  entitles  the  appellant  as  a  matter  of 
right  to  have  the  note  renewed.  Renewals 
of  notes  are  usually  allowed  through  the 
Comptroller-General,  merely  for  the  conve- 
nience of  the  public  and  as  a  matter  of 
favour,  but  the  holder  cannot  claim  any  right 
whatever  to  insist  on  the  renewal  of  the 
note.  The  discretionary  power  that  is  by 
the  rules  given  to  the  renewing  officer 
in  refusing  to  renew  certain  notes  is  given 
merely  for  his  self-protection.  When  reason- 
able objections  are  taken  as  to  the  validity 
of  the  holder's  title  to  possession  of  the  notes, 
the  discretionary  power  is  e.xercised  by 
the  renewing  officer.  An  allonge  is  then 
attached  to  the  note  upon  which  acknow- 
ledgments of  future  receipts  of  interest  are 
to  be  made.  Mr.  Justice  Byles,  in 
his  book  on  Bills,  p.  145,  9th  Edition, 
siys:  "There  is  no  legal  limit  to  the 
'•number  of  endorsements,  and,  if  there  be 
"not  room  to  write  them  all  distinctly  on  the 
'*back  of  the  bill,  the  supernumerary  endorse- 
•■  ments  may  be  written  on  a  slip  of  paper 
"annexed  to  the  bill,  called  in  French  an 
"  allonge  r 

If  the  note  is  sold  to  a  third  party  when 

•  an  allonge  is  attached  to  it,  the  purchaser 

*  holds  it  thenceforth  at  his  own  risk.     The 
•i  attachment  of  the  allonge  by  the  renewing 

of&cer  ought  to  make  the  holder  suspicious 
of  his  title  to  its  possession,  and  this  is 
done  by  the  renewing  officer,  in  cases  like 
ihe  present,  when  there  is  a  reasonable  doubt 
as  to  the  power  of  the  holder  to  dispossess 
herself  of  the  note. 

There  is  another  point,  and  it  is  a  most 

important  one,   as   to  whether   or  not   the 

appellant  in  this  suit  has  shown  the  necessity 

for  having  a  renewal  of  the  note.'    It  is  a 

matter  of  fact  that  she  has  been  paid  interest 

[  on  the  note   since   the  attachment   of  the 

;  allonge,    and   that    she    has   acknowledged 

receiptsof  interest  on  the  allonge.  If,  therefore, 

.  she  receives  her  interest  regularly  on  the  note, 

she  has  no  just  cause  of  complaint.     She 

comd,  perhaps,  rightfully  complain,  if,  after 

shaving  shown  the  absolute  necessity  for  her 

filing  the   note,   she   was   prevented   from 

^doing  so  by  the  refusal  on  the  part  of  the 

^renewing  officer  to  give  her  a  fresh   paper, 

where  it  was  so  covered  by  writing  as  to 

||liake   it  unnegotiable.     She   has,  however, 

'not  only  shown  no  such  necessity,  but  the 

mere  fjct  of  her  wishing  to  renew  the  note, 
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when  no  necessity  is  shown,  is  of  itself  a 
matter  of  great  suspicion;  it  shows  clearly 
that  she  is  anxious  to  part  with  the  note 
on  her  own  account,  and  thus  deprive  the 
reversioners  of  their  interest  in,  and  ulti- 
mate right  to,  the  note. 

In  the  case  of  Kasinath  Bysack  and  Rama- 
nath  Bysack  vs.  Hurrosoondery  Dossee  and 
Kamalmoney  Dossee,  reported  in  Shama 
Churn's  "  Vyavastha  Darpana,"  p.  99, 
the  Privy  Council  held  that  a  Hindoo  widow, 
who  succeeds  to  the  moveable  property  of  her 
husband  dying  without  male  issue,  though  she 
holds  possession  of  the  property,  takes  only 
a  life-interest  in  it.  She  has  not  an  uncon- 
trolled interest  in  I  he  property,  nor  can  she 
do  anything  with  it  of  her  own  authority. 
In  page  101,  citing  the  same  decision  of  the 
Privy  Council,  it  is  clearly  laid  down  that 
'*  a  Hindoo  widow  has  no  authority  whatever 
"  to  dispose  of  the  property  by  gift  and  so 
**  forth  for  worldly  purposes,  unconnected 
"with  religious  purposes,  without  the  con- 
''sent  of  her  husband's  kinsman;  if  she 
''does,  such  act  is  invalid.  ReUgious  pur- 
'^  poses  include  a  portion  to  a  daughter, 
"building  temples  for  religious  worship, 
"digging  tanks,  and  the  like,"  &c. 

The  appellan:  has  entirely  failed  to  show 
that,  for  religious  purposes,  she  is  compelled 
to  convert  the  note  into  money.  Having 
shown  no  necessity  whatever,  the  only  right- 
ful presumption  then  is,  that  she  is  desirous 
of  disposing  of  this  note  for  some  purpose 
of  her  own ;  which  disposition  being  con- 
trary to  Hindoo  Law  would  be  clearly 
regarded  as  being  invalid,  if  the  note  was 
transferred  over  to  another.  Under  the 
circumstances,  therefore,  this  Court  must 
come  to  the  conclusion  that  the  renewing 
officer,  in  this  case,  above  all  cases,  was 
perfectly  justified  in  refusing  to  facilitate 
the  negotiability  of  the  note  by  renewing  it. 

The  judgment  0/ Ihe  Appellate  Bench 
was  delivered  as  follows  by — 

Couch,  C.J. — The  plaintiff  in  this  .suit  Is 
the  endorsee  and  holder  of  a  promissory  note 
of  the  Government  of  India,  dated  the  31st 
of  May  1859,  ^"^  ^?'  013430  of  1859-60, 
for  Rs.  18,400,  and  interest  at  5^  percent.; 
and  the  suit  was  brought  to  obtain  from  the 
Government  a  renewal  of  the  note  according, 
as  the  plaintiff  alleged,  to  the  undertaking  in 
the  notification  and  advertisement  in  the  CaU 
cutta  Gazette  of  the  loan  for  which  this 
promissory  note  was  given.  The  notification 
was  in  the  Calcutta  Gazette  of  the  30th 
April  1859,  and  stated  that,  upon  receiving 
the  money,  which  was  to  be  borrowed  by  the 
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Government,  promissory  notes  would  be  pre- 
pared and  issued  to  the  parties  entitled 
thereto  in  a  form  which  is  given.  In  that 
form  the  note  is  payable  to  the  person  named, 
his  or  her  or  their  executors  or  administrators 
or  his  or  her  or  their  order,  on  demand  at  the 
General  Treasury  of  Fort  William,  after  the 
expiration  of  three  months'  notice  of  payment 
to  be  given  by  the  Governor- General  of  India 
in  Council  in  the  Calcutta  Gazette,  and  the 
interest  Is  payable  half-yearly. 

The  notification,  in  a  paragraph  which 
comes  after  the  form  of  the  note,  states  that 
the  **  proniissory  notes  shall  not  be  renewed, 
sub-divided,  or  consolidated  except  by  the 
Accountant-General  of  Fort  William.  The 
practice  and  rules  heretofore  in  use  in 
regard  to  the  renewal,  sub-division,  and  con- 
solidation of  promissory  notes  will  be 
adhered  to  in  respect  to  the  promissory  notes 
$f  this  loan." 

The  evidence  of  what  the  practice  and 
rules  thus  referred  to  were  is  contained  in 
a  book  published  in  1861  by  Mr.  Mackenzie, 
who  was  an  officer  in  the  department  from 
which  the  notes  were  issued,  and  in  which 
the  business  of  the  renewal  would  be  trans- 
acted ;  and  Mr.  Mackenzie,  who  was  called 
as  a  witness,  proved  that  the  rules  and 
practice  in  the  book  were  the  rules  and 
practice  in  1859,  when  the  note  was  issued, 
We  consider  that  what  appears  in  this  book 
is  what  the  Government  undertook  to  be 
adhered  to  in  respect  to  the  promissory  notes 
of  which  this  was  one.  The  note  is  transfer- 
able by  endorsement,  and  cannot  be  legally 
transferred  without  one.  The  rules  provide 
for  the  renewal  of  the  notes,  and  the  92nd 
shows  that  it  was  contemplated  that  a 
renewal  of  a  note  of  this  description  would 
become  necessary.  This  rule,  after  speaking 
of  there  being  a  notice  of  trust  in  the 
endorsement,  as,  •'  Pay  to  A  and  B,  trustees 
to  the  marriage-settlement  of  C  D  and 
£  F^  says  that  the  holder  of  the  note  "  is 
called  on  to  effect,  if  possible,  the  cancella- 
tion of  the  endorsement  and  substitution 
under  the  signature  of  the  endorser  of 
another,  favouring  the  endorsees  in  their 
individual  character  without  any  allusion  to 
the  trust."  It  then  contains  these  words : 
"And  when  renewal  at  last  becomes 
unavoidable,  it  is  only  permitted,  under  a  full 
indemnity,  to  be  entered  into  by  sureties  as 
well  as  by  the  principal  applying  for  the 
renewal."  Thus  it  recognizes  a  case  in 
which  the  renewal  of  a  note  would 
become  necessary  or  unavoidable.  But  the 
more  important  rule  to  be  considered  in  this 


case  is  the  103rd.  By  that  it  is  provided 
that  **all  notes  presented  for  the  realization 
of  interest  due  thereon  must  be  receipted 
on  the  reverse, "  giving  the  form  of  the 
receipt.  And  in  the  circulars,  which  are  also 
published  in  Mr.  Mackenzie's  book,  there  is 
one,  the  23rd,  which  says:  "As  the  raalii- 
"  plicily  of  entries  thus  required  on  the 
"reverse  of  promissory  notes  will,  if  care- 
"  lessly  made,  tend  to  necessitate  the  frequent 
"renewal  of  promissory  notes,  and  thereby 
"  to  impose  additional  renewal-fees  on  the 
"  proprietors,  care  should  be  taken  to  see  that 
"  every  entry  is  made  to  take  up  as  small 
"  space  as  possible." 

In  this  case  the  note,  of  which  plaintiff  is 
the  holder,  had  become  covered  with  endorse- 
ments of  the  receipt  of  interest  in  accordance 
with  this  rule.  The  Government  was 
authorized  to  make  the  endorsements,  and 
the  holder  was  not  at  liberty  to  object  to  it. 
The  note  having  been  so  covered  by  endorse- 
ments, the  officers  of  the  Government 
annexed  to  it  a  paper  on  which  further  endorse- 
ments of  the  receipt  of  interest  were  made. 
They  have  called  this  an  allonge.  But  in 
truth  it  is  not 'legally  or  properly  so  called. 
An  allonge  is  a  slip  of  paper  annexed  to  a 
bill  upon  which,  there  being  no  legal  limit  to 
the  number  of  endorsements,  when  there  is 
not  room  to  write  them  all  distinctly  on  the 
back  of  the  bill,  the  supernumerary  endorse- 
ments may  be  written.  It  is  annexed  by 
the  holder  in  order  that  he  mav  write  the 
endorsement.  Here  the  paper  was  not 
annexed  by  the  holder  for  making  an  endorse- 
ment of  the  note,  but  by  the  officers  of 
Government  for  writing  the  receipts  of 
interest.  I  do  not  find  any  rule  which 
authorizes  this.  It  seems  to  be  the  practice; 
but  I  have  not  found  any  rule  which  specially 
authorizes  it.  This  paper  so  annexed  to  the 
note,  although  not  legally  an  allonge,  might 
if  the  holder  of  the  note  had  thought  fit  t< 
adopt  it  as  such,  and  to  write  an  endorsement 
upon  it,  have  become  an  allonge.  I  do  n( 
say  that,  if  the  holder  had  written  an  endorse] 
ment  upon  the  paper  which  had  been  annexed 
it  would  not  be  a  good  endorsement  and  suffi] 
cient  to  transfer  the  note ;  but  the  holder  i; 
not  obliged  to  do  this.  There  is  nothing  in  th< 
rules  which  obliges  him  to  adopt  this  mod< 
of  endorsing  the  note ;  and  looking  at  thos^ 
that  1  have  referred  to,  which  speak  of  th< 
renewal  of  a  note  becoming  unavoidable,  an< 
authorize  what  I  may  describe  as  the  defacinj 
of  the  back  of  the  note  by  the  officers  of 
Government,  I  think  the  fair  construction 
the  rules  is  that,  when  the  back  of  the  ni 
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has  become  covered  with  endorsements  of  the 
receipt  of  interest,  so  that  there  is  not  room 
to  write  an  endorsement  of  the  note  distinctly 
on  the  back  of  it,  th^  holder  is  entitled  to 
have  it  renewed.  He  cannot  arbitrarily  go 
to  the  Government  and  say,  "  I  desire  to  have 
Ibis  note  renewed"  ;  but  when,  by  the  acts  of 
the  Government  authorized  by  the  rules,  a 
note  can  no  ^longer  be  transferred  in  the 
ordinary  way,  it  is,  I  think,  a  proper  case  for 
renewal,  and  the  Government,  by  the  notifica- 
iion  in  the  gazette,  bound  itself  to  renew. 

The   plaintiff    is  the  legal  holder  of  this 
note.     If  any  person  has  a  right  to  prevent 
her  from  parting  with  it,  that  person  ought 
to  take  proper  legal  proceedings  to  obtain 
an  order  of  Court  restraining  her  from  doing 
so.    If  such  an  order  were  obtained,  and  the 
Government  had   notice  of  it,  it  would  be 
bound  to  act  in  accordance   with    it.     The 
plaintiff   could   not   insist  upon  having  the 
note  renewed,  if,  by  the  renewal,  the  order 
restraining  her  from   parting  with  the  note 
vfoald  be  disobeyed.     Here,  in  the  absence 
of  any  decision  or  order  of  a  Court  that  the 
plaintiff  should  not  be  allowed  to  negotiate 
this  note,  I  think  all  that  the  Government 
can  do,  or  has  a  right  to  do,  at  present,  is  to 
see  that  the  person  who  receives  the  interest 
npon  the  note  is  entitled  to  receive  ic.     The 
Dore  Is  not  payable  at  present,  and  will  not 
he  for  a  long  lime.     When  it  becomes  payable, 
the  Government  will  have  a  right  to  see  that 
the  person  seeking  payment  is  really  entitled 
10  it.     All    ihe   liability  the  Government  is 
under  now  is  to  pay  the  interest.     No  doubt 
the  lefasal  lo  renew  was  made  in  good  faith, 
bat  it  appears   to   me  that  the  putting  an 
obsucle  in  the  way  of  the  plaintiff  by  refusing 
the  renewal   is  not  justified  by  the  engage- 
ment which  the  Government  entered  into  at 
the  lime  when  the  loan  w^as  contracted  and 
the  notification  was  published  in  the  Calcutta 
Gaziltt,     Therefore    the     decree     of     Mr. 
Justice  Macpherson  will  be  reversed,  and  the 
plaintiff  will   have  a  decree  for  the  renewal 
of  the   note.      But,  as  xhe  word    "widow" 
would  be,  and  is  properly,  after  the  name  of 
the  plaintiff    as   endorsee   of  the  note,  the 
Government    is   at  liberty  to  puto»the  same 
word  in  the  renewed  note  after  the  name  of 
the  plaintiS  as  the  payee,  so  that  she  may 
not  appear  to    be  the  payee  in  a  different 
character   from    that   in  which  she  was  an 
eDdorsee. 

We  think  the  plaintiff  ought  to  have  the 
costs  of  this  appeal,  and  the  costs  of  the  suit 
before  Mr.  Justice  Macpherson,  to  be  taxed 
Ml  scale  No.  2. 


The  1 8th  May  1874. 

Present : 

The  Hon  ble  J.  B.  Phear  and  G.  G.  Morris, 

fudges. 

Act  VIII.  of  1859,  s.  2— Ejectment— Notice  to 

Quit 

Case  No.  11 28  of  1873. 

Special  Appeal  from   a   decision  passed  by 
ihe    Officiating    Judge    of  Patna,    dated 
the    i8th    February    1873,    affirming    a 
decision    of  the    Additional  Moonsiff   of 
that  District,  dated  the  4th  March  1872. 

Heera  Rawut  (Defendant),  Appellant, 

versus 

Racha  Rawut  (Plaintiff),  Respondent. 

Moonshee  Mahomed  Yusufiox  Appellant. 

Bahoo  Huree  Hur  Nath  for  Respondent. 

A  suit  for  ejectment,  on  the  ground  that  defendant 
had  entered  plaintiff's  land  wrongfully  and  forcibly, 
having  been  dismissed  by  the  Court,  which  found  that 
defendant  was  not  a  trespasser,  but  a  tenant,  plamtln 
now  sues  again  on  the  allegation  that  defendant  is  now 
a  trespasser,  though  lately  a  tenant :    ,     ,,      ^     _,„, 

Held  that  the  suit,  though  not  prohibited  by  Act  VIII. 
of  1S59,  s.  2,  must  nevertheless  be  dismissed,  as  pUmtitt 
had  not  terminated  the  tenancy  by  giving  defendant 
reasonable  notice  to  quit. 

Phear,  J.— We  think  it  is  clear  that  the 
decrees  of  the  lower  Courts  are  wrong. 

The  plaintiff  sues  to  eject  the  defendant 
from  possession  of  certain  land  upon  the 
allegation  that  he  is  now  a  trespasser, 
although  he  was  lately  a  tenant  thereof.  It 
appears  that  a  suit  was  recently  brought 
against  the  defendant  by  the  present  plaintiff 
with  the  same  object  as  that  of  the  present 
suit,  namely,  to  eject  him  from  this  same 
land,  but  in  that  suit  the  plaintiff  contented 
himself  by  saying  that  the  defendant  had 
.entered  the  land  wrongfully  and  forcibly,  and 
was  a  trespasser.  The  Court,  however, 
decided,  by  a  decree  passed  on  the  25th 
August  1 87 1,  that  the  defendant  was  not  a 
trespasser,  but  a  tenant  rightly  holding  pos- 
session of  the  land. 

It  is  true  that  the  present  suit  is  not 
brought  upon  precisely  the  same  ground  of 
action  as  the  former  suit,  and  is  therefore 
not  prohibited  by  section  2,  Act  VIII.  of 
1859.  But,  although  the  possession  of  the 
land  by  the  defendant  which  is  now  com- 
plained of  as  a  trespass  is  possession  at  a 
later  date  than  that  which  was  the  cause  of 
complaint  in  the  former  suit,  still  it  is  posses- 
sion under  precisely  the  same  circumstances 
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and  under  the  same  relatioixs  between  the 
defendant  and  the  plaintiff  as  subsisted  in 
August  1 87 1,  when  the  Civil  Court  by  its 
decree  declared  that  the  defendant  was  a 
tenant  to  the  plaintiff.  The  defendant's 
present  possession  of  the  land  is  a  continua- 
tion of  the  possession  which  was  then 
declared  to  be  justified  by  the  relation  of 
landlord  and  tenant,  and  the  plaintiff  has 
done  nothing  since  that  time  to  put  an  end  to 
the  tenancy.  If  he  had  been  so  minded — if 
the  facts  of  the  case  be  true  upon  which  he 
relies — he  probably  might,  at  any  time,  have 
terminated  the  defendant's  tenancy  by  giving 
him  reasonable  notice  to  quit  the  possession 
of  the  land.  This,  however,  has  not  been 
done.  And  there  seems  to  have  been  no 
alteration  whatever  in  the  state  of  things  as 
between  the  defendant  and  the  plaintiff  since 
the  decree  of  August  1871  was  passed. 
The  consequence  is  that  the  plaintiff  has  no 
better  ground  now  than  that  which  he  had 
then  to  evict  the  defendant  as  a  trespasser. 
The  plaintiff's  suit  ought  to  be  dismissed. 
We  therefore  reverse  the  decisions  of  the 
lower  Courts,  and  dismiss  the  plaintiff's  suit 
with  costs  in  all  the  Courts. 


The  18th  May  1874. 

Present  : 

The  Hon  ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Execution-sale  of  a  Share  of  Joint  Property — 
Onus  Probandi— Auction-purchaser's  Remedy. 

Case  No.  1647  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Furneah^  dated 
the  2nd  May  iSy^,  reversing  a  decision 
of  the  Moonsiff  of  Arrariah,  dated  the 
30th  January  tSyj, 

Baboo  Lall  J  ha  and  others  (Defendants), 

Appellants^ 

versus 

Shaikh  Juma  Buksh  and  another  (Plaintiffs), 

Respondents, 

Baboo  Tarucknath  Sen  for  Appellants. 

Mr,  C.  Gregory  for  Respondents. 

The  auction-purchaser,  at  an  execution-sale  of  the 
property  of  a  member  of  a  Hindoo  family  livtnuf,  under 
the  Mitakshara  Law,  in  commensality  and  joint  enjoy- 
ment, if  he  sues  too.btain  possession  of  his  purchase,  is 
bound  to  rebut  the  presumption  of  that  law  in  regard  to 


such  property,  and  show  that  it  was  acquired  by  the 
member  in  question  for  himself  alone. 

Failin;j   to   prove    separate    acquisition,     plaintifTs 
remedy  would  lie  in  a  suit  for  partition. 

Phear,  J. — The  plaintiff  sued  to  obtain 
possession  from  the  defendants  of  certain  5  c 
beeghas  of  land  which,  he  says,  was  the  sole 
and  separate  property  of  one  Sree  Lall  Jha, 
and  was  bought  by  him.  the  plaintiff,  at  a 
sale  held  in  execution  of  a  decree  against 
Sree  Lall  Jha  on  the  2nd  July  1867. 

The  plaintiff  by  his  evidence  discloses  that 
Sree  Lall  Jha  was  one  of  several  brothers 
living  together  in  commensality  and  in  joint 
enjoyment  of  property;  also,  that  the  51 
beeghas  for  which  the  suit  was  brought 
were  acquired  in  the  name  of  Sree  Lall  Jha 
while  he  was  living  in  commensality  with 
his  brothers. 

And,  upon  this  state  of  facts,  inasmuch 
as  the  Mitakshara  Law  applies,  the  presump- 
tion is  that  the  property  was  acquired  for  all 
the  members  of  the  joint  family  together, 
and  that  no  one  of  them  therefore  had  any 
disposable  share  in  it. 

It  thus  became  incumbent  upon  the  plaint- 
iff, in  order  to  lay  a  foundation  for  his  plaint, 
to  add  oiher  facts  which  would  serve  to  rebut 
the  just-mentioned  presumption,  and  to  show 
that  the  property  was  not  in  fact  acquired  in 
the  name  of  Sree  Lall  Jha  for.  the  joint 
family,  but  by  Sree  Lall  Jha  for  himself 
alone.  Unfortunately,  however,  for  the 
plaintiff's  case,  he  has  failed  to  do  this. 
And  it  therefore  seems  to  be  very  clear  that 
he  cannot  in  this  suit  recover  the  land  which 
is  the  subject  of  his  plaint. 

The  first  Court  gave  the  plaintiff  a  decree 
for  Jth  share  of  the  property  on  the  ground 
that  Sree  Lall  Jha,  although  the  family  was 
joint,  was  himself  personally  entitled  to  a 
share  in  the  property  to  that  extent.  This 
no  doubt  would  be  so,  if  he  chose  to  exercise 
the  right  of  claiming  a  partition — either  a 
partition  by  actual  metes  and  bounds  or  a 
partition  by  ascertainment  of  undivided 
shares.  But  it  does  not  appear  that  any- 
thing of  this  kind  has  been  done,  and  there- 
fore Sree  Lall  Jha  is  not  entitled  to  a  share 
in  the  property,  and  the  plaintiff  cannot, 
strictly  speaking,  on  the  evidence,  even 
succeed  in  this  suit  to  the  extent  of  the  ,lth 
share  which  the  Moonsiff  gave  him. 

We  are  of  opinion,  on  the  whole,  that  the 
decree  of  the  Lo .ver  Appellate  Court  is  wrong, 
and  that  it  must  be  reversed,  and  the  plaint- 
iff's suit  dismissed. 

But,  inasmuch  as  it  seems  quite  clear  that 
the    defendants    allowed    the    plaintiff    to 
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purchase  at  this  auction-sale  without  any 
remonstrance,  and  to  pay  a  very  substantial 
amount  of  money  as  consideration  for  a 
property  which  they  knew  did  not  exist,  we 
think  that  they  ought  not  to  have  the  costs 
of  this  litigation.  The  plaintiff's  suit  will 
be  dismissed,  but  each  party  will  bear  his 
own  costs  in  all  the  Courts. 

The  plaintiff's  remedy  to  recover  a  share 
which  his  vendor  might  insist  upon  obtaining 
in  the  property  would  be  properly  sought 
by  a  suit  for  partition,  and  not  by  a  suit  such 
as  this  which  has  been  brought. 


The  2ist  May  1874. 

Present : 

The  Hon'ble  Romesh  Chunder  Mitter, 

Judge. 

Suit  for  Arrears  of  Rent— Plea  of  Abatement. 

Case  No.  2850  of  1873. 

Special  Appeal  from  a  decision  passed  by 
Ike  Officiating  Subordinate  Judge  of 
Beerbhooniy  dated  the  i  Sth  September 
i^73'>  modifying  a  decision  of  the  Moon- 
siff  of    Bole  pore  ^   dated   the    joth    June 

'^73- 

Gour  Kishore  Chunder  and  others 
(Plaintiffs),  Appellants, 

versus 

Bonomalee  Chowdhry  (Defendant), 
Respondent, 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Baboo  Kalee  Kishen  Sen  Jot  Respondent. 

In  a,  suit  to  recover  arrears  of  rent,  it  is  competent  to 
a  Court  to  adjudicate  upon  a  plea  of  abatement. 

I  S£E  no  reason  to  interfere  with  the 
jadgmenC  of  the  Lower  Appellate  Court  in 
this  case. 

The  plaintiffs  brought  this  suit  to  recover 
arrears  of  rent  of  a  putnee  lalook.  The 
defendant,  amongst  other  pleas,  raised  the 
objection  that  a  portion  of  the  property 
leased  had  gone  out  of  his  possession  in 
execution  of  a  decree  passed  in  favour  of 
one  Kristo  Bullub,  both  against  himself  and 
his  landlords,  the  plaintiffs.  On  this  ground 
he  claimed  proportionate  abatement.  The 
Court  of  first  instance,  finding  in  favour  of 


the  defendant  that  such  a  decree  had  been 
passed,  refused  to  allow  the  abatement  upon 
the  ground  that  it  was  not  made  out  to  its 
satisfaction  that  possession  had  been  taken 
by  the  decree-holder,  Kristo  Bullub. 

Upon  appeal,  the  Subordinate  Judge  dif- 
fered from  the  first  Court  with  reference  to 
this  question  of  fact,  and  came  to  the  con- 
clusion that  the  defendant  had  been  actually 
put  out  of  possession  of  the  share  decreed. 
Having  found  that  fact,  the  Lower  Appellate 
Court  allowed  the  deduction  claimed  by 
the  tenant. 

In  special  appeal  it  has  been  contended 
that,  as  the  tenant  has  not  established  his 
right  to  an  abatement  in  a  suit  brought 
expressly  for  that  purpose,  the  Lower 
Appellate  Court  is  not  competent  to  go  into 
that  question  in  a  suit  for  arrears  of  rent. 

I  do  not  think  this  contention  is  valid. 
A  plea  of  abatement  can  be  adjudicated 
upon  in  a  suit  for  arrears  of  rent  with  as 
much  facility  as  in  a  suit  for  abatement  of 
rent.  There  is  no  reason  suggested  or 
shown  why  the  Lower  Appellate  Court 
should  have  left  this  question  to  be  tried  in 
a  future  suit  for  abatement.  Apart  from 
this,  this  question  has  been  set  at  rest  by 
several  decisions  of  this  Court. 

It  has  been  further  contended  that  the 
Lower  Appellate  Court  was  not  right  to 
deduct  Rs.  25  and  odd  annas,  because  the 
proper  amount  that  should  have  been 
deducted  is  Rs.  18-10  annas.  I  do  not  find 
that  this  question  of  the  amount  of  the 
rent  to  be  deducted  was  raised  in  either  of 
the  Courts  below.  In  the  Court  of  first 
inntance,  the  defendant,  after  having  alleged 
in  his  written  statement  that  he  had  been 
ousted  from  the  particular  share  of  the 
leased  property,  stated  that^the  rent  for  that 
share  was  Rs.  25-10  annas.  The  issue  that 
was  laid  down  by  that  Court  with  reference 
to  this  matter  is  whether  the  defendant  can 
justly  claim  abatement  of  rent.  This  issue 
clearly  shows  that  the  plaintiff  accepted  the 
amount  of  rent  mentioned  by  the  defendant, 
and  that  he  simply  joined  issue  with  him 
upon  the  question  of  law  whether  the 
defendant  was  entitled  to  this  abatement  in 
this  suit  or  not.  1  also  do  not  find  that  this 
question  of  fact  was  raised  before  the 
Lower  Appellate  Court. 

For  these  reasons  I  do  not  think  that 
the  special  appellant  is  entitled  to  raise  the 
question  of  fact  for  the  first  time  in  special 
appeal. 

.    This  being  so,  the  special  appeal  will  be 
dismissed  with  costs. 
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The  2 1  St  May  i§74. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Dower — Majiomedan  Widow-- Co-heirs. 

Case  No.  171 3  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahahad^  dated  the  isi 
May  iSyjy  affirming  a  decision  of  the 
Additional  Moonsiff  of  Buxar^  dated 
the  2$th  January  iSyj, 

Bibee  Tajim  (Defendant),  Appellant, 

versus 

Syud  Wahed  Ali  and  others  (Plaintiffs), 

/Respondents, 

Mr.  Ameer  Ali  and  Moonshee  Ahdool 
Baree  for  Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondents. 

A  widow  rightfully  in  possession  of  her  husband's 
estate  is  entitled,  under  the  Mahomcdan  Law,  to  hold  it 
until  she  is  paid  any  dowci  which  may  be  due  to  her. 

Phear,  J. — It  appears  to  us  that  the 
lower  Court  has  omiited  to  try  an  essential 
issue  in  this  case. 

The  plaintiffs,  as  some  of  the  heirs  of 
one  Madar  Buksh,  deceased,  a  Mahomedan, 
seek  to  recover  their  share  of  his  property 
from  the  defendant,  his  widow. 

The  defendant  said  that  her  husband,  a 
few  days  before  his  death,  had  given  her 
possession  of  his  property  in  lieu  of  her 
dower  of  Rs.  40,000  and  two  gold  mohurs 
then  due  to  her ;  and  upon  this  defence, 
amongst  other  issues,  the  two  following  issues 
were  raised : — 

ist — "Whether  the  defendant  has  been  in 
"  possession  of  Sheoburshen  Chuk,  the 
"  estate  of  her  husband,  from  the  lifetime  of 
"  her  husband  and  with  his  permission,  owing 
*•  to  non-payment  of  her  dower ;  or  whether 
**  she  has,  on  her  own  authority,  held  posses- 
"sion  after  the  death  of  her  husband,  owing 
"  to  her  dower  not  being  paid." 

2nd — "  In  case  no  permission  was  given 
"by  the  husband,  whether  the  defendant 
"  herself  had  the  righi  to  take  possession  of 
"  her  husband's  estate,  owing  to  non-payment 
"of  her  dower." 


Both  the  Courts,  upon  the  evidence  before 
them,  appear  to  have  arrived  at  theconclosion 
that  the  defendant's  husband  did  not,  before 
his  death,  give  possession  of  the  property  to 
his  wife  in  lieu  of  dower.     But  this  finding: 
did  not  dispose  of  the  two  issues  which  we 
have  just  now  mentioned,  which  were  rightly 
raised  between  the  parties  in  the  first  Court, 
because,  by  the  ver}'  case  of  the  plaintiffs,  the 
defendant  a^  well    as  themselves   are  the 
heirs  to  the  deceased  ;  and  the  property  came 
rightly  into  her  hands  upon  the  decease  of 
her  husband,  subject  only  to  this  condition 
that  she  must  account  for  it  to  the  persons 
entitled  to  claim  shares  in  it,  or  to  be  paid 
debts    out    of    it.     And    the   plaintiffs,  as 
co-heirs  with  the  defendant,  are  only  entitled  to 
recover  their  share  of  the  property  from  her 
upon  paying  her  any  debts  which   may  be 
due  to  her  from  her  husband.     She  is,  there- 
fore,   unquestionably    entitled  to   hold  the 
property   until   she   is  paid   her   dower,  if 
dower  is  due  to  her. 

The  Courts  appear  to  have  committed  error 
in  this  case  by  not  trying  the  second  issue, 
namely,  the  issue  whether  dower  was  due  to 
the  defendant  as  she  alleged,  and  was  onpaid 
at  the  time  of  her  husband's  death.  That  is 
the  issue  which  is  involved  in  the  not  very 
felicitous  phraseology  of  the  two  issues 
which  we  have  read,  particularly  in  the  lat- 
ter part  of  issue  first,  namely,  "  whether  she 
has,  on  her  own  authority,  held  possession 
after  the  death  of  her  husband,  owing  to  her 
dower  not  being  paid, "  supplemented  by 
that  of  the  second  :  "  In  case  no  permission 
was  given  by  the  husband,  whether  the 
defendant  herself  had  the  right  to  take  pos- 
session of  her  husband's  estate,  owing  to  non- 
payment of  her  dower." 

If  dower  was  due  to  her  and  was  not  paid, 
she  unquestionably  was  entitled,  as  against 
the  co-heirs,  to  hold  the  estate,  which  was 
rightfully  in  her  hands,  until  she  was  paid 
that  dower. 

So  that  the  critical  question  which  had 
to  be  tried  in  this  case  is  the  question  whe- 
ther dower  was  due  to  the  defendant,  as  she 
alleged  it  was,  at  the  time  of  her  husband's 
death  or  not. 

The  decision  of  the  Lower  Appellate 
Court  must  be  reversed,  and  the  case 
remanded  for  re-trial  upon  this  issue.  If 
necessary,  the  Lower  Appellate  Court  will 
be  able  to  send  down  this  issue  to  the  first 
Court  under  the  provisions  of  section  354  of 
the  Civil  Procedure  Code. 

The  costs  of  this  appeal  will  abide  the 
event. 
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The  22nd  May  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Alienation  of  Minor's  Property— Suit  by  Minor 
— Liability  of  Purchaser. 

Case  No.. 1 72 1  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  ^Bhaugulpore, 
dated  the  loth  jfuly  iSyj^  reversing  a 
decision  of  the  Additional  Moonsiff  of 
thai  District,  dated  the  iSth  April  iSyj. 

Bazrung  Sahoy  Singh  (Plaintiff),  Appellant, 

versus 

Massamiit  Mautora  Chowdhrain  and  others 
(Defendants),  Respondents. 

Baboo   Doorga  Mohun  Doss  for  Appellant. 

Moonshee  Mahomed  Fusufiox 
Respondents. 

An  alienation  of  property  durinjf  the  owner's 
minority  is  open  to  be  questioned  when  the  minor  comes 
of  age,  even  if  it  was  effected  partly  throu<Th  the 
intervention  of  a  Civil  Court,  e.g.,  under  a  decree  on 
foreclosure  proceed! ngs . 

A  party  justifying'  a  title  so  obtained  anfainst  a  minor 
most  show,  not  only  that  he  was  acting  honestly  in  the 
transaction,  hut  that  facts  existed  at  the  time  of  the 
mortg^ajs^e  such  as  would  reasonably  support  the  con- 
clusion that  there  was  a  necessity  for  the  alienation,  and 
that  the  mortgagor  had  authority  to  give  a  good  title  as 
the  minor's  agent. 

Phear y  J, — We  think  that  this  is  a  plain 
case. 

The  plaintiff,  who  appears  to  havabeen  until 
very  lately  a  minor,  brings  this  suit  to  recover 
possession  of  a  certain  property  which,  he  says, 
was  alienated  to  the  defendant  during  his 
minority  without  such  consideration  or  such 
circumstances  as  would,  under  the  Hindoo 
law,  make  the  alienation  valid.  It  is  admitted 
•that  the  property  was  the  property  of  the 
minor,  and  that  it  was  alienated  during  his 
minority.  The  mode  of  alienation  was  as 
follows : — 

The  defendant  advanced  money  to  Narain 
Boss,  the  uncle  of  the  plaintiff,  upon  the 
security  of  a  mortgage  to  him  of  the  uncle's 
share  of  the  property,  together  with  that  of 
the  minor,  effected  by  the  uncle  Narain  Doss 
and  b}'  the  mother  of  the  plaintiff  acting  as 
his  (the  plaintiff's)  guardian. 

After  this  mortgage  was  effected,  and  still 
daring  the  minority  of  the  plaintiff,  proceed- 
ings were  taken  under  the  Regulations  for  the 
purpose  of  foreclosure,  and  a  suit  was  there- 


upon brought  by  the  defendant,  the  result  of 
which  was  that  a  decree  for  possession  followed 
and  the  defendant  was  put  into  possession 
of  the  property.  And  in  this  way  he  supposed 
that  he  had  obtained  a  full  and  complete 
title  to  the  property,  not  only  against  Narain 
Doss,  but  also  against  the  present  plaintiff, 
the  minor,  by  way  of  foreclosure  of  all  rights 
of  redemption. 

But  it*  is  quite  plain  that  an  alienation, 
even  of/  this  kind,  effected  partly  as  it  was 
through  the  intervention  of  the  Civil  Court, 
was  still  only  an  alienation  of  the  minor's 
property  effected  during  his  minority,  and 
was  therefore  a  transaction  which  w^as  open 
to  be  questioned  by  the  minor  when  he 
came  of  age.  The  minor  is  now  of  age. 
He  has  brought  this  suit  within  the  period 
which  the  law  allows  him  for  that  purpose. 
In  the  first  place,  then,  it  is  incumbent  upon 
the  defendant  to  make  at  any  rate  a  primd^ 
facie  case  in  support  of  the  goodness  of  the 
alienation  which  was  made  to  him  in  the  way 
we  have  mentioned. 

But  it  seems  from  the  judgment  of  the  first 
Court,  which  is  not  in  any  substantial  degree 
altered  by  the  findings  of  fact  at  which  the 
Lower  Appellate  Court  has  arrived,  that  the 
defendant  has  not  made  out  any  primd  facie 
case  of  necessity,  or  of  any  other  kind  such 
as  would  justify  the  alienation  of  a  minor's 
property  during  his  minority  by  his  guardian, 
or  by  the  manager  of  his  property.-  At  the 
most,  the  defendant  has  shown  that  Narain 
Doss,  the  plaintiff's  uncle,  mortgaged  his  own 
share  in  the  property,  as  well  as  the  share  of 
his  nephew.  It  seems  that  no  attempt  even 
has  been  made  by  the  defendant  to  prove  a 
necessity  for  the  alienation  of  the  minor's 
share.  It  is  alsq  left  a  perfectly  open  ques- 
tion, to  say  the  least  of  it,  whether  or  not  the 
minor's  mother,  who  was  his  personal  guar- 
dian, did  in  fact  execute  the  deed  of  mortgage. 
And,  in  short,  the  defendant  has  failed  to 
prove  to  any  extent  facts  which  would  be 
sufficient  to  make  it  appear  primd  facie 
that  the  mortgage  to  him  and  the  subsequent 
foreclosure  of  the  plaintiff's  right  in  this 
property  was  good  and  effective.  In  this 
state  of  the-  case  it  would  seem  that  the 
plaintiff  is  entitled  to  a  decree. 

The  first  Court  gave  him  a  decree,  but 
this  decision  was  reversed  by  the  Lower 
Appellate  Court,  on  the  ground,  as  far  as  we 
can  understand  the  judgment  of  the  Subor-" 
dinate  Judge,  that  there  was  no  reason  shown 
for  doubting  the  good  faith  of  Narain  Doss, 
the  plaintiff's  uncle,  or  for  supposing  that  the 
transaction  of  mortgage  and  subsequent  fore- 
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closure  was  anything*  other  than  bond  fide 
on  the  part  of  the  defendant.  This  may  be 
so/  But  even  if  it  be  so,  it  is  not  a  sufficient 
defence  to  the  present  suit.  It  is  not  enough 
for  the  defendant  to  show  that  he  believed  he 
had  got  a  good  title,  and  was  himself  acting 
honestly  in  the  ipatter  of  the  loan  on  the 
mortgage.  He  must  go  further  and  show 
facts  existing  at  the  time  when  the  mort- 
gage was  effected,  such  as  would  reasonably 
support  at  that  time  the  conclusion  that  there 
was  a  necessity  for  the  alienation  of  the 
minor's  share,  and  that  Narain  Doss  had 
authority  to  give  a  good  title  as  the  agent  of 
the  minor.  It  seems  to  us  that  the  decision 
of  the  Lower  Appellate  Court  cannot  be 
upheld,  and  that  the  decision  of  the  first 
Court  is,  upon  the  admitted  facts  of  the  case, 
a  right  decision. 

We  therefore  reverse  the  decree  of  the 
Lower  Appellate  Court  and  affirm  that  of  the 
first  Court,  with  costs  in  both  Courts. 


The  22nd  May  1S74. 

Present  : 

The  Ilon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges. 

Pauper  Suit— Jurisdiction— Tergiversation. 
Case  No.  1677  of  ^^ZS* 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Subordinate 
Judge  of  the  2^-Pergunnahs,  dated  the 
^th  May  /<?7J,  reversing  a  decision  of 
the  Moonsijf  of  Aiipore,  dated  the  joth 
November  i8yi. 

Brohmo  Moyee  Dassia  (Pauper  Plaintiff), 

Appellant, 

versus 

Anund  Chunder  Chatterjee  (Defendant), 

Respondent. 

"Baboos  Sham  Lall  Mitter  and  Nil  Madhub 
Bose  for  Appellant. 

Baboo  Jug  gut  Chunder  Banerjee  for 
Respondent. 

A  pauper  application  to  sue  in  a  Subordinate  j udije's 
Court  having  been  opposed  on  the  jjround  of  over- 
valuation, it  was  renewed  successfully  in  the  Moon^iff's 
Court,  where  plaintiff  obtained  a  decree.  In  appeal  the 
question  of  jurisdiction  was  raised,  and  the  Additional 
)udge  decided  that  the  suit  was  of  a  value  beyond  the 
Nloonsiff's  competency  to  try  : 

Held  that  as  it  was  at  defendant's  opposition  that 
the  original  application  was  rejected,  he  was  not  at 
liberty  at  this  sta<7e  to  turn  round  and  object  to  the 
jurisdiction  of  the  Moonsiff. 


Ainslie y  J, — Ths  plaintiff  is  t^^e  special 
appellant  before  us.  She  alleges  that  she 
bought  certain  lands  and  erected  buildings 
thereon  many  years  ago  with  her  streedhan ; 
that  after  the  lapse  of  19  years  certain 
judgment-creditors  of  her  husband  attached 
this  property  in  execution  of  a  decree  against 
him  ;  that  she  put  forward  a  claim  under 
section  246  of  the  Civjl  Procedure  Code, 
but  it  was  disallowed,  and  the  property  was 
sold  to  the  present  defendant  for  a  sum  of 
Rs.  600;  that  thereupon  she  made  an 
application  in  formd  pauperis  in  the  Court 
of  ihe  second  Subordinate  Judge  of  the  24- 
Pergunnahs,  valuing  her  suit  at  Rs.  5,300, 
but  that  the  Subordinate  Judge  was  of 
opinion,  with  reference  to  the  sura  paid  on 
the  occasion  of  the  sale,  that  the  suit  was 
over- valued,  and  that  he  could  not  entertain 
the  application.  The  plaintiff,  thereupon, 
took  her  application  before  the  Moonsiff,  by 
whom  it  was  admitted.  The  Moonsiff  tried 
the  suit  on  its  merits  and  gave  plaintiff  a 
decree.  In  the  course  of  his  judgment,  he 
points  out  that  the  present  value  of  the 
property  is  Rs.  50  a  month,  and  that  the 
market-value  must  exceed  the  amount  10 
which  his  jurisdiction  is  limited  ;  but  he  says, 
**  1  may  also  observe  that  though  the  pro- 
'*  perty  is  very  valuable,  defendant  does  not 
"  take  any  objection  as  to  jurisdiction,  because 
*'  it  was  at  his  opposition  on  the  ground  of 
"over-valuation  that  the  pauper  application 
**  in  the  second  Subordinate  Judge's  Court 
**  was  rejected."  The  case  was  then  carried 
up  to  the  Appellate  Court  by  the  defendaiu. 
and  it  came  on  before  the  Officiating 
Additional  Subordinate  Judge.  No  excep- 
tion to  the  statement  made  by  the  Moonsiff 
to  the  effect  that  the  defendant  himself  had 
caused  the  rejection  of  the  first  application 
in  the  second  Subordinate  Judge's  Court 
was  taken  in  the  grounds  of  appeal,  but  at 
the  hearing  of  the  appeal  the  Additional 
Subordinate  Judge  allowed  the  question  of, 
jurisdiction  to  be  raised,  and  he  has  come 
to  the  conclusion  that  the  property  in  suit 
is  of  much  more  than  Rs.  i,cxx)  in  value, 
and  that  the  Moonsiff  had  no  power  to  enter- 
tain it.  He  has  therefore  reversed  the 
decision  of  the  first  Court  and  decreed  the 
appeal.  The  merits  of  the  case  have  not 
been  entered  into  by  the  Subordinate' Judge 
at  all. 

The  question  raised  in  this  special  appeal 
is  whether  it  was  open  to  the  Subordinate 
Judge  to  go  into  the  question  of  jurisdiction 
at  that  stage  of  the  case.  It  appears  to  us 
that  if  the  defendant  raised   the  objection 
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at  the  hearings  of  the  first  application  before 
the  Second  Subordinate  Judge,  and  if,  as  is 
stated  by  the  Moonsiff,  it  was  at  his  opposi- 
tion that  the  application  was  rejected — and 
we  may  here  remark  that  the  defendant  has 
altogether  failed  to  show  that  the  Moonsiff 
was  wrong  in  what  he  stated — he  is  not  at 
liberty  now  to  turn  round  and  raise  an 
objection  to  the  jurisdiction  of  the  Moonsiff ; 
and  further,  that  his  own  statement  in  the 
first  instance  and  the  judgment  thereon  must 
be  taken  as  conclusive  evidence  of  the  value 
of  the  property  in  suit  for  the  purposes  of 
this  suit.  Therefore,  in  this  view^,  the 
Moonsiff  had  jurisdiction  to  proceed  with 
the  case.  The  case,  therefore,  must  go 
down  to  the  Court  below  for  a  decision 
on  the  merits.  The  costs  will  follow  the 
result. 


The  1 8th  May  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Hindoo  Law — Adoption— Spiritual  benefit. 

I  Case  No.  13 14  of  1873. 

i  Special  Appeal  from  a  decision  passed  by  the 
.  Officiating  Judge  of  Mymensinghy  dated  the 
\      zyth  March  iSyj^  affirming  a  decision  of 

the    Subordinate  Judge  of  that  District, 

dated  the  i8th  July  18^2, 

Ram  Soondur  Singh  (Plaintiff),  Appellant, 

versus 

SuH>anee  Dossee  (Defendant),  Respondent. 

Mr.  Piffard  and  Baboo  Protab  Chunder 
Mojoomdar  for  Appellant. 

Baboo  Rujonee  Nath  Bose  for  Respondent. 

G  executed  an  unoomotee  hotro  to  his  wife  S  to 
adopt,  on  the  failure  of  each  aaopted  son,  five  sons  in 
saccessbn.  After  his  death  S  adopted  a  boy  who  died 
ten  or  twelve  years  later,  after  which  she  adopted  another 
whose  adoption  it  is  now  sought  to  have  declared  invalid. 
The  contention  in  special  appeal  i»that,  as  the  son  first 
adopted  fived  to  an  ag^e  sufficiently  mature  to  perform 
all  the  acts  of  spiritual  benefit  to  secure  which  the 
unocmotee potro  was  executed,  and  it  should  be  presum- 
ed that  be  performed  all  those  acts,  the  power  given 
to  S  ceased  to  have  any  operative  force : 

HsLD  that  the  contention  was  not  supported  by  a 
Privy  Councnl  ruling  cited,  and  was  opposed  to  the 
l^aeral  principles  of  the  Hindoo  Law.  A  son  in  the 
skuatJon  of  the  first  adopted  son  in  this  case  cannot 
ezbanst  the  whole  of  the  spiritual  benefit  which  a  son 
is  capable  of  conferring  on  his  deceased  father. 

Miittr^  y, — In  this  suit  the  plaintiff  seeks 
lo  obtain  a  declaration  that  the  adoption  of 
•be  defendant  No.  2  by  the  defendant  No.  i 

V«l.XXII. 


is  invalid  according  to  the  Hindoo  Law. 
Both  the  lower  Courts  have  held  that  the 
plaintiff  is  not  entitled  to  the  declaration. 

The  facts  found  in  the  Courts  below  are 
these  :    One    Gobind    Churn     Singh    exe- 
cuted some  time  before  his  death  an  unoo- 
motee   potro  to   his  wife  Surbanee  Dossee, 
defendant  No.   i,  giving  her  permission  to 
adopt,  on  the  failure  of  «ach  adopted  son, 
five   sons   in  succession ;  that,  shortly,  after 
the  death  of  Gobind  Churn  Singh,  defend- 
ant  No.   1  adopted  a  boy  of  the  name  of 
Kristo  Churn  Singh,  who  died  ten  or  twelve 
years  after  his  adoption  ;  that,  some  time  after 
the   death   of   the   aforesaid  .Kristo    Churn 
Singh,  the  defendant  No.  2,  who  is  still  a 
minor,  was  duly  adopted  by  Surbanee  in  pur- 
suance of  the  deed  of  permission  given  to 
her  by  her  husband  before  his  death ;  that 
the  plaintiff  is  an  adopted  son  of  the  uncle 
of    the    aforesaid    Gobind    Churn    Singh, 
and   would    be  entitled    to   succeed  to  the 
properties  left  by  Gobind  Churn  after  the 
death  of  the  defendant  No.  i,  if  the  adoption 
of  the  defendant  No.  2  be  declared  invalid. 
The  validity  of  the  adoption  was  questioned 
principally  upon  the  ground  that  the  deed  of 
permission  propounded  by  the  defendant  No. 
I  was  not  a  genuine  document.     Both  the 
Courts  below  have  found  upon  this  question 
against  the  plaintiff. 

The  only  ground  urged  in  special  appeal 
is  that  admitting  the  deed  of  permission  to 
be  &  genuine  document,  and  that  the  ceremo- 
nies to  have  been  all  duly  performed,  still 
the  adoption  is  invalid,  because  upon  a  proper 
construction  of  the  unoomotee  potro  (or  the 
deed  of  permission),  the  lower  Courts  should 
have  held  that  the  adoption  took  place  when 
the  operative  force  of  the  document  in 
question  had  ceased  to  exist.  It  has  been 
contended  that  Kristo  Churn,  the  first  adopted 
son,  lived  to  an  age  sufficiently  mature  to  per- 
form all  the  acts  of  spiritual  benefit  to  secure 
which  the  unoomotee  potro  was  executed, 
and  it  should  be  presumed  that  he  performed 
all  these  acts ;  that,  after  those  acts  had  been 
performed,  the  power  given  to  Surbanee 
ceased  to  have  any  operative  force.  In 
support  of  this  contention,  the  learned 
counsel  for  the  special  appellant  has  quoted 
the  well-known  case  of  Bhoobun  Moyee 
Debia  vs.  Ram  Kishore  Acharjee,  10  Moore's 
Indian  Appeals,  p.  279.*  In  order  to 
determine  whether  this  (Contention  is  borne 
out  by  the  authority  quoted,  I  propose  to 
examine  in  detail  the  leading  jacts  and  the 
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grounds  upon  which  the  decision  in  that  case 
rests. 

The  facts  briefly  are  these  :  One  Gour 
Kishore  Roy,  a  zemindar,  died,  leaving  him 
surviving  Bhowanee  Kishore,  a  minor  son, 
and  Chundrabalee,  a  widow.  Some  time  be- 
fore his  death  he  executed  an  unoomoUe polro, 
empowering  Chundrabalee,  in  the  event  of 
Bhowanee  Kishore  dying  issueless,  to  adopt 
five  sons  in  succession.  Bhowanee  Kishore, 
on  attaining  majority,  assumed  possession 
of  the  zemindarees,  but  died  soon  after  without 
issue,  leaving  behind  him  Bhoobun  Moyee, 
his  widow,  as  his  heir.  Bhoobun  Moyee, 
alleging  to  have  received  a  power  to  adopt 
from  her  husband  before  his  death,  exercised 
that  power,  and  adopted  a  son  of  the  name 
of  Rajendro  Kishore. 

A  quarrel  ensued  between  Bhoobun  Moyee 
and  her  mother-in-law  Chundrabalee,  which 
resulted  in  a  similar  adoption  by  the  latter 
of  a  boy  of  the  name  of  Ram  Kissen.  A 
suit  was  instituted  on  behalf  of  Ram  Kissen, 
as  the  adopted  son  of  Gour  Kishore,  against 
Bhoobun  Moyee  and  her  adopted  son  to 
recover  possession  of  property  which  origin- 
ally belonged  to  Gour  Kishore.  The  late 
Sudder  Court  decreed  the  claim,  holding  (i) 
that  the  deed  of  unoomoUe  potro  executed 
by  Gour  Kishore  was  in  the  nature  of  a 
testamentary  devise;  (2)  that  its  legal  effect 
was  that  it  devised  the  property  *'  to  his  son 
Bhowanee  Kishore  and  his  heirs-in-general, 
subject  to  a  power  of  appointment  by  ;he 
widow,  to  be  exercised  in  the  event  of  his 
son,  Bhowanee  Kishore,  dying  without  leaving 
a  son,  either  natural  or  adopted,  or  to  be 
adopted,  him  surviving;"  (3)  that,  by  the 
exercise  of  the  power  of  appointment  thus 
given  to  Chundrabalee,  Bhoobun  Moyee,  the 
heir-at-law  of  Bhowanee  Kishore,  was 
divested  of  her  right  in  the  property  ;  and 
(4)  that  Bhowanee  Kishore  died  without 
executing  any  deed  of  unoomofee  potro,  as 
alleged  by  Bhoobun  Moyee,  and  therefore  the 
adoption  of  Rajendro  Kishore  by  her  was 
invalid.  The  Privy  Council,  on  appeal  by 
Bhoobun  Moyee,  concurring  in  this  last  find- 
ing with  the  Sudder  Court,  proceeded  to 
adjudicate  upon  the  rest  of  the  case  thus: 
"  The  next  question  is,"  they  say,  "  as  to  the 
validity  of  the  adoption  of  Ram  Kissen. 
We  see  no  reason  to  dissent  from  the  opinion 
of  the  Court  below  upon  the  facts  of  the 
case,  viz.,  that  the  unoomotee  potro  of  Gour 
Kishore  is  a  genuine  instrument,  and  that, 
Supposing  the  powers  given  by  it  to  have 
been  in  force  when  the  adoption  under  it 
took  place,  the  adoption  was  good;  but  we 


think  it  unnecessary  to  examine  into  the 
genuineness  of  this  instrument,  as  we  are  of 
opinion  that,  at  the  time  when  Chundrabalee 
proposed  to  exercise  it,  the  power  was 
incapable  of  execution."  The  rest  of  the 
decision  deals  with  the  reasons  upon  which 
thev  came  to  this  conclusion. 

But,  before  I  proceed  to  examine  those 
reasons,  I  may  obser\'e  that  I  do  not  think 
that,  by  the  passage  last  quoted,  the  Privy 
Council  intended  to  lay  down  that  the  power 
(of  Chundrabalee)  **  was  incapable  of  exe- 
cution "  for  all  purposes,  i.  c,  they  did  not 
intend  to  hold  that  the  adoption  of  Ram 
Kissen  under  that  power  was  wholly  invalid. 
That  this  was  not  their  meaning  will  appear 
clear  as  I  proceed  further  with  the  examina- 
tion of  the  grounds  upon  which  their  con- 
clusion is  based. 

In  dealing  with  these  reasons  they  say: 
"  The  first  question  which  arises  is  as  to  the 
construction     of     this     instrument."      And 
upon  this  part  of  the  case  ihey,   differing 
from  the  Sudder  Court,  hold  that  it  is  no: 
of  a  testamentary  character,  but  a  simple 
deed    of   permission   to   adopt.      And    they 
conclude    by   saying   that  **he   {i   e,^  Gour 
Kishore)  mentions  the  objects  which  induced 
him  to  make  the  deed — religious  motives,  the 
protection  of  his  family,  and  the  succession 
to  his  property ;  but  it  was  by  the  adoption, 
and  only  by  the  adoption,  that  these  objects 
were  to  be  secured,  and  only  to  the  extent  in 
which  the  adoption  could  secure  them. 

Having  put  this  legal  construction  upon 
the  deed,  the  Privy  Council  in  the  next 
place  deal  with  the  intention  of  its  executant 
to  be  collected  from  it,  and  they  say  :  "  It 
"must  be  admitted  that  it  contemplates  the 
**  possibility  of  more  than  one  adoption  ;  that 
"  it  shows  a  strong  desire  on  the  part  of  ibc 
"  maker  for  the  continuance  of  a  person  tQ 
"  perform  his  funeral  rites,  and  to  succeed  to 
"  his  property ;  and  that  it  does  not  in 
''  express  terms  assign  any  limits  to  the  period 
"  within  which  the  adoption  may  be  made,'* 

But  thev  hold  that  some  limit  must  b< 
assigned  to  it,  and  then  they  proceed  tt 
determine  that  limit  by  taking  the  paniculai 
facts  of  that  case  into  their  consideration 
But  it  must  be  borne  in  mind  that  the  llmi 
which  they  fixed  was  with  reference  to  th^ 
exercise  of  the  power  by  which  both  the  end 
mentioned  by  them,  viz.,  performance  o 
funeral  rites  and  succession  to  property,  migb 
be  attained.  But  that  they  did  not  intend  t 
hold  that  the  limit  assigned  by  them  was  th 
limit  within  which  the  power  must  b 
exercised  for  the  attainment  of  either  of  thes 
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ends  is  evident  from  the  manner  in  which 
ihc]'  put  the  question,  upon  the  deterniicia~ 
lion  of  which  the  whole  case  turns,  in  paije 
311,  X.  Moore's  Indian  Appeals:*— "  The 
■'question  is  whether  the  estate  of  his  (Goar  , 
"Kishore's)  son  being  unlimited,  and  thai 
"son  having  married  and  left  a  widow  his 
"heir,  and  that  heir  having  acquired  a  vested 
"estate  in  her  husband's  property  as  widow, 
"a  new  heir  can  be  substituted  ijy  adoption, 
"  vho  is  to  defeat  that  estate  and  take  as  an 
"adopted  son  what  a  legitimate  soti  of  Gour 
"Kishore    would   nol  hii-e  taken?"     This 


^  Il-j 
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,1  1    ■ 


incapal)!e 
t   only    i')r 


mend  to  hold  that  the  pow 

oi  execution  for  all  purpos 

r^L-    purpose    of    divesting    ttie    widow    'Jt 

.  ..■■.lanee  Kishore  of  her  proprietary  rigiiLs 

T\i  property  left  by  her  husband. 

I'l  this  view  of  the  case  quotetl,  I  do  not 

.!;  that  it  is  an  authority  in  support  of 

proposition    of   law    advanced    by    ilie 

.:  lied    counsel    for  the   special    appcllan!. 

.  iuse,  in  order  to  give  effect  to  his  conitn- 

.   in    this    case,    we   must  f^o  the   whnle 

.-':h  of  saying  that  the  adoption  ot  defeiut- 

.  ,Vo.  2  is  absolutely  bad  and  invalid  ;  Imt 

■  ■■■'i  I'rivy  Council  decision  quoted  does  ii'ji, 

i  have  shown  above,  warrant  ua  in  saying 

On    the   other  band,    the  conclui.liiiL^ 

Jions  ot  their  Lordships  in  that  c^.^e 

tnaed  in  ihe  following  passage  lend  coii- 

apport  to  the  contention    of  the 

:    "  If  Bhowance  Kishore,"    tii<:y 

d  died  unmarried,  his  mother,  Chun- 

£  Debia,  would  have  been  his  iicir,  Luid 

I  of  adoption  would  Ihvl-  sto  )d 

*  different  grounds.     By  (■xurci-'ing 

of    adoption,    she    would    liLive 

Ijldo  estate  but  herown,  an.l  i.hi-;  '.vuuld 

Ig-ht  the   case   within  the   oidm.iry 

E  is    quits  evident  tiiat  the   inLlin.i- 

■eir  opinion  re^.irding  lii;-;  iiyii  I'.lu;- 

kwas  quite  in  favour  of  the  valid. iy 

';)lion,  and  the  facts  of  that  hyjjG- 

KrCUe    are    exactly    the    facts    found 

iBrt  below  in  the  present  case. 

_,  therefore,   the  case  of  lihoobun 

iL  Ram  Kishore  Acharjeeononeside, 

ftujTthing  in  the  general  HindoL.  law 

Qit  of  the  contention  put  forward  by 

^1  appellant  ?     No  passage  from  a!iy 

fctieatises  of  the  Hindoo  law,  and  no 

p-tbe  Hindoo  shasters,  have  been  ciled. 

E  I  am  aware  there  is  none  in  its 

•  3  W.  R.  tP.  C.)  13. 


support.  On .  the  other  hand,  the  broad 
proposition  for  which  the  learned  counsel 
contends  will  in  great  many  cases  defeat  the 
essential  object  for  which  every  Hindoo 
desires  lo  adopt,  viz.,  the  continuance  ot 
the  spiritual  benefit  to  be  conferred  upon  him 
after  his  death.  An  adopted  son  attaining 
an  age  of  sufficient  maturity,  and  by  perform- 
ing the  religions  services  enjoined  by  the 
shasters,  cannot  exhaust  the  whole  of  the 
spiritual  benefit  which  a  son  is  capable  of 
conferring  upon  the  soul  of  his  deceased 
father,  liecause  these  services  are  enjoined 
to  be  repeated  at  certain  stated  intervals, 
and  the  performance  of  them  on  each  succcs-  ■ 
sive  occasion  secures  fresh  spiritual  benefit 
to  the  soul  of  the  deceased  father  (see  note 
to  verse  74  of  section  i,  of  Sutherland's 
Dattaka  Mimansa,  where  these  rites  are 
fully  described).  I  am,  therefore,  of  opinion 
that  the  contention  of  the  special  appellant 
is  opposed  10  the  genera!  principles  of  the 
Hindoo  law. 

The  result,  therefore,  is  that  this  special 
appeal  must  fail,  and  the  decrees  of  the 
Lower  Courts  are  confirmed  with  costs. 

Markby,  J. — I  concur  in  the  judgment 
which  has  been  delivered  by  Mr.  Justice 
Romesh  Chunder  Mitter,  Had  we  differed  in 
opinion  from  the  Courts  below,  I  should  still 
have  considered  it  doubtful  whether  this  is  a 
case  in  which  a  declaratory  decree  could  be 
made. 

The  21st  May  1874. 

Preunl : 

The  Hon'ble  W.  Markby,  Judge. 

Act  VIII.  of  1859,  s.  330. 

Case  No.  1702  of  1873. 

Special  Appeal  front  a  decision  passed  by 
the  Judge  of  East  Burdivan,  dated  the 
•jlh  May  1 8"} 2-  affirming  a  decision  of 
Ike  Moonsiff  0/  Culwa,  dated  the  8th 
February  l8yj. 

Banee  MadhubDutt  (Defendant),  Appellant, 


Nund  Lail  Mojoomdar  (Plaintiff), 
Respondent. 

Baboo  Kalee  Prosunno  Dutt,  for  Appellant. 

Baboo  Luckhee  Churn  Base,  for  Respondent. 
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out  restriction,    barred    from    taking^    advantagre  of 
Act  VIII.  of  1859,  s.  230. 

A  case  under  s.   330  is  to  be  treated  in  all  respects 
as  a  regular  suit. 

With  regard  to  the  first  point  in  this  case, 
namely,  whether  the  plaintiff  was  in  a  posi- 
tion to  make  an  application  under  section 
230  of  the  Civil  Procedure  Code,  I  think 
there  is  nothing  to  justify  me  in  holding 
that  he  was  not.  The  Moonsiff  permitted 
him  to  make  that  application,  and  having 
entertained  the  application,  numbered  it,  and 
tried  the  case  as  a  regular  suit  under  that 
section.  I  have  nothing  before  me  to  show 
what  the  nature  of  the  interest  was  which  the 
appellant  says  the  plaintiff  had  parted  with 
to  a  tenant,  so  as  to  preclude  himself  from 
taking  the  advantage  of  this  section.  For 
aught  I  know  that  interest  was  a  mere 
tenancy-at-will.  1  cannot  lay  down  as  an 
absolute  rule,  without  restriction,  that  a  per- 
son who  has  parted  with  the  actual  occu- 
pation of  the  land  to  another  might  not 
take  the  advantage  of  section  230.  It  is 
quite  obvious,  as  the  Judge  pointed  out,  that 
there  are  many  cases  where  it  would  be 
extremely  inconvenient  if  the  parties  could 
not  do  so. 

With  regard  to  the  other  point,  it  seems 
to  me  that  a  case  under  section  230  is  to  be 
treated  in  all  respects  as  a  regular  suit,  and 
it  may  be  possible,  as  pointed  out  in  the  case 
referred  to  in  the  V.  Bengal  Law  Reports, 
p.  708,*  that  there  may  have  been  cases 
under  that  section  in  which  the  Court  may 
not  go  fully  into  the  question  of  title.  Here 
it  seems  to  me  that  the  plaintiff  proved  to 
the  satisfaction  of  the  MoonsifE  that  he  had 
a  title  and  that  the  defendant  had  none; 
he  proved  that  he  is  the  purchaser  of  the 
tenure.  All  that  the  defendant  has  proved 
is  that  he  holds  a  mortgage  of  the  property 
from  a  person  who  was  in  possession  of  some 
kind  of  tenure  for  a  period  of  upwards  of 
twelve  years.  Then  it  must  be  taken,  I 
think,  as  admitted  now,  that,  as  the  Moonsiff 
says,  this  person  was  a  koorfa  ryot.  There 
was  no  appeal  against  that  finding  of  the 
Moonsiff  to  the  Lower  Appellate  Court. 
That  being  so,  as  pointed  out  by  the.  Moon- 
siff, he  had  no  right  of  occupancy,  so  that 
he  had  no  permanent  right  that  he  could 
transfer.  No  ground  is  made  that  the  Moon- 
siff was  wrong  in  taking  that  view  of  the 
case. 

The  special  appeal  must  be  dismissed  with 
costs. 


•  13  W.  R.  (F.  B.)  80. 


The  22nd  May  1874. 

i 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Fraud — Evidence—Jntisdiction— Spec  ial 

AppeaL 

Case  No.  1724  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  nth  July 
i8y2y  reversing  a  decision  of  the  Moon- 
siff of  Chuprah,  dated  the  igth  June 
1872, 

Raj  Narain  (one  of  the  Defendants), 

Appellant, 

I 

versus 

Rowshun  Mull  (PlainiiGF)  and  another 
(Defendant),  Respondents. 

Moonshee  Mahomed  Yusuff,  for  Appellant. 

Bahoos  Chunder  Madhuh  Ghose  and  Auhi- 
nash  Chunder  Banerjee^  for  Respondents. 

Mere  speculation  and  probability  will  not  in  law  sup* 
port  a  finding:  q\  fraud.  Where  a  party  puts  forward  a 
charg^e  of  coTlusion  with  a  view  to  defraud,  it  is  incum> 
bent  on  him  to  support  it  by  evidence  to  a  certain 
reasonable  extent  * 

E.g.^  where  a  party  admits  that  an  instrument 
which,  on  the  face  of  it,  appears  to  deal  with  the  pro- 
perty, is  written  or  signed  by  the  owner  of  the  properly, 
he  can  only  g^et  rid  o?  its  effect  by  showings  facts  which 
would  establish  fraud  in  its  inception,  or  show  that  it 
was  not  intended  to  be  operative  according^  to  its  purport. 

Where  a  Moonsiff 's  decision  as  to  whether  the  value 
of  a  suit  exceeds  the  limits  of  his  jurisdiction  is  not 
appealed  against  in  the  Lower  Appellate  Court,  the 
question  cannot  be  rightly  entertained  anew  by  the 
High  Court  in  special  appeal. 

Phear,  J. — The  case  of  the  plaintiff  in 
this  suit  is  that  he  took  a  bond  from  one 
Heetun  Singh  on  the  28th  November  1868, 
by  which  three  properties,  which  have  been 
mentioned  in  the  course  of  this  hearing,  were 
mortgaged  to  him  to  secure  the  repayment 
of    Rs.    2,200.     And    in    February     1872, 
on  the  footing  of  this  bond,  he  obtained  a 
decree  for  the  realization  of  the  mortgage 
debt  by  the  sale  of  the  properly  which  was 
the  subject  of  the  bond.     But  he  complains 
that,  upon  proceeding  to  realize  this  monef 
under  his  decree,  he  found  set  up  against  him 
two  other  bonds  made  by  Heetun  Singh  in 
favour  of  Raj  Narain,  each  for  the  sum  of  Rs.  99, 
dated     respectively     the     20lh     and      31st 
March  1868.     And  he  also  found  that  Raj 
Narain    had,    on  the    26th  August    1870, 
obtained  a  decree  for  the  realization  of  these 
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bond-debts  by  the  sale  of  the  property  covered 
by  the  bonds,  and  that,  on  the  9th  March 
1872,  one  of  the  properties  covered  by  the 
bond  had  been  sold  in  execution  of  the  decree 
of  August  1870  to  Oodit  Narain,  another 
party  defendant. 

Upon  this  state  of  the  facts,  the  plaintiff 
asks  to  have  these  bonds  set  aside  on  the 
ground  that  they  were  as  against  him  fraudu- 
lent and  collusive ;  were  in  fact benamee  trans- 
actions effected  by  Heetun  Singh  for  the 
purpose  of  defrauding  him. 

The  first  Court  was  of  opinion,  upon  the 
evidence  before  it,  that  the  plaintiff  had  failed 
to  make  out  his  case.  There  is  no  doubt 
tliat  it  was  incumbent  upon  the  plaintiff  to 
make  out  a  primd-facie  case  of  fraud  on 
the  part  of  Heetun  Singh  against  himself  in 
the  matter  of  these  bonds,  i  e.j  the  bonds 
executed  by  Heetun  Singh  to  Raj  Narain. 
He  must  show  in  some  way  either  that  these 
Iwnds,  although  they  pretended  to  be  made  to 
secure  each  a  debt  of  Rs.  99,  were  made 
for  no  consideration  at  all,  and  amounted  to 
nothing  more  than  a  benamee  conveyance  of 
the  property  to  Raj  Narain  for  the  benefit  of 
Heet  Narain  himself;  or  show  that  these 
bonds,  although  as  a  matter  of  fact  executed 
by  Heetun  Singh,  ought  not,  for  some  good 
xeason,  to  be  treated  as  valid  and  operative  to 
affect  the  property  covered  by  them  as 
-against  the  plaintiff.  And  it  seems  that  the 
^Ibonsiff  was  quite  right  in  considering  that 
plaintifiF  had  given  no  evidence  directly 
ling  to  establish  any  position  of  this 
Mad. 

However,  on  appeal  to  the  Lower  Appellate 
CoBrt,  the  Judge  was  of  opinion,  for  reasons 
•Web  he  gave,  that  these  bonds  were  bena- 
transactions,  and  were  made  for  the  pur- 
of  defraucUng  the  plaintiff.  And  in  that 
he  gave  the  plaintiff  a  decree. 
It  seems  to  us,  upon  the  best  consideration 
litach  we  can  give  to  the  judgment  of  the 
lower  Appellate  Court,  that  the  reasons  put 
[ibrvard  by  that  Court  for  reversing  the  deci- 
of  the  Moonsiff  are  not  sound  in  law. 
Judge  thought  it  very  suspicious  that 
icoDsideration  for  each  of  the  deeds  should 
just  exactly  Rs.  99.  And  he  argued, 
the  mode  in  which  the  sale  of  property 
tected  on  the  9th  March  1S72  in  execution 
this  decree  was  carried  out,  that  the 
lion  of  the  defendant  Heetun  Singh  in 
matters  could  not  be  honest  and  straight- 
But,  as  far  as  we  can  see,  the 
ling  of  the  Judge  hardly  went  beyond 
But  mere  speculation  and  probability, 
:h  as  this  is,  will  not  in  law  support  a  find- 


ing of  fraud.  And  it  seems  to  be  unques- 
tionable that  there  is  not  any  direct  evidence 
upon  the  record  which  could  support  the 
conclusion  that  the  execution  of  the  bonds 
in  March  1868,  eight  months  before  the 
plaintiff's  mortgage  was  effected,  was  made 
with  the  immediate  view  of  defrauding  the 
plaintiff.  We  thus  have  arrived  at  the  opin- 
ion that  the  judgment  of  the  Lower  Appel- 
late Court  reversing  the  judgment  of  the 
first  Court  cannot  be  supported  upon  the 
reasons  which  the  Judge  has  given  for  it. 

However,  it  has  been  objected  before  us 
on  special  appeal  that  at  any  rate  section  50  of 
Act  XX.  of  1866  operates  to  give  the  plaintiff's 
bond  of  November  1868,  which  is  an  admit- 
tedly registered  bond,  precedence  of  the  two 
bonds  of  Raj  Narain  made  in  March  i86tf, 
which  are  neither  of  them  registered.  As 
the  value  secured  by  each  of  them  was  less 
than  Rs.  100,  there  was  no  compulsion 
upon  the  parties  to  register  these  bonds. 
But  section  50  of  Act  XX.  provides  that 
**  every  instrument  of  the  kinds  mentioned 
"in  clauses  i,  2,  and  3  of  section  18  shall, 
"if  duly  registered,  take  effect,  as  regards 
"  the  properly  comprised  therein,  against  every 
"unregistered  instrument  relating  to  the 
"  same  property,  whether  such  other  instru- 
"  ment  be  of  the  same  nature  as  the  regis- 
"  tered  instrument  or  not."  And  it  seems  to 
us  that  the  plaintiff  is  entitled,  on  the'  facts 
which  have  been  found  by  the  lower  Courts, 
to  have  the  benefit  of  this  section  of  the  Act. 

It  has  been  maintained  by  the  learned 
pleader  who  has  appeared  on  behalf  of  the 
appellant  that  the  plaintiff's  bond  itself  has 
not  been  established  by  the  finding  of  the 
lower  Courts.  But  we  think,  on  the  whole, 
that  there  was  no  contest  between  the  parties 
either  in  the  first  Court  or  in  the  Lower  Appel- 
late Court  as  to  whether  the  plaintiff's  bond 
was  executed  by  Heetun  Singh,  as  it  pur- 
ports to  be.  What  the  defendant  said  in  this 
matter  was  that,  although  the  bond  appeared 
to  be  the  bond  of  Heetun  Singh  mortgaging 
the  property  to  the  plaintiff,  yet  it  was  not 
a  valid  and  operative  bond  affecting  the  pro- 
perty as  against  him,  because  it  was  collusive, 
and  made  with  a  view  to  defraud  him.  At 
this  point,  in  short,  he  turned  the  tables  upon 
the  plaintiff.  That  is,  he  made  precisely  the 
same  charge  against  the  plaintiff  with  regard 
to  the  validity  of  his  mortgage-bond  as  the 
plaintiff  had  made  against  him  with  regard 
to  his  two  bonds  of  1868.  And  there  can  be 
no  doubt  that  it  is  incumbent  on  the  person, 
who  puts  forward  a  charge  of  this  kind,  to 
1  support  it  by  evidence  to  a  certain  reasonable 
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extent.  When  he  admits  that  the  instrument, 
which,  on  the  face  of  it,  appears  to  deal  with 
the  properly,  is  written  or  signed  by  the  owner 
of  the  property,  he  can  only  get  rid  of  its 
effects  by  showing  facts  which  would  establish 
fraud  in  its  inception,  or  show  that  it  was 
not  intended  to  be  operative  according  to  its 
purport.  This  the  defendant  has  not  done. 
And  therefore  it  seems  to  us  that  at  this 
stage  we  must  take  it  that  the  plaintiff's 
mortgage-bond  is  completely  established. 
And,  that  being  so,  we  are  further  of  opinion, 
as  has  already  been  mentioned,  that  he  is 
entitled  to  have  the  benefit  of  section  qo  of 
ActXX.  of  1866. 

The  result  is  that  he  ought  to  have  a 
decree  in  his  favonr,  not  quite  so  extensive 
as  the  decree  which  the  Lower  Appellate 
Court  has  given  him,  but  still  a  decree  which 
possibly  may  be  equally  effective  for  his 
purpose. 

We  think  that  the  decree  of  the  Lower 
Appellate  Court  should  be  varied,  and  in  lieu 
thereof  it  should  be  declared  that  the  plaint- 
iff's mortgage-deed  of  28th  November  1868 
takes  effect,  as  regards  the  property  com- 
prised therein,  against  the  two  bonds  executed 
by  Heetun  Singh  in  favour  of  Raj  Narain 
on  the  20th  and  31st  March  1868  respec- 
tively. 

As  we  have  in  this  suit  varied  the  decree, 
and  placed  it  upon  a  ground  upon  which  it 
certainly  was  not  sought  by  the  plaintiff,  or 
given  to  him  by  the  Court  below,  we  think 
that  the  plaintiff  is  not  entitled  to  costs. 
And  accordingly  we  direct  that  each  parly 
bear  his  own  costs  in  all  the  Courts. 

We  ought  to  mention  that  it  was  objected 
further  on  special  appeal  that  the  Moonsiff 
had  no  jurisdiction  to  entertain  this  suit  on 
the  ground  that  its  value  exceeded  the  limits 
of  the  Moonsiff's  jurisdiction.  But  this 
question  is  purely  a  question  of  fact.  It 
was  determined  by  the  Moonsiff  adversely 
to  the  defendant,  and  this  decision,  for  reasons 
which  are  probably  apparent,  was  not  ap- 
pealed against  by  the  defendant  in  the  Lower 
Appellate  Court.  The  Moonsiff's  decision  on 
the  point  thus  became  final,  and  we  cannot 
now,  on  special  appeal,  rightly  entertain  the 
question  anew.  There  appears  to  be  evi- 
dence bearing  boih  ways,  i.  ^.,  both  for  and 
against  the  defendant's  contention  on  this 
point  before  the  Court ;  and  it  was  a  mailer 
which  fell  within  the  province  of  the  first 
Court  to  decide.  It  is  in  short  impossible 
for  us  to  say  on  special  appeal  that  the  case 
is  so  entirely  clear  of  all  question  as  to  the 
value  of  the  subject-matter  of  suit  as  the 


special  appellant  desires  us  to  take  it;  and 
as  he  did  not  appeal  against  the  .decision  of 
the  Moonsiff  to  the  Lower  Appellate  Conrt, 
he  must  be  bound  by  that  decision. 


The  26th  May  1874. 

Present  : 

The     Ilon'ble     W.     Ainslie     and     W.    F. 
McDonell,  Judges, 

Mesne-profits— Limitation—Rule  for  EstimatiQg 

Damages. 

Regular  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  the  2^- Per  gun- 
nahSf  dated  the  nth  March  i8*j^. 

Case  No.  130  of  1S73. 

Thakoor  Doss   Roy  Chowdhry   and   others 
(Defendants),  Appellants^ 

versus 

Nobin  Kristo  Ghose  (Plaintiff),  Respondent. 

Baboos    Gopal    Lall    Mitter    and     Anund 
Chunder  Ghosal  for  Appellants. 

Baboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Respondent. 

Case  No.  146  of  1873. 

Nobin  Kristo  Ghose  (Plaintiff),  Appellant, 

versus 

Thakoor  Doss  Roy   Chowdliry  and   others 
(Defendants),  Respondents, 

Baboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Appellant. 

Baboo  Debendro  Coomar  Roy  for 
Respondents. 

An  auction-purchaser  at  a  revenue-sale  having:  obtain- 
ed possession  brought  a  suit  to  recover  mesne-pro6ts, 
whereupon  the  defendants  pleaded  limitation  as  to  any 
wassilat  not  accruing  within  six  years  prior  to  the 
institution  of  the  suit.  As  the  pottahs  contained  no 
specification  of  the  amount  of  the  instalments,  or  any 
provision  for  interest  on  arrears  falling  due  within  the 
year,  it  was  held  that,  for  the  purpose  of  determining 
limitation,  the  rent  must  be  taken  to  be  one  falling  due 

annually. 

Trespassers  in  occupation  of  land  cannot  enter  mto 
engagements  binding  on  the  person  lawfully  entitled, 
especially  where  the  latter  is  a  purchaser  at  a  sale  for 
arrears  of  revenae. 
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Iq  estimating- damao'es  claimable  by  a  person  who 
has  been  wrongfully  kept  out  of  possession,  the  Court 
must  look  not  merely  to  what  the  wrong-doers  may 
have  actually  collected,  but  also  to  what  it  may  be 
reasonably  supposed  plaintiff  could  have  collected  dur- 
ing^the  period  for  which  profits  are  claimed. 

Ainslte,  J, — This  suit  has  been  brought 
by  Nobin  Kristo  Ghose  to  recover  from  the 
defendants  the  sum  of  Rs.  10,505  as  mesne- 
profits  of  738  beeghas  13  cottahs  of  land 
situated  in  Mouzah  Joykistonuggur,  No.  1 137 
of  the  towjee.  The  plaintiff,  it  appears, 
is  the  purchaser  of  the  talpok  in  question 
at  a  revenue-sale.  His  purchase  took  place 
as  far  back  as  April  1863,  but  he  did  not 
succeed  in  obtaining  possession  until  the 
29th  February  1872.  Before  the  institution 
of  this  suit,  he  brought  a  separate  suit  for 
possession  in  which  he  was  eventually  suc- 
cessful, and  obtained  a  decree  for  certain 
lands  shown  in  the  Ameen's  map  of  the 
ist  March  1870  as  the  lakhiraj  lands 
covered  by  the  measurement-chittahs  of  the 
year  1190.  The  73S  beeghas  comprise 
a  tank  measuring  4  beeghas,.  the  annual 
rent  of  which  is  sialed  in  the  plaint  to  be 
Rs.  16.  The  'first  objection  taken  by  the 
defendants  in  their  answer  is  under  the 
Statute  of  Limftation ;  that  the  plaintiff  is 
only  entitled  10  recover  wassilat  for  that 
portion  of  the  period  during  which  he  was 
out  of  possession  which  falls  within  the  six 
years  immediately  preceding  the  institution 
of  this  suit ;  in  other  words,  that  the  wassilat 
accruing  from  the  beginning  of  1272  to 
ihe  29th  Cheyt  of  that  year  is  barred  by 
limitation.  The  liability  of  the  defendants 
to  pay  mesne-profits  on  account  of  the 
^k  is  disputed,  and  with  reference  to  the 
rest  of  the  lands,  namely,  734  be'eghas 
^3  cottahs.  the  defendants  allege  that  the 
rate  at  which  plaintiff  claim3  is  excessive. 
Taey  state  that  this  land,  734.  beeghas 
13  cottahs,  consists  of  two  portions,  27/2., 
301  beeghas  belonging  to  Mouzahs  Tengra- 
barriah,  &c.,  included  in  the  pottah  held  by 
Kalee  Ctiurn  Nundee  and  Gobind  Chunder 
Chaiterjee,  and  433  beegahs  13  cottahs 
covered  by  the  pottah  of  Kumla  Kant  Aditto, 
and  appertaining  to  Mouzahs  Mowranee  and 
Gopalpore;  that  both  these  potiahs  are  of 
the  year  1253;  ^tnd  that  the  lessees  holding 
liw  lands  by  a  junglebooree  tenure  have 
never  paid  rent  for  any  portion  of  their  lands 
at  a  higher  rate  than  8  annas  per  beegha, 
so  that  the  plaintiff  is  entitled  to  wassilat 
only  at  that  rate.  They  further  state  that  a 
cenain  portion  of  the  land,  viz,,  the  301 
beeghas  covered  by  the  pottah  of  Kalee  Churn 
Nundee  and  Gobind  Chunder  Chatterjee,  is 


not  in  a  condition  to  yield  any  profits  ; 
consequently  the  lessees  have  never  paid 
any  rent  for  this,  and  the  plaintiff  is  therefore 
not  entitled  to  recover  anything  from  them 
on  account  of  it. 

The  lower  Court  has  found  on  the  plea  of 
limitation  in  favour  of  the  defendants.  With 
reference  to  the  rate  or  annual  profit  per 
beegha,  the  Lower  Court  has  limited  the 
plaintiff's  claim  to  the  amount  shown  in  the 
pottahs  granted  to  Kalee  Churn  Nundee  and 
Kumla  Kant  Aditto.  The  rest  of  the 
defendant's  objections  were  overruled.  Both 
parties  have  appealed  from  this  decision. 
The  plaintiff's  appeal  is  numbered  146,  and 
the  defendant's  130,  of  1873.  It  will  be 
most  convenient  to  take  up  the  plaintiff's 
appeal  first. 

On  the  point  of  limitation,  the  Sub- 
ordinate Judge  has  held  that  it  *'  is  clear 
"from  the  chackdaree  pottahs  that  the 
"defendant  realized  the  rent  by  monthly 
"  instalments,  and,  as  such,  the  cause  of  action 
"  for  wassilat  for  every  month  arose  in  the 
"beginning  of  the  next."  So  much  of  the 
potiahs  as  relates  to  this  point  has  been  read 
to  us.  We  find  that  there  is  in  one  pottah 
a  provision  that  the  rent  shall  be  payable 
monthly  on  demand;  and  there  is  a  further 
condition  that,  on  the  rents  being  duly  paid 
year  by  year,  the  lessee  shall  continue  in 
possession.  The  condition  in  the  other  lease 
is  that  the  lessee  shall,  year  by  year,  month 
by  month,  and  instalment  by  instalment,  duly 
pay  rent  on  demand ;  but  there  is  no  speci- 
fication in  either  of  the  pottahs  of  the  amount 
of  the  instalments,  nor  are  there  any  words 
to  show  that  the  instalments  alluded  to  were 
to  be  twelve  equal  monthly  instalments ;  and 
it  further  appears  that  there  is  no  provision 
whatever  for  interest  on  arrears  falling  due 
within  the  year.  We  do  not  think  we  can 
say  that  these  leases  contained  a  contract 
to  pay  rent  by  defined  monthly  instalments 
which,  independently  of  any  failure  to  pay  on 
demand,  might  be  made  th^  subject  of  an 
action  at  the  commencement  of  the  following 
month.  This  being  so,  it  appears  that,  for 
the  purpose  of  determining  the  question  of 
limitation,  the  rent  must  be  taken  to  be  one 
falling  due  annually.  The  case  will,  therefore, 
be  governed  by  the  judgments  in  the  cases 
reported  in  10  Weekly  Reporter,  p.  486, 
and  17  Weekly  Reporter,  p.  208.  We 
think  that  on  this  ground  the  plaintiff  must 
succeed. 

In  respect  to  the  rents,  the  question  is 
whether   the   action   of  the   defendants,  by 
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which  they  limited  their  own  claim  against 
their  lessees,  is  to  have  the  effect  of  limiting 
the  plaintiff's  claim  against  them  (the  defend- 
ants). The  latter,  while  in  possession,  gave 
leases  to  Kalee  Churn  and  others  at  the  rate 
of  S  annas  per  beegha,  but  they  were  them- 
selves trespassers,  and  had  no  title  whatever 
to  the  occupation  of  these  lands.  This  we 
must  take  to  have  been  settled  by  the  decree 
in  the  suit  for  possession.  They,  therefore, 
could  not  enter  into  engagements  by  which 
the  person  lawfully  entitled  to  the  enjoyment 
of  the  property  is  bound,  especially  when, 
as  in  this  case,  that  person  is  a  purchaser  at 
a  sale  for  arrears  of  revenue,  and  takes  the 
lands  subject  only  to  such  encumbrances  as 
are  specially  protected  by  section  47,  Act 
XL  of  1859.  The  evidence  given  by  plaint- 
iff shows  that  the  actual  rates  of  rent 
recoverable  from  the  cultivating  ryots  at  the 
time  when  he  recovered  possession  varied 
from  Rs.  1-4  to  Rs.  1-8.  per  beegha, 
there  being  also  the  intermediate  rate  of 
Rs.  1-6.  The  defendants  might  have  shown 
that  the  circumstances  of  the  property  were 
such  that  it  was  impossible,  or  extremely 
improbable,  that  the  plaintiff  could  have 
brought  the  lands  into  cultivation  on  more 
favourable  terms  than  those  obtained  by 
themselves,  and  that,  even  if  his  possession 
had  never  been  disturbed,  it  would  have  been 
necessary  for  him,  in  order  to  get  tenants  at 
all,  to  give  permanent  tenures  such  as  they 
had  created.  There  has  been  no  attempt  to 
show  anything  of  this  kind ;  nor  is  there  any 
evidence  of  the  amount  expended  by  them- 
selves, or  by  the  intermediate  holders,  in  bring- 
ing these  lands  under  cultivation  which  must 
have  fallen  upon  the  plaintiff  if  he  had  dealt 
'directly  with  the  cultivating  tenants  ;  the 
expense  of  clearing  the  land  of  jungle  is  dis- 
tinctly stated  by  one  witness.  Ram  Kant  Mun- 
dul,  to  have  been  paid  by  himself.  The 
plaintiff  is  clearly  entitled  to  damages  for  the 
wrongful  act  of  the  defendants  in  keeping  him 
out  of  possession  ;  and  in  estimating  those 
damages  we  must  look,  not  merely  to  what 
the  defendants  themselves  may  have  actually 
collected,  but  to  what  it  may  be  reasonably 
supposed  the  plaintiff  could  have  collected 
during  the  years  for  the  profits  of  which  this 
suit  is  brought.  There  seems  to  be  no  reason 
whatever  for  supposing  that  the  plaintiff 
could  not  have  dealt  with  the  ryots  so  as  to 
receive  from  them  those  rents  which  they 
have  paid  to  the  intermediate  holders,  and  as 
the  intermediate  holdings  were  cultivated  by 
the  defendants  while  they  were  in  wrongful 
possession,  they  cannot  shirk  their  liability 


to  pay  to  the  plaintiff  such  rents  as  be  could 
have  recovered  from  the  ryots.     On  the  oral 
evidence  given  in  this  case,  and  having  regard 
to  the  rates  prevailing  in  the  year  1268,  when 
the  permanent  settlement  was  made  by  the 
Government,  we  think  that  substantial  justice 
will   be  done  by  awarding  the   lowest  rate 
stated  by  the  plaintiff's  witnesses,  viz.,  Rs.  1-4. 
With  reference  to  the  appeal  No.  130,  it 
must,    we  think,    be   dismissed   with   costs, 
except  in  regard  to  the  third  ground  of  appeal, 
which  says  that  the  Court  below  was  wrong 
in  awarding  wassilat  for  the  pond  in  excess 
of  the  amount  claimed  by  the  plaintiff.     The 
plaintiff   claimed    Rs.     16,    but    the   Court 
below   has   awarded    him    Rs.    50,   and   it 
is  admitted  by  the  plaintiff-respondent  that 
he  is  not  entitled  to  more  than  the  sum  named 
and  proved  by  himself.     With  reference  to 
the  quantity  of  land,  it  is  alleged  that  the 
Ameen's  map,  which  is  put  in,  and  on  which 
the  plaintiff   relies,  shows  637  becghas   17 
cottahs,   and  not  734    beeghas    13    cottahs. 
Now,  in  the  first  place,  it  seems  beyond  a  doubt 
that  the  quantities  given  in  the  margin  of 
this  map,  at  least  in  respect  oPplot  No.  3,  arc 
not  correctly  given  ;  but,  besides  this,  if  any 
objection  had  to  be  taken  as  td  the  actual  area- 
it  ought  to  have  been  taken  by  the  defendants 
in  their  written  statement.     Instead  of  taking 
any  such  objection,  they  seem  rather  to  admit 
the   correctness   of  the  area   stated    in  the 
plaint,  for  they  allege  that  301  beeghas  are 
held  by  Kalee  Churn  and  Gobind  Chunder, 
and  433  beeghas  13  cottahs  by  Kumla  Kant 
Aditto,   making  a  total  of  734  beeghas   13 
cottahs,  the   exact   quantity  for  which  the 
plaintiff    claimed    mesne-profits.     As     this 
mattef  was  not  put  in  issue  at  all,  we  think 
it  must  be  taken  that  the  quantity  of  land  is 
as  stated  in  the  plaint.     With  reference  to 
what  are  called  pa/ee  bada  lands  situated  in 
Tengrabarriah,   the   defendants   allege   that 
they  realized  nothing  from  the  lessees,  and 
therefore   the   plaintiff  cannot  rect)ver  any- 
thing from  them.     Now,  in  the  first  place,  it 
does  not  appear  that  the  lease   which  ihey 
granted  was  in  any  way  modified  so  as  to 
exclude  these  lands  ;  and,  in  the  second  place, 
the  plaintiff  has  given  positive  evidence,  which 
we  think  must  prevail,  that   these  lands  did 
yield  a  profit.     There  appears  to  have  been 
some  error  in  the  calculation  given  at  the 
end  of  the  judgment  of  the  lower  Court,  but 
this  is  immaterial,  as  the  account  will  have 
to  be  made  up  afresh.     The  costs,  both  of  the 
lower  Court  and  of  this  Court,  will  follow  the 
result.     A  consolidated  decree  must  be  drawn 
in  the  two  appeals  as  the  decree  in  the  sait. 
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The  26th  May  1874. 

Present : 

The  Hon^Ie  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Arbitnttion  Award— Act  VIII.  of  1859,  ss-  3Wf 
325. 327— Splitting.up  of  an  Award— SiMature 
of  Arbitrators. 

Case  No.  1347  of  1873. 

Special  Appeal  from  a  decision  pcLssed  by 
the  Judge  of  Sarun,  dated  the  ';th  April 
'^73f  affirming  a  decision  of  the  Sudor- 
dinate  Judge  af  that  District,  dated  the 
20th  May  18^2. 

Nem  Roy  (one  of  the  Defendants),  Appellant, 

versus 

Bharut  Roy  and  another  (Plaintiffs)  and 
others  (Defendants),  Respondents. 

m 

Baboo  Judoonath  Sahoy  for  Appellant. 

Baboo  Bama  Churn  Banerjee 
for  Respondents. 

TTie  paittes  to  certain  suits  having  agreed  to  submit 
toajtMtration,  the  suits  were  so  referred  under  Act  VIII. 
Jf  "859,  s.  3 12.     After  this  reference  the  parties  agreed 
I  gan  ekrarnama  to  submit  the  same  suits,  together 
1  2°^**^*"  roattcrs,  to  the  arbitration  of  five  persons,  the 
I  wet  being  to  withdraw  the  first  submission,  and  sub- 
White  the  new  agreement.     Before  these  arbitrators 
«nved  at  a  hnal  conclusion,  the  parties  by  a  solehnama 
,CBBpromised  the  whole  of  the  subjects  of  dispute,  and 
iWn*ards  an  award  was  drawn  up  in  the  terms  of  the 
.2»nama,and  signed  by  two  of  the  arbitrators  and  the 
•«arbitrator.     When  the  award  was  brought  before 
weartordmate  Judge,  he  considered  it  had  been  made 
[  Szf^r^*  *"  respect  of  those  matters  which  were  not 
2J«*Jo  the  suits  originally  referred,  and  accordingly 
P  SSl*  "*^'^*®  *^"*y  »"  those  suits  corresponding  with 
■WBtts  of  the  award.   Some  of  the  defendants  applied 
wnebubordinate  Judge  to  have  the  effect  of  a  decree 
JJW  to  that   pjrtion  of  the  award  which  was  left 
[JJ^mg  by  the  first  decision.  This  application  was 
rJ2^and  the  remainder  of  the  award  enforced.  An 
^Tr* wthc  Judge  was  dismissed  with  costs  : 

r.8«2Sr*J/??  ^^^^^  was  illegal,  because  it  was  not 
«W*y  all  the  arbitrators,  and  there  had  been  no 
flP*J»«»t  to  abide  by  the  decision  of  the  majority,  or 
i"«  »e  voice  of  the  umpire  should  prevail : 

«pLO,  lK>wever,that,  as  the  parties  concerned  did  not 
SLJ^^u"*  **!  '•*'*'  Subordinate  Judge  right,  the  High 
■IS!?""*  not  interfere;  but  that  the  effect  of  the 
i-JJJJw  was  to  dispose  of  the  award  altogether,  and 
jjtedijide  It  into  two  parts  of  which  one  might  form 
■wnaadatioa  of  a  future  judgment : 

«ttD  tfiat  the  application  to  give   effect  to  the 
gy^"°  portion  of  the  award  ought  to  have  been 


fcf  u  y'~^'^  appears  to  as  that  the 
5«m8  below  have  fallen  into  several  errors 
w  we  matter  of  this  case. 

Lintr  P"°^'P*^  ^ac^s  are  as  follows :   One 
»^  Man  Roy,  several^tyears  ago,  brought 
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certain   suits  against  the    persons  who  are 
called  plaintiffs  in  this  case,  and  other  persons, 
to  obtain  possession  of  Kismut  Bella  Bishen- 
pore  and  other  mouzahs.     These  suits  came 
on  for  hearing  before  the  Subordinate  Judge, 
and  the  parties  to  them   agreed  that  they 
should   be   submitted   to    arbitration  under 
section   312  of  the  Civil   Procedure  Code. 
And  accordingly  the  suits  were  so  referred. 
But,  after  these  suits  had  been  in  this  way 
referred  to  arbitration,  the  parties,    by    an 
ekrarnama  come  to  on  the  12th  June  1871, 
agreed  to  submit  the   same   suits,  together 
with  other  matters,  to  the  arbitration  of  five 
persons — four  arbitrators  and  one  head  arbi- 
trator, as  he  is  termed.    And  the  effect  of 
this  new  submission  to  arbitration   was  to 
withdraw  the  first  submission  of  the  suits  to 
arbitration,  and  to  substitute  this  agreement 
of  the  1 2th  June  1871  in  its  place. 

We  find  that  the  arbitrators  entered  upon 
their  duties   under  this  ekrarnama  of  June 
1 87 1,  and  took  evidence  both  oral  and  docu- 
mentary ;  but,  before  they  arrived  at  any  final 
conclusion  in  regard  to  the  matters  submitted 
to  them,  the  parties,  by  a  solehnama  dated 
the  26th  July  1 87 1,  voluntarily  compromised 
the  whole  of  the  subjects  of  dispute  which 
had  been  submitted  to  the  arbitrators  by  the 
ekrarnama    of  June     1871.      It    does    not 
appear  that  the  parlies  in  terms  desired  the 
arbitrators  to  adopt  this  solehnama  or  com- 
promise as  their  judgment  in  the  matters 
submitted  to  them  for  arbitration.    But  there 
is  endorsed  on  this  solehnama  the  approba- 
tion or  sanction  of  two  at  least  of  the  arbi- 
trators.    And  afterwards,  on  some  date  not 
mentioned,  an  award  was  drawn  up  in  the 
terms  of  the  solehnama  or  deed  of  compro- 
mise of  the  26th  July  1871,  and  was  signed 
by  two  of  the  arbitrators  and  the  head  arbi- 
trator,   that   is,    by    three    out   of   the  five- 
persons  to  whom  the  decision  of  all  these 
matters   in   dispute   was   submitted   by    the 
ekrarnama  of  June  1871.     And  the  Courts, 
and  indeed,  we  may  add,  the  parties  them- 
selves, seem  to  have  treated  this  as  a  final 
and  binding  award  of  the 'arbitrators  come  to 
under  the  submission  to  arbitration. 

If  the  first  submission  of  the  three  suits, 
which  we  have  mentioned,  to  arbitration  had 
not  been  withdrawn,  the  course  of  procedure 
which  the  parties  concerned  would  have  been 
bound  to  follow  is  that  which  is  prescribed 
by  the  several  sections  cf  Chapter  VI.  of 
Act  VIII.  of  1859.  And  it  is  an  important 
part  of  this  procedure  that  in  certain  events 
the  Court,  upon  having  an  award  returned  to 
it,  has  power  to  remit  the  award  or  any  of 
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the   matters  referred  to  arbitration  to  the 
re-consideration  of  the  same  arbitrators  or 
umpire  upon  such  terms  as  it  may  think  pro- 
per.    And  the  events   are :   "  If  the  award 
"  has  left  undetermined  some  of  the  matters 
"  referred  to  arbitration,  or  if  it  determine 
"matters    not    referred    to    arbitration.     If 
"  the  award  is  so  indefinite  as  to  be  inca- 
pable of  execution.     If  an  objection  to 
the   legality    of    the    award    is    apparent 
upon  the  face  of  the  award.''  And  by  sec- 
tion 325  :  "If  the  Court  shall  not  see  cause 
"  to  remit  the  award  or  any  of  the  matters 
"  referred  to  arbitration  for  re-consideration 
**  in  manner  aforesaid,  and  if  no  application 
"  shall  have  been  made  to  set  aside  the  award, 
'*  or  if  the  Court  shall   have   refused  such 
'*  application,  the  Court  shall  proceed  to  pass 
'*  judgment  according  to  the  award,  or  ac- 
''  cording  to  its  own  opinion  on  the  special 
"  case,  if  the  award  shall  have  been  submitted 
'*  to  it  in  the  form  of  a  special  case  ;  and 
"  upon  the  judgment  which  shall  be  so  given, 
"  decree  shall  follow  and  shall  be  carried 
"  into  execution  in  the  same  manner  as  other 
"  decrees  of  the  Court.     In  every  case  in 
"  which  judgment  shall  be  given  according 
'^  to  the  award,  the  judgment  shall  be  final/' 
And  further,  if  an  award  is  made  upon  a 
submission  to  arbitration  other  than  a  sub- 
mission of  matters  which  are  in  dispute  in  a 
suit,  according  to  the  provisions  of  section 
312,  then  an  award  of  that  kind  may  be 
brought  before  the  Court,  not  returned  as  a 
matter  of  course  by  the  arbitrators  as  a  part 
of  their  duty,  but  brought  before  the  Court 
by  the   parties   under  section    327    of  the 
Civil   Procedure  Code.     And  in  the  event 
of  its  being  brought  before  the  Court  in  this 
way,  then  the  subsequent  procedure  is  pre- 
cisely the  same  as  if  it  had  been  an  award 
returned  to  the  Court  by  the  arbitrators  who 
had  been  appointed  for  the  purpose  of  decid- 
ing the  subject-matter  of  a  suit.    That  is, 
under  section  325,  if  no  sufficient  cause  has 
been  shown   against  the    award,   then  the 
Court  shall  proceed  to  pass  judgment  accord- 
ing to  the  award,  'and  upon  the  judgment 
which  shall  be  so  given,  decree  shall  follow 
and  shall  be  carried  into  execution  in  the 
same  manner  as  other  decrees  of  Court. 

Now  in  the  present  case,  as  we  have 
already  mentioned,  the  first  submission  of 
the  matters  in  suit  to  arbitration  was  with- 
drawn by  the  parties ;  but  a  second  submis- 
sion, including  both  the  matters  in  suit  and 
other  matters,  was  made  to  arbitrators,  and 
either  by  the  arbitrators  themselves  or  by 
the  action  of  the  parties  the  award  which 


three  of   the   arbitrators   arrived  at  on  this 
submission  to  arbitration  was  brought  before 
the  Court.     The  Court  ought  then  to  have 
proceeded  as  directed  by  sections  327  and 
324  of  the  Civil  Procedure  Code.     Unfor- 
tunately the  Court,  that  is,  the  Subordinate 
Judge  before  whom    the   award   was  thus 
brought,   did   not  perceive  that  the  second 
submission  to  arbitration  had  had  the  effect 
rightly  or  wrongly  of  withdrawing  the  first 
submission  to  arbitration.     And,  accordingly, 
when  the  award  was   brought   before  him, 
he  considered  that  it  had  been  made  ulfra 
vires  only  in  respect  of   all  those  matters 
with   which   it   dealt,  and  which  were  not 
matters    involved     in    the    suits    originally 
referred.     In  this  view  he  treated  the  award 
as  good,  though  only  to  the  extent  of  the 
subjects  of  those  original  suits.    It  appears 
that  the  parties  drew  the  attention   of  the 
Subordinate  Judge   to  the  fact  that    three 
only  out  of  the  five  arbitrators  had  signed 
the  award.     And  that  being  so,  there   was 
apparent  on    the    face  of    the  award  itself 
an  objection  to  the  legality  of   the    award, 
which  called  upon  the  Subordinate  Judge 
to  act  under  section  323  of  the  Civil  Pro- 
cedure  Code.    But  the  Subordinate  Judge 
'*  said  :  "  As  the  arbitration-award  has  been 
"  signed  by  the  chief   arbitrator  and    two 
'  others,  the  absence  of  the  two  remaining 
arbitrators,  whose  judgment,  even  if  it  had 
"  been  at  variance  with  that  of  those  arbi- 
"  trators,  would  not  have  prevailed,  can  form 
"  no  ground  at  all  for  setting  aside  this  arbi- 
*'  tration-award  with  regard  to  the  question 
"  at  issue." 

Accordingly  he  made  a  decree  in  the  suits 
corresponding  with  the  terms  of  the  award. 
But  we  think  it  is  settled  even  in  this 
country  that  an  award  in  order  to  be  good 
must  be  signed  by  all  the  arbitrators  to 
whom  the  matter  of  arbitration  has  been 
^submitted,  unless  there  is  some  provision  by 
the  terms  of  the  agreement  of  submission  * 
that  the  majority  of  voices,  or  that  the  voice 
of  the  umpire,  shall  prevail  in  a  case  of 
difference  of  opinion  between  the  arbitrators. 

Now,  in  the  ekrar  of  June  1871,  which  is 
the  only  submission  to  arbitration  which  we 
have  before  us,  there  are  no  terms  of  this 
kind.  And  consequently  no  binding  award 
could  be  made  under  it  unless  all  the  arbi- 
trators joined  in  making  it.  And  therefore 
it  seems  that  the  Subordinate  Judge  fell  into 
error  when  he  considered  that  this  was  such 
an  award  under  section  325  of  the  Cinl 
Procedure  Code  as  he  ought  to  pass  judg- 
ment upon,  and  to  carry  out  by  a  correspond 
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ing  decree.  However,  as  the  Subordinate 
Jadge  in  the  exercise  of  his  discretion  did 
think  it  right  to  pass  judgment  and  to  make 
a  decree  in  the  suits  in  this  way,  and  the 
parties  concerned  did  not  think  fit  to  take 
any  steps  for  the  purpose  of  setting  him 
right  in  this  matter  or  in  the  larger  matter 
of  the  award  itself,  we  cannot  on  this  occa- 
sion interfere  with  the  decision  of  the  Sub- 
ordinate Judge  which  was  then  passed. 
And  the  effect  of  that  decision  is  simply  to 
dispose  of  the  award  altogether.  The  award 
was  brought  before  the  Court,  and  the  Court 
passed  judgment  upon  it  according  to  its 
terms,  and  then  made  a  final  decree  between 
the  parties  corresponding  to  the  judgment. 

After  this  has  been  done  the  award  is 
converted  into  a  decree,  and  there  can  gener- 
ally be  no  longer  any  award  remaining  which 
the  Courts  can  be  called  upon  to  carry  out 
in  any  other  way  than  by  effective  execution 
of  the  decree  which  the  Court  has  in  this 
way  passed.  No  doubt  there  may  be  excep- 
tional cases  in  which  the  award  \s  separable 
into  distinct  parts  entirely  independent  of 
each  other — is,  in  fact,  so  many  different 
awards  standing  upon  different  foundations — 
and  in  such  cases  the  Court  might  make  one 
of  the  constituent  parts  of  the  award  into 
a  decree,  leaving  the  remainder  to  operate 
simply  as  an  award;  but  the  present  case  is 
certainly  not  one  of  those. 

However,  it  seems  that  neither  the  present 
petitioners  themselves  nor  the  Courts  below 
have  taken  this  view  of  the  case.  They 
seem  to  have  considered  that  the  effect  of 
the  Subordinate  Judge's  judgment  was  simply 
to  divide  the  award  into  two  parts ;  to  give 
effect  to  the  first  part  in  the  way  we  have 
mentioned,  and  to  leave  the  other  part  stand- 
ing simply  as  an  award  which  might  itself 
afford  a  foundation  for  a  further  judgment, 
tod  a  further  decree,  if  the  Court  thought 
fit  to  make  them. 

In  tliis  stage  of  things  between  the  parties 
ihe  present  plaint,  as  it  is  termed,  was  filed 
by  several  of  the  defendants  in  those  former 
suits  against  Lall  Mun  Roy,  the  former 
plaintiff,  and  some  other  defendants,  setting 
put  the  different  facts  which  we  have 
josi  been  narrating,  and  finally  asking  that 
tije  Court  would  be  pleased  to  declare  the 
arbitration-award,  that  is,  the  portion  of  the 
arbitration-award  which  was  left  outstanding 
and  unenforced  by  the  Subordinate  Judge's 
first  decision,  to  declare  that  arbitration- 
award  to  be  final,  •'  and  to  pass  an  order  to 
"  the  effect  that  by  enforcing  the  said  award 
*'thc  plaintiff  shall  recover  possession  of  the 


"  properties  specified  therein,  and  also  receive 
"  the  hard  cash  from  the  defendants." 

In  truth  this  is,  properly  speaking,  not  a 
plaint ;  this  is,  and  was  treated  by  the 
Subordinate  Judge,  as  an  application  under 
section  327  of  the  Civil  Procedure  Code,  to 
have  the  effect  of  a  decree  given  to  a  part 
of  an  award,  the  other  portion  of  which  had 
already  been  dealt  with  in  that  way  and  a 
decree  made  in  its  terms. 

It  seems  at  once  pretty  clear  that  this 
course  of  proceeding  was  mistaken,  and  that 
the  Court  ought  to  have  refused  the  appli- 
cation. However  it  did  not  do  so.  The 
Subordinate  Judge,  before  whom  the  matter 
of  this  so-called  plaint  came  on  to  be  heard, 
says:  ^'I  am  of  opinion  that  the  decision 
*'of  the  former  cases  alluded  to  by  the 
"parties,  dated  the  19th  July  1871  "  (that 
is,  the  former  order  of  the  Subordinate  Judge 
in  regard  to  the  first  part  of  the  award), 
**  does  not  nullify  or  reverse  the  said  arbitra- 
*'  tion-decision  in  regard  to  properties  foreign 
'*  to  that  former  suit  or  suits,  but  only  omits 
'*  to  apply  the  said  foreign  portion  of  the 
"  arbitration- decision  for  the  decision  of  the 
"  cases  then  before  the  Court." 

We  have  already  stated  that  this  view 
seems  to  us  erroneous.  The  award  was  one 
and  indivisible.  It  was  either  an  award 
made  under  the  original  simple  submission  of 
the  matters  of  the  three  suits  to  arbitration, 
or  it  was  an  award  made  under  the  later 
submission  of  the  matters  of  these  suits 
together  with  other  subjects  than  those  in 
dispute  in  the  suits  ;  in  either  case  it  was  one 
award,  and  the  mode  of  dealing  with  it  was 
in  either  case  the  same.  It  had  to  be  brought 
before  the  Court,  to  be  considered  by  the 
Court,  and  if  found  regular  and  proper  the 
Court  had  to  pass  judgment  and  to  make  a 
decree  upon  the  footing  of  it.  It  could  not 
make  two  awards  out  of  the  one  award. 

The  Subordinate  Judge,  for  the  reason 
which  we  have  just  read,  decreed  the  plaint- 
iff's claim  as  he  called  it,  that  is,  "  con- 
**  firmation  of  the  private  arbitration-decision 
"dated  the  2nd  July  1871,  with  the  view 
**  that  it  may  be  enforced  or  executed  as  an 
"  award  made  under  the  provisions  of  Chapter 
"  6,  Act  VIII.  of  1859,  as  regards  the  proper- 
**  ties  awarded  therein  to  the  present  plaint- 

*'  iffs." 

Now  it  is  plain  that  this  order  of  the 
Subordinate  Judge  is  most  irregular  in  form. 
If  he  was  correct  in  considering  that  he  had 
a  valid  award  before  him  which  it  was  right 
and  proper  that  the  Court  should  turn  into  a 
decree,  he  was  bound  to  act  under  section  325, 
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that  is,  to  give  judgment  accordingly  and 
to  make  a  decree  upon  that  judgment.  But 
here,  though  he  professes  to  act  under  the 
provisions  of  Chapter  6,  Act  VIII.  of  1859, 
he  does  nothing  of  the  kind.  And  the 
consequence  is  this,  that  the  parties  supposing 
that  they  had  obtained  something  very 
different  from  a  decree  on  an  award,  appealed 
against  this  judgment  of  the  Subordinate 
Judge  to  the  District  Judge  ;  and  the  District 
Judge  entertained  the  appeal. 

But  if  this  judgment  had  been  looked  upon 
in  its  proper  light,  and  had  been  made  to 
take  its  proper  shape,  then  it  could  not  have 
escaped  the  notice  of  any  one  concerned  that 
by  the  last  line  of  section  325  of  the  Civil 
Procedure  Code :  "  In  every  case  in  which 
"judgment  shall  be  given  according  to  the 
"  award  the  judgment  shall  be  final."  There 
would  therefore  be  no  appeal  to  the  Judge, 
and  no  special  appeal  to  this  Court.  In  the 
event,  no  doubt,  of  the  Subordinate  Judge 
having  erred  in  the  proceedings  which  he 
had  taken  for  making  the  award  equivalent 
to  a  decree  of  Court,  the  parties  aggrieved 
would  have  a  right  to  come  at  lease  to  this 
Court  for  a  remedy,  and  the  result  might  be 
much  the  same  as  that  of  an  appeal,  but  the 
procedure  would  be  different. 

On  the  appeal  which,  as  we  have  just 
mentioned,  was  preferred  from  the  decision 
of  the  Subordinate  Judge  to  the  Lower 
Appellate  Court,  the  Judge  has,  however, 
dealt  with  the  merits  and  somewhat  con- 
cisely dismissed  the  appeal.  It  would  seem 
from  the  language  which  the  Judge  has 
used  that  he  considered  the  case  to  be 
rather  of  the  nature  of  an  application  by 
way  of  execution  of  a  decree  already  passed 
than  a  suit  instituted  by  a  new  plaint,  as  the 
parties  themselves  had  placed  it  before  the 
Court.  He  says :  "  The  present  appellant, 
"  considering  himself  aggrieved  by  the  first 
"  judgment  of  the  Subordinate  Judge,  peti- 
"  tioned  the  Subordinate  Judge,  who  ordered 
"  that  execution  of  the  award  shall  issue 
"  only  in  regard  of  such  matters  as  were  by 
"  the  Court  referred  for  arbitration,  and  this 
'•order  therefore  prevented  the  plaintifif  01: 
**  any  one  from  enforcing  the  award  on  all 
"other  points  not  being  included  in  the 
"  above.  The  Subordinate  Judge  has  now 
"  given  the  plaintiff  a  decree,  on  this  part  of 
"  the  award,  by  confirming  the  whole  of  it. 
"  And  against  this  order  this  appeal  is 
"brought.  There  is  nothing  urged  in 
"  appeal  that  makes  me  think  that  decision 
"wrong.  It  is  said  that  the  order 
"on    the    applicant's    objection    set    aside 


"  the  award  as  far  as  it  related  to  property 
"other  than  that  claimed  in  the  three 
"suits.  But  this  is  not  correct.  No  part 
"of  the  award  was  set  aside.  The  Court 
"enforced  the  award  respecting  the  mat- 
"ter  which  it  had  referred  to  the  irbl- 
"tration.  And  that  was  all.  It  did  not 
"  enforce,  and  it  had  nothing  to  do  with  the 
"  rest  of  the  award.  An  agreement  empower- 
"ing  the  arbitrators  to  decide  on  this 
"  latter  was  given  voluntarily,  and  as  there 
"is  not  anywhere  the  least  proof  of  the 
"arbitrators  having  acted  improperly,  the 
"parlies  are  bound  by  the  award  that  it 
"  may  be  rightly  enforced  under  section  337. 
"  I  therefore  dismiss  the  appeal  with  costs." 

So  that  the  Lower  Appellate  Court  agreeing 
with  the  first  Court  treated  the  matter  as  if 
the  award  was  capable  of  being  divided  into 
two;  and  the  one  portion  of  it  might  be 
enforced  as  a  decree  made  in  the  original 
suits,  and  the  other  portion  enforced  under 
a  separate  decree  of  its  own. 

Enough  has  been  said  to  show  that  this 
view  is  erroneous.  Manifestly,  it  might  be 
very  unjust  to  the  parties  that  an  award  such 
as  this  should  be  liable  to  be  split  up  in 
this  sort  of  way,  because  the  consideration 
for  the  whole  of  the  award  depends  upon 
the  relation  between  its  different  parts. 
Possibly  the  arbitrators  would  make  a 
different  award  with  regard  to  the  suits  which 
were  submitted  to  them  for  decision,  if  those 
were  submitted  to  them  alone,  from  that 
which  they  would  have  made  with  regard  to 
them,  if  the  suits  were  submitted  to  them  in 
connection  with  other  matters  in  dispute. 
And  to  treat  the  whole  award  as  being  two 
separate  and  distinct  proceedings,  each  to  be 
enforced  and  carried  out  by  a  separate  tribu- 
nal or  Judge,  and  therefore  each  liable  to  fail 
through  for  a  cause  independent  of  the  other, 
is  to  entirely  alter  the  state  of  things  upon 
which  the  parties  agreed  that  their  differences 
should  be  submitted  to  the  judgment  of  the 
arbitrators.  It  appears  to  us  that  the 
Subordinate  Judge  and  the  Lower  Appellate 
Court  have  for  two  principal  reasons  done 
wrong  in  making  a  decree  upon  this  part 
of  the  award,  or  treating  the  matter  as  if  a 
decree  had  been  made.  The  first  reason  is 
that  upon  which  we  have  dwelt  at  some 
length,  namely,  that  after  the  award  had 
been  considered  and  judgment  passed  upon 
it  by  the  Subordinate  Judge  in  the  matter 
of  the  first  suits,  there  was,  strictly  speaking, 
no  further  award  left  to  be  carried  out  by  a 
subsequent  independent  proceeding.  And 
the  second  reason  is,  that  there  is  in  truth 
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in  this  case  no  valid  and  binding  award 
before  the  Court,  because  the  only  award 
which  is  put  before  the  Court  is  the  award 
of  the  arbitrators,  signed  by  three  out  of  five 
only.  And  there  appears  to  be  no  term  in  the 
sabmission  to  arbitration  which  would  make 
the  voices  of  three  out  of  five,  even  if  the 
three  include  among  ihem  the  voice  of  the 
head  arbitrator,  binding  upon  the  parties. 

It  follows  that  we  must  reverse  the  deci- 
sion of  both  the  Courts.  But  we  think, 
having  regard  to  all  the  circumstances  of 
this  case,  that  this  must  be  without  costs. 

If  the  circumstances  under  which  the 
solehnama  or  compromise  was  come  to  were 
such  as  to  give  it  force  and  validity  irrespec- 
tive and  independently  of  the  imperfect 
award,  then  any  party  who  has  cause  to  com- 
plain of  its  terms  not  being  performed, 
except  so  far  as  the  decrees  ultimately  passed 
in  the  three  suits  extended,  can  obtain  a 
leoiedy  by  an  action  founded  on  the  soleh- 
nama. The  present  plaint  might  perhaps 
at  the  ontset  have  been  treated  as  the  com- 
mencement of  such  an  action,  but  as  has 
been  already  pointed  out,  the  Subordinate 
Judge  did  not  do  so ;  and  it  is  now  impos- 
sible to  deal  with  it  in  that  view,  because 
there  has  been  no  trial  in  the  Courts  below 
of  the  issues  of  fact  which  would  arise 
between  the  parties  if  the  action  were 
bioaght. 


The  27th  May  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,    and    the    Hon'ble    W.    Ainslie, 

X^of  Occupancy— Act  VIII.  (B.C.)  of  1865, 

s.  16. 

Case  No.  1396  of  1873. 

Sfedal  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  jrd  April  iSyj^  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
District,  dated  the  ijth  December  i8y2. 

Emam  Ali  Mestory  (Plaintiff),  Appellant, 

versus 

Ator  Ali  Khan  (Defendant),  Respondent, 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

A  tenant's  right  of  occupancy  is  not  avoided  by  the 
ffperatkn  of  Act  VIII.  (B.  C.)  of  1&65,  s.  16. 


Couch,  C,  y, — Thk  question  in  this  special 
appeal  was,  whether  the  defendant's  right  of 
occupancy  had  been  defeated  by  the  title 
which  the  plaintiff  had  acquired,  and  by  the 
operation  of  section  16  of  Act  VIII.  of  1865 
(B.  C). 

The  case  was  heard  before  us  on  the  23rd 
of  April,  and  we  allowed  it  to  stand  over 
in  order  that  the  pleader  for  the  appellant 
mjght  see  if  he  could  produce  any  authority 
in  support  of  the  proposition  that  the  right 
of  occupancy  was  avoided.  It  now  appears 
that  so  far  from  there  being  any  authority  in 
support  of  that,  there  is  one  to  the  contrary 
in  5  Bengal  Law  Reports,  page  18,  of  the 
Appendix.*  This  decision  is  in  accordance 
with  the  opinion  which  I  was  inclined  to 
entertain  when  the  case  was  before  us  on  the 
former  occasion,  but  I  thought  it  desirable 
to  suspend  our  judgment  until  it  was  ascer- 
tained what  decisions  there  were  in '  this 
Court  on  'the  subject.  We  think  the  right 
of  occupancy  is  not  avoided  by  the  operation 
of  section  16  of  Act  VIII.  of  1865  (B.  C). 

The  appeal  must  be  dismissed  with  costs. 


The  27th  May  1874. 

Present :  ' 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Jtddge. 

Misjoinder— Separate  Liability. 

Case  No.  1260  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Gya,  dated  the  jtst 
March  iSyj,  reversing  a  decision  of  the 
Moonsiff  of  JNowabad,  dated  the  ^ist  July 

l8*J2, 

Mohunt  Jumoona  Doss  (Plaintiff),  Appellant, 

versus 

Baboo  Pookhur  Singh  and  others 
(Defendants),  Respondents, 

Baboo  Bhowanee  Churn  Dutt  for 
Appellant. 

Baboo  Nil  Madhub  Sen  for  Respondents. 

In  a  suit  to  recover  rent  from  defendants  with  whom 
engaj^ements  had  been  entered  into  separately,  plaintiff 
obtained  a  decree  maicing^  each  of  them  liable  for  the 
whole  sum  claimed. 

Held  that  there  was  a  misjoinder  of  the  defendants 
and  that  the  decree  was  wrong  in  law ;  but  that  if  the 
Hrst  Court  had  made  each  defendant  liable  in  proportion 
to  the  rent  he  had  engaged  to  pay,  the  objection  of 
misjoinder  would  not  have  been  allowed  to  prevail. 

•  13  W.  R.  410. 
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Couch,  C.  J, — It  is  alleged  in  the  written 
statement  of  the  respondent  who  appeared 
before  us,  and  in  the  written  statement  of 
one  of  the  other  defendants  (we  have  not 
looked  further),  that  the  engagements  were 
entered  into  separately  with  the  different 
defendants,  and  that  they  ought  not  to  be 
jointly  sued.  And  this  appears  to  have  been 
assumed  to  be  the  fact  in  the  lower  Courts. 
The  plaintiff  has  joined  all  these  persons  in 
one  suit,  and  has  obtained  in  the  Moonsiff's 
Court  a  decree  making  each  of  them  liable 
for  the  whole  sum  which  lie  claimed  in  the 
suit.  There  has  been  a  misjoinder  of  the 
defendants  which  has  affected  the  decision, 
because  it  has  led  to  fixing  each  person 
with  a  liability  which  he  ought  not  to  have. 
The  decree  should  have  made  each  of  the 
defendants  liable  in  proportion  to  the  amount 
of  the  rent  which  he  had  engaged  to  pay. 
If  the  Moonsiff  had  made  such  a  decree,  the 
objection  of  misjoinder  would  not' have  been 
allowed  to  prevail  in  this  Court.  The  decree 
is  wrong  in  law,  and  we  have  not  the 
materials  before  us  to  amend  it  so  as  to  make 
it  a  legal  one.  It  is  not  a  case  which  this 
Court  should  send  it  back  to  the  Moonsiff 
for  the  purpose  of  doing  that.  The  decision 
of  the  Appellate  Court  dismissing  the  suit 
on  the  ground  of  misjoinder  is  right,  looking 
at  the  effect  which  it  has  had  on  the  pro- 
ceedings. 

The  appeal  must  be  dismissed  with  costs. 


The  27th  May  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Boundary  Disputes— Right  of  Suit 

Case  No.  1471  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  o/Sarun,  dated  the  *jth 
April  i8yji  modifying  a  decision  0/ the 
Moonsiff^  0/ Moteeharee,  dated  the  8th  April 
1872, 

Ameeroonnissa  Begum   and  another  (two  of 
the  Defendants),  Appellants, 

w 

versus 

Gopal  Sahoo  (Plaintiff)  and  another    . 
(Defendant),  Respondents. 

Mr,  C,  Gregory  for  Appellants.  • 

Mr.   R,    T,   Allan  and    Baboo   Chunder 
Madhub  Ghose  for  Respondents. 


A  proprietor  of  land  has  no  nght  to  bring  a  suit  to 
compel  his  neig^hbours  to  agree  to  a  particular  line  of 
boundary  being  marked  out  between  his  lands  and  theirs, 
when  he  does  not  venture  to  say  that  they  have  by  any 
overt  act  transgressed  that  boundary. 

Phear,  J. — In  this  case  the  plaintiffs  say 
that  they  hold  by  a  raokurruree  tenure  16 
annas  of  Mouzah  Tirkowlia,  the  boundaries 
of  which  are  set  out  in  the  thakbus:  map 
of  184.5.  They  assert  that  this  mokurrurce 
tenure  was  mortgaged  to  them  under  a  bill 
of  conditional  sale  in  February  1S65  by  its 
then  owner  Mohabeer  Pershad,  and  that  they 
afterwards  obtained  the  absolute  right  of 
property  in  it  by  foreclosure,  and  are  ia 
possession  of  it. 

They  allege  that  the  boundary  pillars  ' 
which  formerly  marked  the  separation 
between  this  land  and  the  land  of  neigh- 
bouring proprietors  have  been  destroyed  in 
some  places  by  inundation,  and  that  the 
defendants,  two  of  whom  are  neighbouring 
proprietors,  and  the  other  is  the  karpurdaaz 
of  one  of  th%m,  are  offering  obstruction,  and 
will  not  agree  to  the  rebuilding  of  the 
pillars  according  to  the  thakbust  map. 

In  answer  to  this  plaint,  one  of  the  defend- 
ants, Mussamut  Ameeroonnissa,  says  that 
the  plaintiff  is  only  entitled  to  the  boun- 
daries as  given  in  the  khusrah  and  settle* 
ment  of  1859. 

On  this  state  of  the  pleadings,  the  first 
Court  passed  a  decree  which  was  virtualljr 
a  decree  in  favour  of  the  defendant.  It 
said :  **  That  the  suit  be  decreed  in  favour 
*'of  the  plaintiff  for  confirmation  of  posses*! 
''  sion  in  respect  of  the  khetbut  lands  of* 
''  Tirkowlia  alias  Chitownea  to  the  extent 
^' of  51  beeghas  and  10  bis  was  as  per 
''  roobakaree  of  permanent  settlement,  datetf 
**  the  6ih  September  1861  A.D.;  that  the^ 
"  plaintiff's  prayer  for  posting  boandarf 
''  marks  and  pucca  pillars  on  a  comparison 
''  with  the  thakbust  map  be  rejected,  bat 
''  that  the  plaintiff  may,  if  he  chooses,  raise! 
''  pillars  and  boundary  marks  to  distingfuishi 
''  his  boundaries  according  to  the  permanent: 
'*  settlement ;  and  that  as  the  defendants 
''neither  had,  nor  have,  any  contention  as 
''  against  this  right  of  the  plaintiff,  but  as 
''  the  plaintiff  himself  sought  to  incladsj 
*'  within  the  area  of  his  estate  more  landd 
''  than  what  was  covered  by  the  settlemeo^ 
*'  the  costs  of  the  defendants  who  hav0 
''  appeared,  with  the  full  amount  of  vak«el'1 
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"fees  at  5  per  cent,  and  interest  thereupon 
"at  the  rate  of  •  6  percent,  per  annum  till 
"the  day  of  realization,  shall  be  charged  to 
"the  plaintiff,- for  it  is  simply  on  account 
"of  the  illegal  demands  of  the  plaintiff 
"that  the  defendants  have  been  put  to  these 
"expenses." 

The  effect  of  this  decree  substantially  is 
that  the  plaintiff's  suit  is  dismissed  with 
costs. 

Bat  on  appeal  the  Lower  Appellate  Court 
was  of  opinion  that  the  settlement,  according 
10  which  the  defendant  had  expressed  him- 
self willing  to  consider  the  plaintiff's  rights 
lobe  good,  gave  the  plaintiff  more  than  was 
expressed  in  the  khusrah  measurements 
or  khusrah  papers,  and  that  the  evidence 
justified  its  passing  a  decree  in  favour  of  the 
plaintiff  to  the  whole  extent  of  his  claim. 

It  is  not  very  clear  what  were  precisely 
the  materials  upon  which  the  Subordinate 
Jodge  came  to  this  conclusion.  But  we  have 
reason  to  think  that  he  must  to  some  extent 
have  misapprehended  the  evidence  which  was 
before  the  Court,  for  we  find  him  saying  that 
thejand  settled  by  the  said  roobakaree,  that 
h,  (he  roobakaree  of  1S61,  was  the  same  as 
that  situated  within  the  boundaries  given  in 
tbe  map  prepared  for  the  purpose  of  settle- 
ment. But,  so  far  as  we  can  learn,  there  was 
t&  fact  no  map  prepared  for. the  purposes  of 
the  settlement.  We  therefore  find  it  exceed- 
ingly difficult  10  see  how  the  judgment  of  the 
SiHtordinate  Judge  could  be  upheld  upon  the 
pQonds  which  he  has  given  for  it. 

fiat  irrespective  of  the  merits  of  the 
&bordinate  Judge's  judgment,  it  appears 
to  as  very  plain  that  the  plaintiff  has  made 
tMit  no  cause  of  action  in  this  suit.  There 
is  none  whatever  alleged  in  the  plaint.  The 
Slat  is  brought  against  more  than  one 
o^ghboaring^  proprietor ;  a,nd  the  defend- 
suus  are  aliogether  independent  of  each 
^cr.  There  is  no  common  act  charged 
BgaJDst  them  which  could  constitute  a  cause 
<tf  action.  The  plaintiff  simply  says  that 
tbe  defendants  and  their  servants  are  offering 
obstructions,  and  will  not  agree  to  his  re- 
boilding  the  pillars  according  to  the  thakbust 
toap.  If  the  defendants  collectively,  or  any 
Ptte  of  them,  are  preventing  him,  the  plaintiff, 
iKX&  having  enjoyment  of  land  to  which  he 
k  entitled,  then  he  ought  to  state  that  fact 
liecifically  and  make  it  the  ground  of  his 
Mit  If  they  are  keeping  him  out  of  any 
"^rtkm  of  the   land  to  which  he  is  entitled 


he  can  bring  his  suit  to  recover  possession  of 
that  portion  of  the  land,  or  if  they  have 
trespassed  upon  it  he  can  complain  of  the 
trespass.  But  he  has  no  right  to  bring  a 
suit  to  compel  all  his  neighbours  to  agree  to 
a  particular  line  of  boundar}'  being  marked 
out  between  his  lands  and  their  lands,  when 
he  does  not  venture  to  say  that  they  have  by 
any  overt  act  transgressed  that  boundary. 
There  is  in  truth  nothing  disclosed  in  the 
plaint  which  can  properly  form  the  subject  of 
a  civil  suit. 

And  we  may  add  further  that,  so  far  as  we 
can  discover,  there  is  no  evidence  on  the 
record  of  any  substantial  kind  tending  to 
show  that  the  plaintiff  is  entitled,  either  by 
long  actual  possession  or  otherwise,  to  pre- 
cisely that  area  of  land  which  is  thaked  out 
in  the  thakbust  map  of  February  1845. 
According  to  his  own  account  he  only  got 
possession  of  his  property  by  the  result  of 
the  suit  of  foreclosure,  and  he  has  given  no 
evidence  whatever  in  the  present  suit  to 
show  what  was  the  property  designated  by 
metes  and  bounds  which  he  so  obtained 
possession  of.  He  has  given  no  evidence  of 
the  specific  land  which  he  has  been  as  a 
matter  of  fact  holding  since  he  first  obtained 
possession  of  it.  There  is  no  means  afforded 
the  Court  by  which  it  could  judicially  say 
that  the  land  which  the  plaintiff  has  been,  as 
he  says,  continuously  holding  since  he'  fore- 
closed his  mortgage,  is  the  identical  land 
which  was  thaked  out  in  February  1845. 
And  unless  he  gives  evidence  of  this 
character,  he  is  not  entitled  to  a  decree  of 
right  in  the  form  which  he  has  asked  from 
the  Court. 

So  that  on  the  whole  it  appears  to  us  that 
there  is  no  cause  of  action  disclosed  in  the 
plaint ;  and  there  is  no  evidence  adduced 
by  which  the  plaintiff  could  support  and 
make  out  his  title  to  the  land,  even  if  a 
cause  of  action  had  been  alleged.  In  other 
words,  the  suit  as  it  stands  is  entirely 
without  a  foundation,  and  consequently  ought 
to  be  dismissed.  It  appears  to  us  that  the 
decision  of  the  first  Court  was  virtually 
right,  and  that  the  decision  of  the  Appellate 
Court  was  wrong.  Accordingly,  we  reverse 
the  decree  of  the  Lower  Appellate  Court,  and 
dismiss  the  plaintiff's  suit  with  costs  in  all 
the  Courts. 

We  may  add  that  this  decision  is 
necessarily  without  prejudice  to  the  plaintiff's 
right  to  sue  the  ciefendants  or  any  of  them 
in  respect  of  any  trespass  which  he  may 
have  cause  to  complain  of  on  their  part. 
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The  a 8th  May  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  Chief 
Justice^  and  the  Hon'ble  C.  Pontifex, 
Judge, 

Land  Acjiuisition  Act  (X.  of  1870),  s.  35-— Appeal 
— ^Jurisdiction — "  District  Judge" — Costs. 

Appeal  from  an  award  of  Mr,  F,  L. 
Beaufort  J  Judge,  appointed  under  A6i  X, 
of  iSyOyfor  the  Town  of  Calcutta, 

Sreemutty  Bamasoondaree  Dabee,  Appellants 

versus 

W.  Verner,  Collector  under  Act  X.  of  1870, 
for  the  Town  of  Calcutta,  Respondent, 

Mr.  Apcar  for  Appellant. 
The  Advocate- General  for  Respondent. 

Act  X.  of  1870,  s.  35,  must  be  construed  with  refer- 
ence to  its  object,  which  was  to  g^ive  an  appeal  in  all 
cases  from  the  decision  of  the  Court  which  assessed  the 
compensation. 

If  there  was  an  assessment  of  compensation  in  Cal- 
cutta by  the  High  Court  on  the  original  side,  there 
would  be  an  appeal  from  that  in  the  same  manner  as 
from  its  judgment  in  a  suit ;  and  if  the  Local  Govern- 
ment substitutes,  for  the  High  Court,  a  Judge  specially 
appointed,  his  decision  would  be  subject  to  appeal. 

The  words  "  lazy  appeal  therefrom  to  the  Court  of  the 
District  )ud;e"  in  the  s.  35  must  be  read  not  liter- 
ally but  as  meaning  the  Court  which  is  the  Appellate 
Court  «f  the  district,  treatinc^  Calcutta  as  a  aistrict 
(which  it  is  for  the  purposes  of  the  Act)  and  the  High 
Court,  exercising  its  appellate  jurisdiction,  as  the  Court 
of  Appeal. 

An  appeal  does  not  lie,  under  this  Act,  on  the  question 
of  the  amount  of  costs,  which  the  Judge  is  to  determine 
in  the  same  way  as  is  done  in  suits  by  the  taxing  officer. 

On  this  appeal  coming  on  for  hearing,  the 
Advocate-General,  for  the  respondent,  took  a 
preliminary  objection  that  no  appeal  lay.  He 
referred  to  section  35  of  the  Land  Acquisi- 
tion Act,  under  which  the  appeal  came  up, 
and  contended  that  as  the  High  Court  was 
not  the  District  Court,  and  the  amount  of 
compensation  awarded  was  below  Rs.  5,000, 
there  was  no  appeal  under  the  section  35. 
Reference  was  also  made  to  clause  12, 
section  2  of  the  General  Clauses  Act," 
which  says:  "District  Judge  shall  mean 
the  Judge  of  a  principal  Civil  Court  of 
original  jurisdiction,  but  shall  not  include 
a  High  Court  in  the  exercise  of  its  ordinary 
or  extraordinary  original  civil  jurisdiction." 

After  hearing  Mr.  Apcar  on  the  prelimi- 
nary objection^ihe<)ourt  reserved  judgment, 
which  was  subsequet^tly  delivered  as  follows 
by- 

Couch,  C,J, — This  was  an  appeal  from 
the   award    of  Mr.    Beaufort,    the    Judge 


appointed  by  the  Government  of  Bengal 
under  the  Land  Acquisition  Act,  1870,  for 
the  Town  of  Calcutta,  and  the  question  to  be 
first  determined  is  whether  the  appeal  lies 
to  this  Court.  The  Act  says  in  section  3 
that  the  expression  Court,  which  is  found  in 
a  subsequent  section  where  the  Collector  is 
directed  to  refer  the  matter  to  the  Coart, 
means,  in  the  "  Regulation  Provinces,  British 
Burmah,  and  Sindh,  a  principal  Civil  Coort 
of  original  jurisdiction."  In  these  the  Town 
of  Calcutta  must  be  included;  otherwise 
there  would  be  no  provision  in  the  Act  for 
any  reference  in  cases  within  Calcutta.  The 
principal  Court  of  original  jurisdiction  here 
is  the  High  Court ;  and  if  there  were  no  other 
provision  in  the  Act,  it  would  have  seemed 
that  the  compensation  would  have  to  be 
awarded  by  this  Court.  But  the  Act  says 
that  the  expression  Court  means  a  principal 
Civil  Court  of  original  jurisdiction,  "  unless 
when  the  Local  Government  has  appointed 
(as  it  is  hereby  empowered  to  do),  either 
specially  for  any  case,  or  generally  within 
any  specified  local  limits,  a  judicial  officer 
to  perform  the  functions  of  a  Judge  under 
this  Act,"  and  then  the  expression  *  Court ' 
means  the  Court  of  such  officer.  This  has 
been  done  here,  and  Mr.  Beaufort  has  been 
appointed. 

The  appeal  is  given  by  section  35  which 
says :    **  If  the  Judge  differs  from  both  the 
assessors  as  to  the  amount  of  compensation, 
he  shall  pronounce  his  decision,  and  the  Col« 
lector  or  the  person  interested  (as  the  case  | 
may  be)  may  appeal  therefrom  to  the  Court  I 
of  the  District  Judge,  unless  the  Judge  whose,! 
decision   is  appealed   from   is  the   District  \ 
Judge,  or  unless  the  amount  which  the  Judge  \ 
proposes  to  award    exceeds    five  thousand  j 
rupees,  in  either  of  which  cases  the  appeal  | 
shall  lie  to  the  High  Court." 

Before  considering  what  is  the  construe-  I 
lion  of  this  section,  I  quote  the  language  oT' 
Justice  Blackburn  in  giving  his  opinion  to 
the  House  of  I^rds  in  the  Eastern  Counties 
and  the   London   and     Blackwall    Railway ' 
Companies  vs.  Marriage,  9  H.  L.  Cases  36, 
which  was  a  case  depending  on  the  construe*  ' 
tion  of  the  provisions  of  an  Act  of  Parlia-  i 
ment  in  which  there  was  a  great  difference  ■ 
of  opinion.    The  learned  Judge  says  :  **  We  j 
are  bound  to  look  at  the  language  used  m 
the  Act,  construing  it  with  reference  to  the- 
object  with  respect  to  which  the  Legislatare: 
has  used  that  language,  but  construing  it  XOL 
its  ordinary  grammatical  sense,  unless  iherS' 
is  something  in  the  subject-matter  or  the; 
context  to  show  that  it  is  to  be  understood 
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in  some  other  sense ;  and  doing  all  this  we 
are  to  say  what  is  the  intention  of  the  Legis- 
latare  expressed  by  that  language/' 

Now  it  appears  to  me  that  the  object  of 

section  35  was  to  give  an  appeal  in  all  cases 

from   the    decision    of    the    Court    which 

assessed  the  compensation,  and  looking  at  the 

definition  or  statement  of  the  meaning  of 

"Court"  in  the  3rd  section,  with  the  words 

of  section  35,  if  there  was  an  assessment  of 

compensation  in  Calcutta  by  the  High  Court 

on  the  original  side,  there  would  be  an  appeal 

from  that  in  the  same  manner  as  from  a 

judgment  of  the  High  Court  on  the  original 

side  in  a  suit.     And  if  the  Local  Government 

substitutes  for   the    High    Court,   a  Judge 

specially  appointed,  as  Mr.  Beaufort  was,  it 

appears  to  me  that  it  was  not  intended  that 

bis  decision  in  a  case  in  Calcutta  should  be 

final,  whilst  his  decision  in  a  similar  case 

omside  Calcutta  would  be  subject  to  appeal. 

The  object  of  the  section   was  that  there 

should  be  an  appeal,  and  bearing  this  in 

mind,  we  must  read  the  words  of   section 

35,  *'  may  appeal  therefrom  to  the  Court  of  the 

District  Judge,"  not  literally,  but  as  meaning 

the  Court  which  is  the  Appellate  Court  of 

the  district.    By  *  District  Judge '  is  meant 

the  Appellate  Court  of  the  district  which  the 

District  Judge's  Court  is.    It  would  not  be 

right  to  read  these  words  in   their  ordinary 

grammatical  sense.  They  should  be  read  with 

reference  to  the  object  of  the  section  and  as 

nieaning  the  Court  of  Appeal  for  the  district, 

treating  Calcutta  as  a  district,  which  it  is  for 

>^  purposes  of  this  Act,  and  the  High  Court 

exercising   its  appellate  jurisdiction  as   the 

Court  of  Appeal.     There  is  nothing  in  the 

General  Clauses    Act  (Act  I.  of  1868),  sec- 

^2,  which  is  opposed  to  this.     That  says : 

"District  Judge  shall  mean  the  Judge  of  a 

principal    Civil   Court  of  original  jurisdic- 

tiOQ,  bat  shall  not  include  a  High  Court  in 

^  exercise  of  its  ordinary  or  extraordinary 

original  civil   jurisdiction."     If  in    section 

3  of  the  Land  Acquisition  Act  the  words 

••District Judge"  had  been   used  instead  ot 

"Coort,"  the  High   Court  would  not  have 

been  included,  because  the  section  says  those 

*Qrd$  shall  not  include  a  High  Court  in  the 

exen:ise  of    its    original    civil  jurisdiction. 

But  the  General  Clauses  Act  does  not  prc- 

icnt  diis  Court,  where  the  subject-matter  and 

tbe  apparent  object  of  the  Legislature  require 

i^^ giving  to  those  words  such  a  meaning  as 

l^lmclude  the  High  Court  on  the  appellate 

lide* 

The  language  is  not  prohibitory.     It  is  not 
Ht  Dtfiricc  Judge  shall  mean  the  principal 
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Court  of  original  jurisdiction,  and  no  other 
— not  the  Court  of  Appeal  for  the  district. 
There  is  nothing  in  the  Act  to  prevent  us 
from  putting  on  section  35  of  the  Land 
Acquisition  Act  a  construction  which  carries 
out  the  object  of  the  Legislature.  For  these 
reasons  we  think  that  the  appeal  lies. 

We  proceed  therefore  to  consider  whether 
the  compensation  which  has  been  awarded  by 
Mr.  Beaufort  is  sufficient.  The  witness 
Nilmoney  Mitter,  who  was  called  on  the  part 
of  the  claimant,  makes  the  value  considerably 
more  than  has  been  allowed  by  Mr.  Beaufort. 
He  says  he  has  calculated  the  value  at  Rs. 
4,661  and  has  made  certain  deductions.  In 
the  latter  part  of  his  evidence  he  says  **  that 
the  value  is  the  cost  of  the  building  minus 
10  per  cent,  for  deterioration."  According 
to  the  opinion  of  the  assessor  for  the  claim- 
ant, Mr.  Hendry,  this  witness  has  not  made 
a  proper  deduction.  Mr.  Hendry  considers 
there  ought  to  be  a  deduction  of  20  per  cent. 
Nilmoney  Mitter  says  he  believes  the  value  of 
the  land  to  be  Rs.  300  a  cottah,  but  he  gives 
no  grounds  for  this  belief,  and  I  think  it 
obvious  that  in  fixing  the  value  at  Rs.  300  a 
cottah  he  has  given  too  great  a  value  for  the 
land.  Looking  at  these  circumstances,  it 
appears  to  me  that  he  is  a  witness  who  has 
exaggerated  the  amount  which  should  be 
awarded,  and  cannot  be  safely  relied  on  in 
determining  what  the  amount  should  be. 
Degumber  Mannah,  a  witness  who  was  called 
for  the  Government,  is,  I  think,  one  whose 
opinion  may  much  more  safely  guide  us  in 
coming  to  a  conclusion.  He  appears  from 
his  own  account  (and  he  was  not  cross- 
examined  to  show  that  what  he  said  was 
untrue)  to  be  a  man  who  had  consider- 
able experience  in  estimating  the  value 
of  buildings.  He  said  that  the  total  value 
was  Rs.  3,636.  I  think  this  may  be  taken 
as  a  fair  opinion  of  the  value.  There  appears 
to  be  no  reason  for  distrusting  his  judgment. 
He  makes  a  deduction  as  he  says  of  25  per 
cent. ;  but  on  this,  1  think,  we  should  rather 
be  guided  by  what  Mr.  Hendry  said,  and 
take  the  proper  deduction  for  deterioration 
to  be  20  per  cent.  We  may  safely  follow 
the  opinion  of  the  claimant's  own  assessor 
as  to  that.  I  would  deduct  20  per  cent, 
from  Rs.  3,636,  the  amount  which  Degumber 
Mannah  gives,  z/z's.,  Rs.  727,  leaving  Rs.  2,909 
for  the  value  of  the  building. 

We  have  next  to  consider  what  ought 
to  be  allowed  for  the  land.  I  put  out  of 
sight  the  Rs.  400  a  cottah  which  was  given 
for  other  land.  The  circumstances  of  that 
purchase  are  unknown  to  us,  and  it  can  there« 
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fore  afford  no  criterion  of  the  value  of  this  land. 
Nor  would  it  be  safe  to  take  the  price  at 
which  land  was  sold  in  this  locality  at  the 
Registrar's  sale  as  showing  the  value  of  this 
land.  Mr.  Rowe  says  it  is  Rs.  150  a  coltah, 
but  I  think  Mr.  Rowe  was  disposed  to  make 
the  value  of  the  land  as  low  as  possible.  1 
do  not  say  that  Mr.  Rowe  would  intentionally 
do  so,  but  what  the  Judge  has  said  in  his 
remarks  on  that  subject  shows  that  Mr.  Rowe 
fixed  the  value  as  low  as  it  could  be. 
I  am  therefore  not  inclined  to  adopt  the 
estimate  which  Mr.  Rowe  has  put  on  the 
land.  As  far  as  we  have  the  means  of 
judging  of  it — and  we  have  very  little — on 
the  materials  which  have  been  'given  to  us, 
I  should  allow  for  the  land  at  Rs.  200  a  cottah, 
which  will  make  Rs.  500  the  amount  to  be 
given  for  the  land.  To  this  must  be  added 
the  15  per  cent,  allowed  under  section  42 
of  the  Act,  and  I  think  we  should  also 
add  the  Rs.  no  for  changing  residence. 
Mr.  Apcar  might  very  fairly  have  supposeil 
that  it  was  not  necessary  for  him  to  argue 
that  before  Mr.  Beaufort.  It  had  been  allowed 
by  the  Collector  for  compensation  for  removal, 
and  was  not  disputed.  It  was  not  necessary 
for  the  learned  Counsel  for  the  claimant  to 
press  that  before  Mr.  Beaufort.  The  total  sura 
to  be  awarded  will  therefore  be  Rs.  4,025. 

It  has  been  contended  that  the  decision  of 
Mr.  Beaufort  as  to  costs  is  wrong.  I  think 
an  appeal  does  not  lie  on  ihe  question  of  the 
amount  of  costs.  By  section  35  the  subject 
of  appeal  is  the  amount  of  the  compensation. 
The  Act  does  not  clearly  lay  down  what  is 
to  be  done  about  costs,  or  how  the  amount  of 
them  is  to  be  determined,  but  it  seems  to 
me  that  the  Judge  is  to  determine  the 
amount  of  costs  incurred  by  either  party 
in  the  same  way  as  it  is  done  in  suits  by 
the  taxing  officer.  In  similar  proceedings 
in  England  the  taxing  officer  determines 
the  amount  of  the  costs.  I  think  there  is 
no  appeal  under  this  Act  on  a  question  of 
costs,  and  there  is  no  analogy  between  this 
and  an  appeal  from  a  judgment  of  the  Court 
where  the  question  of  costs  may  be  gone  into. 
The  general  rule  in  such  cases  is  that  the 
quantum  to  be  allowed  is  left  to  the  taxing 
officer.  What  the  Court  deals  with  on  an 
appeal  is  not  whether  the  proper  amount  has 
been  allowed,  but  whether  the  allowance  has 
been  made  on  a  proper  principle.  Here  there 
is  no  appeal  either  as  to  the  amount  or  the 
principle  on  which  the  costs  have  been 
allowed,  but  only  as  to  the  amount  of  com- 
pensation to  be  awarded. 

We  direct  the  award  of  Mr.  Beaufort  to  be 


altered  in  accordance  with  the  opinion  which 
we  have  just  given.  The  Rs.  4,025  will 
bear  interest  at  6  per  cent,  per  annum  from 
the  date  of  possession  being  taken  by  the 
Government  up  to  the  date  of  paymenL 
The  appellant  is  entitled  to  the  costs  of  this 
appeal.  It  appears  to  us  that  in  this  Court 
we  should  give  costs  on  the  same  scale  as 
we  would  in  an  appeal  from  the  decision  of 
a  Judge  exercising  the  ordinary  original 
civil  jurisdiction,  and  that  the  costs  of  the 
appeal  should  be  allowed  on  scale  No.  2. 


The  28th  May  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Justice,  and  the  Hon'ble  C.  Poniifcx, 
Judge. 

Malicious  Prosecution — Right  of  Action — Main- 
tenance and  Champerty — Nominal  and  real 
Plaintiffs—Costs. 

Appeal  from   the  judgment   of  the    Hon* bit  , 
A.   G.   Alacpherson,    exercising   the   ordi' 
nary    original    civil  jurisdiction    of  the 
High  Court. 

Chunder  Cant  Mpokerjee  (  Defendant), 

Appellant, 

versus 

Ram  Coomar  Coondoo  and  another 
( Plaintiffs  ),  Respondents. 

1 

Mr.  Kennedy  and  Mr.  Phillips  for 
Appellant. 

Mr.  Lowe,  Mr.  Branson,  Mr.  Evans,  and 
Mr.  Collis  for  Respondents.  1 

An  action  may  t)e  maintained  against  a  pe rson  for  ' 
procuring  a  suit  to  be  instituted,  IE  he  did  so  malicious- 
ly and  without  reasonable  or  probable  cause  ;  not  other- 
wise. 

Maintenance  and  champerty  are  not  offences  in  India*   1 
and  the  g^round  on  which  agreements  which  are  cham- 
pertous,  and  agreements  as  to  maintenance,  are  con-   : 
sidered  void  here,  is  because  they  are  considered  void 
and  against  public  policy.    Accordin^^ly,  in  this  country^    ' 
no  action  lies  against  a  person  for  mamtenance. 

If  a  person  who  has  an  interest  in  having  a  question  I 
decided,  puts  forward  another  to  have  it  tried  in  a  suit  I 
in  that  other's  name,  the  Court  has  power  to  require  , 
the  real  plaintiff,  though  not  appearing  as  such,  to  give 
security  for  the  costs. 

The  following  is  the  judgment  of  Mac-i 
pherson,  J.,  in  this  case  : — 

The  plaintiffs   seek   to   recover  damaged 
from  the  defendant  for  injuries   caused  tO: 
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them  by  him»  by  means  of  certain  litigation 
carried  on  against  them  by  or  in  the  names  of 
one  John  McQueen  and  his  wife. 

The  whole  litigation  was  in  fact  conducted 
by  the  defendant  in  the  name  of  the  McQueens, 
but  at  his  own  expense,  under  an  agreement 
entered  into  between  them  and  the  defendant 
the    17th  of  July    1867.     That 


on 


agree- 


I 


ment  is  embodied  in  an  indenture  in  which 
it  is  recited   that    Mrs.    McQueen   is  en- 
tided  to  certain  property  in  Howrah  then 
in  the  possession  of  the  Coondoos  (ihe  now 
plaintiffs);  that  the  McQueens,  **  having  no 
foods  wherewith  to  adopt  or  commence  any 
legal  proceedings  "  for  the  recovery  of  the 
property,   had  applied  to  the  defendant  to 
assist  them  in  commencing  and  conducting 
the  necessary  suits,  and  to  make  all  ihe  requi- 
site advances  and  disbursements  connected 
therewith  until  their  final  termination,  and 
dot  the  defendant  had  agreed  to  do  so ;  and 
liso,  as  the  McQueens  had  "  no  means  what- 
ever," to  pay  to  them  or  the  survivor  Rs.  1 50 
a  month  until  the  final  termination  of  the 
litigation.      The   McQueens   then    (by    the 
deed)  appoint  the  defendant  their  attorney  to 
institute  and  prosecute  all  necessary  suits,  to 
sign  all  papers  and  documents,  to  receive  all 
moneys  and  take  possession  of  all  lands,  <&c., 
to  which  the  McQueens  may  become  entitled 
under  any  decree  or  order  that  may  be  made, 
tod  to  appoint  attorneys,  and  vakeels,  <&c.,  and 
iie  defendant  covenants   to    institute   and 
piofiecate  the  necessary  suits  and  proceedings 
tod  to  make  all  requisite  advances  and  pay- 
Hcws,  and  to  pay  the  McQueens  Rs.  1 50  a 
>to«h  during  the  pendency  of  the  suits.  Then 
ll  18  agreed  that  out  of  the  moneys  or  proceeds 
rf iaads,  &c.,  recovered,  the  defendant  shall, 
htbe  first  place,  retain  and  reimburse  himself 
^advances  and  payments  made  by  him,  with 
hteresi  thereon  at  12  per  cent. ;  in  the  second 
fboe, retain  to  himself  by  way  of  remuneration 
fcrWs  trouble  and  risk  one-third  of  the  net 
froceeds  of  the  litigation  (after  repaying  him- 
|tf  with  12  per  cent.) ;  and,  in  the  third  place, 
^^  over  ihe  remaining  two-thirds  to  the 
IfcQoeens.   The  McQueens  further  covenant 
•K  10  intermeddle  with  the  defendant  in  the 
Iwaecntion  of  the  litigation,  and  that  they 
•ffl  fender  him  all  possible  assistance,  and 
flat  the  power  of  attorney  given  by  them  to 
|toe  defendant  shall  be  irrevocable  so  long  as  he 
^        utes  the  litigation  and  pays  the  monthly 
'wance  of  Rs.  1 50.     But  there  is  a  proviso 
if   McQueen   chooses    to    devote    his 
ole  time  to  it,  he  may  have  the  manage- 
lot  of  ihe  suit,  but  under  ihe  control  of 
defendant;  and  that  the  McQueens  may 


\ihe 


at  any  time  revoke  the  power  of  attorney 
given  by  them*  to  the  defendant  on  paying 
him  all  that  he  has  advanced,  with  interest 
at  13  per  cent.,  and  the  sum  of  Rs.  2,000  by 
way  of  liquidated  damages.  And  power  is 
reserved  to  the  McQueens  to  compromise,  but 
only  with  the  consent  of  the  defendant,  unless 
the  sum  to  be  received  on  the  compromise 
should  exceed  the  total  amount  of  the  defend- 
ant's advances  with  1 2  per  cent. 

This  agreement  hav'.ng  been  entered  into., 
a  suit  was  commenced  against  the  present 
plaintiffs  on  the  8th  of  August  1867,  in  the 
name  of  the  McQueens,  in  the  Hooghly  Court. 

On  the  17th  of  April  1868,  the  suit 
was  heard  and  was  dismissed  with  costs. 
Thereupon  there  was  an  appeal  to  the  High 
Court  which,  on  the  15th  of  April  1869, 
reversed  the  decree  of  the  Judge  of  Hooghly 
and  gave  judgment  in  favour  of  the 
McQueens. 

On  the  I  iih  of  May  1869,  the  Coondoos  filed 
their  petition  for  leave  to  appeal  to  the  Privy 
Council.  On  the  14th  the  McQueens  (sup- 
pressing the  fact  that  an  appeal  had  been  filed) 
got  an  order  for  execution,  under  which  they, 
on  the  17th,  were  actually  put  m  possession  of  ' 
the  property  at  Howrah,  and  also  attached 
other  property  of  ihe  Coondoos  in  order  to 
obtain  payment  of  the  costs  which  had  been 
decreed  to  them. 

On  the  loth  of  July  the  High  Court  directed 
that  the  Coondoos  should  be  restored  to  pos- 
session (on  giving  security),  unless  the 
McQueens  gave  security  for  what  they  might 
receive  pending  the  appeal  and  for  costs ;  and 
on  the  21st  December  1869  security  (in  fact 
provided  by  the  defendant)  to  the  extent  of 
Rs.  i2,ooo  was  given  by  the  McQueens,  who 
continued  in  possession,  and  also  recovered 
the  sum  of  Rs.  4,739  from  the  Coondoos  by 
way  of  costs. 

Oa  the  3rd  of  September  1870,  the 
McQueens  brought  a  suit  for  wassilat  in  the 
Hooghly  Court  against  the  Coondoos  and  got 
judgment  for  a  large  sum. 

In  September  1871,  the  defendant  agreed 
to  purchase  the  whole  property  and  all  the 
rights  of  the  McQueens  therein  and  in  the 
appeal  to  the  Privy  Council  and  in  the  wassi- 
lat suit.  On  the  21st  of  September  in  that 
year,  the  McQueens  executed  what  is  called  a 
memorandum  of  agreement,  which  was 
produced  by  the  defendant's  attorney  at  the 
trial,  and  which  is  in  the  following  words  : — 
"  Whereas  we  (the  McQueens),  for  the 
"  consideration  hereinafter  mentioned,  agree 
'^  to  sell  and  convey  all  our  right,  title,  and 
''  interest  in  the  land,  &c.  (describing  the 
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''  property),  and  also  all  oar  right,  title,  and  i 
''  interest  of  and  in  a  certain  suit  in  respect 
"  thereof  now  pending  in  appeal  to  the  Privy 
"  Council,  and  also  all  our  right,  title,  and 
*'  interest  in  a  certain  suit  now  pending  in 
"  the  Hooghly  Court  for  mesne-profits  in 
'*  respect  of  the  said  land  and  premises,  to 
"  Chunder  Cant  Mookerjee  for  the  sum  of 
*'  Rsi  22,ooomade  up  as  follows  :  Rs.  12,500 
'*  due  by  us  to  the  said  Chunder  Cant 
**  Mookerjee  for  moneys  paid  to  us  and  on  our 
*'  account,  and  in  respect  of  which  sum  of 
"  Rs.  12,500  we  have  this  day 'examined  the 
"  accounts  of  the  said  Chunder  CantMooker- 
"  jee  and  Qnd  the  same  to  be  correct,  and  have 
'*  signed  the  said  account  accordingly  ;  the 
"  sum  of  Rs.  500  paid  to  us  this  day  as  earnest- 
**  money  ;  the  further  sum  of  Rs.  5,000  to  be 
"  paid  to  us  on  the  execution  of  the  convey- 
"  ance ;  and  the  sum  of  Rs.  4,000,  the  balance, 
"  secured  by  a  promissory  note  of  the  said 
"  Chunder  Cant  Mookerjee,  payable  to  us  or 
**  order  three  months  after  the  date  thereof." 
The  execution  of  this  document  (which,  it 
will  be  observed,  is  in  truth  no  agreement  at 
all,  but  a  mere  recital)  is  witnessed  by  the 
defendant's  attorney,  Mr.  Hatch.  Then 
comes  a  receipt  signed  by  the  McQueens, 
dated  the  14th  October  1871,  for  Rs.  500 
**  on  account  of  the  consideration-money 
mentioned  in  the  above  agreement." 

On  the  25th  of  June  1872,  an  order  was 
made  by  the  Privy  Council  reversing  the 
decree  of  the  High  Court,  with  costs  in  the 
Court  below,  in  addition  to  the  sum  of 
/"3 1 2- 10-4  for  the  costs  of  the  appeal.  Sub- 
sequently the  judgment  in  the  wassilat  suit 
was  on  review  set  aside,  and  the  suit  dismissed 
with  costs. 

On  the  14th  of  September  1872,  the  Coon- 
doos  were  restored  to  possession. 

There  is  no  doubt  whatever  that  the  whole 
of  the  proceedings  in  Court  from  first  to  last, 
although  taken  in  the  name  of  the  McQueens 
and  with  their  consent,  were  taken  under  the 
instructions  and  at  the  expense  of  the 
defendant.  Throughout  the  McQueens  may 
have  assisted,  but  the  strings  were  pulled 
entirely  by  the  defendant. 

The  plaintiffs  sue  alleging  that,  though 
they  have  eventually  been  successful  in  the 
Privy  Council  and  have  been  restored  to 
the  possession  which  they  had  before  the 
litigation  began,  they  have  as  the  consequence 
of  these  proceedings  sustained  a  loss  of  about 
Rs.  25,000. 

The  plaint  may  be  said  to  have  two 
aspects.  It  says  that  the  defendant  was  guilty 
pf  champerty  and  maint^nancei  and  acted 


illegally  in  instituting  and  maintaining  the 
suit,  and  that  the  litigaiioa  was  commenced 
and  upheld  maliciously  by  the  defendant  in 
the  names  of  persons  who  had  no  legal  or 
equitable  right,  and  without  reasonable  or 
probable  cause. 

I  may  say  at  once  that  I  do  not  think  it 
possible  to  support  the  plaintiff's  suit  €0  br 
as  it  rests  on  the  allegation  that  the  original 
suit  by  the  McQueens  was  brought  without 
reasonable  or  probable  cause.  Whatever  the 
result  in  the  Privy  Council  may  have  been, 
it  cannot  be  said  that  there  was  no  reason- 
able or  probable  cause  when  a  Division 
Bench  of  this  Court  actually  decided  in  April 
1869  in  favour  of  the  McQueens. 

But  the  plaint  also,  after  charging  that  the 
agreement  entered  into  by  the  defendant  with 
the  McQueens  savours  of  champerty  and 
maintenance  and  is  illegal  and  contrary  to 
public  policy,  alleges  that  the  litigation  was 
instigated  and  carried  on  and  conducted  by 
the  defendant  at  his  own  expense  and  with  a 
view  to  his  own  benefit,  and  that  the  defendant 
was  the  real  mover  in  the  proceedings,  and 
unlawfully  used  the  procedure  and  process  of 
the  Court  to  the  damage  and  injury  of  the 
plaintiffs. 

So  far  as  the  facts  are  concerned, 
there  is  no  doubt  that  the  litigation  was 
entered  into  by  the  defendant  in  pursu* 
ance  of  the  agreement  of  the  17th  July 
1867,  and  was  instigated  and  carried  on 
and  conducted  by  the  defendant  at  his  own 
expense  and  with  a  view  to  his  own  benefit, 
and  that  he  was  the  real  mover  in  ail  the 
proceedings  which  were  had  in  the  name  of 
the  McQueens.  There  is  no  doubt,  too,  thai 
he  used  the  procedure  and  process  of  the 
Court  to  the  damage  and  injury  of  the 
plaintiffs. 

But  was  there  anything  illegal  or  against 
public  policy  in  the  agreement  of  July  1867 
and  the  subsequent  institution  and  mainten- 
ance of  the  suit  by  the  defendant?  And, 
even  if  there  were,  have  the  plaintiffs  a  good 
cause  of  action,  when  the  suit  was  brooght 
with  the  McQueens'  consent  and  was  not 
brought  without  reasonable  or  probabk 
cause  ? 

I  was  of  opinion  thit  the  agreement  which 
was  the  subject  of  the  suit  of  Grose  w. 
Omirtoraye  Dossee*  (4  B.  L  R.,  O.  J.,  p.  i) 
was  illegal  and  void  as  being  against  public : 
policy  [see  pp.  46,  47,  49,  and  50],  although 
I  concurred  with  the  Chief  Justice  Sir 
Barnes  Peacock  in  giving  effect  to  it  so  far  as 
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to  treat  it  as  a  security  for  the  repayment 
of  all  advances  made  and  interest  at  12  per 
cent.  For  the  same  reasons  which  weighed 
with  me  in  that  case,  I  think  that  the  agree- 
ment made  by  the  defendant  with  McQiieens 
in  1867  was  illegal  and  against  public  policy, 
as  also  were  the  subsequent  institution  and 
maintaining  of  the  suit  against  the  Coondoos 
by  the  defendant.  • 

The  only  substantial  difference  between 
the  agreement  in  Grose's  case  and  that  which 
tiie  defendant  entered  into  is,  that  the  terms 
of  the  latter  are  rather  less  unfavourable  to 
the  party  in  whose  name  the  suit  was  to  be 
broaght.  The  defendant  was  to  have  had  as 
clear  profit  to  himself  only  one-third  of  the 
oec  proceeds  after  deducting  costs  of  litigation 
and  all  his  advances,  with  interest  thereon  at 
u  per  cent.;  whereas  Grose  was  to  have 
had  one-half  of  all  that  was  recovered 
absolutely,  and  was  to  have  had  all  advances 
made  by  him,  and  1 2  per  cent,  thereon  out  of 
the  ether  half.  The  power  of  attorney  given 
to  the  defendant  was  in  reality,  though  not 
in  express  words,  irrevocable.  For  when 
the  deed  starts  with  the  recital  that  the 
McQaeens  had  no  means  whatever — and 
when  the  evidence  shows  that  in  f^ct  they 
nefer  paid  a  farthing  towards  the  costs  of 
this  sait,  and  were  persons  without  any  means 
—it  is  impossible  to  attach  any  value  to  the 
provision  in  the  deed  of  July  1667  which 
enabled  the  McQueens  to  revoke  the  power 
of  attorney  to  the  defendant  on  paying  him 
Rs.  2,000  by  way  of  liquidated  damages  as 
well  as  all  sums  advanced  by  him  together 
with  12  per  cent.,  or  to  the  concluding  power 
liven  by  the  deed  to  compromise,  bui  which 
power  was  accompanied  by  a  proviso  that  no 
compromise  should  be  good  which  was  not 
made  with  the  defendant's  consent,  unless 
the  amount  realized  by  the  compromise 
ticeeded  the  total  amount  of  the  defendant's 
advances  with  12  per  cent.  There  can  be 
no  doubt  that  the  agreement  of  July  1867 
was  practically  irrevocable  by  ihe  McQueens, 
and  that  it  was  all  along  intended  to  -be  so. 

The  view  that  such  an  agreement  is  against 
pnblic  policy  and  illegal  is  strengthened 
by  the  decision  of  the  Madras  High 
G>ait  in  the  case  of  Mulla  Jaffarjee  Tyeb 
AlliSaib  vs.  Yacab  Kadar  Bye  (7  Mad.  H.  C. 
Rep.  128),  also  by  the  recent  decision  of  this 
Coon  in  ihe  case  of  Soondaree  Chowdrain  vs. 
The  Court  of  Wards  (20  W.  R.  446). 

The  question  remains  whether  under  these 
circamstances  the  plaintiffs  have  any  cause 
of  action  and  can  recover  damages  for  the 
*  ss  caased  by  the  defendant's  having,  in 


pursuance  of  the  illegal  agreement  entered 
into  by  him  in  July  1867,  instituted  and 
main<^ained  this  litigation.  The  plaint  alleges 
the  defendant's  conduct  to  have  been  mali- 
cious.  But  there  was  no  special  malice  in 
the  matter,  no  more  than  .there  always  is, 
an(^  muse  be  (if  malice  it  can  be  properly 
called  at  all),  when  a  niere  speculator  takes 
up  and  prosecutes  a  suit. 

In  my  opinion  this  suit  will  lie.  The  case 
of  Pechell  vs.  Watson  (8  M.  &  W.  691)  is 
an  authority  that  it  will.  It  was  there  held 
that  a  suit  would  lie  to  recover  damages  for 
unlawfully  upholding  and  maintaining  an 
action  by  another  against  the  plaintiff 
(Pechell),  as  also  for  unlawfully  and  without 
reasonable  and  probable  cause  instigating  a 
pauper  to  commence  and  prosecute  the  action, 
whereby  the  pauper  did  commence  and 
prosecute  the  action.  The  case  of  Pechell  vs, 
Watson  proceeded  (as  Lord  Denman  says  in 
Flight  z/j.  Leman,  4  Ad.  &  El.,  N.  S.,  883)  on 
the  principle  that  to  maintain  an  action 
already  commenced  was  unlawful.  The  case 
now  before  me  proceeds  (so  far  as  one  portion 
of  it  is  concerned)  on  the  same  principle.  In 
Flight  vs.  Leman  it  was  held  that  the  action 
would  not  He :  but  that  was  because  it  was 
for  instigating  another  to  commence  and 
prosecute  a  suit,  but  neither  showed  mainU' 
nance  nor  alleged  want  of  probable  cause. 

The  case  of  Cotierell  vs.  Jones  (21  L.  J., 
C.  P.,  2)  has  been  much  relied  on  for  the 
defendant.  But  the  only  point  actually  de- 
cided there  was  that  qs  the  plaintiff  showed 
in  his  plaint  that  he  could  not  possibly  prove 
any  legal  damage,  the  suit  was  bad.  The 
plaintiff  in  the  original  suit  had  been  non- 
suited :  but  the  defendant  in  that  suit  (the 
plaintiff  Cotterell)  had  omitted  to  get  an 
order  for  the  payment  of  his  costs  on  the 
non-suit.  Therefore  the  Court  held  that 
he  could  prove  no  legal  damage,  and  that 
his  subsequent  suit  could  not  be  sustained. 
Tnat  case  in  no  way  shakes  the  authority 
of  Pechell  vs.  Watson  so  far  as  it  decided 
that  a  suit  would  lie  to  recover  damages  for 
unlawfully  upholding  and  maintaining*  an 
action  brought  by  another. 

Tlie  defendant  has  had  notice  from  the 
first  that  the  plaintiff  considered  him  liable 
for  their  costs.  When  the  original  suit  was 
pending  in  the  Court  of  the  Judge  of 
Hooghly,  they  applied  to  have  him  added 
as  a  defendant,  in  order  that,  if  they  suc- 
ceeded in  getting  the  suit  dismissed,  they 
might  recover  their  costs  from  him.  The 
Judge,  however,  refused  the  application  on 
the    ground    that    the   defendant    had   jio 
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present  interest  in  the  property  in  suit,  con- 
cluding his  observations  on  the  point  thus : — 

"  Therefore,  in  my  opinion,  he  cannot  be 
made  a  party  to  it,  merely  because  he  sup- 
plies funds  for  carrying  it  on,  the  terms  of 
his  agreement  providing  for  the  reimburse- 
ment of  his  expenses  whether  the  suit  fails 
or  succeeds."  The  Judge  was  in  error 
when  he  supposed  that  the  agreement  pro- 
vided for  the  reimbursement  of  his  expenses 
if  the  suit  failed.  Under  the  agreement 
the  defendant  was  entitled  to  be  reimbursed 
nothing  if  the  suit  failed.  In  one  event 
only  was  he  to  be  reimbursed  from  any 
source  save  the  proceeds  realized  by  the 
suit,  in  the  very  highly  improbable  event, 
namely,  of  the  McQueens  paying  back  all 
moneys  paid  or  advanced  by  him,  together 
with  interest  at  12  per  cent.,  and  Rs.  2,000 
by  way  of  liquidated  damages. 

The  principle  that  those  who  maintain, 
and  are  the  persons  chiefly  interestel  in 
the  result  of  suits  instituted  by  them  in  the 
names  of  others,  may  be  compelled  to 
recoup  to  the  defendants  who  are  sued  the 
costs  incurred  by  them  in  defending  theai- 
selves,  has  been  frequently  recognize  1  and 
acted  on  in  this  Court.  See  Bamasoonderv 
Dossee  vs.  Anundloll  Doss,  Bourke's  Rep.  45, 
O.  C.  J.,  and  again  (in  appeal)  p.  96,  Appeals 
from  O.  C;  J.  [The  report  of  this  case  at  p  96, 
1  may  remark  in  passing,  is  not  very  accurate. 
Among  other  things  it  represents  me  as 
being  one  of  the  Judges  who  heard  the  appeal 
This  is  a  mistake,  for  the  Appellate  Court 
consisted  of  the  Chief  Justice  and  Mr  Justice 
Norman  only.J  And  something  of  the  same 
principle  is  to  be  found  in  such  cases  as 
Hilton  vs.  Woods, 4 L.  R.,  Eq..  432,  and  ///  re 
Jones,  6  L.  R.,  Ch.,  497,  though  in  cases 
of  the  latter  class  a  good  deal  turns  on  the 
fact  of  the  person  whom  it  was  sought  to 
make  liable  for  the  costs  being  attorneys 
on  the  record. 

Apart  from  all  precedent,  and  even  if  it 
were  doubtful  whether  the  agreement  of 
1867  were  actually  illegal  and  void,  it  seems 
to.  Ae  to  be  perfectly  fair  and  just,  that  in 
a  case  such  as  this  the  defendant  should  be 
held  responsible  to  the  plainiifT  for  the  loss 
he  has  sustained  by  reason  of  the  suits 
which  the  defendant  substantially  only  for 
his  own  benefit]  has  maintained  against  him. 

It  is  said  that  this  suit  is  barred  bv  limi- 
tation.  But  there  is  no  ground  for  any 
such  contention.  The  plaintiffs  could  not 
have  successfully  sued  until  the  case  was 
decided  in  their  favour  by  the  Privy  Coun- 
cil. 


The  damages  recoverable  from  the  defend- 
ant are  those  which  might  have  been 
recovered  from  the  McQueens  had  they 
been  persons  of  means  and  the  defendant  had 
not  intermeddled  in  the  suit.  Security  has 
been  given  to  a  certain  extent  for  the  costs 
of  the  appeal  to  the  Privy  Council.  It  was 
argued  that  because  that  security  was  given, 
the  plaintiffs  are  now  limited  to  the  amount 
for  which  it  was  given  :  and  also  that  ihey 
cannot  recover  from  tl^e  defendant  until  they 
have  proceeded  against  the  security  and 
failed  to  recover.  In  my  opinion,  the 
plaintiffs  are  neither  limited  to  the  amount 
for  w^hich  security  has  been  given,  nor 
bound  to  proceed  in  the  first  instance  against 
the  security. 

I  think  the  plaintiffs  are  entitled  to  recover 
the  Rs.  4,739  which  they  had  to  pay  the 
McQueens  as  costs  after  they  succeeded  in 
their  appeal  to  the  High  Court;  also  the  sum 
of  Rs.  124,  then  due  from  the  McQueens  to 
the  Coondoos  and  which  was  credited  to 
them  so  as  to  leave  the  balance  due  by  them 
Rs.  4,739.  ,  Mr.  Pnillips  objects  to  this 
item  ot  Rs.  124  being  allowed.  But  the 
plaintiffs  are  clearly  entitled  to  it.  It  was 
due  to  the  Coondoos  at  the  time  execution 
issued  against  them :  and  the  sum  of  Rs. 
4,739  actually  levied  from  them  was  the 
balance  due  after  giving  them  credit  for  this 
item  of  Rs.  124.  As  matters  stand,  the 
plaintiffs  never  have  been  paid  that  sum  of 
Rs.  124,  and,  under  the  circumstances,  are 
entitled  to  recover  them  now.  Then  there 
are  the  plaintiffs'  own  costs,  Rs.  892-14 
and  Rs.  758.  Interest  at  12  per  cent. 
(being  the  rate  allowed  as  against  ihe 
Coondoos  both  in  the  Court  of  first  instance 
and  in  this  Court)  is  to  be  allowed  from  the 
dates  on  which  the  amounts  were  paid  by,  or 
became  payable  to,  them. 

As  regards  the  appeal  to  the  Privy 
Council,  the  plaintiffs  are  entitled  to  Rs. 
1,551-8-2,  the  amount  paid  by  them  to  the 
High  Court  for  furnishing  and  transmitting 
records,  &c. ;  also  to  2^312-10-4  allowed 
expressly  by  the  Privy  Council,  which  at  par 
is  Rs.  3,125-2.  Then  there  are  Rs.  16 
for  unfructuous  attempts  to  execute  the 
decree  of  the  Privy  Council  against  the 
McQueens:  and  Rs.  1,224-7-3,  the  costs 
allowed  in  the  wassilat  suit  on  the  review  of 
judgment,  &c.  On  all  these  items  I  shall 
allow  interest  at  the  rate  of  6  per  cent. 

I  do  not  think  that  the  extra  costs  incurred 
either  in  England,  or  to  Messrs.  Beeby  and 
Ruiter  here,  in  connection  with  the  appeal, 
are  recoverable  in  any  shape. 
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Under  the  head  of  wassilat  for  the  time  he 
was  out  of  possession  (during  which  time  the 
defendant  was  in  actual  possession  and  enjoy- 
ment of  the  rents),  I  shall  allow  Rs.  1 50  a 
month  with  interest  at  1 2  per  cent,  on  each 
item.  There  is  no  reason  why  such  interest 
shoald  not  be  recovered  by  the  plaintiffs, 
seeing  that  the  defendant  in  his  wassilat 
salt  against  them  charged  them,  and  obtained 
a  decree  at  that  rate. 

There  will  be  a  decree  accordingly  for  the 
plaintiffs  with  costs  on  scale  2. 

The  defendant  appealed  from  this  judgment 
on  the  following  grounds  : — 

is/. — For  that  the  learned  Judge  erred 
in  holding  that  the  suit  was  not  barred  by 
limitation. 

2nd. — For  that  the  learned  Judge  ought 
not  to  have  found  as  facts  that  the 
salt  was  entered  into  by  the  defendant  in 
pursuance  of  the  agreement  of  the  ijih 
July  1867,  and  was  instigated  and  carried  on 
and  conducted  by  the  defendant  at  his  own 
expense  and  with  a  view  to  his  own  benefit, 
and  that  he  (the  said  defendant)  was  the 
real  mover  in  all  the  proceedings  which 
were  had  in  the  name  of  John  McQueen  and 
Mary  Ann  his  wife. 

jrd. — For  that  the  learned  Judge  erred 
in  law  in  holding  that  the  agreement 
made  by  the  defendant  with  the  said  John 
McQueen  and  Mary  Ann  his  wife,  dated  17th 
July  1867,  and  the  subsequent  institution 
and  maintaining  of  the  suit  in  the  Hooghly 
Court,  were  illegal  or  against  public  policy. 

4ik, — For  that,  even  assuming  the  agree- 
OKBt  of  17th  July  1867  to  have  been  illegal 
or  against  public  policy,  the  learned  Judge 
Ikaiing  found  that  there  was  no  malice 
■or  any  want  of  probable  cause,  was  in  error 
In  holding  that  the  plainti£E's  suit  would  lie. 

5/A. — For  that  the  learned  Judge  was 
iB  error  in  holding  that,  even  if  it  were  doubt- 
fol  whether  the  agreement  of  i7Lh  July 
1867  was  actually  illegal  and  void,  the 
defendant  should  be  held  responsible  to  the 
plaintiffs  for  the  loss  sustained  by  them  by 
reason  of  the  suits  instituted  against  them 
by  John  McQueen  and  Mary  Ann  his  wife. 

6/A. — For  that  the  learned  Judge  was 
in  error  in  holding  that  the  plaintitrs  cl.iim 
was  not  limited  to  the  amount  for  which 
security  had  been  given  for  the  costs  of  the 
appeal  to  the  Privy  Council,  and  that  the 
filaintiffs  were  not  bound  to  proceed  in  the 
first  instance  against  the  security.  ' 

7M. — ^For  that  the  learned  Judge  ought 


to  have  dismissed  the  plaintiff's  suit    with 
costs. 

8//1. — For  that  the  learned  Judge  held 
that,  notwithstanding  that  the  plaintiffs 
application  to  the  Hooghly  Court  to  make 
the  defendant  a  party  to  the  suit  therein  was 
refused,  they  could  maintain  this  present 
suit. 

pM. — For  that  the  learned  Judge  erred 
in  holding  that  the  defendant,  maintaining 
the  suit  of  the  said  John  McQueen  and 
Mary  Ann  his  wife,  gave  to  the  plaintiffs  a 
cause  of  action. 

Mr.  Kennedy,  for  the  appellant,  contended 
that  the  agreement  of  July  1867  entered 
into  between  the  appellant  and  the  McQueens 
was  valid  and  legal.  The  McQueens  having 
a  good  cause  of  action  against  the  respond- 
ents were  desirous  of  instituting  a  suit 
against  them  ;  but  having  no  funds  whatever 
to  commence  any  legal  proceedings  for  the 
recovery  of  the  property,  they  applied  to  the 
appellant  to  assist  them  in  commencing  and 
conducting  the  necessary  suits  and  to  make 
all  the  requisite  advances  and  disbursements 
connected  therewith  until  their  final  deter- 
mination. The  appellant  consenting  to  assist 
the  McQueens,  a  written  agreement  was 
thereupon  entered  into  between  them,  whereby 
the  appellant  covenanted  to  institute  and 
prosecute  the  necessary  suits  and  proceed- 
ings and  to  make  all  requisite  advances  and 
payments,  and  to  pay  the  McQueens  Rs.  15a 
per  month  during  the  pendency  of  the  suits. 
The  deed  further  contained  a  covenant  to 
the  effect  that  out  of  the  moneys  or  proceeds 
of  land,  &c.,  recovered,  the  appellant  should, 
in  the  first  place,  retain  and  reimburse  him- 
self all  advances  and  payments  made  by  him 
with  interest  thereon  at  the* rate  of  12  per 
cent. ;  and,  in  the  second  place,  retain  to  him- 
self, by  way  of  remuneration  for  his  trouble 
and  risk,  one-third  of  the  net  proceeds  of 
the  litigation ;  and,  in  the  third  place,  make 
over  the  remaining  two-thirds  to  the 
McQueens.  Now,  it  is  contended  by  the 
respondents,  that  as  the  McQueens  have  lost 
the  suit  in  the  Privy  Council,  the  appellant, 
who  was  the  party  who  originally  instituted 
and  maintained  the  suit  throughout  for  the 
McQueens,  should  be  made  to  pay  all  the 
costs  of  the  suit.  But  it  appears  clearly 
from  the  agreement,  and  it  has  further- 
more been  decided  by  Mr.  Justice  Mac- 
pherson,  that  the  institution  ot  the  original 
suit  by  the  appellant  for  the  McQueens 
against  the  respondents  was  **  no/  wi/hou/ 
reasonable  or  probable  cause"     Under  the 
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circumstances,  therefore,  this  suit  for  costs 
against  the  appellant  was  not  maintainable, 
and  ought  to  have  been  dismissed  by  Mr. 
Justice  Macpherson. 

Mr,  Kennedy  cited  Cotterell  vs,  Jones,  2 1 
L.  J.,  C.  L.,  36  ;  Mobbs  vs,  Vandenbrande, 
33  L.  J.,  C.  L.,  180;  Flight  vs,  Leman, 
4  Q.  B.  (N.S.)  883  ;  and  contended  that  all 
these  atithorities  clearly  decide  that  no  action 
for  costs  is  maintainable  against  a  third 
party  for  bringing  and  prosecuting  a  suit  in 
the  name  of  the  plaintiff  against  the  defend- 
ant, unless  it  be  shown  that  there  was  no 
reasonable  and  probable  cause  for  the  action, 
and  that  an  injury  has  thereby  been  sustained. 

The  respondents  further  contend  that 
they  are  entitled  to  all  the  costs  as  agamst 
the  appellant,  because  he  was  guilty  of 
champerty  and  maintenance,  and  that  he 
acted  illegally  in  instituting  and  maintaining 
the  suit.  Now,  in  the  first  place,  there  is  no 
law  among  the  Hindoos  which  relates  to 
champerty ;  and,  in  the  second  place,  it  has 
been  expressly  decided  that  a  champertous 
agreement  is  not  in  this  country  illegal. 

He  further  cited  Jadubindo  Odhikaree  vs, 
Lokenath  Geree,  i  Marshall  306 ;  Ramrao 
Khanderao  vs.  Govind  Pandshet,  6  Bom 
H.  C.  65  ;  Tyson  w.  Jackson,  30  Beavan 
387 ;  Hartley  vs.  Russell,  2  Simon  and 
Stuart  244  ;  and  Williams  vs,  Prothroe,  in 
the  Exchequer  Chamber,  5  Bingham  309. 
He  contended  that  the  respondents  in  the  case 
first  instituted  against  them  by  the  McQueens 
had  two  courses  open  to  them — either  to  have 
made  the  appellant  a  party'to  that  suit,  or 
to  have  made  an  application  to  the  Court, 
while  the  cause  was  pending,  for  a  stay 
of  proceedings  till  security  for  costs  was 
given  by  the  McQueens.  .  Haymond  vs. 
Giffard,  4  M.  &  W.  194;  Doe  d.  Wright 
W.Smith,  8  Bowling's  P.  C.  517;  Evans 
vs.  Rees,  2  Q.  B.  (N.S.)  339;  Burke  vs. 
Hutchinson,  7  Irish  Eq.  Rep.  509 ;  Worrail 
vs.  White,  9  Irish  Eq.  Rep.  572  ;  and  Rice 
vs.  Dublin  and  Wicklow  Railway  Co.,  8 
Irish  C.  L.  Rep.  155.. 

This  suit  is  furthermore  barred  by  limita- 
tion. No.  40  of  the  second  schedule  of  the 
Limitation  Act  limits  the  period  to  two  years 
for  suits  "  for  compensation  for  any  wrong, 
"  malfeasance,  nonfeasance,  or  misfeasance, 
"  independent  of  contract  and  not  herein 
"  specially  provided  for." 

The  time  when  the  period  begins  to  run  in 
these  cases  is  when  the  wrong  complained  of 
is  done.  In  this  case  the  wrong  supposed  to 
have  been  done  was  when  the  money  was 
given  to  the  McQueens  to  prosecute  the  suit 


ao^ainst  the  respondents:  that  happened  in 
1862.  But  assuming  for  a  moment  that  the 
period  of  limitation  did  not  run  from  that 
date,  it  at  all  events  certainly  ran  from  the 
time  when  the  plaint  in  that  suit  was  filed, 
which  was  in  1867.  In  either  case  the 
present  action  is  barred.  The  only  exception 
to  this  period  of  two  years  for  instituting 
a  suit,  is  given  in  section  24  of  the  Limi- 
tation Ad,  which  savs :  ''  In  the  case  of 
**  a  con.inuing  nuisance,  a  fresh  right  to  sue 
'*  arises,  and  a  fresh  period  of  iimitatiob 
''  begins  to  run.  at  every  moment  of  the 
**  time  during  which  the  nuisance  continaes." 

But  this  exception  cannot  apply  in  the 
present  case. 

Mr;  Branson,  for  the  respondents,  coo- 
tended  that  the  sui*:  is  not  barred  by  the 
statute  of  limitation.  It  is  true  the  wrong 
was  done  when  the  suit  was  instituted*  but 
it  was  not  completed  till  after  the  order  of 
the  Privy  Council  was  made,  which  was  00 
the  25th  of  June  1872.  Therefore  it  is 
clear  that  the  period  of  limitation  did  not 
begin  to  run  either  from  the  time  when  the 
suit  was  instituted,  or  from  the  time  when  the 
money  was  paid,  but  from  the  time  when 
the  Privy  Council  made  their  order.  Accord- 
ing to  Mr.  Justice  Macpherson,  ^*  the  {>laint- 
*' iffs  could  not  have  successfully  ^iied  until 
*'  the  case  was  decided  in  their  favour  by  the 
"  Privy  Council.'*  The  present  suit  was 
brought  in  1873.  Under  the  circumstances, 
therefore,  the  plaintiffs  were  then  completely 
within  the  time  under  the  statute. 

With  regard  to  the  agreement  which  was 
entered  into  between  the  appellant  and  the 
McQueens,  it  was  clearly  illegal.  There  are 
many  cases  in  v/hich  it  has  been  held  that  to 
maintain  a  suit  on  behalf  of  another  for  a 
consideration  was  champertous  and  con- 
trary to  public  policy.  Champerty  is  defined 
in  Hawkin's  Pleas  of  the  Crown,  Vol.  I., 
p.  463,  section  i,  as  being  the  "  unlawful 
*'  maintenance  of  a  suit,  in  consideration  of 
"  some  bargain  to  have  part  of  the  thing 
"  in  dispute,  or  some  profit  out  of  it." 
With  regard  to  Mr.  Kennedy's  argument  that 
a  champertous  agreement  is  valid  in  this  ] 
country,  Mr.  Branson  referred  to  the  case  of  j 
Tara  Soondaree  Chowdhrain  vs.  The  Conrt  | 
of  Wards,  20  W,  R.  446,  in  which  the., 
Court  held  that  the  suit  could  not  be  main- 
tained by  reason  of  the  nature  of  the 
transaction  on  which  it  was  based,  which 
was  void  as  being  contrary  to  public  policy,  and 
therefore  not  giving  plaintiff  any  right  to  sae 
for  the  property  professed  to  be  passed ;  and 
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to  the  case  of  Mulla  Jaffarjee  Tyeb  Alii  Saib  vs. 
Yacab  Kadar  Bye  and  others,  7  Mad.  H.  C. 
Rep.  128,  where  the  Court  held  that  by 
the  law  of  England,  which  prevailed  in  that 
case,  the  contract  was  clearly  void,  being 
contrary  to  the  plain  provision  of  the  common 
and  statute  law  against  maintenance,  and 
that  it  was  also  void  as  being  contrary  to 
public  policy. 

In  Harrington  vs.  Long,  2  Mylne  & 
Keene  590.  the  Master  of  the  Rolls  held 
that  an  indemnity  against  all  costs  incurred 
in  the  prosecution  of  a  suit  amounted  to 
maintenance.  . 

In  Sprye  vs.  Porter,  7  E.  &  B.  58,  the 
Court  of  Queen's  Bench  held  that  an 
agreement  to  give  a  portion  of  the  profits 
derived  from  property  recovered  by  means  of 
iaformation  given  for  the  purpose  of  the 
proceedings,  amounted  to  maintenance. 

Iq  Simpson  vs.  Lamb,  7  E.  &  B.  84,  it 
was  held  that  the  purchase  x>f  the  subject- 
matter  of  a  suit  by  the  attorney  was  void  as 
against  public  policy ;  and  it  made  no 
difference  that  the  purchaser  was  not  the 
attorney  on  the  record. 

Aad  in  the  case  of  Earle  vs.  Hopwood, 
9  C.  B.  (N.  S.)  566,  a  contract  with  an 
aitoraey  to  remunerate  hirn  for  his  exertions 
by  a  sum  commensurate  with  the  benefit 
resulting  to  the  client,  was  held  to  be  void 
00  the  ground  of  maintenance.  Vide  also 
In  rg  Jones.  6  Law  Rep.,  Ch.,  497. 

With  regard  to  the  question  as  to  whether 

I  the    action    is    maintainable,    the   case    of 

I  Pechell  vs.  Watson,  8  M.  &  VV.  693,  is  an 

ainhority  on  the  point.     In  that  case  the  Court 

faeld  that  a  suit  would  lie  to  recover  damages 

for  aniawfully   upholding   and   maintaining 

an  action   by   another   against   the  plainti^ 

(Pechell),  as  also  for  unlawfully  and  without 

.leasonable  and  probable  cause  instigating  a 

ipauper  to  commence  an  action  whereby  the 

pauper  did    commence   and  prosecute   the 

action. 

In  this  case  the  McQaeens  were  virtually 
'paupers,  and  had  no  funds  to  begin  the  suit 
ll^tnst  the  respondents ;  the  agreement  en- 
JNered  into  by  the  appellant  with  the  McQueens 
WSa  illegal :  so  was  it  illegal  on  the  part  of  the 
Ippellant  to  have  instituted  and  maintained 
he  suit ;  and  as  the  respondents  were 
iiereby  injured  by  being  compelled  to 
lefend  the  suit,  they  are  now  clearly  entitled, 
^ving^  won  the  action,  to  ask  for  costs 
^iosc  the  appellant. 

Mr.    Collis  on  the  same  side  contended 

liat  if    the  common  law  of  England  is  not 

plicable,  and  if  there  is  no  special   law 

•Vol,  XXII. 


bearing  upon  such  cases,  the  principles  of 
equity  and  gooi  conscience  should  prevail. 
The    appellant    in    this    case     took     upon 
himself  the  whole^control  of  the  litigation, 
shielding  himself,  however,  behind  his  men  of 
straw.     The  case  was  ultimately  decided  in 
favour  of  the  respondents  by  the  Privy  Council, 
and  it  is  only  just  and  equitable,  therefore, 
that  the  appellant,   though    he    was   not    a 
party  to  that  suit,  should  be  made  to  pay 
the  costs  and  expenses  incurred  in  defending 
the  suit  as  he  had  instituted  and  maintained 
it  throughout.     Mr.  Collis  cited   Juggessur 
Coomar  vs.  Prosono  Coomar  Chose,  i  Indian 
Jurist     (N.  S.)      282  ;     Sreemutty     Bama- 
soonderee  Dossee   vs.   Anundo    Lall  Doss, 
Bourke's    Reports    50  ;    Bhayro    Raoot  vs, 
Anooroodeb  Deo  Narain  Singh,  i   Marshall 
608  ;    and    Story's    Equity    Jurisprudence, 
s.  1049.     ^^r*  Kennedy's  contention  that  the 
Courts  were  unanimous  in  deciding  thit  a 
champertous  agreement  was  not  illegal  in  this 
country  is  not  correct.     In  the  case  of  Baboo 
Brijnarain  Singh  vs.  Rajah  Teknarain  Singh, 
6  S.  D.  A.,  Select  Cases,  131,  an  agreement 
to  give  one-fourih  of  the  property  claimed 
to  a  person  on  condition  of  his  advancing 
the  funds  required  for  the  costs  of  the  suit, 
was  held  to  be  illegal,  being  a  champertous 
agreement.      Vide    also    the   case   of   Ram 
Golam  Singh  vs.  Keerut  Singh,  4  S.  D.  A  , 
Select  Cases,  12,  and  the  case  of  Mussamut 
Zuhooroonnissa  Khanum,  6  S.  D.  A ,  Select 
Cases,  298,  where  similar  agreements  were 
held  by  the  Courts  to  be  illegal. 
The  judgment  of  the  Appellate    Court  was 
delivered  as  follows  by — 
Couch,  C.J. — The     plaint     in    this    suit 
stated    that    the    defendant  conspired    and 
agreed  with   certain    persons  named    John 
McQueen  and  Mary  Anne  his  wife  to  cause 
or  suffer  to  be  instituted  and  maintained  in 
their  names  a  civil  suit  for  the  possession  of 
certain   lands  and   premises  of    which  the 
plaintiffs  were  in  possession  as  owners,  and 
it  set  out  a  deed  made  between  McQueen 
and  his  wife  and  the  defendant   in  which, 
after  reciting  the  title  of  McQueen  and  his 
wife  to  the  premises  of  which  the  plaintiffs 
were     in    possession,    it     is    recited     that 
McQueen  and  his  wife  had  applied  to  the 
defendant  to  assist  them  in  commencing  and 
conducting  such  proceedings   as  might   be 
necessary  for  recovery  of  the  said  premises 
and  to  pay  ''  all  advances  and  disburse  all 
and  every  sum  or  sums  of  money  whatever 
which   should   or    might   be   necessary   for 
stamps,  fees  to  Counsel  or  mookhtear's  fees, 
or  for  any  purpose  whatever  referring  to  the 
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Slid  proceedings."  It  also  recited  that  these 
two  persons  requiring  assistance,  the  defend- 
ant had  agreed  to  pay  to  them  the  sum  of 
Rs.  150  a  month  for  ikieir  support  and  main- 
tenance until  the  final  determination  of  the 
suit  and  proceedings.  It  was  ihen  covenanted 
on  the  part  of  the  defendant  to  provide 
the  money  to  carry  x)n  the  suit  and  to  pay 
Rs.  T  50  monthly,  and  it  was  agreed  between 
McQueen  and  his  wife  and  the  defendant, 
that  the  defendant  was,  in  the  first  place, 
out  of  the  moneys  to  be  recovered  from  ihe 
defendants  in  that  suit,  or  in  case  of  recovery 
of  the  lands  held  by  them  out  of  the  proceeds 
of  the  sale  thereof,  to  retain  and  reimburse 
himself  all  mona}'s  he  might  have  paid, 
advanced,  or  disbursed  under  the  agreement, 
either  in  respect  of  the  suit  or  suits  so  to  be 
commenced  or  otherwise,  with  interest  at  the 
rate  of  12  per  cent,  per  annum;  or  in  respect 
of  the  monthly  sum  of  Rs.  1 50,  and  then  to 
retain  by  way  of  remuneration  for  his  trouble 
and  risk  in  conducting  and  carrying  on  the 
business  and  advancing  the  necessary  funds 
therefor,  and  for  the  monthly  payments,  one 
equal  third  part  or  share  in  the  clear  net 
proceeds  of  such  suit  or  suits  after  all  pay- 
ments with  interest. 

The  plaint  states  the  proceedings  in  the  suit, 
and  charges  that  the  defendant,  by  reason  of 
the  acts  which  he  is  alleged  to  have  committed, 
had  made  himself  liable  for  all  costs  incurred 
by  the  plaintiffs  in  defending  the  suit,  and  for 
the  rents  and  profiis  which  the  plaintiffs 
would  have  received  in  respect  of  the  property 
since  possession  wasobtained  of  it  by  McQueen 
and  his  wife  under  the  decree  of  this  Court. 

Mr.  Justice  Macpherson  miile  a  decree  in 
favour  of  the  plaintiffs,  from  which  there  is  an 
appeal.  What  we  have  to  determine  is, 
whether,  on  the  facts  proved,  the  action  or  suit 
can  be  maintained.  Now,  an  action  may  be 
maintained  against  a  person  for  maliciously 
and  without  reasonable  or  probable  cause  pro- 
curing a  suit  to  be  instituted  The  law  on 
this  subject  is  stated  by  Mr.  Justice  Williams 
in  a  case  to  which  1  shall  presently  refer. 
The  action  may  be  brought  against  the 
defendant,  although  he  was  not  a  party  to  the 
suit,  because  an  action  would  be  maintainable 
against  the  plaintiffs  in  the  suit  if  they  insti- 
tuted it  without  reasonable  or  probable  cause. 
Practically  such  actions  are  seldom  or  never 
brought ;  because,  if  the  suit  has  been  brought 
without  reasonable  or  probable  cause,  the 
judgment  will  be  in  favour  of  the  defendant, 
and  he  will  get  his  costs  by  the  judgment 
in  the  suit.  'Consequently  actions  for  insti- 
tuting  proceedings    without    reasonable  or 


probable  cause  are  mostly  where  the  pro- 
ceedings were  of  a  criminal  nature,  as  an 
action  for  a  malicious  prosecution,  or  where 
the  action  is  one  in  which  the  defendant  has 
been  arrested,  and  then  the  action  is  for  the 
malicious  arrest.  But  in  order  to  maintain 
an  action  of  this  kind  there  must  be  malice, 
and  the  suit  must  have  been  brought  without 
reasonable  or  probal)le  cause.  Mr.  Justice 
Williams  in  C  itterell  and  Jones,  1 1  C.  B. 
730,  says  :  •*  It  is  clear  that  no  action  will 
lie  for  improperly  putting  the  process  of  the 
law  in  motion  in  the  name  of  a  thiri  person, 
unless  it  is  alleged  and  proved  to  have  been 
done  maliciously  and  without  reasonable  or 
probable  cause;  bat  if  there  be  malice  and 
want  of  reasonable  or  probable  cause,  no 
doubt  the  action  will  lie,  provided  there  be 
also  a  legal  damage  " 

In  this  case  Mr.  Justice  Macpherson  hss 
found,  and  I  agree  with  him,  that  there  could 
not  be  said  to  be  a  want  of  reasonable  or 
probable  cause  for  instituting  the  suit.     A 
Division  Bench  of  this  Court  made  a  decree 
in  favour  of  the  plaintiffs.     It  is  true  that  the 
decree  was  reversed  on  appeal  10  Her  Majesty 
in  Council,  but  the  fact  that  two  of  the  learned 
Judges  of  this  Court  were  of  opinion  that 
the  plaintiffs  were  entitled  to  a  decree  would 
&how  that  there  was  reasonable  and  probable 
cause  for  the  plaintifs  prosecuting  the  suit 
and  attempting  to  recover  possession  of  the 
property.     We   must  take  it  on  the  authority 
of    the   highest   tribunal   that    the    learned 
judges  of  this  Court  were  mistaken  in   the 
view  which  they  tiok  of  the  plain.iff's  case  ; 
but  we  cannot  say   that   persons   who   have 
obtained   a   judgment   of   the    Hi4h    Court, 
although   it    was   afterwards    reversed,    had 
not  reasonable  or  probable  oftuse  for  bringing- 
the  suit.     If  there  had  been  no  reasonable  or 
probable  cause  for  bringing  the  suit,  the  want 
of  it  would  have  been  evidence  of  malice. 
But  that  is  not  the  case  here,  and  there  is  no] 
evidence  that  the  defendant  entered  into  thtS: 
agreement  with  McQueen  and  his  wife  from 
any  malicious  motive.     In  fact,  all  the  evi*  i 
dcnce  we  have  as  to  how  the  agreement  canae^ 
to  be  made  is  in  the  recital  in  the  deed.     That' 
shows  that  these  persons,  thinking  they  had  J 
some  right  to  recover  possession  of  the  prowj 
periy,  and  being  without  means  to  instiiut©, 
proceedings  for  that  purpose,   applied  to  tb#n 
defendant  to  lend  them  money  and  to  givi 
them  the  means  of  remaining  within  the  juri 
diction  of  the  Court,  and  to  support  them  whil 
the  suit  was  proceeding.     Sd  far  as  there 
any  evidence  in  the  case,  I   think  there 
no  ground  for  holding  that  an  action  for  malt 
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cious  prosecution  and  without  reasonable  or 
probable  cause,  can  be  maintained  against  the 
defendant. 

I  may,  in  addition  to  Cotterell  and  Jones, 
upon  the  law  for  this  part  of  the  case,  also 
refer  10  Flight  and  Leman,  4  Q.  B.  8S3 

The  case  has  been  presented  in  the  plaint 
in  another  form,  viz  ,  as  an  action  for  what 
is  called  maintenance — for  maintaining  a 
suit  which  was  brought  by  McQueen  and  his 
wife.  Now,  \re  have  to  sec  whether  such  an 
action  can  be  maintained  in  India.  When 
we  look  at  the  ground  upon  which  it  is 
maintainable  in  England,  \K  will  be  seen  that 
the  cases  where  it  has  been  allowed  will  not 
apply  in  this  country,  and  cannot  be  con- 
sidered as  being  the  law  here.  In  England, 
maintenance  and  champerty  were  offences  by 
the  common  law,  offences  punishable  accord- 
ing to  the  common  law.  This  is  shown  in 
Hawkin's  Pleas  of  the  Crown  where  he  treats 
of  this  subject.  The  statutes  in  England 
were  declaratory  of  the  common  law,  and 
imposed  penalties  for  these  offences  in  addition 
to  the  penalties  which  were  imposed  by  the 
common  law.  So  that  the  state  of  things  in 
England  is  that  maintenance  was  an  offence 
and  punishable  as  such,  and  an  agreement  in 
England  to  maintain  an  action  or  an  agree- 
ment of  a  champenous  nature  was  void, 
because  it  was  to  do  that  which  was 
illegal ;  it  was  an  agreement  to  do  what 
was  an  offence,  and  so  it  was  void.  The 
reason,  that  a  person  who  suffered  injury 
by  an  action  being  maintained  by  another  was 
'  allovred  to  bring  a  suit,  was  that,  if  a  peison 
did  an  illegal  act  by  which  another  suffered 
special  damage,  an  action  might  be  brought 
against  him  for  the  damage.  An  illustra- 
tion of  this  is  to  be  found  in  an  action  being 
allowed  to  be  brought  against  a  person 
guilty  of  the  offence  of  obstructing  a  pub- 
lic highway^  by  a  person  who  suffered 
special  damage  by  reason  of  the  highway 
being  obstructed.  On  the  same  principle, 
an  action  for  maintenance  was  allowed  in 
England,  but  th  U  does  not  apply  to  India. 
It  has  been  always  admitted  that  the  Eng- 
lish common  law  and  the  statutes  as  to 
mafntenance  and  champerty  are  not  appli- 
cable, and  are  considered  as  having  no  force, 
.  ia  this  country.  They  certainly  do  not 
apply  in  the  mofussil,  whatever  question 
there  might  be  how  far  they  had  been 
introduced  within  the  jurisdiction  of  the 
Supreme  Court.  The  ground  upon  which 
agreements  which  are  champertous  or 
agreements  for  maintenance  have  been  held 
to   be  void  in  this  country  is  that  they  are 


contrary  to  public  policy ;  or  as  described 
by  the  Judicial  Committee  of  the  Privy 
Council  in  Fischer  and  Kamala  Naicker, 
8  Moore's  Indian  Appeals  170,*  are  consi- 
dered to  be  immoral  and  against  public  policy, 
and  such  as  the  law  will  therefore  not 
enforce  here  and  will  treat  as  void.  Bat,  if 
this  is  the  ground  on  which  agreements  of 
this  kind  are  void  in  India,  as  1  consider  it 
to  be  according;  to  the  decisions  on  the  subject 
in  India  and  also  by  the  Judicial  Committee, 
it  will  not  enable  an  action  to  be  brought 
against  the  person  who  maintains  the  suit. 
The  ground  on  which  an  action  is  allowed 
in  England,  viz.,  that  the  defendant  has 
been  guilty  of  an  offence  by  which  the 
plaintiff  has  suffered  damage,  does  not  exist 
here.  When  we  examine  the  English  law, 
and  see  the  ground  of  the  action  there,  I 
think  that  in  this  country  an  action  for 
maintenance  cannot  be  brought.  This  part 
of  the  case  of  the  plaintiffs  in  this  suit  is 
unsupported. 

But  the  case  was  also  put  on  another 
ground.  It  said  that  the  defendant  had  an 
interest  in  the  suit  which  was  brought  by 
McQueen  and  his  wife,  and  having  an 
interest  in  the  suit,  and  having  also  (it  is  not 
disputed  he  did)  supplied  the  means  of 
carrying  it  on,  he  ought  to  be  made  liable 
to  pay  the  costs  by  an  action  being  brought 
against  hini.  This  argument  assumes  that 
the  agreement  in  the  indenture  is  a  valid 
one,  and  is  not  void  as  being  contrary  to 
public  policy  ;  for.  if  it  were,  the  defendant 
acquired  no  interest  in  the  property.  Tak- 
ing it  that  the  defendant  did  acquire  an 
interest  in  the  subject-matter  of  the  suit 
by  the  agreement,  and  that  it  was  carried  on 
for  his  benefit  as  well  as  that  of  the  plaint- 
iffs in  it,  the  objection  against  the  present  suit 
is  that  the  defendant  was  not  guilty  of  any 
wrongful  act.  If  he  had  an  interest  in 
recovering  the  property,  it  was  not  a  wrong- 
ful act  to  supply  the  money  !o  carry  on  the 
suit.  For  this  reason,  it  was  in  England 
an  answer  to  a  suit  for  maintenance  that 
the  party  had  an  interest  in  the  suit  which 
was  brought,  and  which  he  was  charged 
with  having  maintained. 

In  considering  the  third  ground  on  which 
it  is  sought  to  support  the  case  of  the  plaint- 
iffs, we  must  take  it  that  the  defendant 
did  not  do  a  wrongful  act ;  and  there  is  no 
ground  for  the  plaintiffs  being  allowed  to 
bring     an    action    against    the    defendant, 
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although  they  may  have  sustained  an  injury 
by  the  defendant's  supplying  the  means  for 
carrying  on  the  suit.  If  the  act  is  one 
which  the  defendant  might  lawfully  do,  the 
plaintiffs  cannot  sue  him  for  damages  which 
they  have  sustained  by  reason  of  it.  The 
course  which  ought  to  have  been  taken, 
assuming,  as  we  must  in  this  part  of  the 
case,  that  the  agreement  was  not  void  and 
that  the  defendant  had  an  interest,  was  to 
make  the  defendant  a  parly  ■  to  the  suit, 
and  to  require  that  he,  who  had  become 
entitled  to  one- third  part  of  the  proceeds  of  the 
suit,  should,  by  becoming  a  parly  to  it  with 
the  other  plaintiffs,  put  it  in  'the  power  of 
the  Court  to  give  judgment  against  him,  and 
to  bind  him  by  the  judgment  as  the  others 
would  be  bound,  and,  if  necessary,  to  make 
an  order  that  he  should  pay  the  costs.  It 
was  known  to  the  plaintiffs  that  this  deed 
had  been  made  ;  but,  whether  it  was  known 
or  not,  and  if  they  did  not  discover  it  before 
the  suit  was  finally  disposed  of,  which  would 
bq  their  misfortune,  they  are  not  in  a  worse 
position  than  where  persons  may  be  made 
liable  in  a  suit  as  defendants,  but  the  plaint- 
iff, not  being  aware  of  their  liability,  does  not 
join  ihem  in  the  suit ;  the  plainiiUs  cannot 
afterwards  sue  them.  Here  the  plaintiffs 
might  have  insisted  that  the  defendant 
should  be  made  a  party  to  the  suit.  And,  if 
it  was  doubtful  whether  that  could  be  done, 
there  are  various  authorities  to  show  that,  if 
the  suit  was  really  his  suit,  and  was  carried 
on  for  his  benefit,  the  defendant  might  have 
been  required  to  give  security  for  the  costs. 
Mr.  Kennedy  has  ciied  several  cases  on  the 
point  which  were  decided  by  the  Courts  in 
Ireland,  and  there  are  cases  in  the  English 
Courts  to  the  same  effect.  If  a  person  who 
has  an  interest  in  having  a  question  decided 
puts  forward  another  to  have  it  tried  in  a  suit 
in  his  name,  but  the  person  puttingthe  nominal 
plaintiff  forward  is  the  substantial  plaintiff  in 
the  case  (as  where  a  landlord  puts  forward 
his  tenant  to  dispute  a  claim  of  a  right  of 
way),  the  Court  has  power  to,  and  would, 
require  the  real  plaintiff,  though  not  appear- 
ing as  such,  to  give  security  for  the  cosis. 

It  appears  to  me  that  in  this  case  eiiher 
the  defendant  ought  to  have  been  required 
to  be  a  plaintiff  with  McQueen  and  his 
wife,  or  that  he  ought  to  have  been  cajled 
upon  to  give  security  for  costs.  The  Court 
having  erroneously  refused  to  do  that,  there 
ought  to  have  be^n  an  appeal.  The  plaint- 
iffs have  omitted  to  take  the  course 
which  the  law  prescribed,  and  they  cannot 
remedy  it  by  bringing  an  action  when  there 


is  no  principle  of  law  on  which  it  can  be 
sustained. 

]  think  the  suit  should  be  dismissed ;  but, 
looking  at  all  the  circumstances  of  the  case, 
it  is  not  one  in  which  the  defendant  should 
get  his  costs.  The  decree  of  Mr.  Justice 
Macpherson  will  be  reversed,  and  the  suit 
will  be  dismissed  without  costs  in  either 
Court. 

PontifeXy  J. — I  also  think  this  suit  must 
be  dismissed. 


The  8th  May  1874. 

Present : 

Sir  James  VV.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir  Lawrence 
Peel. 

Champerty—Mofussil  Courts— Immoral 

Contract 

On  Appeal  from  the   High  Courl  of  Judi- 
cature at  3Jadras. 

Chedambara  Chelty 
versus 

Runga  Krislma  Muthu  Vira  Puchaiya 

Naiker. 

In  consonance  with  the  principles  laid  down  by  the 
Hi^h  Court  oi  Calcutta  in  several  decisions,  the 
Lords  of  th2  Privy  Council  HEI.D  that, 
althoufifh  the  I^aw  of  Champerty  was  not  applicable  to 
the  mofussil,  the  Courts  would  be  exercisinjj  a  very 
unsound  discretion,  and  actinjj  on  a  very  erroneous 
principle,  if  they  were  to  allow  a  stranger  to  interfere 
in  family-afTairs,  bv  an  a;;reeniient  between  him  and  the 
real  heirs ;  that,  if  he  should  establish  their  claim,  he 
should  be  entitled  to  a  share  of  their  estate  ;  and  that 
such  an  ai^reement  could  not  be  enforced,  beinjr  s«>me- 
thin^  against  cfood  policy  and  justice,  something  tending 
to  promote  unnecessary  litigation,  and  something  that  in 
a  legal  sense  is  immoral. 

In  this  case  the  appellant  sued  the  respond* 
ent,  who  was  the  zemindar  of  Marunga- 
pury,  to  recover  the  amount  alleged  to  be  due 
upon  the  bond  marked  A,  and  set  out  at 
page  10  of  the  record.  The  material  portion 
of  the  bond  is  this  :*"  Willi  reference  10  the 
"  dealings  which  you  had  heretofore  held  with 
'•  Lekamani  and  others,  widows  of  my  elder 
"  brother  Tirumalai  Poochai  Naiker,  the  laic 
**  zemindar,  on  account  of  their  maintenance 
**  and  Court-costs  as  per  a  loan-bond-  for 
**  Rs.  2o,coo  and  an  agreement  for  Rs.  10,000, 
'*  the  accounts  being  adjusted  up  to  date,  the 
*•  sum,  which  was  found  due  by  them,  and 
'*  whicli  alone  was  assigned  to  be  paid  by 
*'  mc,  is  Rs.  67,000.  As  I  have  undertaken 
"  to  pay  you  the  same,  1  hereby  bind  myself 
"  to   pay  you  the  said  sum   of  Rs.  67,000 
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"within  the  30th  September  of  the  current 
"  year,  and  get  back  this  bond  and  the  bond  and 
"  agreement  above  referred  to.  On  failure  to 
"pay  the  money  wiihin  the  above  prescribed 
**iime,  I  bind  myself  to  pay  you  on  demand 
"ihe  said  sum  of  Rs.  67,000,  wiih  interest  at 
"half  per  cent,  per  mensem,  and  receive 
'•back  this  and  aforesaid  bonds."  The  bond 
and  the  agreement  referred  to  are  Exhibit  B, 
at  page  1 1,  and  Exhibit  C,  at  page  1 2,  of  the 
record.  Their  effect  will  be  afterwards 
staled. 

The  respondent  was  the  younger  brother 
of  the  late  zemindar  or  polligar  of  Marunga- 
pury.     He  seems  to  have  been  treated  as  heir 
presumptive   by    his   brother.     Immediately 
upon  his  brother's  dealh,  he  was  recognized 
by  ihe   authorities   as   the   zemindar ;    and, 
being  a  minor,  he  and  his  estate  were  placed 
under    the   guardianship   of    the   Court    of 
'  Wards.     It  is  stated  in  the  judgments,  and, 
if  ihe  record  in   the  former  suit  which  has 
been  recently  before  the  Court  is  looked  at, 
il  amply  appears  that  the  widows  themselves 
also  recognized  in  the  first  instance  this  boy 
as  the  heir.     And,  even  without  going  out  of 
the  record,  it  appears,  upon  what  is  strictly 
in  evidence  in  this  case,  that  for  two  years 
they   acquiesced   in  his  recognition  by   the 
t Government  as   heir,   and    received,    at  the 
f bands  of  the   Collector  who  was  exercisini^ 
;tiie  power  of  the  Court   of  Wards,    certain 
sums  by  way  of  maintenance.     In  December 
.1866  a  change  came  over  them.     The  plaintiff 
ifii  ibis  suit  then  came  upon  the  stage,  and 
'Ae  agreement    which    is    marked    B    was 
tttcuted   on  the   2LSt    day  of  that  month. 
^isan  agreement  of  a  very  singular  nature, 
tod  the    material  portions  of  it   are   these  : 
*A3  wiih    reference   to   the   moneys  to  be 
^borrowed  of  you  by  executing  loan-bonds 
"in  view  to  meet  the  expenses  incidental  to 
^suiog  out  (our  claims)  in  the  Revenue  and 
*  Civil  Courts,  and  before  the  superior  author- 
cities  respecting  our  zemindaree,  which   is 
""now  held  bv  the  Court  of  Wards  in  their 

BJanagement  on  behalf  of  another,  to  whom 
t,  it  is  iniended  to  be  transferred,  and  to 
*incct  our  maintenance-expenses,  we  have 
r agreed  of  our  own  free-will  to  repay  on 
P* demand  the  amount  so  borrowed  of  vou, 
(  W«h  interest  at  the  rales  provided  for  in 
f'soch  bonds,  and  in  consideration  of  the  aid 
ryou  propose  to  give  us  in  money,  and  in 
j*cxertions  towards  establishing  our  title  to 
^tbesaid  zemindaree,  to  pay  you  as  allowance 
'and  gratuity,  immediately  after  the  zemin- 
'daree  is  granted  to  us,  one  lakh  of  rupees  out 

f  ibe  incomes  thereof,  and  a  moiety  of  the 
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"surplus  proceeds   that  may  be  transferred 
"  to  us  by  the  Court  of   Wards ;  you  shall 
"  accordingly  prosecute  the  claims,  and  shall, 
'•  immediately  after   the  said  zemindaree  is 
"  granted  to  us,  have  the  zemindaree   under 
**  the  management  of  your  own  agent,  disburse 
"  the  maintenance-amounts  due  to  us  as  per 
''  agreement,  the    peishcush    (revenue),    and 
•'*  the  establishment  charges,  and  pay  yourself 
*'  from  the  surplus  proceeds  the  lakh  of  rupees 
"above  agreed  to  be  paid  to  you;  and  we 
"  shall   redeem   the  zemindaree   from   your 
*•  agent's    management  only  after   the    said 
"  amount  has  been  fully  paid  to  you."     After 
this  comes  this  material  passage  :   "  In  the 
"  meantime  we  shall  not  transgress  the  direc- 
*'  tions  of  your  agent  in  the  matter  either  of 
**  the  said  claim  " — that  is,  of  the  suit  to  be 
brought — *•  or  of  our  household  affairs,  &c., 
"  or  of  the  management  of  the  zemindaree. 
"If,  on  the  contrary,   we  fail  so  to  conduct 
*'  ourselves,  we  agree  of  our  free-will  to  pay 
"you  at  once,  without  any  objection,  from 
'*  out  of  our  assets  and  those  of  our  heirs, 
"  the  principal  and  interest  due  on  the  loan- 
"  bonds,  the  allowance  of  one  lakh  of  rupees 
"  agreed  above  to  be  paid,  and  the   amount 
*'  forming  a  moiety  of  the  surplus   proceeds 
'*  remaining  with  the  Court  of  Wards  on  that 
''  d;iy.     We  further  agree  not  to  execute  any 
*'  bonds  in  the  matter  of  this  claim  or  debts 
"to     an)  body    other     than     yourself."      It 
appears,  then,  that  these  ladies  having  changed 
their  mind,  and  deterrr/med  to  claim  the  estate 
as   the  heirs  of  the  late  zemindar,  for  thit 
purpose    put     themselves  wholly     into    the 
power  and  into  the  hands  of  the  plaintiff; 
that  they  agreed  to  pay  him  on  demand  the 
moneys  to  be  advanced  with  interest  at  the 
rates  to  be  provided  for  in  the  bonds  which 
the  agreement  contemplated  they  would  give 
the  plaintiff  for  the  advances  when  made ;  that 
they  further  agreed  that,  if  they  succeeded 
in  the  suit,  they  would   pay  him   a  lakh  of 
rupees  and  a  moiety  of  the  surplus  collec- 
tions, mortgaging  the  zemindaree  to  secure 
those  payments;  that  they  would  do  nothing 
in  the  suit  or  otherwise  without  his  consent ; 
and  that,  if  they  violated  tb&  agreement,  they 
should  at  once  become  liable  to  pay  both  the 
principal  and  interest  due  on  the  loan-bonds, 
and  also  the  lakh  of  rupees  and  the  amount 
of  the  surplus  collections  remaining  with  the 
Court  of  Wards  on  that  day. 

Under  this  stringent  agreement,  the  suit 
No.  30  of  1868  was  instituted  in  their  names; 
but  it  is  impossible  to  read  the  agreement, 
and  to  know  anything  of  the  manner  in 
which  litigation  is  conducted  in  India  without 
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seeing  ihat,  alihongh  ihe  suit  was  carried  on    snbscqiienl  days,  there  is  a  considerable  con- 
in  the  name  of  the  ladies,  the  whole  manap^e-    tiict    of    testimony;     but     their    Lordships, 
ment  of    it  was  commitied    to   the  plaintiff,    advening  to  what  was  said  by  Mr.  Davidson, 
and  that  he  was,  as  was  represented  in  ihe  ,  the    Judge,    as    to   the   credit    due   lo    the 
argument,  the  real  dominus  liiis.     It  further    witnesses  on  eiiher  side,  and   particularly  as 
appears  that  but  one  bond  was  executed  by    to  the  manner  in  which  the  zemindar  gave  his 
the  widows  under  this  agreement,  viz.,  the    evidence,  and  lo  the  fact  that  the  finding  of 
bond  which  is  dated  the  26th  of  May  1S67,    ilie  learned  Judge  has  been  adopted  by  the 
and  purports  to  be  a  bond  for  securin;;  the  ■  superior   Court,    have    no    doubt   that   it  is 
repayment  of  the  sum    of    Rs.   20,odo   (the    iheir   duty,   upon   any  matter  of  fact  upon 
amount  of  the  plaintiff's  advances  up  to  that    v'h'ich  the  testimony  is  conflicting,  10  adopt 
lime),    with  interest  at   12  per  centum    per    the  finding  of  the  Zillah  Judge.     It   must, 
annum.     The    principal,    \\    not   the    only,  \  therefore,  be  taken  as  found  that  on  the  12th, 
question    raised  in  the  suit   by  the   widows  I  when  the  first  negotiation  for  the  compromise 
was    ihe     legitimacy     of     ihcir     husband's  |  took  place,  there  were  present  on  that  occa- 
younger     brother.     The     family     being     a    sion,  not  only  the  vakeels  and  agents  of  the 
joint  Hindoo  family,  he,  if  legitimate,  was  '  nominal     panics    10   the     suit,    but   certain 
unquestionably  entitled  to  the  zcmindaree  as  1  persons  acting  on  behalf  of,  or  as  agents  for, 
the  heir  preferable  to  ihe  widows.     A  further  '  the  appellant ;  that  the  latter  then  contended 
question  was,  however,  raised  by  the  Collec-  1  that  the  compromise  could  not  be  carried 
tor  who  defended  the  suit  as  guardian  of  the  1  into  effect  wiihoui  their  principaKs  consent; 
minor  zemindar,  liz  ,  whether   the  polliam  j  that  a  large  sum  of  money  was  due  from  the 
was  an  hereditary  estate  at  all,   or  one  the  j  ladies   to   him;    ihat  something  was   to   be 
succession   to  which,  upon  the  death  of  the  1  paid  to  him  in  respCvrt  of  his  interest  under 
actual  poUigar,  was  determinable  by  Govern- j  the   agreement;    and   ihat  it   lay   upon   the 
ment.     The  suit  being  in  that  state,  the  boy,  \  zemindar  lo  make  those  payments.     It  must 
having  attained  the  age  of  18,  which  is  the    funher  be  taken  to  be  found  that,  ahhoogh 
age  fixed  by  the  Regulations  for  the  majority    Lekamani,  the  principal  widow,  stated   that 
of  a  zemindar,  was  put  by  ihe  Court  of  Wards    ihe  sum  due  to  the  plaintiff  was  small,  his 
into   possession  of  his   estate,  and    made  a  ,  agents  made  use  of  threats  to  the  respondent 
formal  defendant;  and  immediately  upon,  or  I  to  the  effect  that,  unless  he  would  make  him- 
very    shortly    after,   ihat,    ihe    transactions  !  self    liable   for   moneys   to   the   amount    of 
which  are  in  question  in  this  suit  look  place,  j  Rs.  62,000,  ihe  consent  of  the  plaintiff  to  ihe 
We  find  the  dales  given  in  the  judgment  of  |  compromise  would  be  refused,  that  the  case 
the  Judge,   Mr.  Davidson,   and  there   is  no  !  would  go  on,  and  would  probably  icrminate 
doubt    about    them.     The    defendant    was    in  the  loss  of  his  zemindaree.     Their  Lord- 
installed  as  zemindar  on  the  23rd  of  July ;    ships  cannot   doubt  that   such  threats   were 
on  the  2nd  of  August  1869,  he  had  notice    used;    that   the -Jioie    for    Rs.    62.000    was 
that  he  had  been  made  supplemental  defend-    given   by  the    respondent  in  consequence  of 
ant  to  the  suit.     The  suit  was  fixed  for  hear-    them;  and  ihat  ihat  note  was  not  given,  as  it 
ing  on  the  i6ih;  and,  on  the  nth,  in  antici-    has  been  once  or  twice  represented  in   the 
pation  of  that  hearing,  certain  Commissioners    argument,     lo     Lekamani   or   anybody    on 
were  sent  to  Marungapury  by  the  Court  in    Lekamani's  behalf,  but  was  given  lo  Ran- 
order  lo  examine  the  widows,  who,  of  course,    gaiengar,  who  was  one  of  ihe  persons  acting 
were    purdah    women.     The    widows   seem  ^  on  behalf  of  the  plaintiff, 
then  to  have  become  desirous  of  setilin.;  and        The    note   having   been   thus   given    and 
compromising  their  suit,  and  the  terms  upon    obtained  on  the   i2ih,   the   razeenama    was 
which  they  were  willing  to  compromise  were    signed  by  Lekamani  and  the  respondent  on 
finally   embodiech  in   a   razeenama.     Those  j  the  131!).     in  the  meantime  a  messenger  had 
terms,  however,  did  not  inclu.le  any  subsi-  '  been  sent  from  Marungapury  10  bring   the 
diary  arrangement  to  be  made  in  respect  of  1  pUaintiff  from  Shivagunga,  where  he  seems 
the  money  which  was  due  from  them  to  the    to  have  resided.     It  is  stated  that  he    was: 
plaintiff;     the    razeenama    only    expressed    sent  for  on  the    nth,  but  that  he  did    not 
that   they   were    willing   to   consent   to   the    arrive    until  the    evening  of  the   14II1.      On  1 
dismissal   of  their   suit   upon  ihe  terms   of    the  15th  there  was  a  further  transaction;   hei 
their  having  assigned  to  them  certain  villages  1  asserted  that  Rs.  62,000  was  not  a  suflitientl 
by   way    of    maintenance,    and    each    party    satisfaction  of  his  claims,  and  that  he  jhu^  ! 
paying  his  own  costs.  have   Rs.   67,000.     As   lo   what   ihen    took 

As  to  what  took  place  on  the  i  ith  and  the    place,  there  is  again  a  considerable  conflict  of 


1874.] 


Civil 


THE    WEEKLY    REPORTER. 


Rulings. 


>5i 


evidence.  It  is  sworn  by  him  and  by  his 
witnesses  that  some  examination  of  his 
accounts  was  made  ;  that  by  the  accoimt  so 
rendered  it  appeared  that  he  had  actually 
advanced  10  the  ladies  Rs.  58,000,  although 
a  bond  had  been  taken  for  only  Rs.  20,00c  ; 
that  he  estimated  the  compensation  to  be 
allowed  for  the  further  benefit  which,  if  the 
suit  had  bi^en  successful,  he  might  h.tve 
derived  under  the  agreement  B,  at  the  sum 
of  Rs.  13,000  odd  ;  that  the  Rs.  67,000 
were  compounded  of  those  two  sums  ;  and 
that  the  respondent  voluntarily  executed  ihe 
bond  A  for  that  amount.  On  the  other 
band,  the  case  made  for  the  respondent 
(which  is  deposed  to  both  by  him  and  his 
witnesses)  is  that  there  was  no  rendering  of 
accounts  at  all  ;  that  there  was  merely  a 
demand  for  Rs.  67,000  instead  of  the  Rs. 
62,000  ;  and  ihat  the  plaintiff  himself  ihen 
renewed  the  threats  which  had  been  previous- 
ly made  by  his  agents. 

Some,  but  not  all,  of  the  witnesses  say  that 
he  threatened,  if  his  demand  was  not  acceded 
to,  not  only  to  go  on  with  the  pending  suit, 
but  also  to  sue  on  the  note  of  hand  fur  Rs. 
62.000.  All,  however,  speak  to  threats  to 
the  effect  that  he  would  ^o  on  with  the  suit  ; 
that  he  would  carry  it  through  all  the  Courts 
up  to  this  board ;  and  that  the  result  to  the 
young  zemindar  would  probably  be  the  loss 
of  his  zemindaree  and  the  ruin  which  had 
fallen  upon  other  zemindars ;  they  also  swear 
that  the  respondent  in  vain  asked  for  time  to 
consult  the  Collector  who  had  so  recently 
been  his  guardian,  and  that,  under  the  press- 
ure so  put  upon  him,  he  was  induced  to  exe- 
coie  the  bond  for  Rs.  67,000. 

Their  Lordships  have  already  said  that, 
when  the  evidence  is  conflicting,  they  must 
adopt  the  view  which  was  taken  of  it  by  the 
Judge,  Mr.  Davidson.  They  ,musl,  there- 
lore,  hold  not  only  that  the  respondent  acted 
under  the  pressure  of  the  threats  deposed 
to,  but,  upon  the  material  question  whether 
any  accounts  were  rendered,  that  there  was 
no  accounting  at  all ;  that  the  sum  for  which 
the  bond  was  given  was  an  arbitrary  sum 
fixed  by  the  plaintiff  as  the  amount  for  which 
be  would  be  content  to  allow  the  arrange- 
ment between  the  widows  and  the  zemindar 
to  be  carried  out.  It  may  be  observed  that 
the  bond  as  drawn  out  is  not  altogether 
consistent  with  the  story,  told  by  the  plaintiff 
himself,  since,  on  the  face  of  it,  the  Rs.  67,003 
would  appear  to  be  the  balance  found  to  be 
due  in  respect  of  advances,  for  maintenance, 
and  for  costs;  whereas,  upon  the  statement 
lod   admission   of  «the   plaintiff  himself,   it 


included  the  sum  of  Rs.  13,000  and  odd 
as  a  compensation  for  that  contingent 
advantage  which  he  was  to  derive  under  the 
agreement  B,  in  the  event  of  the  success  of 
the  suit. 

It  may  be  well  to  state  what  afterwards 
took  place  before  considering  the  legal  effect 
of  these  transactions.  On  the  i6th  of 
August  the  suit  came  on  for  hearing;  the 
razeenama  was  then  presented,  but  Mr. 
Norton,  who  had  been  Counsel  ror  the  Col- 
lector, as  guardian  of  the  infant,  and  who 
appeared  on  that  day  as  Counsel  for  the 
z-mindar,  now  adult,  before  the  razeenama 
was  filed  and  acted  upon,  prayed  for  an 
adjournment.  That  was  granted,  and  on  the 
31st  of  August  the  case  came  on  for  final 
hearing.  Mr.  Norton  then,  as  Advocate- 
General,  acting  for  the  Collector  alone  and 
not- for  die  zemindar,  raised  the  question 
which  was  lately  before  their  Lordships,  and 
was  then  finally  decided,  viz.,  that  the  estate 
was  not  hereditary  ;  that  Mic  nomination  of 
ttie  infant  zemindar  as  the  next  zemindar 
was  an  act  of  Stale  with  which  the  Munici- 
pal Court  had  nothing  to  do ;  and,  upon  that 
plea,  which  must  now  be  taken  to  be 
unsustainable,  the  Judge  dismissed  the  plaint- 
ilf's  claim,  directing  her  to  pay  all  the  costs. 
Lekamani  then  appealed  against  that  deci- 
sion. No  doubt,  she  might  have  acquiesced 
in  the  title  of  the  zemindar,  and  they  might 
hive  privately  carried  out  the  arrangements, 
supposing  they  were  to  be  carried  out,  upon 
which  they  had  previously  agreed.  How- 
ever, she  saw  fit  to  appeal ;  but  by  her 
appeal  she  sought  only  that  the  decree, 
instead  of  being  the  decree  that  was  made, 
should  be  a  decree  framed  in  consonance 
with  ih-2  razeenama.  In  this  she  did  not 
go  beyond  her  rights.  The  respondent 
appeared  upon  the  appeal  by  his  Counsel,  and 
trffated  the  razeenama  as  a  thing  altogether 
gone,  and  by  which  he  was  no  longer  bound. 
The  High  Court  ssems  to  have  considered 
that  that  was  so,  and  that  the  razeenama 
was  10  be  out  of  the  case.  They  dealt  with 
the  ground  upon  which  the  suit  had  been 
dismissed,  and  finally  decided,  in  a  very 
elaborate  judgment,  which  has  since  been 
confirmed  by  Her  Majesty  in  Council,  that 
there  was  nothing  in  that  ground ;  that  the 
estate  must  be  taken  to  be  an  hereditary 
estate ;  and  that  the  succession  to  it  was  to 
be  determined  by  the  Civil  Couits  according 
to  the  ordinary  Liw  of  Inheritance.  They 
then  gave  the  widow  time  to  consider  whe- 
ther she  would  press  her  suit,  and  have  the 
case  remanded  in  order  that  the  issue  as  to 
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the  legitimacy  of  the  respondent  might  be  '  The  question  which  his  been  raised  as  to 
regularly  tried.  The  widow  elected  to  have  j  the  failure  of  consideration,  if  it  ^ere  neces- 
that  issue  tried.  The  case  was  remanded,  1  sarv  to  deiermme  it,  might  present  some 
and  the  respondent  was  found  to  be  legi-  '  difficulty.  It  is  quite  clear  that  the 
timate.  The  widow  aftervvards  appealed  j  respondent  never  got  the  benefit  of  that  for 
against  that  decision  to  Her  Majesiy  in  1  which  he  stipulated  ;  that  circumstances 
Council,  and  her  appeal  upon  that  point  was  '  prevented  the  razeenami  from  being  acted 
dismissed.  Therefore  the  question  of  the  upon;  and  that,  in  the  events  which 
legitimacy  was  fought  out  between  the  afterwards  took  place,  he  was  exposed  to 
parties  to  the  bitter  end.  have   his   title   questioned    and   carried    up 

Now,  upon  the  transactions  which  took  to  the  Court  of  ultimate  appeal,  just  in 
place  between  the  i  iih  and  i6th  August,  the  same  way  as  it  would  have  been  liii- 
several  questions  have  been  raised.  The  gated  hid  the  razeenami  never  been 
issues  settled  in  this  suit  were  in  effect  executed.  On  the  other  hand,  there  is,  no 
whether  there  was  any  consideration  for  the  1  doubt,  a  p^ood  dcil  of  truth  in  the  argu- 
bond,  and  whether  the  bond  had  been  ment  of  Mr.  Miyne  to  the  effect  that  the 
obtained  by  such  undue  pressure  and  threats  failure  of  consideration  was  in  some  degree 
as  were  sufficient  to  vitiate  the  contract.  ,  due  to  the  respondent  himself;  and  that,  if, 

And  the  principal  questions  which  have  |  when  the  widow  had  appealed  from  the 
been  argued  at  the  bar  are,  first,  whether  j  first  decision  in  her  suit,  and  claimed  the 
there  was  sufficient  consideration  for  the  benefit  of  the  razeenama,  \\t  had  joineJ  in 
bond ;  next,  whether,  if  there  were,  there  i  also  asking  for  the  benefit  of  the  razeenami 
had  not  been  a  failure  of  that  consideration  ;  the  whole  transaction  might  have  been 
and,  thirdly,-  whether  the  plea  impeaching  '  carried  out,  as  the  parties  had  originally 
the  bond  on  the   ground   of   pressure   and    intended    it     should    be.     It    is,    however, 


threats  could  be  supported. 

Upon  the  first  point  their  Lordships  will 


unnecessary  to  decide  this   question,  since  it 
appears  to  their  Lordships  that  the   respond- 


assume,  at  all  events  for  the  sake  of  argu-  ent  is  entitled  to  succeed  on  the  other  issue 
ment,    that,    if    the    transaction    had    been    settled  in  this  suit. 

between  parties  dealing  with  each  other  at  What  was  really  the  position  of  the 
arms'  length,  and  unaffected  by  any  of  the  parties }  Here  was  a  man  who  had  o.ngin- 
circumstances  on  which  the  third  plea  is  ally  nothing  at  all  to  do  with  this  family, 
founded,  there  would  have  been  a  sufficient  |  All  the  members  of  the  family  appear  at 
legal  consideration  to  support  the  bond.  first  to  have  been  agreed  that  this  young  boy 

Assuming,  however,  that  there  was  a  real  j  was  the  true  heir  to  the  zemindaree.  The 
substantial  debt  due  to  the  appellant  from  '  widows  afterwards,  then,  either  of  their 
the  women  on  an  agreement  to  which  no  I  own  mere  motion,  or  at  the  instigation  of 
objection  could  have  been  taken  ;  that  there  ;  the  plaintiff  or  his  agents,  determined  to 
was  a  bond-fide  arrangement  by  which  the  ,  dispute  that  title.  They  next  deprived 
widows  were  to  have  their  suit  dismissed  ;  themselves  of  all  freedom  of  action  with 
and  that  one  term  of  that  arrangement  was  I  respect  to  the  suit  which  they  thought  fit 
that  they  should  be  relieved  of  the  debt  '  to  bring,  by  giving  the  Interest  and  the 
due  to  the  plaintiff,  their  Lordships  must  •  powers  which  are  given  by  the  agreement  B 
observe  that  they  ngree  with  the  Judges  of  I  to  the  plaintiff. 

the  High  Court  in  h  )lding  that  the  iransac-  With  respect  to  the  i^aw  of  Champerty  or 
lion  would  hardly  amount  to  whit  is  called  Maintenance,  it  must  be  admitted,  and  indeed 
a  *' novation."  It  was  not  a  transaction  by  it  is  admitted  in  many  decided  cases,  that 
which  the  widows  were  altogether  released  the  law  in  India  is  not  the  same  as  it  is  in 
fiom  the  debt  which  they  had  incurred  to  I  England.  The  Statute  of  Champerty,  being 
the  plaintiff,  nor  was  the  plaintiff's  position  |  part  of  the  statute-law  of  England,  has  of 
altered  by  reason  of  his  havrng  lost  his  course  no  effect  in  the  mofussil  of  India; 
remedy  against  them.  It  appears  upon  thp  and  the  Courts  of  India  do  admit  the  valid- 
face  of  the  bond  that  he  was  to  retain  his  :  iiy  of  many  transactions  of  that  nature, 
securities  against  them  until  the  bond  was 
satisfied  ;  and  that  the  contract  on  his  part 


was,  in  fact,  rather  an  agreement  to  abandon 
his  remedy  against  them  on  the  payment  of 
the  Rs.  67,000  than  an  actual  abandonment 
at  the  time  of  the  transaction. 


which  would  not  be  recognized  or  treated 
as  valid  bv  the  Courts  in  Enj^land.  On  the 
other  han J,  the  cases  cited  show  that  the 
Indian  Courts  will  not  sanction  every 
description  of  maintenance.  Probably,  the 
true   principle   is  that  slated  by  Sir  Barnes 
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Peacock  in  the  course  of  the  argument,  viz., 
that   administering,   as  they  are   bound  to 
administer,  justice  according  to  the  broad 
principles  of  equity  and    good   conscience, 
those  Courts  will  consider  whether  the  trans- 
action   is    merely    the    acquisition    of    an 
interest  in  the  subject  of  litigation  bond  fide 
entered  into,  or  whether,  it  is  an  unfair  or 
illegitimate  transaction  got  up  for  the  purpose 
merely  of  spoil  or  of  litigation,  disturbing  the 
peace  of  families,  and  carried  on  from  a  cor- 
rupt or  other  improper  motive.    Now,  looking 
at  all  the  facts  of  this  case,  their  Lordships 
think  it  is  extremely  doubtful  whether    the 
plaintiff  could  have  recovered  on  this  agree- 
ment if  the  question  had  arisen  between  the 
widows  and  the  plaintiff  after  he  had  got  the 
estate  for  thehi;   whether,   upon   the   prin- 
ciples laid  down  by  Chief  Justice  Peacock 
and  cited  by  Mr.  Justice  Kemp  in  the  case 
in  the  13th   Weekly   Reporter,   the   Courts 
might  not  have  refused  to  enforce  such  an 
agreement.     The  principle  laid  down  by  the 
learned  Judge  was  that,  although  the  law  of 
champerty  was  not  a  law  applicable  to  the 
mofussii,  the  Courts  would  be  exercising  a 
very  unsound  discretion,  and  acting  on  a  very 
erroneous  principle,  if  they  were  to  allow 
a  stranger  to  interfere  in  family- affairs,  by  an 
agreement  between  him  and  the  real  heirs  that, 
if  be  should  establish  their  claim,  he  should 
be  entitled  to  a  share  of  the  estate.     Nor, 
in  holding  that  such  an  agreement  could  not 
be  enforced,  would  the  Courts,  as  it  seems  to 
their  Lordships,  be  running  counter  to  what 
was  decided  by  this  Committee  in  the  case  of 
Fischer  vs,  Kamala  Naicker,*  for  the  judg- 
ment there  assumes  that,  if  the  agreement  is 
something  against  good  policy  and  justice, 
something  tending  to  promote  unnecessary 
Iftigation,  something  that  in  the  legal  sense 
is  immoral,  it  cannot  be  supported.     But  it 
is  not  necessary  for  their  Lordships  to  decide 
a  question  which  has  not  arisen,  viz.,  what 
would  have  been  the  rights  of  the  appellant 
as  against  the  widow.     It   is   sufficient   for 
them  to    say  that  they  are  dealing  with   a 
person  who  had  got  up,  or,  at  all  events,  inter- 
vened  in,    a   suit   with   which    he   had    no 
necessary  concern ;  who  had  made  himself 
dominus  litis  in  that  suit,  and  had  acquired 
over  the    plainiiflfs   in  it  the  power  of  pre- 
venting them  from  doing  what  they  felt  to 
be  right  and  just ;  and  from  interested  and 
corrupt  motives  was  exercising  that  power. 
The  zemindar  must  be  taken  to  have  been  the 
legitimate  heir ;  and,  even  if  the  widows  had 
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bond  fide  entered  into  the  litigation  to  dis- 
pute that  legitimacy,  it  is  perfectly  clear  that, 
at  the  time  when  this  transaction  took  place, 
they  had  come  to  a  better  mind,  and  had 
satisfied  themselves  that  the  right  thing  as 
regarded  the  boy  and  as  regarded  the  family 
was  to  acquiesce  in  his  title,  to  admit  his 
legitimacy,  and  to  allow  him  to  remain 
zemindar. 

Their  Lordships  think  it  would  be  contrary 
to  every  sound  principle  of  justice  and  of 
policy  to  permit  a  person  who  had  acquired 
this  sort  of  irregular  interest  in  a  suit — and 
a  power  which  cannot  be  safely  conceded  to 
any  speculator — to  make  his  power  of  pre- 
venting a  family-arrangement  so*  just  and 
proper  from  being  carried  into  efiPect,  the 
means  of  extorting  a  large  sum  of  money 
from  the  person  whose  title  had  been  unjustly 
challenged  ?  The  case,  however,  does  not 
rest  here.  The  transaction  was  not  one 
entered  into  between  two  persons,  each  of 
whom  was  capable  of  taking  care  of  himself. 
Here  was  a  boy  of  18  without  proper  counsel 
or  assistance,  for  such  of  his  servants  as 
gave  him  any  advice  thought  with  him  tha^ 
he  should  do  nothing  until  he  could  see  the 
Collector ;  and  his  vakeel,  who  is  represented 
as  his  legal  adviser  in  the  matter,  disowns 
having  given  him  any  counsel,  and  has  been 
treated  as  having  failed  in  his  duty  in 
refusing  that  counsel.  There  is,  moreover, 
clear  evidence  that  he  was  threatened 
with  the  consequences  of  not  immediately 
acquiescing  in  the  plaintiff's  demand;  that 
these  threats  were  addressed  by  a  powerful 
man  to  a  boy,  and  were,  therefore,  likely  to 
disturb  his  mind,  and  render  him  incapable 
of  acting  as  a  free  agent.  Whoever  has  had 
to  do  with  litigation  in  India  must  know 
that  such  threats  are  of  far  greater  weight 
there  than  they  would  be  in  this  country. 
This  suit  was  one  in  which  the  legitimacy 
of  the  respondent  was  called  in  question; 
and  the  person  threatening  was  a  person  con- 
versant with  law-suits — a  person  of  great 
wealth  and  great  power;  and  we  all  know 
how  easy  it  is  in  India,  upon  such  an  issue 
as  that,  to  get  up  any  amount  of  false 
evidence,  and  that  it  is  not  because  a  man 
has  a  true  case  that  he  is  sure  to  bring  it  to 
a  successful  issue.  Their  Lordships  think 
the  Judges  of  the  High  Court  have  rather 
understated  the  case  when  they  treated  the 
threats  as  threats  only  of  consequences 
perfectly  legal ;  for  (putting  aside  the  threat 
as  to  suing  on  the  note  for  Rs.  62,000, 
which  is  not  so  satisfactorily  proved  as  the 
others)  they  think  that  the  threats  proved 
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may  well  be  taken  to  be  threats  of  carrying 
on  the  litigation  against  the  respondent 
per  fas  aui  ne/as.  In  any  case  they  were 
threats  which  overcame  his  free-will,  and 
induced  him,  contrary  to  his  own  judgment 
and  his  own  sense  of  right,  and  without  any 
evidence  that  any  such  sum  as  was  claimed 
was  due,  to  execute  the  bond  extorted  from 
him. 

That  being  their  Lordships'  view,  they 
think  that  the  Court  below  was  right  in 
holding  that  the  bond  cannot  stand  against 
the  respondent.  It  is  not  necessary  to  go 
into  the  question  which  has  been  argued  on 
both  sides  as  to  the  power  of  the  Court  to 
make  the  bond  stand  as  a  security  for  what 
may  really  have  been  advanced.  It  is  not 
necessary  to  consider  whether,  in  a  suit 
brought  to  enforce  a  fraudulent  deed  against 
a  person  from  whom  something  is  justly  due, 
a  Court  of  justice  ought  to  exercise  the 
power  of  saying  that  such  a  deed  shall  stand 
as  security  for  what  is  really  due;  because, 
In  this  case,  but  for  the  bond  which  was  thus 
extorted  from  him,  nothing  was  ever  due 
from  the  respondent  to  the  appellant,  and 
there  existed  no  privity  of  contract  between 
them. 

Upon  these  grounds  their  Lordships  think 
that  the  decisions  of  the  Courts  below,  now 
under  appeal,  were  right,  and  they  must 
humbly  advise  Her  Majesty  to  affirm  them, 
and  to  dismiss  this  appeal  with  costs. 


The  1 2th  May  1874. 

Present : 

The  Hon'ble  VV.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Limitation— Act  IX.  of  1871— Bona  Fides. 

Case  No.  49  of  1874. 

Afisceilaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the 
^th  December  iSy^.  reversing  an  order 
of  the  Moonsiff  of  Bolepore,  dated  the 
30th  July  /<?7J. 

Rohinee  Nundun  Mitter  (Decree-holder), 

Appellanty 

versus 

Bhugwan     Chunder    Roy    and     another 
(Judgment-debtors),  Respondents, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 


Baboo  Gooroo  Doss  Banerjee  for 
Respondents. 

By  the  new  law  of  limitation  (Act  IX.  of  1S71, 
Sch.  II.,  art.  167),  prescribing^  three  years  as  the  time 
within  which  application  shall  be  made  for  execution  of 
a  decree,  it  was  intended  that  there  should  be  two  spe* 
cific  dates  from  which  the  three  years  were  to  be  count- 
ed, without  reference  to  any  inquiry  whether  the  pro- 
ceeding's were  taken  for  the  purpose  of  enforcinj^  the 
decree,  or  were  merely  colourable  for  the  purpose  of 
keepins^  the  decree  alive. 

Markby,  J, — As  the  law  applicable  to  this 
subject  formerly  stood,  the  Court  had  to 
inquire,  when  an  application  for  execution 
was  made,  whether  any  proceedings  to  enforce 
the  decree  or  to  keep  the  same  in  force  had 
been  made  within  three  years  prior  to  that 
application  ;  and  the  Full  Bench  of  this 
Court,  in  a  decision  reported  in  the*  6th 
Weekly  Reporter,  Miscellaneous  Rurmgs,ioi, 
have  laid  down  that,  ''  if  a  party  made  an 
**  application,  and  neglected  to  lodge  the 
"  necessary  tullubana,  his  neglect  would  be 
"  evidence  from  which  the  Court,  upon  a 
*'  subsequent  application  for  execution,  would 
"  have  to  decide  whether  the  former  appli- 
"  cation  were  a  bond-fide  one,  or  merely 
'^  colourable  for  the  pur[>ose  of  keeping  the 
''  decree  alive.  In  all  these  cases  (they  say) 
"  the  Court  to  which  application  for  execo* 
''  tion  is  made  must  decide  whether  the  for- 
"mer  application  which  is  relied  on  was 
**  bond-fide  or  not,"  thereby  indicating  that 
the  true  question  is  whether  the  applica- 
tion is  bond-fide.  Then  they  go  on  to 
say  :  "  We  cannot  lay  it  down  as  a  rule  of 
^'  law  that  an  application  made  without 
''  lodging  tullubana  would  not  be  a  bondr 
^'fide  application,  for  it  might  happen  that, 
^^  immediately  after  the  making  of  the  appli- 
''cation,  the  defendant  might  die,  and  it 
''  might  be  necessary,  instead  of  lodging  the 
*'  tullubana,  to  make  a  fresh  application  for 
''  execution  against  his  heir-at-law.*'  These 
remarks  show  what  is  meant  by  the  words 
bond  fide ;  that  they  are  used  to  describe  an 
application  which  is  not  merely  colourable, 
but  which  is  made  really  for  the  purpose  of 
keeping  the  decree  alive.  If  that  provision 
of  the  law,  with  this  construction  upon  it,  had 
governed  this  case,  we  should  have  had  to 
consider  the  first  ground  of  special  appeal, 
which  in  substance    is  this :  that  there  wa5 
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no  evidcDce  upon  which  the  Courts  could 
find  that  ihese  proceedings  were  merely 
colourable.  But  the  wording  of  the  new  law 
is  different;  and  the  first  question  which 
arises  is  whether  or  no  the  new  statute  is 
applicable  to  this  case.  The  Statute  (Act  IX. 
of  1 871)  provides  that  it  shall  come  into 
force  on  the  first  day  of  July  1871,  with  a 
proviso  that  nothing  contained  in  sections 
2  and  3,  or  in  Parts  II.  and  III.,  shall 
apply  to  suits  instituted  before  the  first  day 
of  April  1873.  But  it  has  been  pointed  out 
that  this  is  not  what  in  this  Act  is  called  a 
suit,  but  what  is  called  an  application,  as 
appears  by  the  schedules,  and  that  that  dis- 
tinction is  made  by  the  Act  throughout 
between  applications  and  suits.  This  seems 
to  us  correct,  and  we  think  that,  as  regards 
these  applications,  the  Act  came  into  opera- 
lion  on  the  date  on  which  it  came  into  opera- 
tion generally,  namely,  the  ist  July  1871. 
That  construction  of  the  Act  is  not  in  fact 
contested  by  the  respondent. 

The  question,  therefore,  is  what  is  the 
true  construction  of  the  new  law  of  limita- 
tion which  is  made  applicable  to  this  case  ? 
Now,  the  law  provides  that  the  time  within 
which  an  application  is  to  be  made  for  exe- 
CQtion  of  a  decree  shall  be  three  years,  either 
from  the  date  of  the  original  decree ;  or,  if 
there  has  been  any  appeal,  from  the  date  of 
the  decree  or  order  of  the  Appellate  Court ;  or, 
where  there  has  been  a  review  of  judgment, 
from  the  date  of  the  decision  passed  on  the 
wview;  or,  where  the  application  next  ihere- 
bafter  mentioned  has  been  made,  from  the 
,4tteof  applying  to  the  Court  to  enforce,  or 
Itep  in  force,  the  decree  or  order.  Now,  the 
"fnestion  is  whether  we  are  to  read  this  pro- 
'iilion  as  the  Full  Bench  read  the  provisions 
of  the  former  law,  as  intending  an  applica- 
.  lion  made  bond  fide  for  the  purpose  of 
caforcing  the  decree,  and  not  merely  colour- 
tUiB  for  the  purpose  of  keeping  the  decree 
afive?  It  seems  to  us,  however,  that  we 
Cftimot  so  qualify  the  words  of  the  statute. 
We  think  that,  if  the  Full  Bench  decision 
kad  not  existed,  there  could  not,  upon  these 
,  inoidsof  the  Legislature,  have  been  any  doubt 
vkUever  that  what  was  intended  was  that 
the  time  should  be  measured  from  the  speci- 
fcdate  there  given.  No  doubt,  this  language 
of  the  Legislature  coming,  as  it  did,  upon  that 
Foil  Bench  decision,  it  would  be  right  to 
consider  whether  or  no  it  was  intended  to 
'lAl  aside  the  very  important  principle  which 
tat  Full  Bench  decision  laid  down.  We 
liiink,  however,  this  is  made  quite  clear 
^7  the  next  paragraph,  which  runs  thus: 


"Where 'the  notice  next  hereinafter  men- 
''  tioned  has  been  issued,  the  date  of  issuing 
"  a  notice  under  the  Civil  Procedure  Code, 
"section  216."  Now,  we  think  it  is  clear 
from  that  paragraph  that  the  date  of  issuing 
a  notice  is  an  absolute  date  from  which  the 
lime  is  to  be  reckoned  without  any  reference 
to  the  question  of  bona  fides.  There  is  not 
a  single  word  in  that  paragraph  upon  which 
the  consideration  of  the  (so-called)  bona  fides 
of  the  application  can  possibly  be  imported. 
If  that  is  so,  we  think  (reverting  to  the  para- 
graph which  we  have  to  interpret)  that  it 
must  be  so  in  this  case  also.  It  is  pointed 
out  in  the  Full  Bench  decision  by  Sir  Barnes 
Peacock  that  issue  of  the  notice  is  a  proceed- 
ing, and  it  is  a  proceeding  which  would  be 
sufficient  to  keep  the  decree  alive  if  it  fol- 
lows upon  a  bond-fide  application,  for  it  will 
then  be  a  proceeding  in  furtherance  oL  the 
application  previously  made  to  enforce  the 
decree.  But,  on  the  other  hand,  if  it  only 
follows  upon  an  application  which  is  fnerely 
colourable,  then,  within  the  principle  of  that 
decision,  it  would  be  no  proceeding  at  all. 
It  would  be  hiirdly  possible,  however,  to 
suppose  that  the  Legislature  should  have 
intended  that  an  application  which  was 
merely  colourable  should  not  keep  alive  the 
decree,  and  that  a  notice  following  that  appli- 
cation, which  would  be  in  no  way  better, 
should  keep  the  decree  alive.  That  would 
almost  amount  to  a  contradiction.  If,  there- 
fore, there  could  be  any  possible  doubt  upon 
the  construction  of  the  first  paragraph  taken 
alone,  there  can  be  no  doubt,  when  the  two 
paragraphs  are  read  together,  that  the  Legis- 
lature intended  that  there  should  be  two 
specific  dates  from  which  the  three  years 
were  to  be  counted  without  reference  to  any 
inquiry  whether  the  proceedings  were  taken 
for  the  purpose  of  enforcing  the  decree,  or 
were  what  the  Full  Bench  called  merely 
colourable  for  the  purpose  of  keeping  the 
decree  alive. 

Upon  these  grounds,  therefore,  we  think 
that  there  having  been  within  three  years 
such  an  application  as  is  prescribed  in  the 
new  law,  it  is  unnecessary  to  'decide  the 
question  which  was  raised  in  the  first  ground 
of  appeal.  Upon  the  second  ground  of 
appeal  the  judgment  of  the  Lower  Appellate 
Court  will  be  reversed  with  costs,  and  the 
case  will  be  sent  back,  to  the  first  Court  in 
order  that  execution  may  proceed. 
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The  28ih  May  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  KL,  Chief 
Justice,  and  the  Hon'ble  C.  Pontifex, 
Judge. 

Indian  Contract  Act,  a.  337— Principal  and 
Assent— Auction—Sending^  a  Man  to  bid. 

Case  stated  for  the  opinion  of  the  High 
Court  in  its  Ordinary  Original  Civil 
Jurisdiction^  under  section  $$  of  Act  IX. 
of  18 so,  by  Mr,  R,  S,  T.  MacEwen, 
Judge  of  the  Court  of  Small  Causes  at 
Calcutta, 

Mackenzie,  Lyall,  &  Co.,  Plaintiffs, 

versus 

E.  O.  Moses,  Defendant. 

Neither  party  was  represented  before  the 

High  Court. 

The  sending  a  man  to  bid  at  an  auction  cannot  be 
*  considered  as  conduct  calculated  (in  the  language  of 
the  Indian  Contract  Act,  s.  337)  to  induce  third  persons 
to  believe  he  had  generally  authority  to  buy. 

Case. — The  plaintiffs  in  the  case  are  auc- 
tioneers, and,  on  the  «8th  January  last  and 
subsequent  days,  held  a  sale  of  the  stock-in- 
trade  of  the  firm  of  Barham,  Hill,  &  Co. 
The  defendant  is  an  attorney  of  the  High 
Court,  and  employed  one  Manook  to  bid  on 
his  behalf  for  stationery  and  other  articles  to 
the  value  of  Rs.  25,  and  for  an  iron  safe  to 
the  extent  of  Rs.  75.  The  iron  safe  having 
gone  beyond  the  defendant's  limits  was  not 
purchased,  but  stationery  and  other  articles 
to  the  value  of  Rs.  149- 12-6  were  purchased 
by  Manook,  and  entered  in  the  sale-sheet 
against  Moses. 

On  1 2th  March  the  plaintiffs  sent  to  the 
defendant  a  letter,  enclosing  a  list  of  a  few 
articles  purchased  for  him,  and  calling  upon 
him  to  lake  delivery  of  the  same.  On  the 
17th  March  he  sent  a  clerk  to  take  delivery, 
who  returned  with  another  paper,  marked  A, 
containing  a  list  of  articles  to  the  value  of 
Rs.  149-12-6.  Upon  receipt  of  this,  Moses 
wrote  the  following  letter  to  the  plaintiffs  : — 

Calcutta,  lyth  Jdarch  18^4. 

Messrs.  Mackenzie,  Lyall,  &  Co. 

DeAr  Sirs, — You  sent  me  a  memorandum 
of  4  or  5  lots,  which  may  probably  be  the  lots 
Mr.  Manook  purchased  on  my  account.  You 
now  send  me  a  memorandum  of  ever  so  many 


lots  of  which  I  know  nothing.  I  saw  Mr. 
Manook  on  the  last  day  of  the  sale,  and  be 
told  me  that  he  had  purchased  on  my  account 
certain  articles  to  the  value  of  about  Rs.  20, 
which  he  promised  to  clear  for  me,  to  which 
extent  I  am  willing  to  be  bound  by  his  acts. 
He  has  most  probably  purchased  all  these 
lots  for  different  other  parties,  bnt  all  in  my 
name.  I  certainly  did  not  authorize  him  to 
exceed  the  above  sum,  except  that  I  told 
him  to  bid  for  an  iron  safe  (which  I  do  not 
see  in  the  list),  No.  75,  in  addition  to  the 
above.  If  you  re-sell,  you  may  do  so 
at  Mr.  Manook 's  risk,  for  I  shall  only 
consider  myself  liable  to  the  extent  of 
the  authority  Mr.  Manook  had  from  me.  I 
shall  write  to  Mr.  Manook  to  call,  and  when 
he  calls,  if  the  things  are  not  re-sold,  I  shall 
take  delivery  of  such  as  he  has  bought  on 
my  account,  which  will  not  exceed  Rs.  20 
as  he  told  me;  till  then  I  am  helpless. 

Yours  faithfully, 

(Sd.)  E.  O.  Moses. 

Twenty  rupees  is  the  limit  of  Manook's 
authority  here  referred  to ;  but  both  defendant 
and  Manook  in  their  evidence  state  that  the 
actual  limit  given  was  Rs.  25,  and  I  find  this 
to  be  the  fact. 

Plaintiffs  replied  to  the  above  letter  as 
follows : — 

Calcutta,  i8th  March  iS'j^. 
£.  O.  Moses,  Esq. 

Dear  Sir, — You  acknowledge  to  have 
employed  Mr.  Manook  as  your  agent  for 
purchasing  lots  for  you  at  the  sale  of  Messrs* 
Barham,  Hill,  &  Co/s  stock,  and  you  never 
intimated  to  us  that  you  limited  his  authority 
in  that  capacity  to  only  certain  lots.  We 
cannot  be  held  responsible  for  the  wrong  acts 
of  your  agent  in  the  absence  ot  any  such 
intimation  from  you,  and  we  shall  call  upon 
you  to  pay  us  for  any  loss  which  may  occor 
on  the  re-sale  now  being  held. 

Yours  faithfully, 

(Sd.)    Mackenzie,  Lyall,  &  Co. 

On  the  same  day  defendant  again  wrote : — 

Calcutta,  i8th  March  18^4. 
Messrs.  Mackenzie,  Lyall,  &  Co. 

Dear  Sirs, — I  shall  thank  you  to  return 
me  the  memorandum  enclosed  in  your  letter 
to  me  of  1 2th  instant,  which  I  received  only 
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yesterday,  or  if  the  same  has  been  destroyed, 
please  send  me  a  copy  of  it.  I  sent  in  the 
memorandum  yesterday  to  your  office  through 
mv  Baboo,  and  he  informs  me  that  one  of  the 
gentlemen  in  the  office  destroyed  it.  I  was 
willing  this  morning  when  I  saw  your  Mr. 
Parker,  and  am  still  willing,  to  pay  for,  and 
take  delivery  of,  the  lots  pointed  out  by  me 
to  Mr.  Parker.  Since  my  interview  with  your 
Mr.  Creaton  of  last  evening,  I  have  seen 
Mr.  Manook,  and  he  has  explained  to  me 
under  what  circumstances  the  rest  of  the  lots 
were  knocked  down  in  my  name,  and  I  am 
prepared  to  defend  any  suit  you  may  like  to 
bring  against  me. 

Yours  faithfully, 

(Sd.)    E.  O.  MosEs. 

The  plaintiffs  did  not  reply  to  this  letter. 
Fleming,  an  assistant  of  the  plaintiffs,  who 
signed  the  letter  of  12th  March,  has  stated 
that  the  short  list  sent  on  that  day,  and  which 
is  not  now  forthcoming,  contained  only  one 
day*s  sales,  and  that  his  reason  for  keeping  it 
back  was  that  he  substituted  for  it  the  com- 
plete list  (A),  and  I  find  this  to  be  the  fact. 

Defendant  was  refused  delivery  of  the  lots 
he  offered  to  take  and  pay  for,  and  was  told 
that  he  must  take  all  or  none.  This  is  in 
terms  of  a  rnle  printed  on  the  back  of  the 
catalogue,  and  which  is  as  follows : — 

"  All  lots  bought  by  any  one  purchaser  to 
"  be  taken  delivery  of  at  the  same  time,  and 
"to  be  considered  as  forming  one  lot  or  pur- 
;  •*  chase." 

The  plaintiffs  re-sold  the  articles.     There 

was  a  loss  of  Rs.  26-9  on  the  re-sale,  and,  on 

1st  April,  defendant  was  called  upon  to  pay 

:  the  same.    He  refused,  and  this  suit  has  been 

bronght  to  recover  the  amount. 

Defendant  pleads  that  Manook  was  a  special 
agent  with  limited  authority,  and  that  he  is 
not  liable  for  acts  done  beyond  the  scope  of 
that  anthority. 

Manook,  in  his  evidence,  accounts  for  the 

long  list  against  Moses  by  saying  that  he 

bought  for  himself  and  for  other  people, 

from  whom  he  had  orders,  and  intended  to 

keep  each  purchase  separate,  but  that  the 

aactioneers  said  to  him, ''What  is  the  use  of 

baying  in  so  many  names  ?    Put  them  all  down 

in  one  name ;"  and  that  he  permitted  this  to 

be  done  in  Moses's  name.  This  statement  has 

not  been  proved,  and  all  that  is  clear  is  that 

tfanook  bought  in  Moses's  name. 

The  facts  which  I  have  found  are  these : — 

isi. — ^That  Moses  employed  Manook  to 

>id  for  him  at  the  sale. 

2nd, — That  Manook  was  restricted  to  the 


purchase  of  certain  articles  of  stationery 
and  other  things  to  the  value  of  Rs  25,  and 
no  more. 

jrd, — That  Moses  marked  with  a  pencil 
in  the  catalogue  the  articles  which  he  wanted, 
and  appended  his  initials  *'  £.  O.  M.''  to  the 
same. 

4lh, — That  Manook  exceeded  the  authority 
delegated  to  him  by  Moses. 

jM. — That  it  is  customary  with  the  plaint- 
iffs to  ask  known  brokers  at  their  auction- 
sales  for  their  written  authority,  and  that  the 
precaution  had  not  been  taken  on  this  occa- 
sion, although  Manook,  as  a  broker  or  bidder 
at  their  sales,  was  unknown  to  them. 

6ih, — That  the  defendant,  before  the  re-sale 
took  place,  was  willing  and  ready  to  take 
delivery  of,  and  pay  for,  certain  lots  purchased 
for  him,  but  was  refused  delivery;  that  at 
that  time  so  much  as  the  agent  did  within 
his  authority  could  have  been  separated  from 
what  he  did  in  excess  of  his  authority. 

7M. — That  the  re-sale  resulted  in  the 
amount  of  loss  claimed  by  the  plaintiffs. 

The  catalogue  with  Moses's  marks  and  ini- 
tials  is  not  forthcoming.  Manook  says  that, 
on  the  first  day  of  the  sale  when  asked  who 
he  was  bidding  for,  replied  for  Moses,  and 
pointed  to  the  leaf  in  the  catalogue  contain- 
ing Moses's  initials,  and  that  the  auctioneer 
tore  out  and  kept  the  leaf.  All  the  sales- 
men, who  have  been  examined,  deny  this,  and 
Creaton,  who  conducted  the  sale  on  the  first 
day,  is  positive  that  he  never  saw  it.  He 
asked  Manook  for  whom  he  was  bidding,  and, 
on  being  told  it  was  for  Moses,  was  satisfied! 
1  do  not  find  Manook's  statement  regarding 
the  disappearance  of  the  leaf  proved. 

With  reference  to  the  6th  instance  of  find- 
ing of  fact,  and  to  section  227  of  the  Indian 
Contract  Act,  that  part  which  the  agent  did 
within  his  authority  could  have  been  separated 
from  the  part  beyond  his  authority  if  the 
plaintiffs  had  permitted  it ;  because  each  lot 
was  numbered  and  sold  separately  for  a 
specific  sum,  and  the  agent  could  have  pointed 
out  the  lots  bought  for  the  defendant.  The 
plaintiflFs,  however,  refused,  and  insisted  on 
the  rule  above  set  forth,  and  it  was  afterwards 
not  possible  for  the  defendant  or  for  the 
Court  to  separate  the  two,  and  therefore, 
under  section  228,  the  defendant  was  not 
bound  to  recognize  the  transaction. 

The  plaintiffs  however  now,  as  then,  go  for 
the  whole.  They  contend  that  the  defendant 
is  bound  by  the  acts  of  his  agent ;  that  their 
rights  are  not  to  be  limited'  by  his  private 
instructions  to  his  agent  of  which  they  had 
no  notice ;  that  it  was  the  duty  of  the  defend- 
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ant  toacqaaint  them  of  the  limited  nature 
of  the  agent's  authority. 

The  question  which  I  have  the  honor  to 
submit,  and  upon  which  I  entertain  doubts,  I 
is  the  issue  of  law,  viz.,  whether,  under  | 
section  237  of  the  Indian  Contract  Act,  the 
act  of  the  defendant  in  sending  Manook  to 
bid  at  the  auction  was  conduct  calculated  to 
induce  the  plaintiffs  to  believe  that  the  agent's 
acts  were  within  the  scope  of  his  authority. 

The  terms  of  the  section  relate  to  *'  words 
or  conduct''  on  the  part  of  a  principal 
inducing  third  persons  to  believe  that  particular 
acts  and  obligations  are  within  the  scope  of 
the  agent's  authority.  It  might  be  said  that 
the  question  whether  or  not  particular  words 
or  a  particular  line  of  conduct,  on  the  part  of  a 
principal,  is  or  is  not  such  as  to  induce  a 
particular  belief  in  the  mind  of  third 
persons  is  a  question  of  fact  for  the  Court 
to  determine;  but  the  real  question,  at  all 
events,  so  far  as  regards  this  case,  is,  what 
is  the  legal  effect  of  sending  a  man  with 
limited  authority  to  bid  at  an  auction,  with- 
out informing  the  auctioneer  that  his  author- 
ity is  limited.  In  other  words  if  A  sends 
B  to  an  auction  with  instructions  to  bid  for, 
and  buy,  a  paper-weight  for  Rs.  2,  and  B  buys, 
in  addition  to  the  paper-weight,  a  piano  and 
carriage  and  pair  of  horses  for  Rs.  2,000  in 
A's  name,  is  A  bound  by  the  transaction } 
The  auctioneer  is  not  likely  to  ask  for  the 
bidder's  authority,  or  check  the  bidding,  so 
long  as  he  believes  that  the  name  given  as 
that  of  the  principal  is  that  of  a  person  good 
for  the  amount  bid  up  to  or  for  the  total  of 
the  bids  made  in  his  name. 

Under  English  Law,  agency  is  divided  into 
two  heads — special  and  general — but  there  is 
no  such  distinction  in  the  Indian  Contract 
Act.  In  the  present  case,  the  broker  was, 
in  my  opinion,  a  special  agent  employed  for 
the  special  purpose  of  bidding  on  behalf  of 
his  principal  for  certain  articles  up  to  a  fixed 
limit.  Story  and  other  authorities  and  the 
cases  lay  down  the  rule  of  English  Law  that 
a  person  dealing  with  a  special  agent  is 
bound  to  acquaint  himself  with  the  limitation 
and  extent  of  the  authority  conferred  upon 
him,  and  acts  at  his  own  peril  (Story,  Vol.  I., 
4th  Ed.,  207).  It  is  also  part  of  the  plaint- 
iffs' own  evidence  in  this  case  that  it  is  the 
custom  for  Mackenzie,  Lyall,  &  Co.  to  ask 
the  known  brokers  at  their  auction- sale  for 
their  written  authority,  but  that  was  not  done 
in  Manook's  case,  although  he  was  a  stranger, 
and  not  one  of  the  known  brokers  al  these 
sales. 

Section  182  of  the  Contract  Act  defines  an 


agent  to  be  '*  a  person  employed  to  do  any 
^'  act  for  another ,  or  to  represent  another  in 
"  dealings  with  third  persons."     Section  237 
provides  that,  **  when  an  agent  has,  without 
"  authority,  done  acts  or  incurred  obligations 
*'  to  third  persons  on  behalf  of  his  principal, 
''the  principal  is  bound  by  such  acts  or 
''obligations    if  he    has  by  his   words  or 
"conduct    induced   such   third   persons  to 
"  believe  that  such  acts  and  obligations  were 
"  within  the  scope  of  the  agent's  authority." 
The  plaintiffs  contend  that  the  act  of  the  , 
defendant  in  employing  Manook  at  all  to  bid 
was  conduct  on  his  part  calculated  to  induce  ; 
them   to  believe  that  Manook   had   general 
authority  to  buy  for  Moses  to  any  extent; 
and  the  illustrations  to  section  237  would 
seem   to  warrant  this   construction.       The: 
"conduct"  there  consists  in  the  mere  con-| 
signing  of  the  goods.     In    this    case    the' 
"conduct"  is  the  mere  sending  of  the  agent: 
to  bid.     Behind  the  two  sendings  are  privatei 
instructions  of  which  third  persons  have  no; 
knowledge. 

Kent  in  his  Commentaries  on  AmericaA: 
Law,  Vol.  IL,  8th  Ed.,  806,  referring  tiij 
special  agency,  says :  "  Whoever  deals  witht 
"  an  agent  constituted  for  a  special  purpooi 
"  deals  at  his  peril,  when  the  agent  passes  th^ 
"precise  limits  of  his  power;  though,  if  hflj 
"pursues  the  power  as  exhibited  to  lh«| 
"public,  his  principal  is  bound,  even  i| 
"  private  instructions  had  still  further  limi 
"  the  special  powers."  See  also  foot-tK>te  (< 
to  this  passage.  This  would  go  to  show 
principles  involved  in  the  illustrations  tA 
section  237.  j 

Now,  in  this  case,  Manook  pursued  ail4 
exhibited  to  the  auctioneer  and  to  the  publi^ 
the  power  granted  to  him  by  Moses  a^ 
buying  for  him,  although  in  so  doing  hil 
exceeded  his  private  instructions.         >  j 

On  the  other  hand,  Manook  was  not  one^ 
the  known  bidders  or  brokers  at  auction-sakfj 
and  was  in  fact  a  stranger  to  both  parties  v| 
such  until  he  was  commissioned  on  this  pal{ 
ticular  business  by  Moses.  It  was  only  <m| 
his  stating  to  the  auctioneer  that  he  wt^ 
employed  by  Moses  that  his  bids  were  accepm 
at  all.  Under  these  circumstances  the  cftl| 
seAns  to  me  to  fall  rather  within  that  put  H 
Story  at  p.  208,  Vol.  I.,  4th  Ed. :  "  If  a  mafl 
"  send  his  horse  to  a  fair  by  a  stranger  instriMS| 
"  ing  him  to  sell  the  horse  without  a  warrantt 
"he  constitutes ^im  a  special  agent ;  and»1{ 
"  the  stranger  warrant,  the  owner  will  not  |( 
"  bound."  See  also  Wilkinson  vs,  Candlul 
English  Law  Journal  Reports  (N.  S.),  Vcj 
KIX.  Exchequer  166, 
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On  the  whole  I  am  of  opinion  ihat  Manook 
was  a  special  agent  with  limited  authority, 
and  that  it  was  the  duty  of  the  plaintiffs  to 
have  ascertained  the  extent  of  that  authority ; 
aad  that  the  mere  act  of  employing  Manook 
to  bid  at  the  sale  was  not  of  itself  conduct 
calculated  to  induce  the  plaintiffs  t)  believe 
that  Manook's  acts  were  within  the  scope  of 
his  authority,  and  therefore  that  the  defend- 
ant is  not  liable;  but,  having  regard  to 
section  2^7  of  the  Indian  Contract  Act  and 
to  the  arguments  which  I  have  stated,  I  am 
not  altogether  free  from  doubt  on  the  subject. 
I  have  dismissed  the  suit,  contingent  upon 
the  opinion  of  the  High  Court,  on  the  question 
whether  the  act  of  the  defendant  in 
dmploytng  Manook  at  all  to  bid  for  him  at 
lite  sale  was  conduct  calculated  to  induce  the 
plaintiffs  to  believe  that  he  was  employed 

Esrally  for  the  purpose  of  bidding,  so  as  to 
e  his  principal  responsible  for  all  pur- 
es  made  in  his  name  ? 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Couch,     C,y, — In    this    case,  .which    is 
ferred  to  this  Court  by  the  Small  Cause 
«rt.   the  Judge  says:  "Tne  facts  which 
fj  have  found  are  these : — 

/j/. — ^That    Moses    employed    Manook 

bid  for  him  at  the  sale. 

2nd, — That  Manoolf  wa5  restricted  to  the 

irchase  of  certain  articles  of  stationery 

other  things  to  the  value  of  Rs.  25, 

no  more. 

^yd. — That  Moses  marked  with  a  pencil  in 

catalogue  the  articles  which  he  wanted, 

appended  his   initials  *  E.  O.    M.'  to 
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^4/^. — That      Manook     exceeded      the 

^ritj  delegated  to  him  by  Moses. 

^$ih, — That  it  is  customary  with  the  plaint- 

to  ask  known  brokers  at  their  auction- 

for  their  written  authority,  and  that 

precaution  had  not  been  taken  on  this 

U  although  Manook,  as  a  broker  or 

at  their  sales,  was  unknown  to  them. 

. — That    the   defendant,   before    the 

took  place,  was  willing  and  ready  to 

delivery  of,  and  pay  for,  certain  lots 

;ed  for  him.  but  was  refused  delivery; 

at  that  time  so  much  as  the  agent  did 

1n     his    authority    could    have    been 

irated   from  what  he  did  in  excess  of 

aathority. 

7/A. — That  the   re-sale  resulted  in  the 

of  loss  claimed  by  the  plaintiffs.'' 

qaestion   referred   is  whether  ''  the 
of  the  defendant  in  employing  Manook 


''at  all  to  bid  for  him  at  the  sale  was  con- 
"duct  calculated  to  induce  the  plaintiffs  to 
"  believe  that  he  was  employed  generally  for 
"  the  purpose  of  bidding,  so  as  to  make  his 
''  prindipal  responsible  for  all  purchases  made 
"  in  his  name." 

Our  reply  to  this  question,  we  think,  should 
be  that,  it  being  found,  as  we  understand  it 
to  be,  that  Manook  was  only  authorized  to 
bid  for  certain  articles,  and  to  bid  for  them 
up  to  a  certain  sum,  the  defendant  is  only 
liable   to   pay   for  the  articles  marked  and 
within  that  limit.     The  case  appears  to  us  to 
leave  it  in  doubt  whether  the  authority  to 
Manook  (vas  to  bid  for  certain  articles  without 
reference  to  the  sum  which  he  was  to  bid,  or 
whether   his   authority    was   not   limited    in 
both   ways — limited  to  bid  only  for  certain 
articles,  and  also  not  to  bid  beyond  a  certain 
sum.     Whatever    the    authority    was,     the 
sending  a  man  to  bid  at  an  auction  cannot, 
we  think,  be  considered  as  conduct  which, 
to   use  the   language   of  the  Contract  Act, 
induced  third  persons  to  believe  he  had  general 
authority    to   buy.     A   broker's  bidding  at 
an  auction  for  a  particular  article  is  certainly 
not  conduct  which  ought    to    induce    the 
auctioneer  to  think    that    the    broker    has 
authority  to  bid  for  anything  that  is  put  up 
for  sale  at  that  auction — to  bid  for  everything 
which  was  going  to  be  sold.     If  it  were  so,  a 
person  might  be  almost  ruined  by  employing 
a  broker  to  bid  for  a  single  article  which  he 
desired    to    have.     There    is    an    example 
applicable  to  the  case  in  Story  on  Agency, 
section  129.    The  Judge  of  the  Small  Cause 
Court  has  quoted   this   book,   but  has  not 
noticed   this    section.     There    the    learned 
author,  speaking  of  the  distinction  between 
a  special  and  general  employment  of  an  agent 
and  the  grounds  of  it,  says  :  **  The  same 
distinction  was  familiarly  exemplified  in  the 
civil  law  by  the  case  of  an  authority  even  to 
buy  a   single   thing  for  the    principal.     If 
the  agent  was  authorized  to  buy  generally 
without  fixing  any  price  for  the  thing,  the 
principal  was   bound   by   his   purchase,   at 
any    price    whatsoever.     But,   if   the  agent 
was  limited  as  to  price,  then  he  could  not 
bind  the  principal  beyond  that  price.     The 
former  was  a  general,  the  latter  a  limited, 
authority."     Then     the     authorities     from 
the  civil     law    are     quoted.     This     shows 
that  it  would  be  most  unreasonable  to  say 
that  conduct  of  this  kind — sending  a  broker 
or  agent  merely  with  authority  to  bid  for  a 
particular  article,  or  to  bid  a  particular  price — 
is  such  as  to  make  the  person  liable  to  take 
and  pay  for  every  article  which  the  person 
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employed  might  think  fit  to  bid  for.  We 
must  state  to  the  Judge  of  the  Small  Cause 
Court  that  the  act  of  the  defendant  was  not 
such  as  to  induce  third  persons  to  believe 
that  Manook  was  employed  generally  for  the 
purpose  of  bidding,  so  as  to  make  the  defend- 
ant responsible  for  all  purchases  made  in 
his  name.  The  judgment  dismissing  the 
suit  will  stand.  As  no  one  appears  in  this 
Court,  there  will  be  no  costs  of  the  reference. 


The  28lh  May  1874. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

yudges, 

Mesne-profits— Decree— Execution. 

Case  No.  52  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  First  Subordinate  Judge  oj 
Mymensingh,  dated  the  2^th^  December 
1873, 

Bhoobunessuree  Chowdhrain  and  another 
(Judgment-debtors),  Appellants, 

versus 

W.  B.  Manson  (Decree-holder), 
Respondent. 

Baboo  Ashootosh  Mookerjee,  for  Appellants. 

Baboos  Bhowanee  Churn  Dutt  and  Umbika 
Churn  Bose  for  Respondent. 

Following  a  judgment  of  the  High  Court,  North-West 
Provinces,  it  was  held  that,  when  a  decree  is  silent  as 
to  mesne-proBts  subsequent  to  the  institution  of  the 
suit,  they  cannot  be  given  by  the  Court  executing  the 
decree. 

Where  a  suit  is  for  mesne^profits  alone,  the  Court 
executing  the  decree  is  not  competent  to  Hx  the  amount 
in  the  course  of  execution. 

Kemp,  J. — The  judgment-debtors  are  the 
appellants  in  this  case.  It  appears  that  the 
late  Mr.  Brodie  obtained  a  decree  on  the 
27th  of  December  1870  against  the  judg- 
ment-debtors or  their  predecessors.  The 
suit  was  for  possession  of  a  lo-anna  share 
and  for  wassilat  on  a  3-anna  6-gunda 
2-cowTie  2-krant  share  of  an  estate  of 
which  the  plaintiff,  Mr.  Brodie,  had  obtained 
a  dyesoodee  ijara  lease  from  the  defendants. 
It  appears  that  the  farm  of  the  3-anna  6- 


gunda    2-cowrie    2-krant    share    had    nm 
out  at  the  time  the  suit  was  brought,  but  the  : 
farm  of  the   lo-anna  share  had  still  some  I 
time  to  run  when   the    suit  was  brought  | 
The  claim  as  stated   in  the  plaint  was  for 
possession     of    the     loanna    share    with 
wassilat  from   the    13th    of    Kartick   1273, 
which  is  alleged  to  have  been  the  date  of 
ouster,  to  the  23rd  of  Cheyt   1276,  or  for 
3  years  5  months  and  11  days,  amottnting 
to    Rs.     1,015-8;    and    with    reference   to 
the     3-anna      6-gunda      2-cowrie     2-krant 
share,  the  claim  was  for  wassilat  alone,  and 
not     for     possession,     the    wassilat    being 
calculated  from   the   13th  of  Kartick  1273I 
to  the    13th  of  Cheyt  1275,  or  for  2  yearsi 
5  months  and  18  days,  amounting  to  Rs.  481. 
The  decretal  order  is  to  this  effect :  That  the' 
plaintiff,  the  lessee,  is  to  obtain  possession 
again  of  the  10  annas  up  to  the  term  of  his 
lease;  and  for  that  share,  as  well  as  for  the; 
share    the    term    of    which    had    expired*] 
namely,     the     3-anna     6-gunda     2-cowrie 
2-krant  share,   he   was  to  receive    wassilat 
" ClW^^^?!  'i^l^'   ^^^  >s,   wassilat     for   tht 
time  he  was  out  of  possession  as  per  plaint 
That  wassilat  was  to  be  ascertained  by  as 
inquiry,  and  interest  on  the  sum  ascertained 
was  to  run  from  the  date  of  ascertainmeol^ 
at  the  rate  of  6  per  cent,  per  annum.    We 
have  been  thus  par^cular  in  setting  out  ihi 
terms  of  the  decree,  inasmuch  as  the  wh<^ 
case  turns  upon  the  proper  construction 
that  decree.     The  Subordinate  Judge,  in 
not  very  intelligible  judgment,  says  that 
Ameen  was  deputed  to  ascertain  the  wassil 
that  he  found  that  the  net  wassilat  on  i 
lo-anna  share  for  4   years   8  months  a 
29    days'  was     Rs.    1,556-14-8,    and 
on    the    3-anna   6-gunda   2-cowrie    2-kr 
for   2   years  5    months   and    18    days, 
wassilat  was  Rs.  268-1-6,  total  Rs.  1,826-15- 
But    then,     says    the    Subordinate    Jud| 
as    a    former    Judge    had     awarded 
459-14-8   as  the  yearly  jumma  payable 
the  zemindar  Hur    Kishore  Chowdhry, 
decree-holder  had  agreed  to  accept  wassi 
at  that  rate,  and  that  the  judgment-debt^ 
likewise  agreed  to  this  rale  of  wassilat,  b 
wanted   the   sudder  jumma  and   collects 
charges  to  be  deducted.     This  the  Subord 
nate  Judge  considered  to  be  absurd ;  for,  if  t' 
sudder  jumma  were  to  be  deducted 
the  wassilat,  then  the  decree-holder  wo 
receive  nothing ;  and  if  to  this  be  added  1 
per  cent,  for  collection -expenses,  the  deer 
holder,  instead  of  getting  something  in 
shape  of  wassilat,  would  have  himself  som^ 
thing  to    pay   to   the   debtors.    There" 
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says  the   Subordinate    Judge,    the  decree- 
holder,  for  the  purpose  of  avoiding  litigation, 
consented  to  Rs.  459  as  the  rate  of  wassilat, 
and  this  the   Subordinate   Judge   considers 
to  be  a   very   fair   arrangement.     He   also 
observes  that   he   would    have   been  better 
pleased   had   the   judgment-debtors   shown 
correct   accounts   of  iheir   collections,   but, 
Bot  having   done   so,   the  debtors  must  be 
satisfied  with  the  mode  of  calculation   and 
the  rate  fixed  by  Mr.  Simpson  for  wassilat. 
They  were  therefore  ordered  to  pay  wassilat 
at  the  rate  of   Rs.     459-14-8,  with    interest 
on  the  aggregate  sum  at  the  rate  of  4  per 
ceot.  from  the  date  of  the  decision   of  the 
Subordinate  Judge. 
On  appeal,  the  grounds  taken  are  : — 
lU, — That  the  lower  Court  was  wrong  in 
allowing    mesne-profus    in    respect    of   the 
lo-anna  share  for  4  years  8  months  and  29 
days,  inasmuch  as,  upon  a  true  construction  of 
Ibe  decree  under  execution,  the  decree-holder 
:«  entitled  to  mesne-profits  in  respect  of  the 
sdd  share  for  3  years  5  months  and  11  days 
«nly.     The  2nd  ground    is  that  the  suit  in 
lespect    of    the    3-anna   6-gunda   2-cowrie 
J-krant  share  having  been  for  mesne-profits 
alone,  the  amount  of  those  profits  ought  to 
have  been  determined  prior  to  the  decree  that 
•as  passed  in  the  suit,  and  that  the  lower 
Court  was  not  competent  to  fix  the  amount 
n  the  course  of  execution.   •  jr^. — That  the 
lower  Court  has  erred  in  refusing  to  make 
powance    for  the  usual  costs   of  collection 
"  for  the  jumma  payable  to  Government 
its  estimate  of  the  annual  profits  of  the 
;  and,  further,  that  its  estimate  of  such 
IS  was  conjectural  and  unsupported  bv 
ence. 
On  the  first   ground,  we   think    that   the 
ge  is  clearly  wrong  in  his  construction 
the    decree.     The    decretal    order    has 
eady  been  set  out  by  us  in  detail,  and  it  is 
tafficient  to    say  that   the ''C^^^^^^f  5|^^  " 

Merrcd  to  in  the  decretal  order,  means  from 
^  13th  of  Kartick  1273  to  the  23rd  Cheyt 
[^276;  and  therefore  that  the  wassilat  must 
^e  calculated  for  3  years  5  months  and  1 1 
i^fays,  and  not  for  4  years  8  months  and  29 
lays.  There  is  a  judgment  of  the  High 
Court  of  Judicature,  North-West  Provinces, 
y  the  Chief  Justice  Sir  Walter  Morgan 
bd  Mr.  Justice  Ross,  dated  the  loth  of 
Sfovember  ib69,  to  be  found  at  page  166, 
Tol.  I.  of  the  reports  of  that  Court,  to 
he  effect  that,  when  a  decree  is  silent  as  to 
Hesne-profits  subsequent  to  the  institution 
(f  the  suit,  they  cannot  be  awarded  by  the 
art  executing  the  decree. 

VoL  XXII. 


On  the  second  ground,  we  think  that,  inas- 
much as  the  suit  with  reference  to  the 
3-anna  6-gunda  2-co\vrie  2-krant  share 
was  not  a  suit  for  possession  of  the  share 
with  mesne-profits,  but  was  a  suit  for  mesne- 
profits  alone,  the  Court  executing  the  decree 
is  not  competent  to  give  the  amount  of 
wassilat  in  the  execution-stage. 

With  reference  to  the  third  ground  of 
appeal,  we  do  not  think  that  the  lower 
Court  has  erred.  The  judgment-debtors 
have  not  filed  any  account  of  the  amounts 
collected  by  them  during  the  time  of  their 
wrongful  possession,  and  it  is  very  clear  that 
the  Ameen's  inquiry  resulted  in  fixing  a 
much  larger  sum  than  that  fixed  by  the- Court ; 
and  the  decree-holder  appears,  as  the 
Subordinate  Judge  observes,  to  have  accepted 
Mr.  Simpson's  rate  in  order  to  avoid  further 
litigation.  It  is  also  clear  that  this'mehal 
was  given  in  dyesoodee  ijara  to  Mr.  Brodie, 
and  that  the  terms  of  his  lease  were  that  he 
was  to  collect  the  whole  of  the  assets 
receivable  from  the  ryots,  and  that  the  parties 
indebted  to  him,  namely,  the  zemindars,  were 
to  pay  the  sudder  jumma.  We,  therefore, 
think  that  the  judgment-debtors  are  not 
entitled  10  any  deduction  on  account  of  the 
sudder  jumma  or  collection-charges. 

We  modify,  therefore,  the  decree  of  the 
Subordinate  Judge  as  follows:  The  wassilat 
on  the  lo-anna  share  will  be  calculated  for 
a  period  of  3  years  5  months  and  1 1  days 
at  the  rate  assumed  by  the  Court  below,  and 
no  wassilat  is  to  be  given  in  the  execution- 
stage  in  respect  of  the  3-anna  6-ganda 
2-cowrie  2-krant  share:  The  rest  of  the 
decree  will  stand.  Each  party  to  pay  their 
own  costs  of  this  appeal. 


The  28th  May  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Rent-decrees— Review. 

Case  No.  360  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Chittagong,  dated  the 
2rd  July  18^3,  affirming  an  order  of  the 
Moonsiff  of  Deang,  dated  the  jrst 
May  iSjj, 

Mooraree  Mobajim  (Petitioner),  Appellant, 

versus 

Mahomed  Akmal  (Opposite  Party), 
Kespondent, 
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Baboo  Aukkil  Chunder  Sen  for  Appellant. 

Baboo  Grish  Chunder  Gkose  for 
Respondent. 

Where  claims  for  rent  were  decreed  by  a  Deputy 
Collector  on  the  basis  of  a  decree  for  a  kubooleut,  and 
the  latter  decree  was  subsequently  set  aside  in  appeal  : 

Hbld  that  the  remedy  open  to  the  judgment-debtors 
under  the  former  decree  was  to  petition  the  Deputy 
Collector  for  a  review  of  his  decisions. 

Kemp,  y, — The  appellant  before  us 
obtained  an  order  from  the  Deputy  Collector, 
dated  the  i6lh  of  May  1870,  for  the  refund 
of  certain  moneys  which  the  opposite  party, 
the  respondent  before  us,  had  recovered  in 
execution  of  three  decrees.  It  appears  that 
the  respondent  brought  a  suit  against  the 
appellant  before  us  for  a  kubooleut,  and 
while  that  suit  was  pending  on  appeal  before 
the  High  Court,  three  suits  for  rent  were 
also  brought  on  the  13th  of  May  1868,  24th 
of  July  1868,  and  27th  of  May  1869.  It 
is  said  that  these  claims  for  rent  were 
brought  on  the  basis  of  the  decree  for  a 
kubooleut.  But  the  decrees  are  not  on  the 
record,  as  they  ought  to  have  been,  and  ii 
was  the  business  of  the  special  appellant  to 
see  that  they  were  on  the  record,  and  to  place 
them  before  the  Court.  This  is  the  more 
important,  inasmuch  as  we  find  that,  in  the 
petition  of  objection  on  the  part  of  Mahomed 
Akmal,  the  special  respondent  before  us. 
when  called  upon  to  show  cause  why  he 
should  not  refund  that  money,  he  distinctly 
says  that  the  decrees  were  ^'  "Sft^C^^f 
f^*1?t  ^tf^  ^t^^T?l"  on  a  balance 
admitted  by  the  then  petitioners,  now  appel- 
lants before  us.  These  decrees  not  being 
before  the  Court,  we  have  only  the  order  of 
the  Deputy  Collector,  and  it  is  true  that  in  that 
order  the  Deputy  Collector  recites  that  these 
claims  for  rent  were  based  upon  the  decree 
obtained  for  a  kubooleut.  The  Deputy 
Collector  in  his  order  says  that  the  appellants 
before  us  might  get  a  refund  of  this  money, 
and  a  kyfeut  is  called  for  from  the  office  as 
to  what  sum  has  been  paid.  The  opposite 
party,  the  special  respondent,  appealed  against 
this  order  to  the  Collector  and  to  the  Revenue 
Commissioner,  who  both  declined  to  go  into 
the  merits  of  the  case — the  Collector  holding 
that  there  was  no  appeal,  and  the  Commis- 
sioner holding  that  he  had  no  jurisdiction. 
The  appellant  has  now  proceeded  to  execute 
the  order  of  the  Deputy  Collector,  treating 
it  as  an  order  passed  in  execution  of  decree, 
and  has  applied  to  the  Civil  Court  to  carry 
out  that  order.  The  first  Court,  the 
Moonsiff,  misunderstood  the  case  altogether. 


r^ 


lie  says  that,  as  more  than  three  years  have 
elapsed  since  the  date  of  the  decree,  it  cannot 
be  executed,  and  therefore  the  petitioner's 
prayer  must  be  rejected.  On  appeal,  the 
Judge  was  of  opinion,  after  stating  briefly 
the  facts  of  the  case,  that  the  petitioner 
could  not  now,  "  without  more  ado,"  as  tbe 
Judge  says,  ask  the  Court  to  get  him  back 
the  sums  realized  under  the  three  rent- 
decrees  which  were  not  appealed  from  or  set 
aside,  and  that  clearly  the  petitioner  cannot 
have  what  he  asks;  in  short,  the  Judge 
thought  that  the  petitioner  must  bring  a 
separate  suit. 

We  think  that  the  petitioner,  special 
appellant  before  us,  had  a  remedy  open  to 
him  which  he  neglected  to  take,  namely,  toi 
petition  the  Deputy  Collector  for  a  review 
of  these  three  rent-decisions.  We  also,  as 
already  observed,  have  not  these  decrees 
before  us,  and  we  cannot  say  whether  ther 
were  based  upon  the  kubooleut-decree  cii 
not.  Then  we  also  have  the  fact  that,  i| 
the  petitioner,  special  appellant,  had  askei' 
for  a  review,  the  question  might  have  beeil 
gone  into  as  to  what  was  the  rent  due  to  tbi^ 
special  respondent,  not  according  to  tlHi 
kubooleut  set  aside  by  the  High  Court,  bi 
according  to  the  admitted  rate;  and,  if 
were  to  hold  that  the  order  of  the  Depi 
Collector  could  be  carried  out,  and  ttiesui 
refunded,  the  result  would  be  that 
special  respondent  would  lose  the  whole 
his  rent,  as  any  suit  which  he  might  sub; 
quently  bring  for  rent  would  be  barred 
the  Statute  of  Limitation.  We  dismiss 
special  appeal,  but,  under  the  circumstance 
without  costs. 


The  28ih  May  1874. 

Present :  | 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Monij 

Judges,  ^ 

Act  VIII.  of  1859,  s.  246— Limitation— Res   | 

adjudicata.  | 

Case  No.  1783  of  1873.  \ 

Special  Appeal  from  a  decision  passed 
the  Officiating  Judge  of  Sarun,  dated 
1 2th  July  iSyj^  reversing  a  decision  0/ , 
Sudder  Moonsiff  of  that   District,    daii 
the  1 6th  August  i8y2.  1 

Rughoonath   Pershad   and  another  (two 
the  Defendants),  Appellants, 

versus 

Surjoo  Pershad  Singh  and  another 
(Plaintiffs),  Respondents. 
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Baboo  Kalee  Kishen  Sen  for  Appellants. 
Mr,  R,  E,  Twidale  for  Respondents. 

An  objector's  claim,  under  Act  VI  i  I.  of  1859,  s.  246, 
bannfif  been  disallowed,  he  brought  a  reg^ular  suit  to 
establish  his  right,  and  to  have  the  sale  stayed.  The 
attached  property  was  however  sold  pending  this  suit, 
which  was  subsequently  dismissed.  He  then  brought 
another  suit  for  a  declaration  that  the  property  (which 
was  ftill  in  his  possession)  was  his,  and  was  not  affected 
by  the  sale : 

Held  that.  In  calculating!  limitation,  no  deduction 
could  be  made  for  the  time  consumed  in  the  first  suit ; 
and  that  the  cause  of  action  in  the  second  suit  was 
the  same  as  that  in  the  first. 

Phear^  J, — We  think  that  the  Judge  has 
fallen  into  error  in  this  case.  The  plaintiff  sues 
alleging  that  he  has  been  and  is  in  possession 
of  certain  land  as  his  own  property  ;  that  this 
land  was  attached  under  a  decree  which  had 
I ^en  passed  against  another  person ;  andthere- 
lipon  he  objected  to  the  attachment  and  sale 
;i)f  his  property  under  this  decree,  in  pursuance 
|3tf  the  provisions  of  section  246  of  the  Civil 
iProcedure  Code.  But,  on  the  27th  February 
F1871,  the  claim  so  made  by  him  to  the  pro- 
perty and  his  objection  to  the  sale  were  dis- 
piBowed.  On  the  1 8th  April  of  the  same  year, 
le  brought  a  regular  suit  to  establish  his  right 
to  the  property,  in  which  he  asked  that  the  sale 
^ight  be  stayed.  The  sale,  however,  was 
cted,  notwithstanding  the  pendency  of  this 
It,  on  the  ist  May  187 1 .  And,  on  the  29th 
the  following  September,  the  Court  dis- 

ed  the  suit  with  costs. 
The  present  suit  was  instituted  on  the  2  7ih 
il  1872  for  precisely  the  same  purpose  as 
regular  suit  which  was  instituted  on  the 
April  1 87 1,  namely,  in  order  to  have  a 
ration  that  the  property  of  which  the 
iff  says  he  is  still  in  possession,  is  his, 
plaintiff's,  property,  and  was  not  affected 
the  sale  which  was  held  in  May  1871. 
The  first  Court  was  of  opinion  that  the 
Dt  suit  is  barred  by  the  operation  of  the 
clause  of  section  246. 
But, on  appeal  to  the  Lower  Appellate  Court, 
Jadge  was  of  opinion  that  the  time  which 
consumed  in  the  fruitless  suit  instituted 
April  1871  and  dismissed  in  September 
I  ought  to  be  deducted  from  the  period 
has  elapsed  between  the  rejection  of 
plaintiff's  claim  in  February   1871    and 
date  when  the  present  suit  was  brought. 
And  if  this  deduction  be  made,  then  the 
tsuit  will  appear  to  have  been  brought 
Q  the  period  of  one  year  from  the  lime 
the  rejection  of  the  plaintiff's  claim  under 
IBCtion  246. 

1;  The  Jadge  does  not  give  the  ground  upon 
Mitch  he  thinks  this  deduction  ought  to  be. 


made ;  and  we  know  of  no  other  ground  upon 
which  he  can  put  it  than  that  afforded  by  the 
14th  section  of  Act  XIV.  of  1859.  But  it 
appears  to  us  plain  that  the  deduction  is  not 
authorized  by  this  section.  The  words  of 
the  section  are :  **  In  computing  any  period 
"  of  limitation  prescribed  by  this  Act,  the  time 
**  during  which  the  claimant,  or  any  person 
''  under  whom  he  claims,  shall  have  been 
''  engaged  in  prosecuting  a  suit  upon  the  same 
**  cause  of  action  against  the  same  defendant, 
*'  or  some  person  whom  he  represents,  bond 
^'  fide  and  with  due  diligence,  in  any  Court  of 
"  judicature  which,  from  defect  of  jurisdiction 
''or  other  cause,  shall  have  been  unable  to 
'*  decide  upon  it,  or  shall  have  passed  a  decision 
"  which,  on  appeal,  shall  have  been  annulled 
*'for  any  such  cause,  including  the  time 
'*•  during  which  such  appeal,  if  any,  has  been 
"  pending,  shall  be  excluded  from  such  com- 
**  putation." 

And  it  has  been  held  that  the  words  "  or 
other  cause  "  mean  a  cause  of  the  nature  of 
defect  of  jurisdiction. 

If,  then,  the  Judge  thought  that  the  dismiss- 
al of  the  plaintiff's  first  suit  in  September 
1 87 1  fell  within  the  words  of  this  section,  he 
must  have  considered  that  the  dismissal  was 
the  result  of  defect  of  jurisdiction  in  the 
Court,  or  of  some  cause  analogous  to  defect  of 
jurisdiction.  But  it  is  quite  plain  to  us  that 
this  was  not  the  case. 

So  that  it  appears  to  us  to  be  beyond 
question  that  the  Judge  was  wrong  in  con- 
sidering that  the  deduction  of  time  which 
he  made  could  lawfully  be  made  in  this  case. 
And  if  the  deduction  of  time  be  not  made, 
then  quite  plainly  the  present  suit  has  been 
instituted  at  a  distance  of  time  exceeding 
one  year  from  the  date  when  the  plaintiff's 
claim  under  section  246  was  disallowed  by 
the  Court.  The  last  clause  of  section  246, 
which  we  referred  to  just  now,  runs  in  these 
words :  **  The  order  which  may  be  passed 
"  by  the  Court  under  the  section  shall  not  be 
"subject  to  appeal,  but  the  party  againsf 
"  whom  the  order  may  be  given  shall  be  at 
^  liberty  to  bring  a  suit  to  establish  his  right 
'*  at  any  time  within  one  year  from  the  date 
*'  of  the  order." 

And  the  effect  of  this  clause  is  that,  if  he 
does  not  bring  his  suit  to  establish  his  right 
within  one  year  from  th^  date  of  the  order, 
he  is  barred  from  bringing  his  suit. 

But  it  has  been  pressed  upon  us  in  argu- 
ment that  the  present  suit  is  not  founded 
upon  the  cause  of  action  whicli  was  furnished 
by  the  order  of  the  27th  February  1871.  It 
is  said  that,  since  that  order  was  made,  and 
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since  the  plaintiff's  first  suit  was  instituted, 
the  sale  of  the  plaintiff's  property  in  exe- 
cution of  the  stranger's  decree  has  been 
effected,  and  that  this  sale  constitutes  a  new 
cause  of  action ;  that  it  is  such  an  addition  to 
the  plaintiff's  ground  of  complaint  as  to 
substantially  alter  his  cause  of  action. 

But  we  think  that  this  contention  is  not 
sound.  The  plaintiff,  by  coming  before  the 
Court  under  section  246,  invited  the  Court 
to  decide  between  him  and  the  judgment- 
creditor  and  judgment-debtor  in  the  other 
suit  whether  the  property  which  had  been 
attached  was  his  properly  or  the  property 
of  the  judgment-debtor,  with  a  view  to 
prevent  its  being  sold.  The  result  of  his 
objection  was  that  a  summary  order  was 
passed  under  section  246  declaring  that  the 
property  was  the  properly,  not  of  the  present 
plaintiff,  but  of  the  judgment-debtor,  and 
liable  to  be  sold  in  execution  of  the  decree. 
This  summary  decision  of  the  Court,  which 
he,'  the  plaintiff,  had  himself  invited,  was 
not  altered  in  any  degree  hy  the  natural 
consequence  which  (lowed  from  it,  namely, 
that  the  property  was  sold.  And  therefore 
it  seems  that  the  ground  upon  which  the 
plaintiff  puts  his  present  suit  is  nothing 
other  than  the  ground  upon  which,  according 
to  the  terms  of  the  last  clause  of  section 
246,  he  has  a  right  to  come  into  Court  in  a 
regular  suit  to  ask  that  his  right  to  the  pro- 
perty attached  may  be  established,  provided 
he  comes  within  one  year. 

So  that,  if  we  look  at  the  present  suit 
alone,  regard  being  had  to  the  date  on  which 
the  summary  decision  of  the  Court  was 
passed  under  section  246,  it  appears  clear 
that  the  present  suit  is  barred  by  the  last 
clause  of  section  246. 

But,  if  we  go  further  and  look  at  the 
suit  which  the  plaintiff  brought  in  April 
1 87 1,  we  find  that  that  suit  was  a  suit 
substantially  the  same  as  the  present  suit, 
and  founded  upon  the  same  cause  of  action. 
The  plaintiff  then,  be/ore  the  sale  had  taken 
place,  brought  his  regular  suit  in  order  to 
have  the  summary  order  of  February  1871 
set  aside,  and  his  right  to  the  property 
attached  established.  We  have  already  pointed 
out  that  is  the  essence  of  the  present  suit. 
The  object  which  he  sought  in  the  suit  ai)d 
the  ground  upon  which  he  tried  to  establish 
his  case  are  substantially  the  same  in  both 
the  suits.  Therefore  the  present  suit  seems 
to  be  also  barred  by  the  simple  fact  that  the 
plaintiff  had  previously  brought  a  suit  on  the 
same  ground  of  action  in  April  1871,  which 
suit  was  dismissed  in  September  1871. 


We  may  remark  that  the  late  Chief  Justice, 
Sir  Barnes  Peacock,  pointed  out  in  the  case 
which  is  reported  in  7  Weekly  Reporter 
256,  the  special  ingredient  which  was 
the  distinguishing  feature  of  the  cause  of 
action  under  section  246.  He  says:  **If 
•'the  Court  had  summarily  decided  that  the 
**  property  was  liable  to  be  sold,  then  it 
"would  be  necessary  to  get  rid  of  that  sum- 
"  marv  order,  and  the  suit  must  have  been 
''brought  within  one  year  from  the  date  of 
"that  order." 

As  long  as  the  summary  order  passed  on 
the  27th  February  1871  in  the  present  case 
was  operative  against  the  plaintiff,  he  could 
have  no  right  to  have  it  declared  that  he  had 
a  title  to  the  land  as  against  the  persons  in 
whose  favour  that  summary  order  was  made, 
unless  he  asked  the  assistance  of  the  Court 
for  that  purpose  within  the  period  of  one 
year  limited  according  to  section  246. 

We  are  of  opinion  that  the  decision  of  the 
first  Court  was  correct,  and  that  the  decision 
of  the  Lower  Appellate  Court  overruling  that 
decision  is  erroneous.  Accordingly  we 
reverse  the  decree  of  the  Lower  Appellate 
Court,  and  affirm  that  of  the  first  Court,  with 
costs. 


The  28th  May  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Conveyance — Non -registration — Specific 
Performance — Damag^es. 

Case  No.  1739  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Sarun,  dated 
the  2gth  April  iSyj,  affirming  a  decision 
of  the  Moonsiff  of  Pursa^  dated  thi 
2gth  September  i8yi. 

Nund  Kishore  Lall  (Plaintiff),  Appellant, 

versus 

Mohun  Lall  and  others  (Defendants), 
Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appellant*  \ 

Moonshee  Mahomed  Fusuf3.nd  Baboo       \ 
Judoo  Nath  Sahoy  for  Respondents,        | 

i 

i 

Where  the  excfcutants  of  a  deed   of  conveyance  ! 

{kobala)  omit  to  have  it  re^stcred,  and  the  property  is  i 

sold  to  a  third  party  who  takes  it  boKdfide  for  valniuble  | 

consideration,  the  party  in  whose  favour  the  coaveyaoce 

d- 


i874.j 


Civil 


THE    WEEKLY    EEPORTElC. 


Rulings. 


165 


was  executed  should  seek  his  remedy  ag^ainst  the 
executants,  not  in  a  suit  for  specific  performance,  but  in 
ao  action  for  damages. 

Phear,  J. — Wk  think  that  the  decision  of 
the  lower  Court  is  right,  although  we  by  no 
means  concur  in  all  the  reasons  for  it  which 
have  been  given  by  the  Lower  Appellate 
Court. 

The  suit,  so  far  as  it  is  a  suit  against  the 
present  ■  possessor  of  the  land  to  recover 
possession  of  the  land,  must  fail,  because 
the  plaintiff  is  unable  to  give  any  evidence 
of  his  title.  According  to  his  account,  that 
title  was  given  to  him  by  a  conveyance  from 
the  1st  and  2nd  defendants  in  December 
1870.  But,  inasmuch  as  the  plaintiff  admits 
that  this  conveyance,  although  dul/  executed 
as  he  says,  was  not  registered,  it  cannot  be 
used  in  evidence  in  this  suit.  And  no  other 
evidence  of  the  contract  of  sale  can  be 
substituted  for  it. 

So  far  as  this  is  a  suit  brought  against 
the  1st  and  2nd  defendants  to  compel  them 
to  take  the  kobala  or  deed  of  conveyance 
to  the  registration  office  for  the  purpose  of 
its  being  registered,  it  is  a  suit  for  the  per- 
formance of  an  implied  contract  to  this  effect. 
The  Court  would  only  make  a  decree  for 
specific  performance  when  it  was  satisfied 
that  complete  ji^stice  between  the  parties 
required  that  the  decree  should  be  made,  and 
that  a  money-recompense  would  not  afford  a 
sufficient  remedy  for  the  plaintiff. 

Now,  in  this  case,  several  very  serious 
difficulties  lie  in  the  way  of  carrying  out  a 
decree  for  specific  performance,  even  suppos- 
ing such  a  decree  were  made  in  favour  of  the 
plaintiff,  because,  in  the  first  place,  if  the 
defendants  i  and  2,  acting  under  the  orders 
of  this  Court,  were  to  go  with  the  plaintiff 
to  the  registration  office,  and  present  the 
kobala  for  registration,  it  seems  to  be  clear 
that  they  would  be  out  of  time,  and  it  is 
more  than  doubtful  whether  the  plaintiffs, 
under  these  circumstances,  would  have  any 
means  of  compelling,  or  right  to  require,  the 
Registrar  to  register  the  deed. 

And,  secondly,  if  the  result  could  in  this 
way  be  effected,  which  the  plaintiff  desires, 
and  the  deed  could  be  registered,  then  the 
ase  which   the   plaintiff  would  make  of  it 
would  be  to  oust  the  3rd  defendant  from  the 
actual  possession  of  property  which  he  has 
honestly  bought  from  the  other  defendants, 
and  for  which  he  has  given  valuable  consider- 
ation.   A  Court  of  Equity  should  certainly 
hesitate    some    time    before    it    passed    a 
decree  for  specific  performance  of  a  contract 
against  the  defendant  No.    i.  which  should 


lead  to  a  consequence  of  this  kind  as  regards 
an  honest  third  person,  the  defendant  No.  3. 

And,  finally,  there  seems  to  be  really  no 
substantial  reason  for  making  a  decree  for 
specific  performance  at  all,  because  the 
plaintiff  would,  so  far  as  we  can  judge  on  the 
facts  of.  the  case,  be  afforded  ample  remedy 
for  the  wrong  which  he  has  suffered  by 
a  decree  for  money-damages  if  he  had  asked 
for  it. 

On  the  whole,  it  seems  that  this  suit  has 
been  misconceived.  Instead  of  bringing  it, 
the  plaintiff  ought  to  have  sued  the  defend- 
ants Nos.  I  and  2  for  damages  in  order 
that  he  might  be  recompensed  the  loss  which 
he  has  sustained  by  their  wrongful  conduct. 

We  dismiss  the  appeal  with  costs. 

All  the  parties  respondent  who  appeared 
separately  must  have  separate  costs. 


The  2 1st  May  1874. 

Present :  ' 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Mbntague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Limitation—Fraudulent  or  Forcible  Acquisitioa 
— Reg'ulation  IL  of  1805,  s.  8. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  William,  in  Bengal* 

Maharajah  Rajender  Kishore  Singh 

versus 
Rajah  Saheb  Perhlad  Sein. 

Regulation  II.  of  1S05,  s.  3,  which  provides  that  the 
limitation  of  12  years  shall  not  be  considered  appli- 
cable to  any  private  claims  of  right  to  immoveable  pro- 
perty, if  the  party  in  possession  shall  have  acquired 
possession  by  violence,  fraud,  or  other  unjust  dishonest 
means,  must  be  considered  with  some  strictness  (other- 
wise the  door  would  be  opened  widely  to  a  larg'e  class 
of  claims  which  ousj^ht  properly  to  be  barred),  and  the 
alleged  fraudulent  or  forcible  dispossession  must  be 
clearly  established. 

In  this  case  the  plaintiff  and  the  defendant 
are  two  neighbouring  Rajahs,  each  possessing 
a  large  tract  of  land,  and  the  question  is  to 
which  of  their  conterminous  estates  the 
villages  in  dispute  belong.  It  would  appear 
that  disputes  arose  between  the  predecessors 
of  these  Rajahs  in  the  early  part  of  this 
century,  and  two  cross-suits  were  instituted 
between  them  in  the  beginning  of  the  century. 
The  then  Rajah  of  Raranugger  claimed  12  J 
tuppehs,  and,  on  the  other  hand,  the  then 


*From  the  judgment  of  Bayley  and  Pundit,  JJ.,  in 
Regular  Appeal  No.  136- of  1^63,  decided^  on  the  29th 
September  1S66, 

e 


i66 


Civil 


THK    WfiKKLY    REPORTKR. 


Rulings, 


[Vpi.  xxn. 


Rajah  of  Bettiah  claimed  some  85  villages, 
which  are  said  to  have  formed  a  mebal  called 
Hamrah.  The  result  was  that  each  failed. 
The  Rajah  of  Ramnugger  failed  in  establish- 
ing his  title  to  those  tuppehs,  the  tuppehs 
being  accorded  to  the  Rajah  of  Bettiah,  and, 
on  the  other  hand,  the  Rajah  of  Bettiah 
failed  to  obtain  the  85  villages,  the  villages 
being  declared  to  belong  to  the  Rajah  of 
Ramnugger.  In  1861  the  present  Rajah  of 
Ramnugger  instituted  a  suit  against  the 
present  Rajah  of  Bettiah  for  the  recovery  of 
nine  villages,  alleging  them  to  be  part  of  the 
85  villages  decreed  to  his  predecessor,  and 
that  the  Rajah  of  Bettiah  had  dispossessed 
him  of  them,  and  he  put  his  case  in  this  way. 
In  1840,  on  the  death  of  the  then.  Ranee  of 
Ramnugger,  the  Government  laid  claim  to 
the  estate  as  having  escheated  to  them  for 
want  of  heirs,  and  took  possession  of  it ;  and 
the  plaintiflf  now  alleges  that,  shortly  before 
or  upon  the  Government  taking  such  pos- 
session, the  Rajah  of  Bettiah  contrived  to 
possess  himself  of  the  nine  villages  in  ques- 
tion. The  Principal  Sudder  Ameen,  before 
whom  the  case  came  in  the  first  instance, 
decided  against  the  plaintiff  in  ioto.  The 
High  Court,  being  dissatisfied  with  that 
decision,  remanded  the  case,  and  ordered  a 
local  investigation.  The  Ameen  who  con- 
ducted the  local  investigation  reported  in 
favour  of  the  plaintiff  as  to  one  of  the  nine 
villages  only;  but  the  Principal  Sudder 
Ameen  adhered  to  his  opinion  that  the  plaint- 
iff was  entitled  to  none. 

On  the  case  coming  again  before  the  High 
Court,  they  came  to  the  conclusion  that  the 
evidence  of  the  plaintiff  on  the  whole  pre- 
ponderated as  to  three  of  the  villages,  and 
accordingly  they  decreed  to  him  those  three, 
dismissing  his  suit  as  to  the  other  six.  There 
was,  however,  on  the  record  an  issue  whether 
the  suit  was  not  barred  by  the  Statute  of 
Limitations,  which  was  disposed  of  by  the 
High  Court  in  this  way :  *'  As  to  limitation, 
"  it  is  clear  that  if  we  believe  the  evidence 
"of  the  plaintiff  regarding  the  villages  we 
''  have  decreed  to  him,  that  plaintiff  is  in 
"time  as  regards  the  villages  decreed  to  him, 
''  because  the  cause  of  action  arose  to  the 
''plaintiff  at  a  time  when  it  was  impossible 
**  for  him  to  bring  the  present  suit,  until  he 
''  had  first  obtained  a  decree  in  proof  of  his 
"own  rights  of  inlieritance,  and  so  shown 
"  his  having  a  locus  standi  in  Court."  Their 
Lordships  propose  now  to  deal  with  this  ques- 
tion of  limitation,  to  which  the  argument 
before  them  was  chiefly,  if  not  wholly, 
confined. 


The  facts  bearing  upon  this  question  may 
be  shortly  stated  thus :  The  Government 
took  possession  of  the  estate  in  1840  or  184 1. 
That  is  the  time  at  which  the  plaintiff  alleges 
dispossession  on  the  part  of  the  defendant, 
and  therefore  the  time  when  his  caase  of 
action  arose.  It  appears  that  the  plaintiff 
brought  a  suit  against  the  Government  and 
another  defendant  for  the  purpose  of  estab- 
lishing his  title  as  h^ir  to  this  estate.  A 
decision  was  pronounced  in  his  favour  in  the 
year  1845  by  the  Principal  Sudder  Ameen, 
which  decision  was  confirmed  by  the  Court 
of  Sudder  Dewanny  Adawlut  in  1846.  In 
1848  he  was  actually  put  into  possession,  and 
he  remained  in  possession  until  1854.  He 
was  afterwards  called  upon  to  give  farther 
security  to  abide  the  event  of  the  appeal, 
and  on  his  failure  to  do  so,  the  Court  of 
Sudder  Dewanny  Adawlut  caused  the  estate 
to  be  put  under  attachment.  The  appeal 
was  decided  finally  in  his  favour  in  1858 
by  the  Judicial  Committee  of  the  Privy 
Council,  and  thereupon  he  was  again  pat  into 
possession. 

The  very  question  now  to  be  decided  arose 
between  these  same  parties  in  a  suit  wherein 
the  present  plaintiff  sought  to  recover  from 
the  present  defendants  certain  other  lands 
which  he  alleged  were  within  the  limits  of 
the  zemindary  of  Ramnugger,  and  not  within 
those  of  Bettiah.  This  suit,  though  com- 
menced on  the  same  day  as  the  present,  came 
on  appeal  before  this  Board  in  February 
1869.  In  that  case,  as  in  the  present,  it  was 
contended  on  the  part  of  the  plaintiff  that 
the  operation  of  the  statute  had  been  sus- 
pended by  the  litigation  in  which  he  had  been 
engaged  in  order  to  establish  his  title  to  hts 
estate  and  by  his  dispossession  in  1848. 

In  order  to  show  that  the  case  is  precisely 
in  point,  it  is  enough  to  read  a  few  sentences 
of  the  judgment.  It  is  reported  in  the  12th 
Moore's  Indiar\  Appeals,  and  at  page  341 
this  is  stated  :  "  If,  however,  it  were  grant- 
"ed  that  a  right  of  action  accrued  to  the 
''  appellant  at  the  date  of  the  thakbust  pro- 
"ceeding"  (that  would  be  the  year  1845, 
three  or  four  years  later  than  the  cause  of 
action  would  arise  in  the  present  case), "  and 
''  their  Lordships  think  it  impossible  on  the 
''  evidence  to  fix  the  dispossession  at  a  later 
"  date,  the  suit  would  nevertheless  fall  within 
"the  12  years'  limitation,  unlessr  the  appeU 
*'  lant  could  show  that  he  is  entitled  to  dedact 
"the  whole  or  some  part  of  the  period 
"between  February  1848  and  the  beginning 
"of  1858,"  "and,  to  support  this  claim  to 
"deduction,  he  must  show  that,  during  the 
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"period  to  be  deducted,  he  was,  in  the  words 
"of  the  regulation,  *  from  good  and  sufficient 
"'cause  precluded  from  obtaining  redress.' 
"Their  Lordships  would  have  great  difficulty 
"in  affirming  the  proposition  that  such  good 
"and  sufficient  cause  had  here  been  shown 
"to  exist.  The  appellant's  title  to  the  Raj 
"  of  Ramnugger  was  established  in  the  Courts 
"of  India  in  September  1846.  He  was  put 
"in  possession  of  the  properly  in  June  1848, 
"though  between  May  1854  and  some  day  in 
"the  beginning  of  1858  it  was  again  under 
"attachment.  How  can  it  be  said  in  these 
"circumstances  he  was,  between  1848  and 
1858,  precluded  from  maintaining  a  suit  for 
protecting  his  zemindary  and  recovering 
"  lands  taken  from  it  by  encroachment  ?  It 
"would  be  very  dangerous,  in  their  Lord- 
"ships'  opinion,  to  lay  down  as  a  rule  that 
"  the  pendency  of  an  appeal  to  England  puts 
"the  party  who,  subject  to  that  appeal,  is 
"the  owner  of  an  estate,  undq{  a  legal  dis- 
"  ability  to  bring  a  suit  in  that  character 
"against  third  parties."  Their  Lordships, 
therefore  affirmed  the  decision  of  the  Indian 
Courts,  which  in  that  case  had  held  that  the 
Statute  of  Limitations  was  a  bar  to  the  plaint- 
iff's claim. 

Their  Lordships  consider  themselves  pre- 
cluded from  considering  whether  the  present 
case  is  taken  out  of  the  statute  by  the  excep- 
tion in  section  14  of  Regulation  III.  of  1793, 
vtz,^  '*  or  shall  prove  that  from  minority  or 
"other  good  and  sufficient  cause  he  is  pre- 
" eluded  from  obtaining  redress,"  because 
this  question  is  actually  res  judicata  by  this 
very  tribunal  between  the  same  parties.     It 
has,  however,  been  argued  on  the  part  of  the 
plaintiff  that  in  this  case  he  brings  himself 
within  an  exception  to  be  found  in  the  sub- 
sequent Regulation  II.  of  1805,  section  3: 
"The  limitation  of  12  years  fixed  by  sec- 
"tion  14.  Regulation  III.,  1793,  section  8, 
"Regulation   VII.,    1795,   and   section    18, 
"  Regolation  II.,  1803,  shall  also  not  be  con- 
**  sidered  applicable  to  any  private  claims  of 
*'  right  to  lands,  houses,  or  other  permanent 
'*  immoveable  property,  if  the  person  or  per- 
"  SODS  in  possession  of  such  property  when 
*'  the  claim  of  right  thereto  may  be  preferred 
"'in  a  competent  Court  of  judicature  shall 
have  acquired  possession  thereof  by  vio- 
lence, fraud,  or  by  any  other  unjust  dis- 
"  honest  means  whatever ; "  and  the  regula- 
tion goes  on  to  say  that  if  the  plaintiff  seeks 
to  exempt  himself  from  the  ordinary  rule,  he 
nust  state  the  fraud  or  violence  in  his  declara- 
tion or  replication.     It    has    been    argued 
tliat  the  plainti£f  does  sufficiently  state  a  case 
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of  dispossession  by  fraud  and  violence  in  his 
plaint  and  subsequent  statement  by  his 
pleader,  and  that  the  evidence  is  sufficient  to 
satisfy  their  Lordships  that  he  was  dispos- 
sessed by  fraud  or  violence  within  the  mean- 
ing of  the  words  of  this  statute.  Although 
it  may  be  perhaps  fairly  contended  that  there 
is  a  sufficient  statement  in  the  declaration  to 
bring  the  plaintiff  within  this  exception,  no 
issue  appears  to  have  been  directed  to  this 
question,  and  the  attention  of  the  High 
Court  does  not  appear  to  have  been  directed 
to  it  at  all,  inasmuch  as  they  confined  their 
attention  entirely  to  the  question  whether  the 
plaintiff  could  bring  himself  within  the  excep- 
tion of  section  14  of  Regulation  III.  of  1793. 
But  their  Lordships  nevertheless  are  asked  to 
consider  the  evidence  and  to  say  that  the 
plaintiff  has  brought  himself  within  this 
exception.  They  think  it  right  to  observe 
that  this  is  an  exception  which  they  think 
must  be  construed  with  some  strictness,  for 
the  door  would  be  opened  widely  to  a  large 
class  of  claims  which  ought  properly  to  be 
barred  by  limitation  if  at  any  period  less 
than  60  years  a  plaintiff  were  enabled  to 
evade  the  operation  of  the  Statute  of  Limit- 
ation merely  by  alleging  and  giving  some 
evidence  of  fraudulent  or  forcible  disposses- 
sion. Their  Lordships  think  that  such 
fraudulent  or  forcible  dispossession  must  be 
clearly  established. 

Applying  their  minds  to  the  evidence  which 
has  been  relied  upon  on  the  part  of  the  plaint- 
iff, they  have  to  observe  in  the  first  place 
that  in  the  suit  as  originally  brought  and 
heard  before  the  Principal  Sudder  Ameen 
there  was  no  allegation  of  violent  or  fraudu- 
lent dispossession.  There  was  simply  a 
statement  of  dispossession.  Upon  the  case 
being  remanded,  evidence  of  dispossession 
was  brought  forward  for  the  first  time,  and  it 
was  to  this  effect:  With  respect  to  each  of 
the  three  villages  (and  their  Lordships 
believe  with  respect  to  each  of  the  nine  also), 
one  or  two  witnesses  depose  to  the  agents 
of  the  Rajah  of  Bettiah  having  come  upon  the 
land  while  the  putwaree  was  in  the  act  of 
collecting  the  rents;  that  they  happened 
to  have  found  upon  him  the  rent-roils  and 
official  documents  connected  with  the  land ; 
that  they  took  them  forcibly  from  him,  and 
expelled  him  and  took  possession.  The 
same  story  is  told  in  each  of  the  cases;  and, 
what  appears  more  singular,  it  is  also  said 
that  although  the  attention  of  the  Govern- 
ment authorities  was  called  to  the  matter, 
they  refused  to  take  any  notice  of  it.  It 
should  be  recollected  that  the  putwaree  ther 
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dispossessed  was  the  putwaree  acting  on 
behalf  of  the  Government ;  and  it  is  further 
to  be  observed  that  the  plaintiff  himself 
states  more  than  once  that  he  received 
all  these  85  villages  from  the  Government, 
who  were  in  possession  of  them,  without 
making  any  statement  at  all  as  to  this 
alleged  forcible  dispossession.  It  is  further 
to  be  observed  that  the  Principal  Sudder 
Ameen  would  appear  to  have  wholly  dis- 
believed this  evidence,  and  that  the  attention 
of  the  High  Court  was  never  called  to  it. 

Under  these  circumstances,  their  Lord- 
ships have  no  difficulty  in  coming  to  the 
conclusion. that  no  such  fraudulent  or  forci- 
ble dispossession  has  been  proved  as  would 
bring  the  plaintiff  within  the  exception  of 
section  3  of  the  Regulation  of  1805,  and 
they  feel  bound  to  decide  that  the  plaintiff's 
claim  is  barred  by  the  Statute  of  Limitations. 
The  plaintiff's  suit  must  be  dismissed  upon 
that  ground ;  and  it  is  therefore  unnecessar}- 
for  their  Lordships  to  express  any  opinion 
upon  the  merits  of  the  case. 

Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  that  the  decree  of  the 
High  Court  be  reversed,  that  the  suit  of  the 
respondent  be  dismissed,  and  that  the 
appellant  have  his  costs  in  both  the  Courts 
below  and  of  this  appeal. 


The  22nd  May  1874. 

Present  : 

The  Hon'ble  W.  Ainslie  and  W.  F.  McDonell, 

Judges,    . 

Foreclosure — Notice. 

Case  No.  2042  of  1873. 

Special  Appeal  from   a   decision   passed  by 
the    Additional    Subordinate    judge     of 
Dacca,  dated  the  2nd  July  iSyj,  affirm- 
ing a  decision  of  the  Moonsiff  of  Manick- 
gujige,  dated  the  gth  December  i8y2, 

Kalee  Koomar  Dutt  (Defendant),  Appellant^ 

versus 

Pran  Kishoree  Chowdhrain  (Plaintiff), 
Respondent, 

Baboos  Bama  Churn  Banerjee  and  Kissen 
Dyal  Roy  for  Appellant. 

Baboos  Sreenath  Dass  and  Go  pal  Lai  I 
Mitter  for  Respondent. 

The  only  person  on  whom  effectual  service  of  notice  of 
foreclosure  can  be  made  is  the  person  really  interested 
in  protecting  the  estate. 


A  inslie,  J, — The  present  plaintiff,  as  repre- 
sentative of  one  Dino  Bundhoo  fiose,  sues  to 
recover  certain  property  from  the  hands  of 
a. mortgagee  who  has  foreclosed  and  obtained 
a  decree  for  possession.     The  property  was 
originally  mortgaged  by  one  Hur   Narain, 
who  died  leaving  a  son,  Prosanno,  and  a  wife, 
ogodessuree.     On  the  death  of  Prosunno, 
ogodessuree  entered  into  possession,  and 
notice  of  foreclosure  was  served  upon  her  in 
September    1858.     This   Jogodessuree   was 
not  the  mother  but  the  step- mother  of  Pro- 
sunno.  In  1862,  DinoBundhoo,  the  maternal 
uncle  of  Prosunno,  insiitated  a  suit  to  have 
his   right   to   succeed  as  heir  of  Prosunno 
declared  as  against  Jogodessuree,  and  even- 
tually succeeded  in  recovering  the  property 
from  her.     But  in  the  meantime  the  mortgage 
had  been  foreclosed  by  a  decree  made  in 
1867  in  a  suit  in  which  the  defendant  was  at 
one  time  made  a  party.     However,  his  name 
was  afterwards  struck  off  the  record.      The 
only  question  now  is  whether  the  notice  of 
foreclosure  served  upon  Jogodessuree,   the 
party  in  possession  of  the  mortgaged  property 
after  the  death  of  Prosunno,  and  before  Dino 
Bundhoo  had  come  forward  with  his  claim, 
is   binding  upon   the  latter.     Jogodessuree, 
as  the  step- mother,  appears  to  have  had  no 
legal  right  to  the  inheritance ;  but  it  may  be 
doubted  whether  the  mortgagee  was  aware 
of  this,  or  aware  at  the  time  that  he  served 
the  notice  that  there  was  any  probabTlity  of 
a  conflict  between  Dino  Bundhoo  and  Jogo- 
dessuree.    It  may  be  taken  that  ^he  notice 
was  served  upon  a  person  whom  he  took  to 
be  the  legal  representative  of  Prosunno.     On 
the  other  hand,  there  is  this  consideration 
that  the  person  who  was  really  interested  in 
protecting  the  property  from  foreclosure  was 
the  true  heir,  and  if  we  were  to  hold  that, 
without  notice  to  him,  a  notice  served  upon 
another  person  in  temporary  possession  must 
be  taken  to  be  sufficient  notice,  it   might 
very  easily  happen  that  the  interest  of  the 
real  heir  would  suffer  even  if  no  fraud  should 
be  practised.     This,  we  think,  points  Dino 
Bundhoo  out  as  the  only  person  on  whom 
service  of  notice  could  be  properly  made. 
Although  cases  may  arise  in  which,  as    is 
alleged  in  the  present  case,  it  is  difficult  to 
find  out  who  is  the  proper  heir,  and  althoug^h 
in  this  particular  case  there  may  be  some 
hardship,  we  do  not  think  we  can  on  that 
account  depart  from  what  we  hold  to  be    the 
general  rule,  that  the  only  person  on  whom 
effectual  service  of  notice  of  foreclosure   can 
be  made  is  the  person  really  interested  in  pro- 
tecting the  estate;  in  this  case  the  heir-at- 
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law  Dino  Bundhoo.  With  reference  lo  the 
alleged  hardship  of  the  present  case,  it  may 
be  observed  ihtit  the  suit  by  Dino  Bundhoo 
was  instituted  in  1862 — five  years  before  the 
date  of  the  decree  obtained  by  the  mortgagee, 
so  that  the  mortgagee  had  ample  time  to 
serve  him  with  notice  of  foreclosure,  and  to 
include  him  in  the  foreclosure-suit. 

The  appeal  will  be  dismissed  with  costs. 


The  29th  May  1874. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  AY,  Chief 
Jusiiee,  and  the  Hon'bie  E.  G.  Birch, 
Judge. 

Sale  of  Jote  in  Execution— Rig'ht  of  Occupancy. 

Case  No.  878  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Rurigpore^ 
daied  the  lyth  January  iSjj,  reversing 
a  decision  of  the  Sudder  Moonsiff  of 
that  District^  dated  the  27th  June  iSya. 

I 

Kripa  Nath  Chakee  (Plaintiff),  Appellant, 

versus 

Doyal  Chand  Pal  and  another  (Defendants), 

Respondents, 

Bohoo  Kalee  Prosunno  Dutt  for  Appellant. 

Baboo  Tarime  Kant  Bhuttacharjee  for 

Respondents. 

The  sale  of  a  jote  in  execution  of  a  decree  against 
the  jotedar  docs  not  prove  it  to  be  transferable,  nor 
4oeft  tbe  purchaser  acquire  a  right  of  occupancy  by  his 
purchase  where  the  right  is  not  dependent  on  custom, 
h«t  i»  a  mere  creature  of  the  Rent  Law. 

^  Vol,  3:xii, 


Couch,  C.J, — In  this  case  the  plaintiif 
sought  to  recover  arrears  of  rent,  for  1274, 
1275,  and  1276,  of  a  jote  described  in  the 
plaint. 

The  suit  was  in  the  first  instance  brought 
against  Anund  Moyee,  but  a  person  named 
Doyal  Chand  came  forward  and  said  that  he 
was  the  owner  of  the  jote,  and  that  he 
purchased  it  at  a  sale  in  execution  of  a 
decree  against  Anund  Moyee.  Anund 
Moyee  did  not  appear  to  defend  the  suit. 

The  Moonsiff  by  his  decree  gave  the 
plaintiff  the  rent  for  1274  with  interest 
against  the  defendant  Anund  Moyee,  and 
decreed  that  the  defendant  Doyal  Chand, 
who  had  come  in,  was  liable  for  the  rent  for 
1275  and  1276  with  interest,  provided  that 
he  was  not  to  be  evicted,  if  he  paid  the 
amount  of  the  decree  with  costs  and  expenses 
into  Court  within  fifteen  days  from  the  date 
of  the  decree. 

From  this  there  was  an  appeal  which  was 
heard  by  the  Subordinate  Judge.  It  would 
appear  from  his  judgment  that  the  plaintiff 
had  appealed,  and  Doyal  Chand  had  also 
appealed,  and  the  ground  taken  was  that  the 
jote  being  a  transferable  one,  the  tenant 
(by  whom,  we  presume,  the  Subordinate 
Judge  meant  Doyal  Chand)  could  not  be 
ejected.  The  Subordinate  Judge  notices, 
what  is  the  fact,  that  Anund  Moyee  held  the 
jote,  but  that,  under  a  sale  in  execution  of  a 
decree  against  her,  the  appellant  before  him, 
Doyal  Chand,  had  purchased  it.  Then  he 
says  this  proves  the  jote  to  be  a  transferable 
one,  and  that  the  plaintiff's  agent  had  not,  nor 
had  the  plaintiff,  said  that  it  was  not :  ''  I 
"therefore  consider  that,  as  the  jote  has 
"  been  held  by  appellant's  predecessors  (that 
"  is,  the  predecessors  of  Doyal  Chand)  for 
"more  than  twelve  years,  the  tenant  has 
"  obtained  a  right  of  occupancy."  And  he 
made  an  order  that  the  appeal  and  the  cross- 
appeal  be  decreed  ;  both  parties  to  pay  their 
own  costs ;  Anund  Moyee  to  be  liable  to  the 
decree  for  rent  on  account  of  1275  and  1276, 
and  the  decree  for  ejectment  should  be 
reversed.    ■ 

We  do  not  understand  this,  or  how  the 
Subordinate  Judge  arrived  at  the  conclusion 
that  there  ought  to  be  such  a  decree.  The 
principal  question  in  the  case  is  whether  he 
was  right  in  holding  that  the  jote  was 
transferable,  and  consequently,  as  he  appears 
to  do,  that  Doyal  Chand  had  acquired  a  right 
of  occupancy,  and  therefore  could  not  be 
ejected.  This  seems  to  be  the  view  he  took, 
and  finding  that  it  was  transferable,  and  that 
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Doyal  Chand  had  acquired  a  right  of  occu- 
pancy, he  reversed  that  part  of  the  Moonsiff's 
decree  which  ordered  ihe  ejectment  of  Doyal 
Chand. 

The  only  circumstance  which  he  relies 
upon  as  showing  that  the  jote  was  transfer- 
able is  that  it  had  been  purchased  by  Doyal 
Chand  at  a  sale  in  execution  of  a  decree. 
We  have  held  recently  in  a  Full  Bench  in 
Regular  Appeal  No.  27  of  1873,*  that,  in  the 
absence  of  any  custom,  a  right  of  occupancy 
is  not  transferable,  that  is,  that  a  right  of 
occupancy,  which  is  merely  a  creature  of 
the  Act,  and  does  not  depend  upon  any 
custom,  cannot  be  transferred.  Upon  the 
authoritv  of  that  case,  we  must  hold  that 
the  decision  of  the  Subordinate  Judge,  where 
he  held  that  this  jote  was  transferable,  and 
that  Doyal  Chand  acquired  a  right  of  occu- 
pancy by  his  purcnase,  is  wrong.  The 
consequence  of  this  is  that  Anund  Moyee 
might  be  considered  by  the  landlord  as  still 
liable  to  pay  the  rent,  because  the  landlord 
does  not  appear  to  have  in  any  way  recog- 
nized the  transfer,  or  done  anything  which 
could  amount  to  an  acceptance  of  the  land, 
or  allowing  the  tenancy  of  Anund  AToyee  to 
be  given  up.  Doyal  Chand  has  no  right 
whatever  to  continue  in  occupation  of  the 
land.  He  has  not  acquired  a  right  of  occu- 
pancy. The  Moonsiff's  decree  was  to  some 
extent  in  his  favour,  as  it  allowed  him  to 
continue  in  occupation  if,  within  fifteen  days, 
he  paid  the  rent  for  the  two  years  for  which 
the  Moonsiff  thought  he  was  liable.  But  the 
decree  which  ought  to  be  made  is  one  for  the 
rent  for  the  three  years  against  Anund 
Moyee.  So  far  the  decree  of  the  Subordinate 
Judge  is  right,  but  it  is  wrong  in  reversing 
that  part  of  the  Moonsiff's  decree  which 
made  Doyal  Chand  liable  to  be  ejected. 

The  case  is  presented  to  us  in  rather  a 
confused  form,  but  the  decree  of  the  Moonsiff 
appears,  so  faf  as  the  order  of  ejectment  is 
concerned,  to  be  one  which  the  parties  cannot 
complain  of.  We  must  reverse  the  decree 
of  the  Subordinate  Judge,  and  alter  the 
decree  of  the  Moonsill  by  making  Anund 
Moyee  liable  for  the  rent  for  the  three  years, 
and  allowing  the  provision  for  ejectment,  if 
the  rent  were  not  paid  within  15  days,  to 
remain.  The  parties  will  bear  their  own 
costs  in  this  Court  and  in  the  Lower  Appel- 
late Court. 


Ante^  p.  22, 


The  1st  June  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G  Morris, 

Judges. 

Special  Appeal— Fiading— Issue. 

Case  No.  1851  of  1673. 

Special  Appeal  from  a  decision  passed  by  ihe 
Subordinate  Judge  of  Shahabad,  dated  the 
30th   May    iSyj,   affirming  a  decision  of 
the  Sudder  Moonsifff  of  that  District y  dated 
the  1 2th  February  iSyj, 

Chowdhry    Ajoodhya    Pershad   Singh     and 
others  (Plaintiffs),  Appellants, 

versus 

Hur  Buksh  Singh  and  another  (Defendants), 

Respondents, 

Mr,  M,  Z.  Sandel  and  Baboo  Doorga 
Mohun  Dass  for  Appellants. 

Baboo  Gopal  Lall  Mitter  for  Respondents. 

* 

A  plaintiff,  having:  complained  in  special  appeal  that 
the  Courts  below  had  without  evidence  found  ^gainyft 
him  on  the  question  whether  certain  land  was  protected 
from  enhancement,  asked  the  Hijrh  Court  to  set  aside 
the  Hnding-,  although  it  was  not  essential  to  the  decree 
which  had  been  passed. 

Accordingrly  the  Court,  seeing  that  documents  had 
been  received  in  proof  of  payment  of  rent  without  any 
evidence  of  authenticity,  set  aside  the  finding-,  and  de»- 
clared  that  it  should  not  operate  as  a  bar  to  the  issue 
being-  raised  in  any  future  suit. 

Phear y  J, — In  this  appeal  the  plaintiff  com- 
plains that  the  Courts  below  have,  withoat 
evidence  before  them,  found  against  hinn,  the 
plaintiff,  the  issue  whether  or  not  the  land 
which  is  the  subject  of  suit  is  protected  from 
enhancement.  As  it  happens,  the  finding^  on 
this  issue  is  not  essential  to  the  decree  M'hich 
has  been  passed  in  the  case,  although  ihe 
issue  itself  was  a  cardinal  issue  between  ihe 
parties.  The  plaintiff,  however,  brings  this 
appeal  in  order  to  be  protected  against  the 
possibility  of  this  finding  being  used  ag^ainst 
him  in  any  future  suit  which  may  possibly 
occur  between  himself  and  the  defendant. 

The  Sudder  MooQsiff  says :    "  I  am  of 
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*•  opinion  that,  in  accordance  with  the  evidence 
"produced  by  defendant  and  admissions  of 
"the  plaintiffs,  it  appears  that  the  rent  has 
"  been  paid  by  the  defendant  from  the  begin- 
"ning  of  1255F.  to  the  institution  of  this 
"  case,  /.  e.y  from  a  period  of  more  than  20 
"years,  at  a  uniform  rate  of  rupee  i  per 
"  beegha  as  is  mentioned  at  the  foot  of  the 
"  plaint.  Hence,  under  the  precedents  of 
"  the  High  Court,  a  permanent  right  of  kasht 
"  (cultivation)  has  accrued  to  the  defendant, 
"  and  such  lands  are  not  liable  to  enhance- 
•'  ment." 

It  appears  that  the  bulk  of  the  evidence 
which  the  Moonsiff  here  refers  to  and  which 
he  discusses  at  some  length  in  his  judgment 
consists  of  receipts  filed  by  the  defendant, 
purporting  to  be  receipts  of  rent  extending 
over  a  considerable  portion  of  the  period  from 
1255  to  the  date  when  the  suit  was  insti- 
tuted, and  of  certain  copies  of  shushmakat 
papers  said  to  have  been  filed  in  the  Collec- 
torate. 

The  plaintiff  at  the  trial  objected  to  the 
admission  of  these  receipts  and  these  copy 
shushmahai  papers  upon  the  ground  that 
they  were  not  sufficiently  proved.  Aqd  it 
seems  to  be  now  beyond  question  that  neither 
the  one  nor  the  other  cUss  of  document  was 
proved  at  the  trial.  No  attempt  was  made 
to  establish  that  the  receipts  were  authentic 
documents,  or  that  the  alleged  originals  of 
the  copy  shushmahai  papers  were  filed  in 
the  Collectorate  by,  or  on  behalf  of,  the  per- 
son by  whom- they  purport  to  have  been  filed. 
The  Moonsiff,  however,  overruled  the  objec- 
tions which  the  plaintiff  made  upon  this  point 
for  reasons  which  we  C3rtainly  do  not  find 
very  intelligible. 

It  is  not  necessary,  however,  that  we 
should  discuss  these  now,  because  we  think 
it  is  clear  beyond  all  dispute  that,  when  the 
plaintiff  objected  to  the  reception  of  these 
documents  without  proof,  the  Court  was 
bound  to  insist  upon  proof  of  some  kind  being 
furnished.  It  is  not  a  question  now  whether 
sufficient  prund-facie  proof  of  authenticity 
was  given  to  justify  the  Court  in  receiving 
tbe  documents  in  evidence,  because  it  is  ad- 
mitted that  no  proof  whatever  was  given. 
This  being  the  case,  it  is  plain  that  the  find- 
ing come  to  by  the  Courts  upon  this  issue 
cannot  be  supported.  It  must,  therefore,  be 
set  aside,  and  it  must  be  declared  that  it 
shall  not,  in  any  future  suit  between  the 
plaintiff  and  the  defendant,  operate  as  a  bar 
to  this  issue  being  raised  again. 

The  appellant  must  have  his  costs  of  this 
ppeal. 


The  ist  June  1874. 

Present : 

The  Hon'ble  C.  Pontifex  and  Romesh 
Ch under  Milter,  Judges, 

Ancestral  Property— Mortgage — Onus  Ir^robandi. 

Case  No.  1013  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Upper  ah,  dated  the  j*jth 
January  i8yj^  affirming  a  decision  of  the 
Moonsiff  of  Pauchpookhuriah,  dated  the 
jrst  Decefnber  iSyo, 

Sreemutty  Sreemutly  (Plaintiff),  Appellant, 

versus 

LukheeNarain  Dutt  and  others  (Defendants), 

Respondents, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
R(;spondents. 

In  a  suit  by  a  Hindoo  widow  to  recover  a  share  of 
property  allejjed  to  have  been  inherited  from  her  hus- 
band (J),  and  which  had  been  mortgaged  by  her  hus> 
band's  brother  (B),  and  sold  under  a  decree  obtained  on 
the  inortgapre,  the  question  was  raised  whether  the 
money  for  which  the  property  was  mortifaged  had  been 
borrowed  by  B  for  his  own  private  use  or  for  the  benetit 
of  the  family  : 

Held  that  the  onus  was  on  the  defendant  to  show 
that  the  plaintiff  had  derived  any  benefit  from  the 
money. 

Pontifex,  J. — ^This  is  a  suit  by  the  plaint- 
iff seeking  to  recover  one-and-a-half-annas 
share  of  a  putnee  talook  which  she  claims  to 
have  inherited  from  her  husband  Juggurnath 
Deo.  The  suit  was  instituted  under  the 
following  circumstances :  Brindabun,  who 
was  the  husband's  brother,  and  in  whose 
name  the  talook  had  been  settled,  made  a 
mortgage  of  the  whole  three  annas  of  the 
property  which  was  subsequently  sold  under 
a  decree  obtained  by  the  mortgagee  ;  and 
the  purchaser  entered  into  possession. 

The  plaintiff  now  seekis  to  recover  her  onc- 
and-a-half-annas  share. 

The  first  Court  held  that  ihe  plaintiff  had 
not  sufficiently  established  her  title.  It 
found  that  the  property  had  originally  be- 
longed to  the  ancestors  of  Juggurnath  and 
Brindabun,  but  it  held  that,  as  the  property 
had  afterwjtrds  been  le^umed  by  Govern-, 
ment,  and  a  fresh  settlement  made  with 
Brindabun,  such  settlement  was  for  his  bene- 
fit, and  for  his  benefit  alone.  On  these 
grounds  the  Moonsiff  gave  the  defendant  a 
decree. 
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Against  that  decree  the  plaintiff  appealed, 
and  the  Lower  Appellate  Court  reversed  the 
finding  come  to  by  the  first  Court,  and  held 
that,  inasmuch  as  the  property  had  been  pre- 
viously settled  by  Government  with  the 
ancestor  of  the  family,  the  subsequent  settle- 
ment with  Brindabun  must  be  taken 'to  be  a 
settlement  for  the  benefit  of  the  family. 
Now,  although  the  evidence  as  to  that  is 
objected  to,  and  although  it  is  no  doubt 
meagre  in  quantity,  yet  we  cannot  say  that 
there  is  not  evidence  of  the  talook  having 
belonged  to  the  ancestor  of  the  family,  suffi- 
cient to  support  the  finding  o5  the  Judge; 
and  with  that  finding  we  cannot  interfere  on 
special  appeal. 

Then  another  objection  has  been  made, 
namely,  that  the  plaintiff  ought  to  have 
proved  that  she  was  not  barred  by  limitation 
in  her  suit.  Now,  the  Judge  has  found  that 
the  plaintiff  had,  since  her  husband's  death, 
lived  with  her  husband's  brpther.  He  says: 
''  Looking  to  the  period  subsequent  to  his 
"  death,  we  find  that  the  plaintiff  has  always 
"  been  living  with  Brindabun,  and  supported 
"  by  him."  We  think  that  this  is  sufficient 
to  justify  the  Judge  in  holding  that  the 
plaintiff  was  not  barred  by  limitation. 

But  the  Judge,,  after  having  found  that 
the  plaintiff  was  not  barred  by  limitation, 
proceeded  to  determine  this  further  question, 
namely,  whether  or  not  the  money  was 
borrowed  by  Brindabun  for  his  own  private 
use,  or  for  the  benefit  of  the  family  ;  and  he 
held  that  the  onus  lay  upon  the  plaintiff  to 
show  that  the  money  was  not  applied  for 
the  joint  benefit  of  the  family.  We  think 
that  in  so  holding  he  placed  the  onus  of 
proof  on  the  wrong  party.  When  the  plaint- 
iff sued  to  recover  her  one-and-a-half-annas 
share  in  the  talook  in  dispute,  the  only  thing 
she  had  to  do  was  to  come  into  Court,  and 
prove  her  title.  Anything  derogating  from 
her  title  must  be  proved  by  the  other  side ; 
and  it  was  for  ihe  defendant  to  prove  that 
the  plaintiff  had  any  benefit  from  the  money, 
and  not  for  the  plaintiff  to  prove  that  she 
had  had  no  benefit. 

It  is  further  said  that  this  was  a  collusive 
suit  between  Brindabun  and  the  plaintiff, 
and  that  therefore  the  onus  ought  to  have 
been  shifted  on  to  the  plaintiff.  If  this  suit 
were  collusive,  the  onus  might  perhaps  have 
been  properly  so  shifted,  but  the  Judge  has 
not  found  that  there  was  any  collusion, 
although  the  Moonsiff  was  of  that  opinion  : 
and  we  think  that  there  should  be  a  distinct 
finding  by  the  Judge  as  to  collusion  before 
the  onus  of  proof  ought  to  be  shifted. 


Under  these  circumstances,  the  appeal  will 
be  allowed,  and  the  plaintiff  will  have  a 
decree  for  the  one-and-a-half-annas  share  of 
the  property  claimed  by  her,  with  costs  in 
all  the  Courts. 


The  I  St  June  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Mortgagor's  Rig^ht  of  Suit-^Adjastment  of 
Accounts— Act  VI IL  of  1859,  s.  2. 

Case  No.  76  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  20th  December  i8j2, 

Roy  Dinkur  Doyal  and  another  (Plaintiffs), 

Appellants, 


versus 

Sheo  Golam  Singh  and  others  (Defendants), 

Respondents. 

Baboos  Chunder  Aladhub  Ghose  and  Auhi- 
nash  Chunder  Banerjee  for  Appellants. 

Mr,  R,  E,  Twidale  for  Respondents. 

Plaintiffs  brought  a  former  suit  to  recover  posscssioa 
of  certain  property  which  had  been  mortgaged  to 
defendants  under  a  zur-i-peshg^ee  lease,  and  obtaioed 
a  decree  for  possession  on  their  depositing  the  sua 
which  the  Court  found  to  be  due  on  the  mortgage. 
Plaintiffs  delayed  applyinji^  fur  execution  till  four  years 
after  when  they  alleged  that  the  money  had  been  paid 
off  by  the  usufruct  of  the  land.  Their  application 
having  been  refused,  they  brought  the  present  suit  for 

Cossession  alleging  that  the  debt  had  been  discbarg^^ 
y  the  usufruct : 

Held  that  the  present  cause  of  action  within  thQ 
meaning  of  Act  VIII.  of  1859,  s.  2,  was  a  fresh  cause 
of  action  as  compared  with  the  former  one,  which  wjis 
for  an  adjudication  of  the  state  of  the  accounts  betweea 
the  parties  up  to  a  certain  date,  whereas  the  latter  had 
reference  to  the  accounts  since  that  date. 


Phear,  J, — It  appears  to  us  that  Ihe 
Subordinate  Judge  in  this  case  has  mis- 
apprehended the  nature  of  the  suit. 

The  principal  facts  are  that  the  property 
which  is  the  subject  of  suit  was  mortgaged 
to  the  defendants,  or  to  persons  whom  the 
defendants  represented,  by  a  zur-i-pesbgee 
lease  dated  the  19th  June  186 1,  to  secure 
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repayment  of  a  certain  capital  sum  of  money 
advanced.  The  plaintiffs  who  represent  the 
mortgagors  now  claim  to  be  entitled  to 
recover  possession  of  this  property  on  the 
allegation  that  the  principal  with  interest 
doe  under  the  zur-i-peshgee  deed  has  all  been 
discharged  by  the  usufruct  of  the  property. 

It  appears  that  the  plaintiffs  formerly 
brought  another  suit  of  the  like  kind,  in 
which  suit  the  Principal  Sudder  Ameen,  by 
a  decree  dated  the  i8th  February  1868, 
ordered  that  the '  plaintiffs  should  get 
possession  of  the  property  on  a  deposit 
of  Rs.  4,824-14-9,  being  the  amount 
of  the  zur-i-peshgee  or  mortgage-money 
which  he  found  to  be  due  on  the  mortgage 
at  that  time.  The  plaintiffs  did  not  avail 
themselves  of  the  decree,  and  have  since 
brought  this  suit.  It  is  true  that  they  did 
apply  for  execution  of  the  decree  in  July 
1872,  i.  e.,  four  years  after  that  decree  had 
been  made,  so  far  as  it  directed  possession 
of  the  properly  to  be  given,  but  they  did 
not  offer  to  pay  the  money  declared  by  it 
to  be  doe,  because  they  said  that,  after  the 
interval  which  had  elapsed  since  the  decree, 
that  money  had  in  fact  been  paid  off  by  the 
usufruct  of  the  land. 

The  Court,  however,  to  which  this  appli- 
cation for  execution  was  made,  rightly  or 
wrongly,  refused  to  inquire  whether  that 
was  the  case  or  not,  and  refused,  further, 
to  give  the  plaintiffs  the  benefit  of  the  order 
for  possession  unless  they  paid  down  the 
money.  And  it  was  after  this  had  occurred 
that  the  plaintiffs  brought  the  present  suit. 

The  Subordinate  Judge,  shortly  referring 
to  these  facts,  says  :  *'  The  plaintiffs  being 
**  unwilling  to  comply  with  the  terms  of 
ihs  decree,  they  bring  a  fresh  suit  for 
possession  of  the  same  property  for  which 
they  have  already  obtained  a  decree,  and 
they  can  be  put  into  possession  of  it  with- 
**  out  a  regular  suit.  Tne  ground  on  which 
"  this  suit  is  brought  is  the  same  ;  that  the 
**  money  has  been  realized  by  the  defendants, 
*•  and  their  mortijasje-deed  should  therefore 
"be set  aside.  .1  think  the  present  suit  of 
the  plaintiffs  is  barred  by  section  2, 
*Act  VIII.  of  1859.  If  such  suits  be 
**  allowed,  there  will  be  no  end  of  a  suit. 
Suppose  that  It  is  found  in  this  suit,  as 
it  was  in  the  former  one,  that  the  entire 
sum  payable  by  the  plaintiff  is  not  made 
good  by  the  income,  and  a  decree  is  again 
i4>assed  in  favour  of  the  plaintiff  for  posses- 
sion on  payment  of  the  money  found  to 
be  due,  will  the  plaintiff  be  allowed  to 
'•  bring  a  third  suit  after  one  or  two  years 
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"have  elapsed  for  possession  on  the  allega- 
"  tion  of  the  debt  being  satisfied  from  the 
"  income?  This  will  cause  a  great  inconve- 
"  nience  to  the  defendants  to  be  troubled 
"  by  several  actions  on  the  same  matter,  and 
"  there  being  no  help  for  them  to  get  rid  of 
"  the  dispute.  It  was  owing  to  the  plaint- 
"  iffs'  own  idleness,  folly,  or  bad  intention, 
"  that  they  did  not  receive  possession,  and 
"  they  cannot  derive  any  benefit  by  such 
"  conduct ;  the  delay  in  recovering  possession 
"  caused  by  their  own  fault  can  give  them 
"  no  cause  for  a  fresh  action.  If  they  can 
"  receive  possession  without  a  suit,  why 
•'  should  they  be  allowed  to  maintain  a  suit 
"  giving  unnecessary  trouble  to  the  defend- 
"  ants }  "  And  accordingly  the  Subordinate 
Judge  dismissed  the  suit  with  costs  upon 
the  ground  that  it  was  barred  by  section  2, 
Act  VIII.  of  1859. 

Now  the  words  of  that  section  are  :  "  The 
*'  Civil  Courts  shall  not  take  cognizance  of 
•*  any  suit  brought  on  a  cause  of  action 
"  which  shall  have  been  heard  and  deter- 
"  mined  by  a  Court  of  competent  jurisdic- 
"  tion  in  a  former  suit  between  the  same 
"  parties  or  between  parties  under  whom 
"thev  claim." 

What,  then,  was  the  cause  of  action  which 
was  heard  and  determined  between  the 
present  parties  in  the  former  suit,  and  what 
is  the  cause  of  action,  which  is  put  forward 
by  the  plaintiffs  in  this  present  suit,  and 
which  they  ask  to  have  now  heard  and 
determined  ? 

It  seems  to  us  plain  that  the  principal 
cause  of  suit  is  the  relation  which  subsists 
between  the  parties  as  mortgagor  and  mort- 
gagee, and  the  consequent  right  on  the  part 
of  the  mortgagor  at  all  reasonable  times  to 
ask  fcfr  an  account  from  the  mortgagee. 
Tne  suit  is  brought  for  the  purpose  of 
obtaining  an  adjustment  of  accounts  or  adju- 
dication of  tha  state  of  the  accounts  between 
the  parlies,  and  for  such  relief  at  the  hands 
of  the  Court  as  the  plaintiff  may  be 
entitled  to  upon  that  adjustment  or  adjudi- 
cation of  the  accounts.  Now  the  former  suit 
effected  an  adjustment  of  accounts  up  to  the 
date  of  i8lh  April  1668.  The  substantial  cause 
of  action  within  the  meaning  of  section  2, 
Act  VIII.  of  1859,  in  the  present  suit,  that 
which  the  plaintiff  desires  to  have  heard 
and  determined,  is  the  state  of  accounts 
which  has  arisen  since  the  18th  April  1868 
—obviously  an  entirely  fresh  cause  of  action. 
The  matter  which  the  Court  is  asked  in 
this  suit  to  hear  and  determine,  is  a  matter 
which  has  arisen  and  come  Into  being  since 
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the  matter  of  the  last  suit  was  heard  and 
determined.  It  has  ari>en  since  ihe  data 
of  the  decree  of  April  1868.  And  conse- 
quently section  2  of  Act  VIII.  of  1859 
does  not  bar  the  Courts  from  entertaining 
this  suit. 

It  appears  to  us  that  it  would  be  hard 
upon  the  mortgagor  if  the  law  were  other- 
wise. The  decree  which  was  passed  in 
April  1868  was  simply  a  declaration  that  at 
that  time  a  certain  sum  of  money  was  due 
from  the  mortgagor  to  the  mortgagee  accom- 
panied by  a  decretal  order ;  that,  upon  that 
sum  being  paid  by  the  mortgagor,  he  should 
have  possession  of  the  property  delivered 
over  to  him.  That  decree  did  not  put  an 
end  to  the  relation  of  mortgagor  and  mort- 
gagee. The  Court  did  not  in  that  suit 
pretend  to  foreclose  the  plaintiff's  right  of 
redeeming  in  the  event  of  his  not  paying 
the  money  then  declared  to  be  due.  It 
perhaps  may  be  doubled  whether  the  Civil 
Courts  in  this  country  have  the  jurisdiction 
to  foreclose  in  this  way  the  mortn^agor's 
right  to  redeem,  so  long  as  his  right  of  suit 
is  not  barred  by  the  Statute  of  Limitation. 
But,  however  this  may  be,  that  decree  cer- 
tainly did  not  profess  to  foreclose  the  plaintift's 
equity  of  redemption,  and  it  would  be  very 
hard  upon  him  therefore  that  his  equity  of 
redemption  should  nevertheless  be  indirectly 
foreclosed  by  the  elTect  which  the  Subordi- 
nate Judge  has  given  to  section  2,  Act  VIII. 
of  1859,  without  any  period  of  grace  or  any 
terms  whatever  being  attached  to  this  fore- 
closure. 

After  the  explanation  which  we  have 
endeavoured  to  give  of  the  nature  of  the 
action,  it  is  unnecessary  for  us  to  point  out 
that  the  mischief  and  vexation  which  the 
Subordinate  Judge  sees,  as  incidental  to 
the  maintenance  of  this  suit,  are  imaginary. 
There  is  no  grievance  whatever  caused  to 
the  mortgagee  by  his  being  called  upon  in 
Court  to  account  for  the  rents  and  profits 
of  the  property  since  the  period  when  the 
decree  of  April  1868  was  passed.  It  is 
his  duty  at  all  times  under  the  law  to  be 
ready  to  account;  and  the  effect  of  maintain- 
ing and  carrying  out  this  suit,  so  far  as  he  is 
concerned,  will  merely  be  that  he  will  have 
to  account  for  the  rents  and  profits  which  he 
has  derived  from  the  possession  of  the  land 
since  the  last  decree  was  passed  between 
him  and  the  plaintiff. 

We  reverse  the  decision  of  the  lower 
Court,  and  remand  the  case  for  re-trial  upon 
its  merits. 

Costs  will  abide  the  event. 


The  1st  June  1874. 

Present : 

The  Hon'ble  C.  Poniifex  and  Romesh 
Chunder  Mitter,  Judges. 

Act  X.  of  1865,  9.  ^87— Legatee— Probate, 

Case  .No.  2653  of  1S73. 

Special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Beerbhaom^ 
dated  the  26th  August  iSyj,  reversing  a 
decision  of  the  Moonsifi  of  Doobrajpore, 
dated  the  20th  March  iSyj, 

Mun  Mohun  Ghossal  (Plaintiffj,  Appellant, 

versus 

Pureshnath  Roy  and  others  (Defendants), 

Respondents.  ' 

Baboo  Ashootosh  Mookerjee  for  Appellant. 

Baboo  Jugi^ut  Doollub  Bysack  for 
Respondents. 

Where  the  first  Court  decreed  a  suit  for  po^se$sion  of 
land  claimed  under  a  will,  the  Lower  Appellate  Court 
was  held  to  have  done  rii»ht  in  reversingf  the  decision 
on  the  eround  that  plaintiff  had  not  taken  out  probate 
under  Act  X.  of  1S65,  s.  1S7. 

The  "  probate  *'  intended  by  s.  iS;  is  a  copy  of  the 
will  certified  and  sealed  by  a  Court  of  competent 
jurisdiction,  and  it  may  be  taken  out  by  a  legatee. 

PontifeXt  J, — In  this  case  the  plaintiff 
sues  for  possession  of  certain  land  to  which 
he  claims  title  under  the  will  of  his  uncle. 
He  alleges  possession  during  the  uncle's 
litetime,  and  also  after  his  death,  until  he 
was  dispossessed  by  the  defendant. 

The  Moonsiff  gave  a  decree  for  the  plaintiff, 
believing  that  the  evidence  sufficiently  estab- 
lished the  validity  of  the  will,  although  the 
defendant  denied  its  validity. 

On  appeal,  the  Subordinate  Judge,  without 
o^oing  into  the  merits  of  the  case,  reversed 
the  Moonsiff's  decision,  and  dismissed  the 
plaintiff's  suit  on  the  ground  that  plaintiff 
had  not  taken  out  probate  under  section  187 
of  Act  X.  of  1865.  That  section  is  to  ibe 
effect  following : — 

"  No  right  as  executor  or  legatee  can  be 
*'  established  in  any  Court  of  Justice,  unless 
*•  a  Court  of  competent  jurisdiction  within 
"  the   province  shall  have  granted  probalc 
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"of  the  will  under  which  the  right  is 
"claimed,  or  shall  have  granted  letters  of 
"administration  under  the  one  hundred  and 
"eighteenth  section." 

We  are  of  opinion  that  the  Subordinate 
Jadge  was  right  in  so  deciding. 

The  decision  of  the  Subordinate  Judge  is 
objected  to  before  us  on  three  grounds.  It 
is  said  that  section  187  does  not  aoply  to 
this  case,  because  the  will  under  which  the 
plaintiff  claims  does  not  appoint  him  executor, 
and  section  iSi  declares  that  "  probate  can 
only  be  granted  to  an  executor  appointed  by 
the  will."  We  are  of  opinion  that  this 
must  be  read  along  with  section  1S2,  which 
says  that  such  appointment  **  may  be  express, 
or  by  necessary  implication."  But  apart 
from  that,  we  think  that  section  187  is  not 
to  be  interpreted  by  construing  it  with  section 
181,  but  with  reference  to  the  general  scope 
and  intention  of  the  Act.  The  3rd  section 
defines  " probate"  to  mean  ** the  copy  of  a 
will  certihed  under  the  seal  of  a  Court  of 
competent  jurisdiction  with  a  grant  of 
administration  to  the  estate  of  a  testator." 

We  think  that  in  construing  the  Act,  we 
are  qaile  entitled  to  construe  the  word  pro- 
bate by  the  clause  in  the  3rd  section;  and 
if  that  be  so,  the  plaintiff  being  a  legatee, 
being  in  fact  the  sole  residuary  legatee  under 
the  will,  he  might  obtain  a  copy  of  it  certi- 
fied and  sealed  by  a  Court  of  competent 
jurisdiction ;  and  this  is  the  probate  in  our 
opinion  intended,  by  section  187. 

It  is  further  objected  that  section  1S7  will 
not  apply,  because  in  this  case  the  will  relates 
to  land  and  not  to  moveable  property,  or 
personally,  and  therefore  the  word  legatee  is 
inapplicable.  But  we  think,  looking  to  sec- 
tion 90.  and  the  illustration  appended  to  it 
in  which  the  word  zemindaree  is  expressly 
ased,  that  this  objection  is  untenable. 

The  third  objection  is  that  even  if  it  was 

necessary  to  take  out  probate,  as  this  point 

was  not  raised  in  the  first  Court,  and  was 

not  one  affecting  the  merits  or  relating  to 

the  jurisdiction  of  the  Court,  the  Subordinate 

judge  was  wrong  in  dismissing  the  plaintiff's 

suit  and    reversing  the  Moonsiff's  decision 

npon  that  ground.     We  think,  however,  that 

the  Subordinate  Judge  was  bound  to  notice 

it,  as  he  well  knew  that  by  the  Act  the  Court 

of  the  District  Judge  w^as  the  only  Couit  which 

was  competent  to  deal  with  xht  matter  ot  a 

will.     He  was,  therefore,  right  in  dismissing 

the  plainiiS's  suit,  although  no  objec'ion  of 

this  kind  had  been  taken  before  the  Moonsiff . 

Under  these  circumstances  the  appeal 
must  be  disoussed  with  costs. 


The  2nd  June  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,  and  the  Hon'ble  A.  G.  Macpher- 
son.  Judge. 

Marriag^e  Setblemant — Wife's  separate  property 
—Act  X.  of  1865,  s.  4— Act  III.  of  1874. 

On  Appeal  from  the  judgment  0/  the  Honor- 
able  C.  PontifeXy  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court. 

G.  Peters  (Plaintiff),  Appellant, 

versus 

T.  Z.  Manuk  and  others  (Defendants), 
Respondents . 

Mr,  Kennedy  and  Mr,  Lowe  for  Appellant. 

The  Advocate- General  and  Mr.  Evans 
for  Respondent  Manuk. 

Mr.  Hill  for  the  Trustees  of  the  "Marriage 

Settlement. 

The  Indian  Succession  Act  (X.  of  1S65),  s.  4,  cannot 
prevent  the  operaliun  of  a  marriage-settlement  restrain- 
ino  a  wife  from  anticipatintif  or  alienatins'  property 
settled  to  her  separate  u«9>e;  such  restraint  being  created 
not  by  the  marriage  but  by  the  settlement. 

By  using  the  words  *' absolute  owner  "  in  the  preamble 
of  Act  111.  of  1^74,  the  Legislature  did  not  intend  to 
make  a  declaration  which  would  have  the  effect  of 
extending  the  provisions  of  s.  4  of  the  Indian 
Succession  Act,  but  to  describe  its  lej^al  effect :  the 
word  **  absolute  "  is  used  with  reference  to  the  husband 
not  acquiring  any  interest  in  the  property. 

Act  1 1 1 .  of  I  '»74  has  not  retrospective  effect,  and  is  not 
intended  to  affect  contracts  made  before  and  to  alter  the 
rights  of  persons  or  the  obligations  arising  out  of  them. 

Obiter  dictum. — Where  a  contract  is  made  after  Act 
III.  of  i>'i74  came  into  operation,  there  will  be  a  remedy 
against  the  separate  property  of  the  wife,  although  there 
is  a  clause  against  alienation  or  anticipation  in  the 
marriage-settlement. 

# 

The    judgment     of    Ponti/ex,     J.,     which 
was  appealed  against,  was  as  follows  : — 

On  the  construction  of  section  4  of  the 
Indian  Succession  Act.  1  have  no  doubt  what- 
ever. The  only  effect  of  the  section  is  to  make 
every  female  who  comes  within  the  Act,  and 
who  was  married  after  it  came  into  force, 
enjoy  her  property  for  her  separate  use 
wiihout  a  specific  contract  for  that  purpose. 
Trie  doctrine  of  separate  use  having  been 
established  for  the  beneficof  married  women, 
Courts  of  equity,  assuming  them  to  be 
mentally  as  well  as  physically  weaker  than 
tiieir  husbands,  found  it  necessary  to  protect 
ihem  from  the  undue  influence  of  their  hus- 
bands, and  accordingly  recognized  the  clause 
restraining  married  woipen  from  anticipation 
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during  their  coverture.  Without  such  pro- 
tection the  doctrine  of  separate  use  would 
have  been,  and  would  still  be,  a  disadvantage 
instead  of  a  benefit  to  married  women.  I  see 
no  reason  why  this  protection  is  less  needed  , 
since  the  recent  legislation,  or  why  it  should 
not  be  continued.  Females  still  require,  and 
Courts  of  equity  ought,  in  my  opinion,  to 
still  afford  them  the  protection  which  was 
originally  afforded  them.  The  clause  in  ques- 
tion is  in  fact  part  of  a  contract ;  and  I  see 
nothing  in  the  Succession  Act  which  makes 
such  a  contract  illegal  or  invalid.  For  the 
Act  tQ  have  that  effect  I  think  a  deliberate 
legislative  intention  should  appear,  and  I 
can  find  none  such. 

The  plaintiff  therefore  cannot  reach  any 
property  which  was  settled  on  the  female 
defendant  without  power  of  anticipation. 

The  suit  will  be  dismissed  with  costs  on 
scale  No.  2. 

The  ijth  March  tSj^, — Mr.  Kennedy 
mentions  the  Act  just  passed  for  the  protection 
of  the  property  of  women  married  before 
the  passing  of  the  Indian  Succession  Act. 

The  Court  considers  it  does  not  affect  the 
case. 

The  plaintiff  appealed  from  this  decision 
on  the  following  grounds  : — 

I  si — For  that  the  learned  Judge  held 
that  there  was  no  cause  of  action  appearing^ 
on  the  plaintiff's  written  statement  against 
the  defendant  Ripsima  Theodore  Zorab 
Manuk,  whereas  he  ought  not  so  to  have 
held. 

2nd. — For  that  the  learned  Judge  held 
that  there  being  a  restriction  on  anticipation 
in  her  marriage-settlement,  the  defendant 
Ripsima  Theodore  Zorab  Manuk's  property 
was  not  liable  to  her  debts,  whereas  he 
ought  not  so  to  have  held. 

jrd. — For  that  the  learned  Judge  held 
that  the  Indian  Succession  Act  of  1865,  and 
the  Married  Women's  Property  Act  of  1874, 
have  not  altered  the  law  relating  to  the  power 
of  restraining  married  women  from  alienating 
their  estate,  whereas  he  ought  not  so  to  have 
held. 

^th, — For  that  the  learned  Judge  dis- 
missed this  suit,  whereas  he  ought  to  have 
made  therein  the  decree  prayed  in  the  plaint. 

Mr.  Kennedy  for  the  appellant  contended 
that  tha  respondent  Ripsima  Theodore  Zorab 
Manuk  was  liable  for  debts  incurred  by  her 
out  of  the  property  settled  upon  her  on  her 
marriage,  in  spite  of  the  clause  in  the  settle- 
ment restricting  her  from  anticipating  or 
alienating  that  property. 


Section  \  of  the  Indian  Succession  Act 
says :  ''  No  person  shall,  by  marriage,  acquire 
"any  interest  in  the  property  of  the  person 
**  whom  he  or  she  marries,  nor  become  incapa- 
"  ble  of  doing  any  act  in  respect  of  his 
"  or  her  own  property,  which  he  or  she  could 
*'  have  done  if  unmarried." 

Now,  it  was  the  respondents  manias 
which  rendered  her  incapable  of  alienating  or 
anticipating  her  properly,  but  section  4  of  this 
Act  seems  to  do  away  with  this  restrictioo 
on  alienation.  Th^  true  construction  which 
is  to  be  drawn  from  the  words  of  the  section 
is  that  a  woman  acquires  absolute  control 
and  ownership  over  property  which  has  been 
settled  upon  her  on  her  marriage.  Hence 
it  follows  that  according  to  (his  section  a 
married  woman  is  placed  precisely  in  the 
same  position  as  a  married  man,  and  she  can 
therefore  deal  with  her  own  propcny  as 
absolutely  as  her  husband  can  with  his. 

In  the  case  of  Brandon  vs.  Robinson,  18 
Vesey,  p.  429,  Lord  Eldon  decided  that  the 
clause  against  anticipation  was  inconsistent 
with  the  enjoyment  of  the  property  given, 
and  was  therefore  void.  And  in  the  case  of 
Newton  rx.  Reid,  4  Simon's  Rep.,  p.  141, 
a  testator  gave  a  sum  of  money  for  the 
separate  use  of  his  daughter,  a  femmt  soU, 
and  declared  that  she  should  not  be  at 
liberty  to  sell  or  dispose  of  it;  and  if  she 
attempted  to  do  so,  that  such  sale  would  be 
void.  The  daughter  afterwards  married. 
Held  that  the  restraint  on  alienation  was 
void,  there  being  no  gift  over. 

In  the  case  of  Sanger  vs.  Sanger,  1 1  L.  R., 
Eq.,  p.  470,  Lord  Romilly,  M.  R., 
said  :  ''  I  have  a  distinct  recollection  that  the 
"effect  of  this  section"  (section  12  of  the 
Married  Women's  Property  Act  in  England] 
*•  was  pointed  out  while  the  Act  was  under 
'*  discussion,  and  it  was  said,  and  very  for- 
''cibly,  that  as  the  liability  of  the  husband 
"  was  taken  away,  it  was  only  just  that  the 
"  liability  should  be  fastened  on  the  whole 
"  properly  of  the  wife.  At  all  events,  I 
"  am  of  opinion  that,  on  the  true  constrnciion 
*•  of  the  Act,  the  12th  section  extends  to  pro- 
'*  perty  of  a  married  woman  which  is  subject 
**  to  a  restraint  on  anticipation." 

There  is  a  similar  section  in  the  Married 
Women's  Property  Act  here  (Act  III.  of  1874). 
S*eciion  8  says  :  *'  If  a  married  woman  (whc- 
*'  Iher  married  before  or  after  the  isl  of  Jann* 
"  ary  1866)  possesses  separate  property,  and  if 
'*  any  person  enters  inio  a  contract  with  her 
"  with  reference  to  such  property,  or  on  the 
**  faith  ihat  her  obligation  arising  out  of 
"  such  contract  will  be  satisfied  ont  of    her 
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"  separate  properly,  such  person  shall  be 
'*  entitled  to  sue  her,  and  to  the  extent  of 
"  her  separate  propsrty,  to  recover  against 
"  her  whatever  he  might  have  recovered  in 
"  such  suit  had  she  been  unmarried  at  the 
"  date  of  the  contract  and  continued  unmar- 
"  tied  at  the  execution  of  the  decree." 

Though  this  Act  was  passed  in  1874,  and 
the  promissory  note  was  executed  in  1871, 
yet,  as  this  section  8  appears  to  have  a 
retrospective  effect,  it  is  applicable  to  the  pre- 
sent case. 

The  Advocate-General  for  the  respond- 
ents contended  that  inasmuch  as  in  the 
marriage  settlement  there  was  a  clause 
restraining  the  respondent  Ripsima  Theodore 
Zorab  Manuk  from  alienating  or  anticipating 
her  property,  this  property  could  not  therefore 
be  made  liable  for  debts  incurred  by  her 
during  her  coverture.  Mr.  Kennedy  has 
argued  that  section  4  of  the  Indian  Suc- 
cession Act  virtually  abolished  the  clause 
against  anticipation.  Now,  it  appears  to  me 
that  the  only  construction  which  can  be  given 
to  this  section  of  the  Act  is  this  :  The  first 
half  of  it  has  the  effect  of  preventing  the 
husband  from  acquiring  any  interest  in  the 
property  settled  upon  his  wife  on  her  marriage, 
and  vice  vtrsd;  and  the  second  half  of  the  sec- 
tion gives  the  wife  or  the  husband  absolute 
ownership  and  absolute  power  of  alienating  the 
property  so  settled  upon  them  as  if  they  had 
been  unmarried.  But  there  is  nothing  what- 
ever in  this  section  which  shows  that  restraint 
on  anticipation  is  abolished.  The  clause  in 
the  marriage  settlement  against  anticipation  is 
mserted,  not  only  for  the  purpose  of  restrain- 
iagthe  woman  from  disposing  of  the  property 
settled  upon  her,  but  also  for  the  purpose  of 
proteciing  her  from  the  undue  influence  of 
her  husband ;  and  unless  there  is  an  express 
efiactment  which  renders  this  clause  illegal  or 
invalid,  it  will  be  held  good  in  every  such 
settlement.  Section  4  of  the  Indian  Succes- 
sion Act  does  not  at  all  touch  the  question 
regarding  the  clause  against  anticipation. 
But  the  way  in  which  Mr.  Kennedy  attempts 
ta  show  that  section  4  disregards  restraint  on 
anticipation  is  this.  He  says  that  the  pro- 
perty which  the  respondent  Ripsima  Theodore 
Zorab  Manuk  acquired,  she  acquired  by 
virtue  of  her  marriage,  and  that  it  was 
her  marriage  which  gave  effect  to  the 
prohibition  against  anticipation.  But,  he 
continues,  inasmuch  as  section  4  of  the 
Snccession  Act  provides  that  a  woman 
acquiring  property  on  her  marriage  becomes, 
BOt  only  the  absolute  owner  of  that  property, 
bot  possesses  alsoabsolute  power  of  alienating 
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it  as  she  pleases,  it  follows  therefore  that 
section  4  completely  invalidates  the  clause 
against  anticipation.  Bat  the  fallacy  of  Mr. 
Kennedy's  argument  lies  in  his  contention 
that  it  was  the  respondent's  marriage  which 
gave  effect  tathe  prohibition  against  antici- 
pation. This  is  not  so.  The  restraint  0:1 
anticipation  was  not  caused  by  the  marriage, 
but  by  the  marriage  settlement,  and  the 
clause  which  created  that  restraint  does  not 
seem  to  be  affectei  in  the  slightest  degree 
by  section  4  of  the  Indian  Succession  Act. 

In  the  case  of  TuUett  vs,  Armstrong, 
4  Mylne  &  Craig,  p.  390,  and  i  Beavan,  p.  i, 
a  testator  gave  property  to  trustees  in  trust 
for  his  wife  for  life  with  remainder  to 
M.  A  T.,  then  a  femme  sole^  for  life,  in 
such  manner  that  it  should  not  be  antici- 
pated, and  that  no  husband  should  acquire 
any  control  over  it.  M.  A.  T.  was 
unmarried  at  the  death  of  the  testator,  but 
she  married  in  the  lifetime  of  the  widow. 
The  Master  of  the  Rolls  held  that  both  the 
separate  use  clause  and  the  restriction  against 
alienation  became  effectual  on  her  marriage. 
He  also  held  that  the  restraint  against 
alienation  was  annexed  to  the  separate  estates 
only,  and  that  the  separate  estate  had  its 
existence  only  during  coverture  ;  but  that, 
whilst  the  woman  was  discovert,  the  separate 
estate,  whether  modified  by  restraint  or  not, 
was  suspended,  and  had  no  operation,  though 
it  was  capable  of  arising  upon  the  happening 
of  a  marriage.  The  case  being  appealed, 
the  Lord  Chancellor  affirmed  the  decision  of 
the  Master  of  the  Rolls,  and  at  p.  407  of  4 
Mylne  &  Craig's  reports  said  : —  . 

'*  In  establishing  the  validity  of  the 
*'  separate  estate  with  its  qualification,  which 
*'  constitutes  its  value,  that  is,  the  prohibition 
*'  against  anticipation,  I  am  not  doing  more 
"  than  my  predecessors  have  done  for  similar 
*'  purposes,  and  I  have  much  satisfaction 
**  in  finding  myself  justified,  upon  the  grounds 
"  I  have  stated,  in  doing  what  in  me  lies  to 
''  dissipate  the  alarm  which  has  prevailed 
*'  lest  the  separate  estate  should  be  held  not 
"  to  exist  at  all  during  the  subsequent  cover- 
**  ture,  or,  what  would  in  many  cases  be  a 
"  greater  evil,  that  it  should  exist  without 
''  the  protection  of  the  clause  against  aliena> 
"  lion."  Vide  also  Waikins  on  Conveyancing, 
9th  edit.,  p.  436  ;  Pybus  vs.  Smith,  3  Brown's 
Ch.  Cases,  p.  347 ;  Sockett  z^j.  Wray,  4  Brown's 
Ch.  Cases,  p.  4S5 ;  and  Beable  vs.  Dodd, 
I  Term  Rep.,  p.  193. 

With  regard  to  Act  III.  of  1874,  it  is  clear 
the  Legislature  never  intended  to  extend  the 
provisions  of  section  4  of  the  Indian  Sue* 
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cession  Act  by  this  Act.  Mr.  Kennedy 
relied  upon  the  preamble  to  Act  III.  of  1874, 
and  stated  that  the  words,  "and  whereas  by 
**  the  force  of  the  said  Act  all  women  to 
**  whose  marriages  it  applies  are  absolute 
*'  owners  of  all  property  vested  in  or  acquired 
"  by  them,  "  give  women  absolute  power  of 
disposition  over  their  property.  Very  likely 
the  words  might  be  construed  to  have  that 
effect,  but  certainly  not  when  there  is  an 
express  clause  in  the  marriage  settlement 
which  restricts  her  from  anticipating  or 
alienating  the  property.  It  is  very  probable 
however  that  section  8  of  this  Act  makes  a 
married  woman,  who  has  separate  property, 
liable  for  debts  incurred  by  her,  in  spite  of 
the  clause  against  anticipation  in  the  settle- 
ment ;  but  as  the  promissory  note  here  was 
given  by  the  respondents  in  1871,  and  inas- 
much as  this  Act  was  passed  in  1 874,  and  as 
there  is  nothing  in  the  Act  which  seems  to 
give  it  a  retrospective  effect,  section  8  cannot 
be  held  to  be  applicable  t(5  the  present 
case. 

Mr.  Hill,  for  the  trustees  of  the  marriage 
settlement,  contended  that  if  the  respondent 
Ripsima  Theodore  Zorab  Manuk  acquired 
any  property  at  all,  it  was  acquired  by  her, 
not  by  reason  of  her  marriage,  but  by  reason 
of  the  marriage  settlement.  '  Section  4  of  the 
Indian  Succession  Act  does  not  apply  to  cases 
where  property  has  been  acquired  by  a  woman 
by  virtue  of  a  settlement  which  contains  a 
clause  against  anticipation  or  alienation.  It 
only  applies  to  cases  where  there  is  no  such 
restriction.  In  the  present  case  it  is  clear 
that  the  respondent  Ripsima  Theodore  Zorab 
Manuk  did  not  acquire  any  property  whatever 
till  her  marriage,  and  then,  too,  she  had  only 
a  limited  interest  in  that  properly.  She  had 
no  power  to  alienate  it,  owing  to  the  clause 
in  the  settlement  which  expressly  prohibited 
her  from  doing  so.  Under  the  circumstances, 
therefore,  the  appellant's  claim  cannot  be 
satisfied  out  of  the  property  so  settled  upon 
her  on  her  marriage. 

The  judgment  of  the  Appeal  Bench  was  as 

follows  : — 

Couch,  C.J, — This  suit  was  brought  to 
recover  the  balance  due  for  principal  and 
interest  upon  two  promissory  notes  made  by 
the  first  and  second  defendants,  who  are 
husband  and  wife,  by  which  they  jointly  and 
severally  promised  to  pay,  in  one  note 
Rs.  450,  and  in  the  other  Rs.  2,000,  with 
interest  at  the  rate  specified  in  the  notes.  The 
plaint  alleged  that  the  defendant  Ripsima 
Theodore  Zorab  Manuk  is  an  Armenian  by 
race,  born  at  Dacca  in  Bengal,  from  Armenian 


parents  born  in  Calcutta,  and  was  married 
on  or  about  the  22nd  of  June  1868  after  the 
passing  of  the  Indian  Succession  Act;  that 
a  large  sum  of  money  was  settled  upon  her 
upon  her  marriage  for  her  separate  use  in 
the  names  of  the  two  defendants  Johannes 
George  Bagram  and  Simon  Johannes  Bagram; 
and    prayed   that   the   plaintiff  might    have 
judgment  to  recover  "the  amount  due  for 
*'  principal   and    interest  on   the   said  pro- 
"  raissory  notes  from  the  defendants  Thco- 
'*■  dore  Zorab  Manuk  and  Ripsima  Theodore 
"  Zorab   Manuk,   his    wife ;    and    that    the 
'*  defendants  Johannes  George  Bagram  and 
'^  Simon  Johannes  Bagram  might  be  directed 
''  to   pay   to   the   plaintiff    the    amount   so 
''  adjudged    to    him    out   of    the    income 
"  of     the     said     trust    fund."       The     suit 
was   dismissed   by    Mr.    Justice   Pont  if  ex : 
no  objection    is   taken   in   the    grounds  of 
appeal  that  the  suit  ought  not  to  be  dismissed 
as  against  the  husband.     The  object  of  it 
was  to   have    the    balance    which   is    due 
on  the  notes  paid  out  of  the  separate  pro- 
perty of  the  wife ;  and  the  question  we  have 
to  decide    is  whether  the  separate  properly 
of  the  wife  is  liable,  and  the  trustees  ought 
to  pay  the  amount  due. 

The  section  of  the  Indian  Succession  Act 
that  is  relied  on  is  the  4th,  which  says  that 
"  no  person  shall  by  marriage  acquire  any 
*'  interest  in  the  property  of  the  person 
"  whom  he  or  she  marries,  nor  become 
"  incapable  of  doing  any  act  in  respect  of  bis 
**  or  her  own  property  which  he  or  she 
'*  could  have  done  if  unmarried."  It  was 
contended  that  the  effect  of  this  is  to  prevent 
the  operation  of  the  clause  in  the  marriage 
settlement  by  which  the  female  defendant  is 
restrained  from  anticipating  or  alienating 
the  income  of  the  properly  which  was  settled 
to  her  separate  use.  Now,  the  inability  10 
anticipate  or  alienate  the  income  is  not  an 
incapacity  which  is  caused  by  the  marriage. 
Under  the  settlement  she  takes  a  limited 
interest.  The  money  was  given  to  be  held 
by  the  trustees  upon  trust  to  pay  the  interest 
to  her  for  life  for  her  sole  and  separate  use, 
free  from  the  debts  of  her  husband,  and 
without  power  of  anticipation  or  alienating 
the  same;  and  her  incapacity  to  anticipate 
or  alienate  is  caused  by  the  limitation  of  the 
interest  which  she  takes  under  the  seitlement. 
It  is  true  that,  according  to  the  authorities 
by  which  the  hw  on  this  subject  has  been 
settled  in  England,  k^restraint  or  iimita'ion  of 
this  kind  can  operate  only  during  the 
marriage ;  but  this  does  not  make  the 
marriage  the  cause  of   it.     The  restraint  is 
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created  by  the  settlement.  If  there  were  no 
sach  words  in  the  settlement,  and  the  property 
was  given  to  the  wife  for  life,  the  marriage 
would  make  no  difference,  although  it  was 
said  to  be  for  her  separate  use.  Unless  the 
husband  acquired  an  interest  in  it,  she  would 
have  the  same  power  of  alienation  or  antici- 
pation as  if  she  were  single.  The  words  of 
the  section  are :  "  No  person  shall  by  mar- 
"  riage  acquire  any  interest  in  the  property 
"  of  the  person  whom  he  or  she  marries,  nor 
"  become  incapable  of  doing  any  act  in  respect 
**of  his  or  her  own  property  which  he  or  she 
"could  have  done  if  unmarried." 

She  does  not  by  the  marriage  become 
incapable  of  anticipating  or  alienating.  In 
ih\%  case  she  never  was  capable  of  antici- 
pating or  alienating  the  income  arising  from 
this  money,  because  she  had  no  right  to  it 
until  the  marriage,  and  then  she  had  no 
power  to  anticipate  or  alienate.  I  think, 
therefore,  that  upon  this  section  the  conten- 
tion for  the  appellant  cannot  be  supported. 

But  Mr.  Kennedy,  who  appeared  for  the 

appellant,  referred  to  Act  III.  of  1874,  and 

relied   upon  the  preamble  to  it  and    upon 

section  8.     The  preamble  recites  section  4 

of  the  Indian  Succession  Act  and  continues  : 

"And  whereas  by  the  force  of  the  said  Act 

"ail  women  to  whose  marriages  it  applies 

"are  absolute  owners  of  all  property  vested 

"in  or  acquired  by  them,  and  their  husbands 

I  "do  not  by  their  marriage  acquire  any  inter- 

"est   in   such   property;   but  the  said  Act 

I  "does  not  protect  such  husbands  from  liabili- 

I  "lies    on     account    of  the   debts  of    their 

"wives  contracted  before  marriage,  and  does 

"aot  expressly  provide  for  the  enforcement 

'.  "of  claims   by  or  against  such  wives.''     I 

;  think  the  words  "  are  absolute  owners  of  all 

'** properly  vested  in  or  acquired  by  them" 

^  nose  be  read  not  alone  but  in  connection 

with  the   words  which   follow,  "and    their 

:  "Imsbands  do  not  by  their  marriage  acquire 

i  "any  interest  in  such  properly."     What  is 

I  taeant  to  be  declared  is  with  reference  to 

I  tbe  effect  of  the  marriage  on  the  property 

I  of  the  woman  in  giving  to  the  husband  an 

I  ioterest  in  it.    I  do  not  think  that  the  Legis- 

latare,   when    usinof    the    words    '*  absolute 

ovoer/'  intended    to    make    a    declaration 

vhtch  would  have  the  effect  of  extending 

the  provisions  of  section  4  of  the   Indian 

Soccession      Act.      It     was      intended    to 

describe  the  legal  effect  of  section  4,  and  the 

word  "  absolute  "  will  have  a  fair  meaning 

ipven   to    it  as  used  with  reference  to  the 

bosband   not  acquiring  any  interest  in  the 

^loperty.     Supposing  the  preamble  can  have 


the  meaning  which  Mr.  Kennedy  contended 
for,  and  can  be  treated  as  a  declaration  by 
the  legislative  authority  of  the  law — a 
declaration  that  a  woman  is  the  absolute 
owner  of  properly,  notwithstanding  that  in 
the  settlement  by  which  she  acquires  it  there 
is  a  restraint  against  anticipation  and  alien- 
ation, I  think  that  as  a  declaration  by  the 
legislative  authority  of  what  the  law  is,  it 
ought  not  to  have  a  retrospective  effect  any 
more  than  any  other  provision  in  the  Act. 
The  Legislature  may  declare  that  such  is  the 
law,  but  without  something  showing  that  it 
was  intended  to  give  to  the  declaration  a 
retrospective  effect,  it  ought  not  to  have  it. 

If  section  8  were  applicable  to  this  case, 
I  should  say  it  would  make  the  separate 
property  of  the  wife  liable  notwithstanding 
this  clause  in  the  settlement,  because  the 
words  there  are  very  different  from  the 
words  in  the  Indian  Succession  Act.  .  They 
are :  "  If  a  married  woman  (whether  married 
**  before  or  after  the  ist  day  of  January 
'*  1866)  possesses  separate  property,  and  if 
"  any  person  enters  into  a  contract  with  her 
"  with  reference  to  such  property,  or  on  the 
"faith  that  her  obligation  arising  out  of 
"  such  contract  will  be  satisfied  out  of  her 
"  separate  property,  such  person  shall  be 
"  entitled  to  sue  her,  and,  to  the  extent  of 
"  her  separate  property,  to  recover  against 
"her  whatever  he  might  have  recovered  in 
"  such  suit  had  she  been  unmarried  at  the 
"  date  of  the  contract  and  continued  unmar- 
"  ried  at  the  execution  of  the  decree." 
These  words  are  substantially  the  same  as 
the  words  in  section  12  of  the  33  &  34 
Vict.,  c.  93,  upon  which  the  late  Master  of 
the  Rolls  held  in  Sanger  vs,  Sanger,  L.  R., 
II.  Eq.  470,  that  the  separate  property 
of  a  married  woman  was  liable,  notwith- 
standing any  clause  against  anticipation. 
The  question,  then,  Is  whether  section  8  of 
Aft  III.  of  1874  applies  to  the  present  case— 
whether  it  is  retrospective  and  applies  to  a 
contract  made  before  the  passing  of  the  Ad. 
I  think  it  does  not.  The  word?,  "if  any 
"  person  enters  into  a  contract  with  her  with 
"  reference  to  such  property,  or  on  the  faith 
"that  her  obligation  arising  out  of  such 
"  contract  will  be  satisfied  out  of  her  separate 
"  property,"  appear  to  me  to  point  to  con- 
tracts entered  into  after  the  Act  had  been 
passed,  and  not  to  be  intended  to  affect  con- 
tracts made  before,  and  to  alter  the  rights  of 
persons  or  the  obligations  arising  out  of  them. 
If  it  could  be  considered  to  be  a  law  of 
procedure  only,  it  might  be  held  to  have  a 
retrospective  effect.     But  it  is  not  a  law  of 
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procedure.  It  is  a  law  by  which  an  effect 
is  given  to  a  contract  wiih  a  married  woman 
which  it  had  not  before,  and  it  declares  that 
a  contract  entered  into  on  the  faith  of  its 
being  paid  out  of  the  separate  property  shall 
be  so  satisfied.  I  think  therefore  that  sec- 
tion 8  does  not  apply  tc  this  case,  and  that 
the  decision  of  Mr.  Justice  Pontifex  should 
be  upheld.  It  may  be  (and  1  strongly 
incline  to  think  that  I  should  adopt  the 
opinion  of  the  late  Master  of  the  Rolls  in  the 
case  I  have  referred  to)  that  where  a  con- 
tract is  made  after  Act  III.  of  1S74  came 
4nto  operation,  there  will  be  a  remedy  against 
the  separate  property  of  the  wife,  although 
there  is  a  clause  against  alienation  or  antici- 
pation in  the  marriage-settlement.  I  have 
said  I  incline  to  this  opinion,  because  what 
I  may  now  say  cannot  be  considered  as  a 
decision.  Being  of  opinion  that  the  Act  has 
not  a  retrospective  effect,  it  is  not  necessary 
to  decide  that  question  in  the  present  case. 

The  appeal  will  be  dismissed  with  costs. 
As  Mr.  Justice  Macpherson  says  that  trustees 
are  generally  allowed  separate  costs  in  this 
Court,  the  trustees  will  have  a  separate  set 
of  costs  in  this  appeal. 

Macpherson^  J, — I  also  am  of  opinion  that 
nothing  in  the  Succession  Act  renders  a 
provision  against  anticipation  nugatory,  and 
that  the  Act  III.  of  1874  is  not  applicable 
to  this  case. 


The  3rd  June  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  KL, 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Joint-owners— Partition. 
Case  No.  875  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of 
Mymensingh,  dated  the  2^th  February 
iSy^^  affirming  a  decision  of  the  Addi- 
tional Moons  iff  of  Atteea,  dated  the  26  th 
June  1871, 

Oodoy  Tara  Chowdhranee  (Plaintiff), 
Appellant^ 

versus 

Khaja  Asanoollah  (Defendant),  Respondent, 

Baboo  Sreenath  Doss  for  Appellant. 

The  Advocate-General  for  Respondent. 

An  arrangrcment  come  to  between  the  joint  owners  of 
land*  not  being  a  joint  Hindoo  family,  by  which  some 


parts  of  the  property  were  to  be  exclusively  in  tlM 
possession  of  one  or  other  of  them,  is  sufficient  to  bar 
one  of  them  from  suin^  for  the  profits  derived  from 
any  portion  allotted  to  the  exclusive  possession  of  any 
other. 

Couch,  C.J. — In  this  suit  the  plaintiff 
alleged  that  a  4 -anna  share  of  a  zemindaree 
belonged  to  her,  and  another  4-anna  share 
to  the  I  St  and  2nd  defendants,  and  were 
held  by  her  and  them  in  joint  possession,  and 
that  the  remaining  8-anna  share  wfts  the 
talook  of  the  Roy  Chowdhry  defendants; 
and  she  further  alleged  that  a  haut  had  been 
established  upon  land  which  was  in  the  joint 
possession  of  the  plaintiff's  predecessors  and 
the  defendants,  and  that  the  defendants  had 
dispossessed  the  plaintiff's  predecessors  of 
the  land.  And  the  plaintiff  claimed  posses- 
sion of  her  share. 

The  Moonsiff  held  that  the  plaintiff  had 
shown  her  title  to  the  land  upon  which  the 
haut  was  established ;  but  he  considered 
that  she  was  not  entitled  to  have  khas 
possession,  and  he  decided  that  she  ought 
only  to  receive  the  rent  of  the  land  from  the 
defendants  who  were  her  co-sharers,  and 
ought  not  to  deiive  an  additional  benefit 
from  it  on  account  of  the  haut  having  been 
established.  He  accordingly  decreed  that 
the  plaintiff,  "  by  receiving  from  the  defend- 
'*  ants  the  rent  according  to  her  share,  do  get 
"possession  of  the  land  under  claim,  "  and 
''that  the  land  in  question,  with  the  two 
''  hauts  standing  thereon,  do  remain  in  the 
"  khas  possession  of  the  defendant  No.  2." 

There  was  an  appeal  from  this  decree 
which  was  heard  by  the  Subordinate  Jadge. 
The  plaintiff  appealed  against  the  part  of 
the  decree  which  was  in  favour  of  the 
defendant,  and  the  defendants  against  it  so 
far  as  it  was  in  favour  of  the  plaintiff.  The 
Subordinate  Judge  in  his  judgment  says: 
'*  I  think,  from  ail  the  circiunstances  of  the 
"case,  that  the  conclusion  of  the  original 
"  Court  is  not  based  upon  a  proper  dtscre- 
"  tion,  and  the  very  nature  of  the  claim  and 
''the  contention  fully  demand  either  that 
"  plaintiff  should  have  her  share  in  the  land, 
"or  that  the  defendant  should  be  allowed  10 
"  occupy  it  as  his  exclusive  interest. 

"  It  is  evident,  and  has  not  been  denied* 
"that  in  1262  the  haut  was  established  over 
"the  land,  and  in  126/  plaintiff  alleges  to 
"  have  been  ousted  from  it,  and  since  then 
"ten  years  and  three  months  have  elapsed 
"before  she  has  resorted  to  this  law-suit.  But 
"there  is  no  satisfactory  evidence  i-n  the 
"  case  that  she  or  her  father-in-law  had  any 
"  connection  with  the  haut,  or  with  the  land 
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"  which  lay  admittedly  waste  or  poUet, 
"contiguous  to  the  defendant's  cutcherry 
"compound.  Certain  witnesses  have  been 
"  produced  to  support  her  possession  ante- 
"  cedent  to  the  ouster;  but  the  Moonsiff  was 
"perfectly  right  in  discrediting  them,  since 
"  plaintiff  is  a  person  of  influence  and  they 
"  are  her  creatures. 

"As  regards  the  documentary  evidence 
"  produced  by  her  it  is  plainly  spurious,  and 
"  there  Is  not  an  atom  of  proof  that  she  ever 
"  got  any  profit  from  the  haut.  Now,  to 
"  consider  how  far  plaintiff  could  gain  by  the 
"admitted  fact  that  the  lands  of  the  mehal 
"are  in  ijmalee,  I  should  observe  that,  under 
"the  ruling  of  the  precedents  cited  above, 
"  she  cannot  get  any  advantage,  unless  she 
"can  make  out  her  joint  possession  in  the 
"  haut,  which  is  an  estate  of  value  and  has 
"  been  created  by  the  defendant  and  another 
*'CO-shar(Br  without  any  aid  from  the  plaintiff. 
"Had  the  contention  been  merely  for  the 

poUet  land,  the  question  would  have  been 

somewhat  different,  but  still  plaintiff  would 

have  very  little  chance  of  success  when 
*•  her  own  pleader  has  clearly  admitted  that 
"other  definite  lands  are  similarly  in  her 
"exclusive  possession."  And  he  ordered 
ihe  appeal  of  the  plaintiff  to  be  dismissed. 
and  apparently  allowed  the  appeal  of  the 
defendant,  the  result  being  that  the  plaintiff's 
suit  was  dismissed. 

This  is  not  a  case  of  a  joint  Hindoo 
family:  the  parties  are  not  both  Hindoos. 
It  is  a  case  of  joint  ownership,  and  con- 
siderations* which  might  be  admissible  in 
-My  question  of  partition  of  property  between 
members  of  a  joint  Hindoo  family  may  not 
%e  applicable  here. 

We  consider  the  finding  to  be  that  these 
liersons,  being  joint  owners  of  certain 
^fOpeity,  had  come  to  an  arrangement  by 
iMch  some  parts  of  it  were  to  be  exclusively 
Ittr die  possession  of  one  or  other  of  them: 
'IKS  land  upon  which  this  haut  was  established 
to  be  in  the  possession  of  the  def^nd- 
and  the  other  lands  in  the  exclusive 
;ion  of  the  plaintiff. 

li  is  not  necessary  for  us  to  determine 
r,  stipposing  there  should  hereafter  be  a 
anit  for  the  partition  of  the  whole  estate, 
vbat  effect  shotild  be  given  to  this  arrange- 
aeDt.  It  is  sufficient  in  our  judgment  to  bar 
-Ibd  platmifif  from  bringing  this  suit,  by 
which  she  claims  to  treat  the  land  on  which, 
.«A  ihe  faith,  probably,  of  this  arrangement, 
the  haut  has  been  established,  and  which 
laod  has  been  given  by  it  into  the  exclusive 
possession  of  the  defendant,  as  property  to 


the  profits  of  which  she  is  entitled  joihtly 
with  them.  Upon  the  finding,  it  appears 
to  us  that  she  has  no  ground  for  bringing 
this  suit,  and  that  it  has  been  properly 
dismissed  by  the  Subordinate  Judge. 

The  appeal  will  be  dismissed  with  costs. 


The  4th  June  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Sale-certificate—Constrtiction. 
Case  No.  1792  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Shahahad,  dated 
the  26th  June  i8yj,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  21st  April  i8y^. 

Lalla  Bissessur  Dyal  (Plaintiff),  Appellant, 

versus 

Doolar  Chand  Sahoo  and  others  (Defendants), 

Respondents. 

Bahoos  Kalee  Mohun  Doss  and  Mohinee 
Mohun  Roy  and  Moonshee  Mahomed 
Yusoof  for  Appellant. 

Bahoos     Unnoda    Pershad    Banerjee    and 
Chunder  Madhuh  Ghose  for  Respondents. 

The  Court  refused  to  go  to  facts  lying  behind  a  lale- 
certificate  for  the  purpose  of  contradicting  its  terms. 

Phear,  J.—O^  the  admitted  facts  of  this 
case  the  plaintiff  is  entitled  to  a  i  z-anna  share 
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of  the  properly  for  which  he  brings  this  suit, 
unless  the  defendant  obtained  by  an  auction- 
sale,  held  on  the  25th  July  1872,  the  whole 
16  annas  of  the  property  of  which  this 
12  annas  is  a  part. 

The  burden,  therefore,  of  the  case  does 
substantially  fall  upon  the  defendant. 

The  plaintiff  had  bought  the  12  annas  on 
the  24th  July,  that  is,  the  day  preceding  the 
day  of  the  defendant's  purchase.  The 
defendant's  case  is  that  the  Court  sold  to  him, 
on  the  25th  July  1872,  the  whole  tenure, 
and  had  the  right  and  authority  on  the  facts 
of  the  case  to  do  so,  notwithstanding  the  sale 
of  the  12  annas  on  the  previous  day  to  the 
plaintiff. 

A  question  was  raised  in  the  present  suit 
as  to  whether  this  position  taken  up  by  the 
defendant  is  capable  of  being  maintained. 
And  the  Lower  Appellate  Court  has  discussed 
the  point  at  some  length.  But  we  think 
it  unnecessary  to  dwell  upon  this  topic  now, 
because  the  first  question  is — even  if  it  be 
assumed  that  the  Court  had  the  power  of 
selling  the  whole  tenure  on  the  25ih  July 
notwithstanding  the  previous  sale  to  the 
plaintiff  on  the  day  preceding — the  first 
question  is  whether  or  not  the  Court  did,  in 
fact,  sell  the  whole  tenure  to  the  defendant. 
And  we  think  that  this  question  must  be 
answered  in  the  negative. 

The  best  evidence  of  that  which  the  Court 
sold  to  the  defendant  is  the  defendant's  certi- 
ficate of  sale.  And  the  certificate  of  sale 
says  expressly  that  the  Court  sold  to  the 
defendant  only  the  rights  and  interest  of 
the  judgment-debtor  on  the  25th  July.  And 
those  rights  and  interests  were  undoubtedly 
of  a  substantial  character,  because  the  sale 
of  the  previous  day  had  left  to  the  judg- 
ment-debtor a  4-anr.a  share  in  th&  tenure. 

It  has  been  argued  before  us  that,  notwith- 
standing the  words  of  the  defendant's  sale- 
certificate,  yet  taking  that  ceriilicate  in 
connection  with  the  application  of  the  judg- 
ment-creditor for  execution,  and  also  in 
connection  with  the  decree  itself,  we  ought  to 
come  to  the  conclusion  that  the  Court  did,  in 
fact,  sell  the  whole  tenure  to  the  defendant 
on  the  2  5ih  July,  that  is  to  say,  we  are 
asked  to  go  to  tacts  lying,  so  to  speak,  behind 
the  sale-certificate  for  the  purpose  of  contra- 
dicting its  terms  and  showing  that  it  means 
something  entirely  different  from  that  which 
its  express  words  convey.  And  we  are 
referred  to  the  decision  of  the  Judicial  Com- 
mittee   of    the    Privy    Council,    which    is 


reported  in  X.  Bengal  Law  Reports,  p.  294,** 
as  an  authority  for  so  doing.  With  regard 
to  this  decision,  it  seems  enough  to  remark 
ihat  the  Court  in  that  case  was  obliged  to 
inquire  from  outside  what  the  meaning  of 
the  words  of  the  sale-certificate  was,  because 
if  the  strict  literal  meaning  of  those  words 
was  adhered  to,  it  was  clear,  not  only  that 
nothing  passed  to  the  purchaser,  but  that  the 
parties  concernei  in  the  sale  must  have 
known  at  the  lime  that  nothing  was  being 
sold,  and  it  could  not  be  assumed  that  that 
was  che  case.  Under  those  circumstances,  it 
became  necessary  to  inquire  from  sources 
outside  the  sale-certificate  what  it  was  that 
the  Court  had  in  fact  sold  and  intended  to 
sell. 

There  is  no  such  necessity  in  the  present 
case,  because,  as  has  been  already  remarked, 
the  rights  and  interests  of  the  judgment- 
debtor  on  the  25th  July  were  very  substan- 
tial, and  there  is  no  a  priori  difficulty  in 
understanding  that  the  Court  might  have 
intended  to  sell  those,  and  those  alone,  at  the 
auction  sale.  It  is  not  because  the  Court 
had  the  power  to  sell  the  whole  tenure,  if  it 
I  chose  to  do  so,  that  it  must  be  assumed  that 
it  did  in  fact  sell  the  whole  tenure,  notwith- 
standing that  the  sale-certificate  granted  by 
it  expresses  that  it  merely  sold  his  interest  in 
it,  i.e.,  a  portion  of  the  tenure.  The  ques- 
tion is  simply  a  question  of  fact.  What  did 
the  Court  in  its  discretion,  as  a  matter  of  fact, 
do  ?  Did  it  sell  the  whole  tenure,  or  did  it 
not?  • 

It  seems  to  be  clear,  whatever  were  the 
wjshes  of  the  juJgmem-creditor  in  this 
respect,  that  the  Court  did  not,  in  fact,  sell  the 
whole  tenure;  it  did  not  put  up  for  sale  the 
whole  tenure ;  it  did  not  expressly  or  by 
implication  profess  to  sell  the  tenure  over 
the  heads  of  anybody  who  might  make  a 
claim  of  priority  of  right  to  it  through  the 
judgment-debtor.  On  the  contrary,  accord- 
ing to  its  sale-certificate,  it  expressly  sold 
the  rights  and  interests  of  the  judgment- 
debtor  alone. 

It  seems  to  us,  therefore,  very  plain  that 
ihe  defendant  has  failed  in*  this  case  to  make 
out  a  defence  against  the  plaintiff's  case,  and 
that,  on  the  facts  which  are  admitted  by  both 
parties,  the  plaintiff  is  entitled  to  a  decree. 
Accordingly  we  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  give  a  decree  to 
the  plaintiff  for  possession  of  12  annas,  with 
costs  in  all  the  Court. 


♦  17  W.  R.  459. 
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The  4th  June  1874. 

Present : 

The  Hon'ble  W.  Ainslie  and  \V.  F. 
McDonell,  Judges, 

Rc?iew— Appeal— Act  VIII.  of  1859,  s.  378. 

Case  No.  1625  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Hooghlyy 
dated  the  12th  May  18 jj,  affirming  a 
decision  0/  the  Moonsiff  of  Pundooah, 
dated  the  24th  September  i8y2. 

JoyKishenMookerjee  (Plaintiff),  Appellant, 

versus 

Purbutty  Churn  Ghossal  (Defendant), 
Kespondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Umbika 
Churn  Banerjee  for  Respondent. 

The  Full  Bench  Ruling:  (20  W.  R.,  p.  S4),  that  a 
special  appeal  would  lie  to  determine  whether,  in  an 
order  granting  a  review,  there  had  been  any  irregularity, 
and  that  the  word  "final'^  in  Civil  Procedure  Code,  s.  37^, 
would  not  prevent  the  Appellate  Court  from  considering 
afterwards  the  legality  of  the  order,  was  held  to  apply 
to  cases  in  which  a  regular  appeal  Is  preferred  on  the 
ground  that  the  admission  of  the  review  was  not 
justified  by  the  evidence. 

Ainslie,  J, — The  question  in  this  case  is 
whether   the   Lower    Appellate    Court    was 
bound  to  satisfy  itself  that  ihe  Moonsiff  had 
good  grounds  for  admitting  the  review  of 
jodgment.      The    special    appellant    relies 
upon  a  P'ull  Bench  Ruling  reported   in    20 
Weekly  Reporter,  page  84,  in  which  it  was 
held    that    a    special  appeal  would    lie   to 
determine  whether,   in  an  order  granting  a 
review,  there  had  been  any  irregularity,  and 
that  the  word  "final"  used  in    section  378 
of  the  Civil  Procedure  Code  must  be  taken 
ooly  to  exclude  an  appeal  at  the  time,  but 
not  to   prevent   the   Appellate   Court    from 
considering    afierw?.rds   the   legality   of   the 
order  admitting  the  review  as  well  as  any 
other  part  of  the  case.     We  think  that  we 
must  follow  this  ruling,  and  that  it  does  apply 
to  cases  in  which  a  regular  appeal  is  prefer- 
red on  the  ground  that  the  admission  of  the 
review   was   not  justified   by    the    evidence 
before  the  first  Court;  but,  although  we  agree 
with  the  special  appellant  on  this  point,  ii 
seems  to  us  that  the  Judge  was  not  precluded 
from  looking  into  the  whole  of  the  facts  of 
the  case,  and  that,  when  he  found  from  the 
MoonsiQ's  judgment  that  there  was  a  distinct 


ground  on  which  the  review  ought  to  have 
been  admitted,  viz,,  that  the  Moonsiff  had  by 
mistake  misconstrued  a  portion  of  the  evi- 
dence, he  was  quite  justified  in  refusing  to 
set  aside  the  order  admitting  the  review. 
The  appeal  is  therefore  dismissed  with  costs. 


The  5ih  June  1874. 

Present : 

The  Hon^ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Ameea— Local  Investigation— Special  AppeaU 

Case  No.  57  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Chittagong,  dated  the 
i8th  December  i8yj,  affirming  an  order 
of  the  Moonsiff  of  Satkaniah^  dated 
the  14th  July  1873. 

Kristo  Chunder  Goopto  (Petitioner), 
Appellant^ 

versus 

Brojo  Mohun  l>ty  Chowdhry  and   another 
(Decree-holders),  Respondents, 

Baboo  Aukhil  Chunder  Sen  for  Appellant. 
Baboo  Sreenath  Banerjee  for  Respondents. 

The  deputation  of  an  Ameen  to  ascertain  the  respect- 
ive liability  of  several  judgment-debtors  is  not  an 
improper  course  for  a  Court  to  pursue,  and  at  all  events 
is  not  a  ground  for  interfering  in  special  appeal  with  the 
concurrent  judgments  of  two  lower  Courts. 

Kemp,  J, — The  judgment-debtor  is  the 
appellant.  The  decree  was  obtained,  on  the 
19th  of  July  1862,  against  the  father  of  the 
appellant  and  others.  The  father  of  the 
appellant  alone  appealed,  and  on  the  3rd  of 
September  the  order  was  that  the  appellant's 
father  was  to  pay  the  wassilat  appropriated 
by  him  during  the  period  of  his  wrongful 
possession.  When  the  wassilat  was  ascer- 
tained, the  appellant  applied  to  the  Court  for 
an  inquiry  as  to  what  amount  he  was 
individually  liable  for  as  one  of  the  judg- 
ment-debtors in  the  suit.  An  Ameen  was 
deputed  to  inquire  into  this,  and  found  that 
the  appellant  alone  was  liable  for  wassilat, 
and  his  father  was  the  only  parly  who  had 
been  in  possession,  and  enjoyed  the  profits, 
and  the  other  judgment-debtors  were  merely, 
pro'formd  defendants  in  the  suit. 

The  grounds  of  special  appeal  are  that 
the  deputation  of  an  Ameen  was  illegal,  inas- 
much as  the  Court  ought  itself  to  have 
decided  the  amount  of  the  individual  liability 
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of  the  judgment-debtors;  2ndy  that  the 
question  respecting  the  other  judgment- 
debtors  being  the  tenants  of  the  appellant 
was  Uken  for  the  first  time  in  the  execution- 
stage,  and  ought  not  to  have  been  entertained. 

Wiih  reference  to  the  first  point,  we  think 
that  the  deputation  of  an  Ameen  to  ascertain 
the  respective  liability  of  the  several  judg- 
ment debtors  was  not  an  improper  course  to 
pursue,  and  at  all  events  it  is  not  a  ground  for 
interfering  in  special  appeal  with  the 
concurrent  judgments  of  both  the  Courts 
below. 

On  the  second  ground,  it  has  been  found  on 
the  evidence  by  the  lower  Courts  that  the 
other  debtors  were  merely  pro-formd  defend- 
ants in  the  case,  and  that  the  appellant's  father 
appropriated  all  the  profits  during  the  period 
of  his  wrongful  possession.  The  appeal 
must  be  dismissed  with  costs.  Pleader's  fees, 
two  gold  mohurs. 


The  5th  June  1874. 


Present : 


The  Hcn'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 


Mahomedan  Law— Pre-emption— Tuliub- 

.  ishtishad. 


Case  No.  1823  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  FirsJ  Subordifiate  Judge  of  Bhaugul- 
pore,  dated  the  joth  May  1873,  affirming 
a  decision  of  the  Moonsiff  of  Begoosurai^ 
dated  the  2gth  March  iSjj. 

Sham  Lall  Sahoo  (Defendant),  Appellant, 

versus 

^Bibee  Afsuroonnissa  (Plaintiff),  Respondent. 

Baboo  Boodh  Sen  Singh  for  Appellant. 

Moonshce  Mahomed  Fusuflox  Respondent. 


In  a  suit  to  establish  the  rijht  of  pre-emption,  where  • 
the  witnesses  said  that,  on  the  refusal  of  the  vendor,  the 
pre-emptor  had  nominated  them  witnesses,  the  lower 
Courts  were  held  to  have  been  justified  in  their  infer- 
ence that  he  had  complied  with  the  exigency  of  the 
Mahomedan  Law. 

Phear,  J. — Entirkly  accepting  the  prin- 
ciple which  is  followed  in  the  case  reported 
in   the    13     Weekly    Reporter,    page    177» 
and    again    in    the    case    reported    in   the 
6    Bengal   Law    Reports,    page     165,*    we 
think    that    no    good    ground     of     special 
appeal    has   been   made   out   in    this   case. 
According  to  those  cases,  on  the  principles 
of  Mahomedan  Law  referred  to  therein,   no 
doubt,  it  is  essential  to  the  due  performance 
of  the  preliminary  ceremony  tultub-ishtishad, 
that  the  pre-emptor  should,  upon  making  his 
claim   to   the   vendor    and    being    refused, 
immediately  call  upon  persons  standing  by 
to  be  his  wim esses.     He  should  use  precise 
I  language  corresponding  in   substance   with 
**  Be  you  my  witness  or  witnesses." 

The  evidence  in  this  case  is  in  effect  Uivs  : 
The    witnesses    say,    after    narrating    what 
took  place    and  the  refusal  of  the  vendor 
thereupon,  **  We  were  nominated  witnesses,  or 
thereupon,  he  nominated  me  a  witness,''  each 
person  making  use  of  a  very  different  phrase 
to  this  effect.     And  both  Courts  below  have 
inferred    from   this  evidence   that  the    pre- 
emptor,   the    person   claiming   the   right  of 
pre-emption,  had  complied  with  the  exigency 
of  the  Mahomedan  Law,  that  is,  had   said, 
"Be  you  my  witnesses,"   or   "Be  you    mj 
witness."     And  we  cannot  say  upon  special 
appeal  that  this  inference  of  fact  is  wrong. 
Indeed,  speaking  for  myself,   1  should    be 
disposed  to  expect  that  a  witness  telling  the 
occurrence  in  his  own  words  would  probably 
use  just  such  a  phrase  as  the  witnesses  have 
used  in  this  case  in  order  to  represent  that 
the  pre-emptor  said,    "You  be  my  witness," 
or  "You  be  my  witnesses."     It  seems. to  us 
most  certain  that  the  witness  would  not  give 
the  pre-emptor's  words  in  the  first  and  the 
second  person,  but  would  state  the  result  of 
them  in  the  third  person. 

We  are,  therefore,  of  opinion  that  the  prin- 
cipal ground  of  appeal  in  this  case  fails. 

The  objection  made  to  the  form  of  the 
decree  ought  to  have  effect  given  to  it.  But 
that  can  be  easily  done  here.  We  will 
direct  that  the  decree  be  ^varied  by  adding 
"  on  the  money  being  paid  within  a  month 
from  the  date  of  the  decree." 

The  appeal  must  be  dismissed  with  costs. 


14  W.  R.  265. 
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The  29ih  May  1874. 

Presen/  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  C'y^/V/" 
Jus/ice,  and  the  Hon'ble  W.  F.  McDonell, 

Commensallty— 'Limitation— Act  XIV.  of  1859, 

ss.  13  &  14. 

Case  No.  2445  of  1873. 

Special  Appeal  from  a   decision  passed  by 

the  First  Subordinate  Judge  of  2^'Per- 

gunnahs^     dated    the    26th    July     iSyj, 

reversing  a  decision   of  the   Moonsiff  of 

»        Aliporey  dated  the  igth  September  18 j 2, 

Chunder  Monee  Debia  (Defendant), 
Appellant, 

versus 

Meharjan  Bibee  (Plaintiff),  Respondent. 

Bahoos    Rash    Beharee    Ghose   and    Kashee 
Kant  Sen  for  Appellant. 

Baboo  Tarucknath  Sen  for  Resoondent. 

In  a  suit  to  recover  possession  of  land  allej^ed  to  have 
belongred  jointly  to  plaintiff's  late  husband  O  and  his 
late  elder  brother  P,  defendant  pleaded  limitation  on 
the  ground  that  neither  plaintiff  nor  her  predecessor  was 
in  possession  within  twelve  years.  It  was  found  that  the 
two  brothers  had  lived  in  the  same  mess,  the  elder  col- 
lecting- the  rents  and  profits,  and  therewith  managing  the 
:   family  expenses: 

Held  that  if  O  did  not  receive  money  from  P,  he 
received  money's  worth,  and  that  would  sufHcc  to  bring 
the  case  writhin  Act  XIV.  of  1659,  s.  i,  cl.  13,  and  that  if 
cl.  13  did  not  apply  cl.  14  must,  and  the  suit  was  not 
barred. 

Couchf     C.J, — The    Subordinate    Judge 
says  it  is  clear  from  the  evidence  on  the  side 
of  the  plaintiff  that  the  two  brothers  Poyt 
and  Omar  lived  in  the  same  mess,  and  that 
the  former  collected  the  rents  and  profits  of 
the  lands,    vi?hich   we   must   understand   as 
including^  the  land  which  was  the  subject  of 
this   suit,    and   therewith,   that  is,   with  the 
rents  and   profits  of  the  land,  managed  the 
family  expenses.     If  Omar  did  not  receive 
anj  money  from  his  brother,  who  managed 
for  his  share  of  ^he  rents  and  profits  of  the 
land,  he  received  money's  worth  in  the  pay- 
ment   of    his   part  of  the  family- expenses. 
This  would   be  suflTicient  to  bring  the  case 
vithin  claase  13  of  section  i  of  Act  XIV. 
^VoL  XXII. 


of  1859,  assuming  that  this  clause  applies  to 
such  a  case.  We  are  inclined  to  think  that 
it  does ;  but  we  do  not  consider  it  necessary 
to  decide  it.  If  the  13th  clause  does  not 
apply  the  12th  must,  and  to  make  that  bar 
the  suit,  there  must  have  been  an  exclusion 
of  Omar  from  his  share  of  the  property, 
which  there  was  not  if  his  share  of  the 
expenses  was  being  paid  "for  him  out  of  the 
rents  and  profits  of  the  land.  Whether 
clause  12  or  clause  13  applies,  upon  the 
finding  of  the  Subordinate  Judge  the  suit  is 
not  barred  by  the  law  of  limitation,  and  the 
objection  now  taken  is  bad.  The  appeal 
must  be  dismissed  with  costs. 


The  4th  June  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Suit  for  enhancement  of  rent— Technical  ob- 
jections—Act VIII.  (B.  C.)  of  1869,  s.  18. 

Case  No.  1803  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Sarun,  dated  the 
ijth  May  i8yjy  affirming  a  decision  of 
the  Moonsiff  of  Chuprah,  dated  the  28th 
December  t8j2. 

Audh  Beharee  Singh  (Defendant), 
Appellant, 

versus 

Dost  Mahomed  and  others  (Plaintiffs),     ' 
Respondents, 

* 

Mr.  R.  E.  Twiddle  for  Appellant. 

• 

Moonshee  Mahomed  Fusufioi  Respondents. 

In  a  suit  for  enhancement  of  rent,  the  Court  cannot 
uphold  an  objcctioo  as  to  the  form  of  the  notice  or  the 
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mode  in  which  the  suit  has  been  broueht,  if  prejudice 
has  not  thereby  been  worked  to  the  de^ndant. 

In  tryinif  a  question  of  enhancement  upon  the  first 
ground  mentione*!  in  s.  i8  of  the  Rent  Law,  it  is  not 
allowable  to  a  Court  to  strike  an  avera^^e  on  the  rates 
of  rent  proved  before  it. 

Phear,  J. — Wjc  think  we  ought  not  lo 
interfere  with  the  decision  of  the  Lower 
Appellate  Court  on  the  first  ground  which 
has  been  argued  before  us,  because,  in  the 
first  place,  we  find  it  is  not  specifically  men- 
tioned as  one  of  the  grounds  of  special 
appeal ;  and,  in  the  second  place,  it  does  not 
appear  that  it  was,  even  in  substance,  put  for- 
ward in  ihe  lower  Courts ;  and  the  great  lest 
whether  or  not  the  notice  of  enhancement 
and  the  suit  of  the  plaintiff  are  insufficient 
and  founded  upon  improper  grounds  is  fur- 
nished by  the  trial  itself.  If  there  is  reason 
arising  out  of  the  results  of  the  trial  for 
thinking  that  the  form  of  the  notice,  or  the 
mode  in  which  the  suit  has  been  brought,  has 
worked  prejudice  to  the  defendant,  then  this 
Court  will  always  be  anxious'to  give  relief  to 
the  defendant.  But,  on  the  other  hand,  if'it 
appear^  that  the  parties  at  the  trial  thoroughly 
well  knew  what  was  in  contest  between  them, 
and  each  side  had  fair  opportunity  of  putting 
his  own  case  before  the  Court,  then  it  would 
be  only  offering  a  premium  to  technicality  to 
uphold  an  objection  of  this  sort. 

As  to  the  other  objection,  there  can  be  no 
doubt  that  the  Court  which  is  called  upon  to 
try  a  question  of  enhancement  upon  the  first 
ground  mentioned  in  section  i8,  namely, 
"  that  the  rate  of  rent  paid  by  such  ryot  is 
below  the  prevailing  rate  payable  by  the  same 
class  of  ryots  for  land  of  a  similar  descrip- 
tion and  with  similar  advantages  in  the 
places  adjacent,"  would  be  wrong  if  it  arrived 
at  its  conclusion  by  the  mode  of  striking  an 
average  on  the  rates  of  rent  proved  before  it. 
But  it  seems  to  us  that  the  Lower  Appellate 
Court,  although  it  has  used  words  which  may 
favour  such  an  hypothesis,  did  not  really 
intend  to  place  its  conclusion  upon  an  aver- 
age of  the  rates  spoken  to  by  the  different 
witnesses. 

The  first  Court  says :  "  From  the  evidence 
**  of  certain  cultivatqrs  of  the  adjoining  land 
"  who  have  deposed  in  favour  of  the  plaintiffs, 
**  it  has  been  shown  that  the  rate  of  their 
'*  cultivation  is  at  3  rupees,  4  rupees,  and 
"  5  rupees  per  beegah.  I  think  that  the  just 
*'rate  for  defendant's  cultivation  will  be 
**  4  rupees  per  b'eegah.*' 

The  Judge  affirming  this  decision  says:— 
"  The  Moonsiff  has  considered  4  rupees  suffi- 
cient, and  I  am  not  disposed  to  interfere  with 


his  order,  for  though  it  appears  that  some 
lands  pay  5  rupees  or  so,  yet  that  other  lands 
pay  only  3  J  rupees,  and  I  think  the  rate  (that 
is,  4  rupees  per  beegah)  the  fair  one." 

The  question  which  the  Courts  were  called 
upon  to  consider  in  this  case  was,  what  was  ■ 
the  fair  and  equitable  rate  of  rent  for  the 
defendant  to  pay,  regard  being  had  to  the  old 
rate,   and  also  to  the  evidence  which   was 
given  in  this  case  in  order  to  establish  the 
prevailing  rate  of  rent  in  the  neighbourhood 
of  the  defendant's  land  for  lands  of  similar 
description  paid  by  ryots  of  the  same  class 
with  himself.     And  we  understand  the  Judge 
to  say  that  in  view  of  the  evidence  which 
the  different  witnesses  gave,  some  deposing 
that  they  paid  3  rupees  per  beegah,  others 
4  rupees  and  5  rupees,  and  specifying  to  a 
certain  extent  the  quality  and  the  character 
of  the  land  for  which  it  was  paid,  he  was  of 
opinion  that  the  fair  and  the  just  rate  for  the 
defendant's  land  was  4  rupees  per  beegah. 
It  is  not  in  any  proper  sense  an  average 
drawn  upon  the  data  of  3  rupees,  4  rupees, 
and   5  rupees,  which   is  mentioned  by   the 
Subordinate  Judge,  but  it  is  a  conclusion  as 
to  fairness  and  justice  placed  upon  the  foot- 
ing of  the  evidence  which  wis  before  the 
Court.     So  far  at  any  rate  as  the  appealing 
defendant  is  concerned,  it  seems  to  us  that 
the  rate  of  4  rupees  per  beegah  is  about  the 
lowest  which  he  could  be  well  called  upon  to 
pay  according  to  the  evidence  which  is  before 
the  Court,  and  he  has  therefore  little  cause 
to  complain  in  a  Court  of  special  appeal  of 
the  decree  which  has  been  made. 

But  the   plaintiff  prefers  a   cross-appeal, 
and   we  are  inclined   to  think  that  he  has 
somewhat  more  right  upon  this  ground  to 
complain  of  the  judgment  of  the  Lower  Ap- 
pellate Court  than  the  special  appellant  has. 
Still    we  cannot,  without  entering  into  full 
consideration  of  the  value  of  the  evidence 
before  the   Court,  say   that   the  Judge  has 
erred  in  law  in  coming  to  the  conclusion  of 
fact  at  which  he  has  arrived.   There  certainly 
is  evidence  of  a  4-rupee  rate  as  the  prevail- 
ing  rate  of  rent  for  lands  which,  so  far  as  ire  I 
can  see,  are  lands  of  the  same  character  as 
the  land  in  respect  of  which  the  present  suit 
is  brought.      No  doubt  there  are  other  rates 
spoken  of,  but  they  are,  certainly  in    some 
instances,  rates  payable  in  respect  of  lands  oil 
a  different  quality,  and  it  was  the  function] 
of  the  Lower  Appellate  Court  to  exercise  itj| 
discretion  upon  this  evidence. 

On  the  whole,  we  think  that  both  tl 
appeal  and  the  cross-appeal  must  be  dij 
missed — the  appeal  with  costs. 
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The  5th  June  1874. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  Sir  Robert 
P.  Collier,  and  Sir  Lawrence  Peel. 

Limitatiofl — Cause  of  action. 

On  Appeal  from  the  High  Court  of  Judica- 
ture at  Madras, 

Rajah  Sri  Chaitanya  Chundra  Harischandana 
Jagadevu  Bahadoor 

versus 

The  Collector  of  Ganjam  and  another. 

In  a  suit  to  recover  possession  of  certain  villages 
belon^ng*  to  a  talook  which  had  been  sold  by  Govern- 
ment for  arrears  of  revenue,  where  plaintiff  alleged  that 
they  ous^ht  not  to  have  been  sold  as  they  were  not  sub- 
ject to  revenue,  the  second  defendant,  who  was  the  pur- 
chaser and  in  actual  possession,  pleaded  limitation  as  a 
bar.  Plaintiff  urged  that  a  fresh  cause  of  action  arose 
\n  consequence  of  some  proceedings  of  the  Government, 
by  which  they  made  a  new  grant  of  the  villages  to  the 
second  defendant,  at  an  increased  revenue  : 

Held  that  such  grant  would  not  give  a  new  cause  of 
action,  and*  cannot  affect  the  time  when  the  only  cause 
of  action  arose  to  plaintiff. 

This  is  a  very  clear  case :  Both  the 
Courts  in  India  have  decided  that  the  claim 
ol  the  plainii£F  is  barred  by  the  limitation 
of  twelve  years.  He  brought  his  suit,  as 
the  adopted  son  of  the  late  zemindar  of 
Hautghur,  to  recover  fifty  villages  which 
bad  belonged  to  the  talook  of  Hautghur. 
That  talook  was  sold  by  the  Government  for 
arrears  of  revenue.  It  is  alleged  by  the 
second  defendant,  who  was  the  purchaser, 
that  the  fifty  villages  were  sold  with  the  rest 
I  of  the  talook.  It  is  alleged  on  the  part  of 
;  tbe  appellant  that  those  villages,  alihough 
:  i&  some  sense  belonging  to  the  talook,  ought 
not  to  have  been  sold  by  the  Government, 
^asmuch  as  they  were  not  subject  to 
-.fevenue,  but  were  Mocassa  villages,  which 
bad  been  alienated  from  the  zemindaree,  and 
(aid  a  quit-rent  only  to  the  zemindar.  That 
\  ll  tbe  question  upon  the  merits,  if  the  merits 
^.iKmid  be  tried.  The  sale  was  in  1854.  The 
\  tMOod  defendant  was  put  into  actual  posses- 
fionof  the  villages  in  1855,  and  has  remained 
i»  possession;  ever  since^  This  suit  was 
:  BOC  brought  until  tlie  28th  September  1868, 
.  vbich  is  more  than  twelve  years  after  he  was 
-JD  put  in  possession.  Prind facie,  therefore, 
.the  Statute  of  Limitation  is  a  bar.  Mr. 
LCowie  has  endeavoured  to  show  that  a  fresh 
I  cause  of  action  arose  in  consequence  of  some 
[.proceedings  of  the  Government,  by  which  it 
;.j»  said  they  made  a  new  grant  of  these 
^  villages  to  tbe  second  defendant,  the  present 


zemindar,  at  an  increased  revenue  of  Rs. 
5,000.  But  such  a  grant,  supposing  it  to 
have  been  made,  would  not  give  a  new  cause 
of  action,  and  cannot  affect  the  time  when 
the  only  cause  of  action  arose  to  the  present 
appellant.  The  appellant  is  suing  under  the 
title  he  had  in  1854  and  1855,  and  he  has  no 
other  title,  and  he  does  not  allege  that  he  has 
had  any  possession,  or  that  the  Government 
has  given  him  possession  since  his  first  dis- 
possession. It  is  quite  unnecessary^  there- 
fore, to  go  into  those  proceedings,  into  which 
Mr.  Cowie  went  in  some  detail,  for  tbe  pur- 
pose of  raising  the  point.  It  is  sufficient  to 
say  that  all  that  passed  between  the  Govern- 
ment and  the  second  defendant,  the  present 
zemindar,  does  not  at  all  affect  the  question 
of  limitation.  The  bar  applies  if  the  cause 
of  action  has  not  arisen  within  twelve  years. 
It  is  quite  clear  here  that  it  did  not  arise 
within  (hat  period,  and  therefore  the  judg- 
ments of  the  Courts  in  India  are  right. 

Their  Lordships  will  humbly  recommend 
Her  Majesty  to  affirm  the  judgment  of  the 
High  Court  of  Madras,  and  to  dismiss  this 
appeal  with  costs. 


The  5th  June  1874, 
Present : 


The  Honble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Rent-decree— Execution-sale  of  rights  and  inter- 
ests—Contract— Specific  Peru>rmance. 

Case  No.  1809  of  1873. 

Special  Appeal  from  a  decision  pcmed  by 

■  the  Officiating  Judge  of  Shahabad,  dated 

the   yth  June  /<?7J,  ciffirming  a  decision 

of  the  Subordinate  Judge  of  that  District ^ 

dated  the  ^th  February  i8yj, 

Lalla  Sabil  Chand  (Plaintiff;,  Appellant, 

*  versus 

Goodur  Khan  and  others  (Defendants), 
Respondents. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Doorga  Mohun  Doss  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjte,  Chun-' 
der  Madhub  Ghose,  and  Bacharam  Moo^ 
lierjee  for  Respondents. 

Where  the  right  and  interest  of  one  proprietor  are 
sold  in  execution  of  a  rent-decree,  the  sale  does  not  con- 
vey the  ri^ht  and  Interest  of  other  proprietors,  •Hhouf  h 
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these  may  be  as  much  liable  as  the  first  for  the  arrears 
of  rent. 

Where  a  purchaser  of  a  rl^ht  to  sue  for  possession 
brings  a  suit  for  specific  performance,  and  it  is  not 
shown  that  he  has  left  undone  anything^  necessary  to 
entitle  him  to  what  he  claims,  it  must  be  taken  in 
special  appeal  that  plaintiff  is  entitled  to  insist  on 
specific  performance  of  his  contract  with  his  vendor. 

Phear,  y, — We  think  that  the  decree  of 
the  Court  below  is  wrong.  If  the  sisters 
of  Goodar  were  themselves  personally  suing 
to  recover  two-thirds  of  the  property  from 
the  defendant,  there  seems  to  be  no  sort  of 
ground  put  forward  by  the  defence  upon 
which  their  claim  could  be  resisted.  The 
tenure  originally  belonged  to  their  father, 
and  upon  his  death,  in  1861,  descended  to 
them  jointly  with  their  brother  Goodur. 
And  in  July  1872,  the  zemindar,  in  execu- 
tion of  a  decree  for  arrears  of  rent,  sold  the 
right,  title,  and  interest  of  Goodur  alone  to 
the  defendant.  There  is  no  dispute  what- 
ever upon  this  point. 

The  Lower  Appellate  Court  says  :  "  Even 
"  supposing  it  held  that  it  Was  not  the  tenure, 
**  but  only  Goodur's  right,  which  on  25th  July 
"  were  soljl,  their  rights  as  against  the  women 
"  must  be  construed  in  a  wide  sense,  to 
"  include,  not  merely  his  personal  interest,  but 
also  the  rights  of  his  sisters,  whose  repre- 
sentative and  agent  he  was,  who  were  as 
"  much  debtors  as  he  was  for  the  rent  of 
"  the  holding." 

As  we  understand  this  paragraph,  the 
Judge  here  expresses  the  opinion  that, 
although  the  rights  and  interests  of  Goodur 
were  in  terms  sold  and  conveyed  by  the  sale 
of  July  1872  to  the  defendant,  yet  that  sale 
had  the  effect  of  also  passing  the  right,  title, 
and  interest  of  Goodur's  sisters,  because  they 
were  as  much  liable  for  the  arrears  of  rent 
as  he  was. 

We  have,  however,  more  than  once  had 
occasion  to  point  out  that  the  question  in 
cases  of  this  kind  always  is  simply  a  ques- 
tion of  fact— what  was  sold  by  the  Court  .^ 
If  the  Court  advisedly  only  sold  the  right 
and  interest  of  one  proprietor  of  the  pro- 
perly, then  that  right  and  interest  alone  is 
conveyed  by  the  sale. 

In  the  present  case  the  tenure  which  the 
Judge  supposes  was  sold  under  the  words 
**  right,  title,  and  interest  of  Goodur,"  stood 
in  the  zemindar's  books  in  the  name  of  the 
father.  Goodur's  name  was  not  there  ;  and 
there  was  no  reason  to  be  found  in  the 
serishtah  of  the  zemindar  why  his  name 
should  carry  the  rights  and  interests  of  his 
sisters.  The  terms  of  the  conveyance  effected 
at   the    auction-sale   were  confined   to  his 


interests,  and  his  interests  alone  must  have 
been  passed  by  the  sale  held  in  July  1872. 

This  being  so,  and  inasmuch  as  it  is  one  of 
the  facts  of  the  case  that  the  father  was  in 
the  possession  and  enjoyment  of  this  property 
in  1 86 1,  while  the  suit  was  brought  on  the 
19th  August  1872,  had  the  sisters  them- 
selves been  plaintiffs,  there  could  have  been 
no  question  as  to  their  right  to  recover. 
The  suit  is  manifestly  brought  within  the 
period  of  limitation,  and  they  are  entitled 
to  obtain  from  the  defendant  their  own  rights 
and  interests  in  the  tenure  which  were  not 
sold  to  him  by  the  execution-sale  of  July 
1872. 

But  it  has  been  contended  before  us  that 
the  present  plaintiffs  have  no  right  of  suit  to 
recover  the  immediate  possession  of  the  pro- 
perty; and  this  argument  has  been  placed 
upon  a  decision  passed  by  this  Bench,  or 
rather  by  one  of  the  Judges  of  this  Bench, 
which  is  reported  in  21  Weekly  Reporter, 
pr.  156,  and  upon  another  decision  reported 
in  the  same  volume,  p.  10 1.  In  both 
those  cases  it  was  thrown  out  that  a  pur- 
chaser of  a  right  to  sue  for  the  possession  of 
properly  must,  on  bringing  his  suit,  show 
that  he  is  entitled  to  claim  specific  perform- 
ance of  the  contract  from  his  vendor. 

In  the  present  case  the  plaintiff  has  made 
his  vendors  parties  defendant  to  the  suit. 
And  it  was  therefore  competent  to  these 
vendors  to  raise  the  defence,  or  for  the 
present  respondents  to  set  up  the  fact  that 
the  plaintiff  had  not  done  all  that  was  neces- 
sary to  entitle  him  to  specific  performance  of 
the  contract  on  the  part  of  his  vendors.  It 
might  have  been  asserted,  for  instance,  that 
the  plaintiff  had  not  paid  the  amount  of  con- 
sideration-money which  was  stipulated  to  be 
paid  in  the  contract.  But  it  appears  that  no 
defence  of  this  kind  has  been  lUised.  And 
at  this  stage  of  the  suit  it  must  be  taken 
that  the  plaintiffs  are  entitled  to  insist  upon 
a  specific  performance  of  the  contract  with 
their  vendors,  provided  their  vendors  have 
possession  of  the  property,  and  can  deliver  it 
to  them,  the  plaintiffs,  in  pursuance  of  that 
contract.  And  this  being  so,  there  is  nothing 
in  the  decisions  which  have  been  referred 
to  to  prevent  the  plaintiffs  from  recovering- 
in  the  present  suit. 

On  these  grounds  it  seems  to  us  that  the 
Lower  Appellate  Court  was  wrong  in  holding- 
that  the  defendant  had  made  out  a  good  title 
to  the  property  which  the  plaintiffs  claim  : 
and  further,  that  the  plaintiffs  are  in  a  posi- 
tion to  ask  for  a  decree  in  their  favour  upon 
the  title  of  their  vendors. 
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We  reverse  the  decision  of  the  Lower 
Appellate  Court.  A  decree  most  be  given 
in  favour  of  the  plaintiffs  for  possession  of 
the  share  of  the  property  claimed  by  them, 
with  costs  in  all  the  Courts. 


The  5th  June  1874. 

Present : 

The  Hon'ble  W.  Ainslie,  Judge, 

Ezecution-purchaser— Benamee  Holder — Bene- 
ficial Owner. 

Case  No.  1646  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sylhet^  dated  the 
16th  May  i8yjy  affirming  a  decision  of  the 
Moonsiff  of  Par  cool,  dated  the  13th  Jaii- 
uary  iSj^- 

Massim  Meah  and  others  (Defendants), 

Appellants, 

versus 

Sham  Doss  (Plainiiffj,  Respondent. 

Baboo  Rajendro  Nath  Dose  for  Appellants. 

No  one  for  Respondent. 

Where  a  purchaser  in  execution-sale  of  the  rights 
and  interests  of  a  judgment-debtor  takes  property 
which  was  held  bcnamee  by  that  judjjment-debtor  with- 
out any  beneficial  interest  therein,  he  has  no  defence 
against  the  claim  of  the  real  owner  who  was  in  posses- 
siuQ  up  to  the  date  of  the  sale. 

The  defendant  in  this  case  is  the  special 
appellant.  He  claims  to  hold  the  land  in 
sait  by  virtue  of  a  purchase  in  execution -sale 
of  the  rights  and  interests  of  the  Rajah  of 
Jointeah.  The  plaintiff  in  this  suit  alleges 
that  this  property  was  held  benamee  for  him 
by  the  Rajah ;  that  in  fact  it  was  his  heredi- 
tary rent-free  tenure,  and  the  Rajah  had  no 
beneficial  interest  whatever  in  it.  The 
Lower  Appellate  Court  has  found  as  a  fact 
that  the  Rajah  had  never  been  in  receipt  of 
the  rent  of  ttiQ  land,  and  that  it  h-id  been  in 


the  possession  of  the  plaintiff  up  to  the  time 
of  the  sale.  Under  these  circumstances,  the 
rule  which  was  laid  down  in  special  appeal 
No.  1599  of  1873*  applies  to  the  purchase  of 
the  defendant.  The  Chief  Justice  in  that  case 
says:  **  The  principle  is  that,  if  a  purchaser, 
"  although  he  may  be  a  purchaser  for  value, 
"  has  actual  or  constructive  notice  of  a  trust, 
*'  he  is  bound  by  it  to  the  same  extent  and 
"  in  the  same  manner  as  the  person  from 
"  whom  he  purchases ;  and,  when  there  is  a 
"  person  in  possession  of  the  estate,  other 
•*  than  the  nominal  owner,  the  person  in 
''  whose  name  the  title-deed  is,  the  purchaser 
*'  is  bound  to  inquire  what  is  the  nature  of 
"  his  possession.  If  he  does  not  think  fit  to 
"  do  so,  he  takes  subject  to  the  rights  of  the 
''  person  in  possession."  It  is,  therefore, 
quite  clear  that  there  is  no  defence  against 
the  claim  of  the  plaintiff  on  the  findings  of 
fact  which  have  been  come  to  by  the  Courts 
below.  Then  it  is  said  that  no  finding  has 
been  arrived  at  as  to  the  lapse  of  service  on 
which  the  tenure  was  originally  held.  It 
appears  to  me  in  the  first  place  that  the 
ques'.ion  whether  the  service  was  continued 
or  not  was  never  put  in  issue  ;  and,  secondly, 
that  this  matter  is  immaterial,  because  the 
question  in  the  suit  is  not  whether  the  plaint- . 
iff  is  bound  to  render  any  service,  but  simply 
whether  the  defendant  had  a  right  to  eject 
him  summarily. 

The  special  appeal  is  therefore  dismissed, 
but  without  costs,  as  the  respondent  did  not 
appear. 


The  5th  June  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Probate— Act  X.  of  1865,  s.  50,  d.  3— Attesting 
Witnesses  to  a  Will. 

Case  No.  61  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhet,  dated  the  8th 
December  iS'j^. 

Nubo  Kishore  Doss  (Petitioner),  Appellant, 

versus 

Joy  Doorga  Dossee  (Objector),  Respondent, 
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Baboo  Joy  Gobind  Sen  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

The  msre  fact  of  an  attesting  witness  to  a  will  repu- 
diating^ his  signature  docs  not  invalidate  a  will,  if  it  can 
be  proved  by  the  evidence  of  other  witnesses  of  a  reli- 
able character  that  he  has  given  false  evidence. 

Kemp,  y, — The  appellant,  Nubo  Kishore 
Doss,  the  brother  of  the  deceased  Oommed 
Narain  Doss,  applied  for  a  probate  of  the 
will  of  Oommed  Narain  Doss  on  the  29th 
of  Assar  1281,  the  said  Oommed  Narain 
Doss  having  died  in  Assin  1277;  so  that 
there  was  great  delay  which  has  not  been 
satisfactorily  explained  in  applying  for  the 
probate.  He  was  opposed  in  his  application 
by  the  widow  of  Oommed  Narain,  Joy 
Doorga  Dossee,  who  broadly  said  that  the 
will  was  a  forgery. 

There  are  the  names  of  two  witnesses  as 
attesting  witnesses  to  the  will,  namely, 
Doolal  Chmider  Doss  and  Nil  Ram  Deb. 
The  witness  Nil  Ram  Deb  on  being 
examined  admits  that  the  signature  on  the 
will  is  his  signature,  and  that  he  received 
from  the  testator  a  personal  acknowledg- 
ment of  his,  the  testator's,  signature  upon 
the  will,  and  that  he,  Nil  Ram  Deb,  signed 
the  will  as  a  witness  in  the  presence  of  the 
testator.  But  the  other  witness  Doolal 
Chunder  Doss  altogether  denies  all  knowledge 
of  the  will ;  he  denies  that  he  ever  signed  his 
name  on  ii,  or  that  he  ever  saw  the  will,  and 
says  that  the  name  written  on  the  will  was 
never  written  by  him.  The  Judge  in  this 
state  of  affairs  holds  that  the  petitioner  not 
having  produced  any  evidence  to  show 
that  Doolal  Chunder  signed  the  will  as  a 
witness,  it  has  not  been  established  that  the 
will  has  been  executed  as  required  by  clause 
3,  section  50  of  Act  X.  of  ib65,  and  there- 
tore  he  held  that  probate  could  not  be 
granted  to  the  petitioner. 

The  pleader  for  the  petitioner  has  argued 
that,  as  the  will,  on  the  face  of  it,  bears  the 
signature  of  two  witnesses,  that  is  a* 
sufficient  compliance  ^vith  the  requirements 
of  clause  3,  section  50  of  Act  X.  of  1865. 
He  then  referred  to  section  71  of  the  new 
Evidence  Act,  and  said  that,  even  if  one  of  the 
attesting  witnesses  should  deny  his  signature, 
proof  of  his  having  signed  the  will  as  an 
attesting  witness  pan   be    given    by  other 


evidence.      These    are    the    two    principal 
objections  taken  by  him,  and  he  alleges  that 
there  is   such  other  independent    evidence 
which  sufficiently  proves  that  Doolal  Chunder, 
the  witness  who  repudiated  his  signature,  did 
attest  the  will  as  required  by  the  Act.     Now 
clause  3,  section  50,  requires  that  the  will  shall 
be  attested  by  two  or  more  witnesses,  each 
of  whom  must  have  seen  the  testator  sign  or 
affix  his  mark  to  the  will,  or  have  seen  some 
other  person  sign  the  wjll  in  the  presence, 
and  by  the  direction,  of  the  testator,  or  have 
received  from  the  testator  a  personal  acknow- 
ledgment of  his  signature  or  mark,  or  of  the 
signature  or  mark  of  such  oiher  person  ;  and 
each  of  the  witnesses  must  sign  the  will  in 
the  presence  of  the  testator  ;  but  it  shall  not 
be  necessary  that  more  than  one  witness  be 
present  at  the  same  time,  and  no  particular 
form  of  attestation  shall  be  necessarv.    Now, 
in  this  case,  we  have,  as  already  observed, 
the  evidence  of  one  of  the  witnesses,  namely, 
Nil  Ram  Deb,  who  deposes  that  he  received 
from   the   testator   a   personal  acknowledg- 
ment of  his  signature  to  the  will,  and  that  be, 
the  witness,  signed  the  will  in  the  presence 
of   the   testator.     So  far  so   good  ;  but  the 
other  alleged  attesting  witness  Doolal  Chun- 
der Doss  distinctly  denies  that  he  signed  the 
will,  or  that   he  received  from  the  testator 
a  personal  acknowledgment  of  his,  the  tes- 
tator's, mark,  or  that  he  signed  the  will  in 
the  presence  of  the  testator.     It  is  no  doubt 
true    that,    if    it    could    be  proved    by  the 
evidence  of  other  witnesses  of    a    reliable 
character  that  the  witness  Doolal  Chunder 
Doss  has  given  false  evidence,  the  mere  fact 
of  his  having  repudiated  his  signature  would 
not  render  the  will  invalid  according  to  the 
terms  of  this  section ;  but  in  this  case  there 
is  no  evidence,  at  least  no  such  evidence  has 
been  read  to  us,  which  goes  to  prove  that 
the   witness    Doolal   Chunder  did    sign  bis 
name  to  the  will,  or  did  receive  a  personal 
assurance  from  the  testator  that  that  was  his 
will.    Looking,  therefore,  to  the  fact  that  thisj 
will  was  impeached  by  the  widow  as  a  for- 
gery, that  the  terms  of  it  are  contrary  to  the 
usual  provisions  of  a  Hindoo  will,  and  deviat- 
ing from   the   ordinary   rule   of   succession 
under  the   Hindoo  Law,  as  also  to  the  factj 
that  the  application  for  probate  was  made  I 
some   years   after   the  testator's    death  and 
after  the  alleged   will  is  said  to  have  been] 
executed,  and  that  the  terms  of  the  Act  have 
not  been  complied  with,  we  think  that  tbc 
Judge  was  right  in  refusing  the  application, 
and    we   dismiss    the    appeal    with    costs. 
Pleaders'  fees,  two  gold  mohurs. 
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The  5th  June  1874. 

Present : 

TheHon^ble  W.  Ainslieand  W.  F.  McDonell, 

Judges, 

Suit  for  Accounts— Procedure. 

Case  No.  2460  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  i8tk  June  i8jj,  modifying  a  decision 
of  the  Moonsiff  of  that  District^  dated 
the  20th  January  iSyj, 

Shushee  Shekhur  Audhikaree  and  others 
(Plaintiffs),  Appellants, 

versus 

Suleem  Biswas  (Defendant),  Respondent, 

Baboo  Rash  B-eharee  Ghose  for  Appellants. 

Baboo  Shushee  Bhoosun  Dutt  for 
Respondent. 

In  a  suit  against  a  gfomashta  to  obtain  accounts  of 
moneys  which  had  come  into  his  hands,  it  was  held  that 
it  was  not  enough  for  the  lower  Courts  to  make  a 
decree  or4erin$ir  the  defendant  to  render  nikash  papers 
to  the  plaintiff  ;  it  was  the  business  of  the  Court  to  have 
these  papers  brought  before  it  and  examined,  nnd  to 
determine  whether  they  were  correct  and  fair  accounts 
between  the  parties. 

Ainslie,  J. — The  plaintiff  in  this  suit  sued 
the  defendant  who  was  his  gomashta  to 
obuin  from  him  accounts  for  the  years  1263 
to  1277.  He  alleged  in  his  plaint  that  there 
were  cash  balances  of  Rs.  215  which  had  not 
been  paid  over  to  him;  that  there  were  false 
entries  in  certain  accounts  of  the  gomashta 
to  the  amount  of  Rs.  574  which  he  was  also 
entitled  to  recover;  and  that  the  outturn  of 
rice  o»"  dhan  in  gola  was  short  by  a  quantity, 
the  value  of  which  was  Rs.  359.  There 
was  another  item  of  claim  for  papers  specified 
in  a  schedule  attached  to  the  plaint,  and  the 
plaintiff  sought  to  recover  from  the  defendant 
those  papers  valuing  them  at  Rs.  50. 

The  Subordinate  Judge  gave  plaintiff  a 
decree  to  the  following  effect :  "That  the  suit 
"be  decreed  in  favour  of  the  plaintiff;  that 
''defendant  do  deliver  to  plaintiff  within  two 
"months  from  ihis  date  the  papers  and  docu- 
"ments  claimed,  and  nikash  of  his  service 
"from  1263  to  25th  Assar  1277,  and  value 
**of  paddy  Rs.  232-11-12;  that,  should  he 
"fail  to  render  nikash,  and  deliver  the  papers, 
**&c,,  he  would  pay  to  plaintiff  Rs.  500  on 
''account  of  damages  and  cash  balance." 
The  restjof  the  decree  is  in  respect  of  costs. 

It  appears  that  the  item  of  the  value  of 


dhan  not  forthcoming  was  separately  dealt 
with  by  the  Subordinate  Judge,  and  a  sepa- 
rate value  assigned  to  it,  while  in  respect  of 
the  other  items,  viz.,  the  cash  balances,  false 
entries,   and   the   valuation    of    the    papers 
claimed,  the  Subordinate  Judge  considered 
that  Rs.  5CX)  would  sufficiently  represent  the 
amount  of  damage  sustained  by  the  plaintiff, 
and  he  accordingly  made  the  decree  as  given 
above.     On  appeal,  the  Judge  has  reduced 
this  decree  practically  to  one  for  Rs.  50.    He 
has  reversed  so  much  of  the  order  of  the 
Subordinate    Judge    as    gives    plaintiff  the 
value  of  the  dhan  said  to  have  been  misap- 
propriated,  and    for   the  rest  he  says:     "I 
**  direct  that  the  defendant  do  give  the  nikash 
"  required  or  forfeit  Rs.  50,  and  I  set  aside 
"the  order  for  price  of  dhan  said  to  have 
"  been  misappropriated.     I  also  set  aside  the 
"  order  directing  the  payment  of  Rs.  500  in 
"  the  event  of  nikash  not  being  rendered." 
Of  course,  it  is  possible  that,  under  this  decree 
the  defendant  might  render  what  is  called 
nikash,  but  it  is  perhaps  not  very  probable 
that  he  would  do  so;  and  if  he  did  give  an 
account,  we  do  not  know  how  that  account 
can  be  tested  after  the  suit  brought  to  obtain 
an  account  from  him  has  been  terminated  by  a 
decree.     It  seems  to  us  quite  clear,  on  look- 
ing at  the  decree  itself,  that  it  is  one  which 
cannot  be  supported.     The  case  really  was  a 
suit    for   taknig   an    account    and    for    the 
recovery  of  any  money  found  due  to  plaintiff 
thereon  :  it  was  not  merely  to  obtain  certain 
parcels  of  paper  from  the  defendant,  though 
it  includes  that ;  but  to  obtain  from  him  a 
satisfactory  account  of  all  moneys  belonging 
to  the  plaintiff  that  had  come  into  his  hand, 
and,  in  the   event  of   any  dispute   between 
him  and  the  plaintiff  as  to  particular  items, 
to  obtain  the  decision  of  the  Court  thereon, 
and  a  final  settlement  and  payment  accord- 
ingly under  a  decree  framed  on  the  accounts 
as  settled  by  the  Court.     As  we  understand 
the  case,  the  plaintiff  stated  that  to  the  best 
of  his  belief  on  such  materials  as  he  had  to 
guide  him,  in  the  absence  of  full  and  proper 
accounts  which  ought  to  have  been  rendered 
to  him  by  defendant,  there  were  certain  sums 
exceeding  in  all  Rs.  500  due  to  him ;  and  if 
the  defendant  has  not  produced  and  proved 
his  accounts,  the  plaintiff  was  entitled  to  give 
such  evidence  as  he  could  that  these  sums 
are   due  and    to   recover   accordingly.     He 
seems,  however,  to  have  accepted  the  decree 
of  the  first  Court  giving  him  a  round  sum 
of   Rs.   500  as  damages  in  default  of  the 
defendant  rendering  any  proper  account,  and 
by  so  doing  he  has  limited  his  claim  against 
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ihe  defendant  to  that  sum  of  Rs.  500.  Up 
to  that  amount  he  is  entitled  to  a  judgment 
of  the  Lower  Appellate  Court  either  upon 
accounts  rendered  by  the  defendant  if  there 
are  any ;  or  if  none  are  rendered,  upon  such 
other  evidence  as  he  may  be  able  to  adduce 
to  prove  his  claim.  The  Judge  seems  to  us 
to  be  eniirely  in  error  in  supposing  that  the 
plaint  limits  the  plaintiff's  claim  to  Rs.  50. 
That  sum  of  Rs.  50  may  possibly  be  an  esti- 
mate of  the  value  of  the  papers  themselves 
which  are  mentioned  in  the  schedule,  or  it 
may  be— -and  we  are  inclined  to  suppose  that 
it  is — merely  a  valuation  for  the  purpose  of 
determining  the  stamp  to  be  paid  on  the 
plaint ;  but,  whether  it  is  the  one  or  the  other, 
it  is  perfectly  clear  that  it  is  not  the  amount 
which  the  plaintiff  believed  and  claimed  as 
probably  due  to  him  on  taking  account  from 
the  defendant.  The  items  given  in  the  plaint 
show  that  he  claimed  at  least  Rs.  789  as  so 
due.  The  Judge  says  he  thinks  that  the 
order  of  the  first  Court  for  the  rendering  of 
nikash  papers  is  correct.  No  doubt  it  is, 
but  this  is  not  enough.  It  was  the  business 
of  the  Court  to  have  these  papers  brought 
into  Court  and  examined,  and  to  determine 
whether  they  are  correct  and  fair  accounts 
between  the  parties,  and  this  will  still  have 
to  be  done. 

With  reference  to  the  claim  for  the  value 
of  the  dhan  appropriated,  the  first  Court  has 
given  this  judgment :  **  It  appears  that,  at 
**  the  time  of  appointment  of  the  new 
"  gomashta,  the  paddy  in  the  gola  fell  short 
**  by  two-third  powries  as  is  clear  from  his 
"evidence."  The  Judge  in  dealing  with  that 
matter  says  that  he  cannot  uphold  the  order 
as  to  the  value  of  the  dhan.  He  says  :  **  I 
**  can  find  no  evidence  whatever  upon  which 
"  reliance  can  be  placed  as  to  deficit  in 
"  quantity  of  dhan.  I  find  a  witness  guess- 
"  ing  at  the  number  of  dhan  golas  and  two 
**  witnesses  estimating  that  the  quantity  in 
"  them  might  fall  two  or  three  powries  short 
**  of  what  it  should  have  been,  but  I  cannot 
"  find  that  any  such  examination  was  made 
**  as  could  enable  the  persons  deposing  to 
**  come  to  any  positive  conclusion  as  to  the 
"  amount  of  deticit,  or  indeed  from  which 
"  they  could  positively  say  there  actually 
**  was  any  deficit  at  all."  Upon  this  judg- 
ment in  respect  of  the  value  ot  the  evidence, 
it  is  quite  clear  that  the  plaintiff's  suit 
for  the  dhan  must  fail.  The  decree  of  the 
Lower  Appellate  Court  is  set  aside,  and  the 
case  is  remanded  to  the  Judge  that  he  may 
direct  the  defendant  to  file  accounts  within  a 
time  to  be  specified  in  the  order,   and   may 


determine  on  the  correctness  of  such  accounts, 
if  any  are  obtained;  if  complete  and  satis- 
factory accounts  are  put  in,  he  will  declare 
thereon  what,  if  any,  is  the  balance  due  to 
the  plaintiff.  If  the  defendant  do  not  fur- 
nish such  complete  and  sufficient  accounts, 
the  Judge  must,  on  the  evidence  which  the 
plaintiff  can  give  in  support  of  his  claim, 
determine  whether  he  is  entitled  to  the  sum 
of  Rs.  500  awarded  to  him  by  the  first 
Court  or  to  any  portion  thereof.  We  leave 
the  costs  of  this  appeal  to  the  discretion  of 
the  Judge  of  the  Lower  Appellate  Court . 


The  8ih  June  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G,  Morris, 

Judges, 

Road-cess  Return— Evidence— Shareholder— 
ActX.(B.C.)of  Z871. 

Case  No.  1883  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Jud^e  of  Bhaugulpore, 
dated  the  igth  July  iSjjy  reversing  a 
decision  of  ihe  Moonsiff  of  Jumooie, 
dated  the  i^lh  April  iSy^. 

Mussamut  Nusseerun  (Plaintiff),  Appellant, 

versus 

Gouree  Sunkur  Singh  (Defendant), 
/Respondent, 

Baboo  Boodh  Sen  Singh  and  Moonshee 
Mahomed  Yusufioi  Appellant. 

Bahoo  Rajendronalh  Base  for  Respondent. 

A  road-cess  return  mide  by  a  shareholder  under 
the  schedule  of  Act  X  (B.C.)  of  1871  is  not  admtssibk 
as  evidence  against  another  shareholder. 

Phear,  7.— Wk  think  that  the  road-cess 
return  made  by  the  lo-ahna  proprietor  under 
the  schedule  of  Act  X.  (B.  C.)  of  1871  was 
not  admissible  as  evidence  against  the  plaint- 
iff who  represents  the  5-anna  proprietor. 
The  Act  itself  inakes  the  return  evidence 
against  the  person  who  filed  it.  And  it  is 
plain  on  the  facts  of  this  case  that  the  10- 
anna   shareholder   or    proprietor   filed   this 
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eturn  on  behalf  of   himself  onlv.     There 

imust  have  been  another  return  or  returns 

ade  on  behalf  of  the  5-anna  shareholder; 

nd  that  return  or  returns  would  have  been 

vidence  against  the  present  plaintiff,  not  so 

he  return  which  was  made  by  the  10-anna 

areholder.     The  Judge  has  attached  very 

reat  importance  to  this  return  as  evidence 

gainst    the    plaintiff,    and,    in    truth,    has 

leversed  the  decision  of  the  first  Court  almost 

P-emirely  upon  the  strength  of  it.      He  says  : 

■ "  The  witnesses  cited  by  hirrt  (the  defendant) 

speak  very  clearly  to  this  holding  being  a 

t  nugdee  one  at  the  rate  of  Rs.  2  -8  per  becgha. 

'  When  this  evidence  is  corroborated  by  the 

road-ce^s   return,  it  is    difficult  to    believe 

plaintiff's  statement  that  the  holding  was  a 

bowlee  one." 

Bat  the  first  Court,  which  had  the  best 
opportunity  of  judging  of  the  value  of  this 
last- mentioned  evidence,  said  that  these 
witnesses  were  untrustworthy.  And  the 
judge  seems  to  have  given  credit  to  them, 
mainly  because  their  testimony  appeared  to 
be  corroborated  bv  the  road-cess  return 
which  he  ought  not  to  have  looked  at. 

This  being  so,  it  appears  to  us  that  the 
whole  ground  upon  which  the  Lower  Appel- 
late Court  relied  as  a  justification  for  revers- 
ing the  decree  of  the  first  Court  is  gone. 

The  Moonsiff  had  expressed  a  very  strong 
opinion  as  to  the  value  of  the  plaintiff's 
evidence.  And  it  appears  that  amongst  the 
witnesses  called  by  the  plaintiff  were  two 
putwarees  who  had  for  some  considerable 
period  collected  on  behalf  of  the  lo-anna 
shareholder,  and  also  on  behalf  of  the  entire 
16-anna  holder.  Those  witnesses,  ifthevarc 
speaking  the  truth,  are  persons  who  are 
eminently  well  placed  for  giving  the  best 
information  to  the  Court.  The  Lower  Appel- 
late Court  makes  no  comment  upon  this  body 
of  evidence.  The  Judge  does  not  say  that 
he  cannot  concur  with  the  Moonsiff  in  the 
estimate  which  he  has  formed  of  it.  And, 
in  short,  he  has  reversed  the  decision  of  the 
Moonsiff,  whom  he  has  at  the  same  lime 
characterized  as  a  most  shrewd  and  careful 
officer,  solely,  so  far  as  we  can  see,  upon  the 
foundation  of  the  road-cess  return  corroborat- 
ing, as  it  does,  the  testimony  of  the  defend- 
im*s  witnesses. 

If  then  this  road-cess  return  be  put  out 
)f  the  war,  as  it  must  be,  it  follows  that  the 
adgment  of  the  Lower  Appellate  Court  must 
)e  reversed  and  the  decree  of  the  first  Court 

jpheld. 
The  appellant  must  have  his  costs  in  all 

he  Courts. 

•  Vol.  XXII. 


The  9th  June  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kl.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Obligee— Surety— Joint  liability. 
Case  No.  223  of  1873. 

Regular  Appeal  from  a  decision  passed  hy  the 
Subordinate  Judge  ofDacca^datid  the  2tst 
July  1873. 

Shushee  Mohun  Pal  Chowdhrj  and  others 
(Plaintiffs),  Appellants, 

versus 

Ram  Koomar  Koondoo  and  another  (two  of 
the  Defendants),  Respondents. 

Baboo  Doorga  Mohun  Doss  for  Appellants. 

Bahoos  Hem  Chunder  Banerjee  and  Bykunt- 
nath  Doss  for  Respondents. 

Where  an  oblijree  sues  some  olF  the  persons  jointly 
liable  to  him  under  a  bond,  and  takes  another  bond 
from  the  rest  for  what  he  considers  to  be  their  share  of 
the  debt,  he'docs  not  discharge  the  latter  from  their 
liability  to  contribute  according  to  the  shares  in  which 
they  are  liable  among  themselves,  nor  does  his  transac- 
tion with  them  (they  not  being  sureties)  destroy  the 
joint  liability. 
• 

Couch,  C.J, — We  must  reverse  the  decree 
of  the  Subordinate  Judge  and  order  that  the 
plaintiff  shall  recover  the  amount  which  is 
claimed  in  the  suit.  No  exception  has  been 
taken  before  us  to  the  correctness  of  the 
claim. 

The  Subordinate  Judge  has  not  looked  at 
the  right  part  of  the  Contract  Act  for  the 
law  applicable  to  a  case  of  this  description. 
There  was  a  debt  which  is  admitted  by 
the  respondents,  who  have  appeared  before 
us,  to  have  been  due  from  five,  but  which  is 
alleged  by  the  plaintiff  to  have  been  due 
from  all  the  eight,  persons  who  signed  the 
note  or  bond  sued  upon.  The  statement  in 
that  is  evidence  against  them  that  they  were 
all  liable  for  the  debt.  No  doubt,  it  is  evi- 
dence which  may  be  rebutted,  but  it  does 
not  appear  to  have  been.  Whether  they 
were  all  liable  for  the  debt,  or  only  five 
were,  the  transaction  was  that  the  creditor, 
instead  of  insisting  at  once  upon  payment 
of  the  whole  debt,  agreed  to  payment  by 
instalments  and  to  take  the  note  or  bond  as 
a  security.  This  is  a  sufficient  consideration 
for  it. 

Then  it  is  said  that  he  has  sued  only  five, 
and,  as  he  states  in  his  plaint,  has   taken 
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a  bond  from  the  other  three  for  what  he 
considers  to  be  their  share  of  the  debt. 
They  were  all  jointly  liable  upon  the  note 
or  bond.  The  plaintiff  cannot  and  has  not 
by  the  transaction  which  he  has  had  with 
the  three  discharged  them  from  liability 
to  contribute  to  the  payment  of  this  joint 
debt  according  to  the  shares  in  which  they 
are  amongst  themselves  liable.  The  present 
defendants  might,  if  they  had  thought  fit 
to  insist  upon  it,  have  had  the  other  three 
made  defendants.  But  they  did  not  ask 
it.  Apparently  they  did  not  wish  that. 
They  seem  to  have  thought  that  if  they 
could  show  that  there  had  been  a  transaction 
with  the  three,  the  joint  liability  would  in 
some  way,  not  easy  to  be  understood,  have 
been  destroyed.  The  joint  liability  has  not 
been  destroyed  in  this  case,  for  there  is  no 
evidence  that  these  persons  were  only 
sureties.  It  appears  to  us  to  be  a  case 
in  which  there  is  no  defence.  Neither 
on  the  ground  of  limitation  nor  on  the 
other  point  is  there  an  answer  to  the  suit. 

The  plaintiff  will  have  a  decree  for  the 
amount  claimed,  with  interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  the 
institution  of  the  suit,  and  he  will  have  the 
costs  of  this  appeal  and  of  the  suit  in  the 
lower  Court. 


The  9th  June  13/4. 
Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie. 
Judge, 

Agreement  not  to  enforce  decree — Injunction — 
Act  VIII.  of  1859,  s.  206. 

Case  No.  227  of  1873. 

Regular  Appeal  from  a  decision  passed  by  the 
First  Subordinate  Judge  ofHooghly,  dated 
the  8th  September  iSyj. 

Nubo  Kishen  Mookcrjee  (PlaintilT), 
Appellant, 

venus 

Dcbnath  Roy  Chowdhry  and  others 
(Defendants),  Respondents. 


The  Advocate- General  for  Appellant. 
Baboo  Ashootosh  Dhur  for  Respondents. 

Where  a  decree-holder  a^jrees  for  a  gfood  considera- 
tion not  to  enforce  his  decree,  the  Court  may  le<nti- 
mately,  on  the  suit  of  the  opposite  party,  issue  an  in- 
junction  ag'ainst  the  former  not  to  do  what  he  has 
ag^reed  not  to  do.  Act  VIII.  of  1S59,  s.  206,  notwith- 
standing'. 

Couch,  C,  J, — For  the  purpose  of  deciding 
this  appeal,  we  must  take  it  as  a  fact  that  an 
agreement  was  made  on  the  22nd  of  May 
1872  by  which  the  defendant  agreed,  in  con- 
sideration of  Rs.  2,500,  not  to  enforce  the 
decree  against  the  plaintiff ;  but  he  was  to  be 
at  liberty  to  continue  his  suit  against  the 
other  parties,  and  to  establish  his  right 
against  them.  We  must  also  take  it  that  the 
Rs.  2,500,  if  they  have  not  actually  been 
received  by  the  defendant  from  Mr.  Allan, 
can  be  received  by  him  at  any  time. 

Here,  then,  was  an  agreement  by  the 
defendant  for  a  good  consideration  that  he 
would  not  enforce  his  decree  against  the 
plaintiff.  Section  206  of  Act  VIII.  of  1S59 
does  not  appear  to  us  to  prevent  his  being 
obliged  to  perform  this  agreement.  It  says 
that  the  Court  is  not  to  recognize  any  adjust- 
ment which  is  not  certified  to  the  Court ;  but 
this  is  not  to  be  construed  so  as  to  extend  i: 
beyond  what  is  specified.  For  the  reasons 
for  which  the  Judicial  Committee  of  the 
Privy  Council*  refused  to  extend  what  was 
called  the  principle  of  section  260  as  to  the 
certificate  to  a  purchaser,  we  think  the  prin- 
ciple of  section  206  should  not  be  extended, 
and  the  section  should  be  applied  only  in 
the  case  which  is  there  mentioned.  What 
is  sought  in  this  suit  is  what  may  be  legiti- 
mately done  by  the  Coyrt,  viz,,  preventing 
the  defendant  from  breaking  his  agreement 
by  applying  to  the  Court  to  execute  the 
decree  against  the  plaintiff.  It  is  an  injunc- 
tion against  him  personally  not  to  do  what 
he  has  agreed  not  to  do,  and  what,  as  the 
Subordinate  Judge  says,  would  render  him 
liable  to  be  sued  for  damages.  A  suit  fcff 
damages  would  not  be  a  perfect  remedy  in 
such  a  case  as  this.  The  proper  course  i3 
to  prevent  the  injury  being  done  at  all,  and 
not  to  leave  the  plaint! IT  to  be  compensated 
by  damages  which  might  not  be  an  adequate 
compensation  to  him. 

We  think  the  decree  of  the  Subordinate 
Judge  must  be  reversed,  and  the  suit  will 
have  to  be  remanded  to  him  for  rc-trial.  The 
appellant  will  have  the  costs  of  this  appeal 
the  costs  in  the  lower  Court  of  the  re-tria( 
and  of  the  first  trial  will  follow  the  result. 

•  P.  C.  Case  at  18  VV.  R.  157. 
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The  9th  June  1874, 


Present : 


' 


The  Hon  ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 


Tenancy — Ejectment— Right  of  occupancy. 
Case  No.  1909  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  yudge  of  Shahabady  dated  the  2nd 
May  iSyjy  reversing  a  decision  of  the 
Moonsiff  of  Bnxar,  dated  the  2Qth  Janu- 
ary 1873, 

Ramgiit  Panday  (Defendant),  Appellant, 

versus 

Radha  Pershad  Singh  (Plaintiff),  Respondent, 

Baboo  Bungsee  Dhur  Sen  for  Appellant. 

Baboos  Kalee  Kishen  Sen  and  Tarucknath 
Paulit  for  Respondent. 

Where  a  tenant  is  rightfully  occupying  land  under 
■one  one  who  represents  the  landlord,  he  cannot  be 
ejected  before  his  tenancy  has  terminated,  even  though 
lie  has  no  right  of  occupancy  under  Act  VIII.  (B.C.)  of 
is^,  s.  6. 


Phear,  y. — In  this  suit  the  plaintiff  seeks 
I   to  eject  the  defendant  from  a  plot  of  5  beeghas 
of  hnd  which  he  says  the  defendant  is  occu- 
Pjing  as  a  trespasser. 

The  defendant  says,  on  the  contrary,  that 
be  is  a  ryot  having  a  right  of  occupancy  in 
the  5  beeghas,  and  therefore  the  plaintiff  is 
not  entitled  to  turn  him  out. 

The  facts  of  the  case,  as  exhibited  by  the 
plaintiff  himself  in  his  plaint,  show  that  the 
defendant  has  been  for  som2  considerable 
period  a  ryot  occupying  these  5  beeghas  as 
^tenant  under  the  plaintiff's  ticcadar  ;-and 


ihe  plaintiff  has  entirely  failed  to  show  that 
that  tenancy  has  ever  come  to  an  end. 

It  is  part  of  the  plaintiff's  case  that  the 
defendant  was  admitted  into  possession  of 
the  5  beeghas  in  the  year  1268  by  the  person 
who  was  at  that  time  the  plaintiff's  ticcadar. 
Further,  that  this  ticcadar  having  wrongfully 
turned  the  defendant  out  of  that  possession, 
the  defendant  brought  a  suit  against  him 
in  which  he  was  successful,  and  obtained  a 
decree  for  re-possession  ;  that  thereupon  a 
third  person,  claiming  to  have  goozashta  right 
over  these  5  beeghas,  brought  a  suit  against 
the  defendant  as  being  the  person  at  that 
time  in  possession  of  them,  and  this  suit 
was  dismissed. 

It  is  plain  that  during  the  whole  of  this 
period  of  lime  the  defendant  was  occupying 
the  land  rightfully  as  tenant  under  some  one 
representing  the  plaintiff.  The  plaintiff,  it 
is  said,  in  the  year  1274,  took  khas  posses- 
sion of  the  property  of  which  these  5  beeghas 
form  part.  And  although  the  subsequent 
state  of  facts  is  left  very  obscure,  both  by 
the  plaint  and  the  judgment  of  the  Lower 
Appellate  Court,  it  is  certain  that  after  this 
time,  in  1278  and  1279,  the  defendant  was 
still  in  possession  of  the  5  beeghas  of  land. 
The  plaintiff  does  not  profess  to  show  that 
the  defendant's  tenancy  has  come  to  an  end. 
He  treats  the  defendant  as  a  trespasser  from 
beginning  to  end^ — an  **  usurper,"  as  the 
Judge  has  termed  him.  And  for  that  reason 
he  does  not  offer  to  prove  that  he  himself 
has  done  anything  to  put  an  end  to  the 
defendant's  tenancy.  But,  as  has  been  already 
stated,  it  is  perfectly  plain,  on  the  plaintiff's 
own  facts  and  upon  the  facts  found  by  the 
Lower  Appellate  Court,  that  the  defendant 
first  obtained  possession  of  the  5  beeghas, 
which  are  the  subject  of  suit,  as  a  tenant  of 
the  plaintiff's  ticcadar;  that  he  has  main- 
tained his  right  of  occupation  as  tenant  by 
more  than  one  suit ;  and  that  there  is  nothing 
whatever  on  the  record  to  show  that  his 
tenancy  has  yet  terminated.  This  being  so, 
the  plaintiff  has  no  right  in  the  present  suit 
to  recover  possession  of  the  land  from  the 
defendant,  even  though  the  defendant  may 
have  failed  to  prove  that  he  has  a  right  of 
occupancy  under  section  6,  Act  VIII.  (B.C.) 
of  1869. 

For  these  reasons  we  think  that  the  decree 
of  the  Lower  Appellate  Court  was  wrong 
and  that  of  the  first  Court  was  right.  The 
appeal  is  therefore  decreed,  and  the  decree 
of  the  Lowet  Appellate  Court  is  reversed, 
and  the  decree  of  the  first  Court  is  affirmed, 
with  costs. 
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The  9th  June  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Zar-i-pesg:hee  lease— Mort£fag:e  bond. 

Case  No.  1918  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  28th  June  i8yj,  reversing  a  decision 
of  the  Officiating  Moonsiff  of  Sewan^ 
dated  the  6th  March  i8j2, 

Jewbundhun  Singh  and  another  (Defendants), 

Appellants^ 

k 

versus 

Radha  Madho  Pershad  (Plaintiff), 
Respondent, 

Mr,  R.  E,  Twidale  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondent. 

Where  land  has  been  for  many  years  in  continuous 
possession  under  a  zur-i-peshg^ee  lease,  it  cannot  be 
mortgaffed  to  a  third  party  to  the  prejudice  of  the 
lessee's  interests  :  such  mortgage  can  only  be  given  sub- 
ject to  the  zur-i-peshgeedar's  right. 

Phear,  J.—Wr  think  that  the  Subordin- 
ate Judge  is  entirely  wrong  in  his  view 
that  the  plaintiff's  mortgage-bond  necessarily 
gives  a  good  title,  and  takes  effect  against  the 
property  to  which  it  relates  in 'priority  to 
the  defendant's  zur  i-peshgee  lease  alleged 
by  the  defendant  to  have  been  made  in  Julv 
1826. 

If  the  defendant's  case  be  true,  that  is,  if 
it  be  the  fact  that  the  plaintiff's  mortgagor 
granted  10  the  defendant  a  zur-i-peshgee 
lease  in  July  1S26,  and  the  defendant  has 
been  continuously  from  that  time  down  to 
the  time  when  the  suit  was  brought  in  the 
possession  and  enjoyment  of  the  land  under 
th«  terms  of  that  lease,  then  we  think  it  is 
clear  that  the  mortgage-bond  which  the 
defendants*  lessor  professed  to  grant  to  the 
plaintiff  in  1869  or  1870  could  not  operate 
to  the  prejudice  of  the  defendant's  interests. 
It  could  only  give  the  plaintiff  rights  in  the 
properly  subject  to  the  right  which  the 
defendant  had  upwards  of  forty  years  before 
obtained  from  his  lessor,  and  had  been 
throughout  that  period  in  the  quiet  and  undis- 
turbed enjoyment  of.  The  ground  of  the 
Subordinate  Judge's  decision  is  therefore 
unsound,  and  the  decree  of  the  Lower  Appel- 
late   Court   must   be    reversed.     But  inas- 


much as  the  merits  of  the  case  have  not 
been  dealt  with  by  the  Subordinate  Judge, 
the  case  must  be  remanded  for  re-trial  on 
the  merits. 

Costs  will  abide  the  event. 


The  9th  June  1874. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Possessory  suit— Cause  of  aqtion — Execatiofi- 
sale  for  arrears  of  rent. 

Case  No.  109  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Ea^t  Burdwan,  dated  the 
jgth  February  18^  j, 

Banee  Madhub  Bukshee  (one  of  the 
Defendants),  Appellant, 

versus 

Radha  Madhub  Mojoomdar  and  another 
(Plaintiffs),  Respondents, 

Mr,  G,  Gregory  and  Baboo  Bhowanee 
Churn  Dutt  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Hem 
Chunder  Banerjee  for  Respondents. 

Plaintiff:*  sued  to  recover  possession  by  declaration  of 
ri<;ht  to  certain  chur  lands  as  accretions  to  a  putnee 
talook  and  for  damages,  alleging  that  they  held  posses- 
sion under  a  mukurrurce  lease  granted  by  defendant 
No.  3,  but  were  ejected  by  defendant  No.  i,  who  had 
purchased  at  a  sale  in  execution  of  an  ex  parte  decree 
for  arrears  nf  rent  obtained  by  defendant  No.  2  against 
defendant  No.  4  (who  was  the  heir  ot  defendant  No.  3*3 
vendor),  the  ejectment  having  been  effected  under  pro- 
ceedings taken  by  the  Deputy  Magistrate  under  Act 
XXV.  of  1861,  s.  31a: 

Held  that  plaintiffs'  cause  of  action  accrued  from  the 
date  of  their  ejectment. 

Held  that  what  was  sold  to  the  defendant  No.  1  was 
the  tenure  itself,  and  not  the  rights  and  interests  of 
defendant  No.  4,  who  was  the  defaulter  in  the  rent  suit. 

Kemp,  J. — There  were  four  defendants 
in  the  Court  below.  One  of  them  only  has 
appealed  to  this  Court,  viz..  No.  i,  Banee 
Madhub  Bukshee.  The  suit  of  the  plaintiffs 
was  for  recovery  of  possession  by  declaration 
of  right  of  1,000  beeghas  of  chur  lands  as 
accretions  to  a  putnee  talook,  Mouzah  Dain 
Hat,  and  for  damages.  The  suit  is  valued  at 
Rs.  10,192.  The  plaint  alleges  that  the 
defendant  No.  3,  Mookta  Keshee  Dabee, 
granted  a  mokurruree  lease,  dated  the  loth 
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May  1870,  of  the  disputed  land  to  the  plaint- 
iffs ;  that  they  held  possession  of  the  same ; 
that  the  defendant  No.  2,  the  Rajah  of 
Burdwan,  obtained  an  ex-parte  decree  for 
arrears  of  rent  against  Bhubo  Soonduree, 
defendant  No.  4,  and  caused  the  sale  of 
35  beeghas  16  cottahs  12  chittacks  13  gun- 
das  of  the  said  chur  lands  which  had  been 
separately  assessed  after  a  suit  by  the 
zemindar,  the  defendant  No.  2  ;  that  the 
defendant  No.  i  purchased  this  land  in 
execution  of  the  ex -parte  decree  for  rent,  and, 
under  cover  of  that  purchase,  brought  about 
proc«edings  in  the  Deputy  Magistrate's  Court 
under  section  318  of  the  Code  of  Criminal 
Procedure;  and  further,  under  an  order  of  the 
said  Deputy  Magistrate,  dated  the  i8th  July 
1871,  ejected  the  plaintiffs  from  i  ,000  beeghas 
of  land  on  the  24th  July  1871,  carried  of! 
the  indigo  plant  cultivated  on  a  portion  of 
these  lands,  some  400  beeghas,  and  otherwise 
caused  damage  to  the  plaintiffs. 

The  boundaries  of  the  land  claimed  are 
set  out  at  the  foot  of  the  plaint.  The  profits 
of  the  land  claimed  are  estimated  at  Rs.  557-9. 
which  at  fifteen  years'  purchase  are  calculated 
to  amount  to  Rs.  {5,363-7,  plus  1,828-9, 
value  of  the  indigo  crop,  grass,  and  iish 
misappropriated  ;  total  valuation  Rs.  10,192. 

The  defendant  No.  i,  appellant  before  us, 
in  his  written  statement,  states  that  the  suit 
of  the  plaintiffs  was  barred,  as  more  than  one 
year  bad  elapsed  from  date  of  their  purchase 
and  the  institution  of  the  suit;  that  the 
plaintiffs  are  the  servants  and  benameedars 
of  the  defendant  Mookta  Keshee;  that  the 
rights  of  the  plaintiffs  and  their  lessor 
Mookta  Keshee,  if  any,  have  been  extin- 
guished by  ihe  sale  under  Act  Vlll.  of  1865  ; 
that  the  plaintiffs  were  never  in  possession 
of  the  disputed  lands,  and  their  averment, 
that  they  cultivated  400  beeghas  of  land 
with  indigo,  is  false ;  that  no  claim  for 
damages  on  account  of  grass  or  fish  can  be 
maintained,  as  the  defendant  Mookta  Keshee's 
ser^'ants  set  fire  to  the  grass  grown  on  the 
lands,  and  sold  all  the  fish  in  the  bheel  before 
defendant  No.  i  took  possession  under  his 
purchase. 

The  Rajah  of  Burdwan,  defendant  No.  2, 
also  pleads  limitation,  and  on  the  merits  he 
avers  that  neither  the  plainiiff  nor  his  lessor, 
Mookta  Keshee,  has  any  right  to  the  disputed 
char  lands,  save  and  except  to  35  beeghas 
16  cottahs  \z  chittacks  13  gundas ;  that 
he,  the  Rajali,  as  zemindar,  is  the  only  person 
who  has  any  title  in  the  remaining  lands. 

The  defendant  Mookta  Keshee  states  that 
the  defendant  No.   i   has  acquired  no  right 


in  the  disputed  lands  under  his  purchase 
of  35  beeghas  16  cottahs  \z  chittacks  13 
gundas  sold  by  auction  for  the  recovery 
of  arrears  of  rent;  that  the  answering 
defendant,  by  purchase  from  the  former 
putneedar  Joy  Chunder,  under  a  conveyance 
dated  the  13th  Pons  1270  B.  S.,  obtained 
possession  of  the  putnee  with  the  chur 
accretions  in  their  entirety;  that  the  only 
portion  of  the  chur  lands  which  fell  into 
arrears  was  35  beeghas  16  cottahs  12 
chittacks  13  gundas  as  described  above. 
Then  there  is  a  plea  that  the  right  of  the 
plaintiffs  under  the  mokurruree  has  lapsed  as 
per  terms  of  the  mokurruree  pottah ;  and  that 
the  answering  defendant  ought  to  be  made 
a  co-plaintiff. 

One  of  the  plaintiP^s,  m.,  Shushee  Bhoosun 
Roy,  and  the  defendant  No.  i,  appellant 
in  this  Court,  were  examined.  The  Judge 
laid  down  four  issues  for  trial :  — 

nL — Whether  the  suit  of  the  plaintiffs  is 
barred  as  not  being  instituted  within  twelve 
months  from  the  date  of  the  sale,  viz,^  the 
13th  September  1869,  or  within  twelve 
months  from  the  date  of  the  Deputy  Magis- 
trate's order  under  section  318  of  the  Cri- 
minal Procedure  Code,  viz.,  the  19th 
July  187 1  ? 

2nd. — Whether  the  defendant  No.  i,  Banee 
Madhub  Bakshee,  acquired  a  title  to  any 
of  the  lands  in  dispute  by  virtue  of  his 
auction-purchase  in  execution  of  a  decree 
in  suit  No.  115  of  1869  against  Bhubo 
Soonduree  Dabee,  supposing  the  said  Bhubo 
Soonduree  Dabee  to  have  had  no  title  or 
interest  in  the  property  sold  t 

jrd. — Are  the  plaintiffs  or  Mookta  Keshee 
Dabee,  defendant  No.  2,  entitled  to  posses- 
sion of  the  i,ooD  beeghas  claimed,  or  to  any. 
portion  of  them  .' 

^ih. — Are  plaintiffs  entitled  to  damages 
for  indigo,  grass,  &c.,  and,  if  so,  to  what 
amount,  and  from  which  defendant } 

The  Judge  is  of  opinion  that  the  plaintiff 
and  the  defendant  No.  3,  Mookta  Keshee, 
possess  one  and  the  same  interest  for  the 
purposes  of  this  suit ;  that,  although  Mookta 
Keshee  alleges  that  the  lease  of  the  plaintiffs 
has  lapsed,  that  is  more  with  the  view  to 
strengthen  her  position  than  to  oppose  the 
plaintiffs.  Tne  case  was,  therefore,  allowed 
to  proceed  as  if  brought  jointly  by  Mookta 
Keshee  and  the  plaintiffs. 

Upon  the  issue  in  bar,  the  Judge  held 
that  certainly  no  limitation  runs  as  against 
the  plaintiffs  from  September  1869,  and  that, 
with  reference  to  Mookta  Keshee,  she  would 
have  twelve  years  within   which  to  sue  to 
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establish  her  liile  from  the  date  of  the  sale 
under  the  provisions  of  Act  VIII.  of  1865  ; 
that  three  years  is  the  period  within 
which  a  suit  can  be  instituted  to  set  aside 
a  summary  order  under  the  provisions 
of  section  318  of  the  Criminal  Procedure 
Code,  and  that  period  has  not  elapsed.  The 
suit  was,  therefore,  declared  not  to  be  affected 
by  the  Statute  of  Limitations,  The  second 
and  third  issues  were  tried  together,  and  the 
Judge  was  of  opinion  that  the  points  for 
decision  were : — 

isi. — Was  Bhubo.  Soonduree,  defendant 
No.  4,  in  possession  of  a  jumma  of  Rs. 
19-134  when  it  was  sold  under  Act  VIII.  of 
1865  } 

2nd. — Did  anything  pass  to  the  defendant 
No.  I,  Banee  Madhub  Bukshee,  by  that  sale  ? 

3rd, — What  order  should  be  passed  with 
reference  to  the  lands  claimed  ? 

On  the  first  point,  the  Judge  says  that 
nothing  could  be  clearer  than  that  Bhubo 
Soonduree  had  neither  possession,  title,  nor 
interest  in  the  jumma  at  any  time. 

On  the  second  point,  the  Judge  finds  that 
the  defendant  Banee  Madhub  purchased  a 
jumma  of  Rs.  19-13!,  provided  that  tenure  was 
the  property  of,  and  in  possession  of,  the 
defaulter  in  the  rent-suit  in  execution  of 
which  the  sale  was  made.  The  Judge  was 
of  opinion  that  the  defaulter  Bhubo  Soon- 
duree had  no  interest  in  the  tenure,  as  she  was 
not  the  recorded  proprietor,  and  it  had  not 
been  shown  that  she  ever  assumed  the  posi- 
tion of  heiress  of  Joy  Chunder,  the  original 
putneedar ;  on  the  contrary,  that  IMookta 
Keshee  was  the  proprietor.  For  these  rea- 
sons, and  applying  the  principles  laid  down 
in  a  decision  published  in  the  loth  volume 
of  the  Weekly  Reporter,  p.  434,  the  Judge 
held  that  the  defendant  No.  i  purchased 
nothing. 

On  the  third  point,  the  Judge  finds  it 
impossible  to  believe  that  the  defendant 
Banee  Madhub  Bukshee  cut  a  single  bundle  of 
indigo  plant ;  that  the  crop  was  submerged 
by  the  river,  but  that  the  defendant 
Banee  Madhub  was  responsible  for  this,  as 
he  obstructed  the  plaintiff  in  his  possession 
by  resorting  to  proceedings  before  the 
Deputy  Magistrate  under  section  31S  of  the 
Criminal  Procedure  Code.  Therefore,  strik- 
ing the  best  balance  he  could,  to  use  the 
Judge's  own  words,  he  finds  for  ihe  plaint- 
iffs for  350  beeghas  of  indigo  plant  at  Rs.  3 
per  beegha,  or  Ks.  1,050. 

The  decretal  order  is  that  it  be  declared 
that  the  defendant  No.  i,  Banee  Madhub 
Bukshee,  has  no  title  or  interest  in  any  of 


the  accretions  to  the  Dain  Hat  estate,  but 
that  the  plaintiffs  recover  possession  thereof 
according  to  the  boundaries  stated  at  foot 
of  the  plaint  as  tenants  of  Mookta  Keshee. 
The  plaintiffs  will  also  recover  Rs.  1,050  as 
damaifes  from  the  defendant  Banee  Madhub 
Bukshee  with  6  per  cent,  interest  from  date 
of  decree  and  costs  on  that  amount;  the 
plaintiffs  and  Mookta  Keshee  being  entitled 
to  one  set  of  costs  from  the  said  defendant: 
the  other  defendants  to  pay  their  own  costs. 

Before  us,  the  following  poinis  were  raised 
in  the  argument  by  the  Counsel  and  pleader 
of  the  appellant,  defendant  No.  i  : — 

ist. — That  the  suit  of  the  plaintiffs  is 
barred,  as  it  has  not  been  instituted  within 
one  year  from  the  date  of  the  defendant's 
purchase  at  a  sale  in  execution  of  a  rent- 
decree. 

2nd. — That  the  whole  of  the  chur  lands 
passed  to  the  defendant  No.  i  under  the 
sale,  and  that,  if  it  be  held  that  only  35  bee- 
ghas 16  cottahs  12  chittacks  13  gundas 
passed,  the  defendant  is  still  entitled  to  the 
remaining  lands  claimed  in  the  plaint,  equal 
to  about  965  beeghas,  as  an  accretion  to  the 
35  beeghas. 

yd. — That  the  plaintiffs  are  not  entitled  to 
any  damages. 

There  is  a  cross-appeal  on  the  part  of  the 
plaintiffs  on  the  question  of  costs. 

On  the  first  point,  we  are  of  opinion  that 
the  plaintiffs'  cause  of  action  accrued  from 
the  date  upon  which  the  defendant  No.  i, 
under  cover  of  the  Deputy  Magistrate's 
order,  ousted  them  from  the  disputed  lands. 
The  suit  is  not  for  reversal  of  the  sale,  but 
for  possession  by  declaration  of  title,  and  it 
is  brought  well  within  the  period  prescribed 
for  such  an  action. 

On  the  second  point,  it  is  clear  that  what 
was  sold  to  the  defendant  No.  i  was  not,  as 
held  by  the  Judge,  the  rights  and  interests 
of  the  defendant  No.  4,  Bhubo  Soonduree, 
who  was  the  defaulter  in  the  rent-suit,  but  the 
tenure  itself.  The  ruling  in  Volume  X., 
which  the  Judge  alluies  to,  was  considered 
and  modified  with  other  decisions  by  the  Full 
Bench  in  their  decision,  to  be  found  in 
Volume  XXL,  Weekly  Reporter,  p.  94- 
Tnis  ruling  is  of  date  long  subsequent  10 
the  decision  in  Volume  X  ,  and  was  not 
p-issed  when  the  Judge  decided  this  case, 
Purning  to  the  sale-certificate,  we  find  that 
the  defendant  No  i  purchased  a  jumraa 
of  Rs.  19-13 1"  in  the  possession  of  Bhubo 
Soonduree.  The  present  putnee  belonged 
to  Joy  Chunder,  who  sold  it,  including  all 
accretions  which  had  formed  at  the  time  of 
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the  sale,  or  that  might   hereafter  form,  to 
Mookta    Keshee.      She,   on   two   occasions, 
when  the  zen:iindar,  the  Rajah  of  Burdwan, 
sued    for   the    rent   of   the    35   bceghas   16 
coitahs  12  chiltacks   13  gundas,  which  was 
the  only  portion    of   the    chur   land   whii:h 
had  been  assessed,  separate  from  the  parent 
putnee,  with  rent,  although  other  portions  had 
from  time  to  time  been  declared  to  be  liable 
to  assessment  on  the  suit  of  the  zemindar, 
paid  the  rent.     The  Rajah,  for  a  third  time, 
sued  for  the  rent  of  the  35  beeghas  1 6  cottahs 
12  chiltacks  13  gundas  of  chur  land,  making 
Bhubo  Soonduree,  as  heiress  of  Joy  Chunder, 
the  defendant  in  the  rent-suit.     An  ex-parfe 
decree  was  passed,  and  that  tenure,  r/s.,  the  35 
beeghas  16  cottahs  12  chittacks  13  gundas, 
was  sold  and  passed  to  the  defendant  No.  i, 
and  he  is  entitled,  under  his  purchase,  to  that 
quantity  cf  land  and  to  nothing  more. 

On   the   third   point,   viz.,   the   damages, 
we  have  read  and  considered  the  evidence, 
li  certainly  shows   that   a  large  portion  of 
iand   was   cultivated   with    indigo ;   that   the 
plaintiffs  were  unable  to  cut  the  plant  owing 
to  the  action  taken  by  the  defendant  No.  1, 
which    resulted   in    the   Deputy    Magistrate 
binding  down   both   the   plaintiffs   and   the 
defendant  No.    1   in  heavy  recognizances  10 
keep  the  peace,  and  not  to  cut  the  plant,  the 
consequence  being  that,  before  the  Deputy 
Magistrate  decided  on  the  question  of  pos- 
session under  the  provisions  of  section  318, 
the  river  destroyed  the  crop.     We  have  not 
been   shown  that  the   damages  assessed  by 
the  Judge  are  excessive.     Three  rupees  per 
beegha  is  a  very  moderate-  rate,  and  we  have 
BO  data  upon  which    we   could    come  to  a 
conclusion  that  the  Judge  was  wrong  in  his 
estimate. 

With  reference  to  the  cross-appeal  of  the 
plaintiffs,  we  are  clearly  of  opinion  that  the 
plaintiffs  are  entitled  to  costs  as  per  valua- 
tion of  the  plant,  which  was  not  objected  to 
in  the  Court  below.  Deducting,  therefore, 
35  beeghas  16  coitahs  12  chittacks  13  gundas 
nrhich  the  defendant  No.  1  is  entitled  to,  the 
pbtntiiTs  are  entitled  to  costs  on  the  valuation 
a£Rs.  8,363-7,  minus  the  costs  in  proportion 
0/35  beeghas  16  cottahs  12  chiltacks  13  gun- 
das which  the  defendant  No.  i  is  entitled 
to  under  his  purchase,  plus  Rs.  1,050  on 
account  of  damages. 

With  these  trifling  modifications,  we 
^rm  the  decision  of  the  Judge,  and  dis- 
miss this  appeal  with  costs  payable  on  the 
above  calculation,  with  interest  at  6  per 
cent,  by  the  defendant  No.  i,  Banee  Madhub 
Bakshee. 


The  9th  June  1874. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Act  I.  of  1845,  s.  21— Joint  Hindoo  Family- 
Purchase  by  Managing  Member. 

« 

On  Appeal  from  the  High  Court  0/  Judica- 
ture at  Fort  William  in  Bengal* 


Toondun  Singh 

versus 

Baboo  Pokhnarain  Singh  and  others. 

Notwithstanding  any  thing:  contained  in  Act  I.  of  1845, 
s.  21,  the  members  of  a  joint  Hindoo  family  may  sue  to 
enforce  rights  acquired  by  them  under  a  purchase,  at  a 
sale  fgr  arrears  of  revenue,  made  by  the  mana^^ing 
member  in  his  own  name,  but  on  behalf  of  the  family, 
though  he  is  the  sole  certified  purchaser. 

Thk  point  in  this  case  has  been  reduced 
now  to  the  question  as  to  what  is  the  proper 
construction  to  be  put  upon  the  21  si  section 
of     Aa    I.    of    1845.     The     High     Court 
expressed  their  opinion  "that  a  purchase  at 
'*  a  sale  for  arrears  of  revenue  under  Aft  I. 
**  of   1845  made  by  the  managing  member  of 
*'  a  joint  Hindoo  family  in  his  own  name, 
**  but  on  behalf  of  the  joint  family,  is   not 
''affected  by  the  21st   section   of  that   Aft, 
"  and  that,    notwithstanding   anything  con- 
*'  tained  therein,  the  members  of  such  joint 
"  family  may  sue  to  enforce  rights  acquired 
*'  by  them  under  such  a  purchase  as  against 
*'  the  managing  member,  though  he  is  the 
**  sole    certified    purchaser."     Their    Lord- 
ships  entirely   concur   in   that  view   of  the 
construction  of  Aft  I.  of  1845.     It  appears 
upon  the  record  that  this  judgment  was  pro- 
nounced on  the  20ih  April   1870,  and  that 
the  appeal   was    preferred   and    allowed  to 
Her  Majesty  in   Council  on  the    14th  ]\Iay 
1870.     The  judgment  in  review,  which  has 
been  sent  up  and  notified  to  Her  Majesty  in 
Council,  and    put  upon  the   record  in  this 
I  case,  was  passed  on  the  29th  August  1871 
after  the  appeal  was  preferred.     It  does  not 
appear  that  any  appeal  has  been  preferred 
against  the  judgment  which  was  pronounced 
in  review,  and,  under  those  circumstances, 
their  Lordships,   being   aware   that   such  a 
judgment   has   been    passed,    will    humbly 
recommend  Her  Majesty  to  affirm,  with  the 


*  From  the  judgment  of  Bayley  and  Norman,  JJ.,  in 
Regular  Appeal  No.  3S  of  ifiCg,  decided  on  the  3oth 
April  1S70— 13  VV.  R.  347. 
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costs  of  this  appeal,  the  original  decree 
passed  by  the  High  Court  so  far  as  it  finds 
the  properties  in  question  to  be  part  of  the 
joint  family-estate,  but  without  prejudice  to 
the  subsequent  judgment  which  was  passed 
by  the  High  Court  in  review,  or  to  any 
proceeding  which  may  be  taken  thereunder. 
That  will  leave  all  the  questions  open  as  to 
carrying  it  out. 


The  loth  June  1874. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  \V.  F. 
McDonell,  Judges. 

Rights  of  Occupancy. 

Case  No.  2665  of  1873. 

Special    Appeal    from    a    decision     passed 
by     ihe     First     Subordinate     Judge     of 
Hooghly,   dated    the   21st  August    iS'^j, 
reversing   a   decision    of  the   Moonsiff  of 
Sulkea,  dated  the  j/st  January  i8yj. 

Ram  Chunder  Roy  Chowdhry  (riaintiff), 

.  Appellant  J 

versus 

Bholanath  Lushkur  (Defendant), 
Respondent, 

Baboo  Umbika  Churn  Bose  for  Appellant. 
Baboo  Tarucknath  Sen  for  Respondent. 

A  right  of  occupancy  under  the  Rent  Law  not  beinjj 
transferable,  tenants  whohave  such  a  right,  by  quitting 
the  land,  sever  all  connection  between  themselves  and  it, 
and  the  landlord  is  entitled  to  re  enter. 

Jackson,  J, — The  judgment  of  the  Lower 
Appellate  Court  cannot  be  maintained.  Both 
the  Courts  concur  in  finding  that  the  plaintiff 
had  taken  the  properly  in  this  land  by  good 
and  valid  purchase  from  the  late  owner.  The 
Lower  Appellate  Court  also  finds  that  the 
defendant  had  purchased  from  the  previous 
tenants  some  right  which  he  relied  upon  as 
entitling  him  to  occupy  the  land.  Those 
previous  tenants  appear  to  have  been  in  occu- 
pation for  twelve  years,  and  the  Subordinate 
Judge  appears  to  have  put  it  upon  the  plaint- 
iff to  show  that  their  right  was  not  transfer- 
able. Now,  if  the  former  tenants  had  had  a 
right  of  occupancy  in  this  land,  as  has  been 
lately  held  by  a  Full  Bench  of  this  Court,* 
such  right  is  not  transferable.  It  does  not 
matter  whether  the  alleged  transferor  is  alive 

*  Ante,  p.  22. 


or  not.  If  the  former  tenants  have  quitted 
the  land,  they  have  severed  all  connection 
between  themselves  and  the  land,  and  the 
landlord  would  be  entitled  to  re-enter.  It 
has  been  suggested  that  there  ought  to  have 
been  an  inquiry  whether  the  tenure  was  one 
which  by  custom  v;as  transferable.  In  point 
of  fact  what  the  defendant  set  up  was  that 
it  was  a  mowrosee  mokurruree  holding,  and 
that  question  has  been  determined  against 
him.  It  appears  to  us  that  the  defendant  has 
no  right  of  possession  which  he  can  success- 
fully maintain  against  the  plaintiff.  The 
judgment  of  the  first  Court  was  right  and 
must  be  restored,  and  that  of  the  Lower 
Appellate  Court  set  aside  with  costs. 


The  loth  June  1874, 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Lunatic's  Representatives— Right  of  Suit 

Case  No.  1964  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  3rd 
June  rSy^y  affirming  a  deciiion  of  tht 
Moonsiff  of  Arrahy  dated  the  iSih 
February  i8yj, 

Syud  Mahomed  Abdool  Hye  (Plaintiff), 

Appellant, 

versus 

Lungut  Singh  and  another  (Defendants), 

Respondents. 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

A  suit  to  recover  compensation  in  respect  of  rentsdae, 
according;  to  the  terms  of  a  bond,  may  be  brousrht  in  the 
name  of  a  lunatic,  while  he  is  yet  alive,  by  the  manajfcf 
of  his  estate  actinjr  as  his  next  friend,  or,  for  arrcafS 
accruing  after  his  death,  by  the  successor  of  the  lunatic. 

Phear,  J. — It  appears  to  us  that  there  is 
no  ground  whatever  upon  which  this  suit 
can  be  supported. 

The  plaintiff  is  described  as  Syud  Maho- 
med Abdool  Hye,  manager,  under  the  Court 
of  Wards,  of  the  estate  of  Baboo  Bindessure« 
Pershad  Singh,  deceased  ;  and  in  this  suit 
he  sues  two  defendants,  Lungut  Singh  and 
his  brother  Sheo  Churn  Lall. 

The  case  of  the  plaintiff  is  that  Langut 
Singh,  in  December  1867,  entered  into  a 
security-bond   by    which   he    undertook  to 
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be  answerable  to  the  Court  of  Wards  for 
any  default  in  the  payment  of  rent  and 
otherwise  which  a  person  of  the  name  of 
Sheo  Sahoy  might  make  in  performing  the 
stipulation  of  a  certain  contract  of  lease 
which  Lungut  Singh,  as  was  recited  in  his 
security-bond,  had  himself  perused  and 
had  satisfied  himself  with  regard  to.  It 
was  described  in  the  recitals  as  a  lease  of 
8  annas  of  Mouzah  Suleempore  at  a  rent  of 
Rs.  243,  and  of  8  annas  of  another  mouzah 
at  a  rent  of  Rs.  1 70,  to  Sheo  Sahoy ;  and 
it  is  plain  that  it  was  the  terms  of  this 
lease,  and  of  no  other,  which  Lungut  Singh 
guaranteed  the  due  performance  of. 

Now,  at  the  outset,  it  is  manifest  upon  this 
statement  that  Sheo  Churn  Lall  had  no 
liability  of  any  kind  towards  the  plaintiff  or 
anybody  else  under  the  terms  of  this  secu- 
rity-bond. And,  therefore,  so  far  as  anything 
goes  which  appears  in  the  plaint,  it  was 
certainly  gratuitous  on  the  part  of  the 
plaintiff  to  make  Sheo  Churn  Lall  a  defendant 
in  this  suit. 

But,  further,  there  is  no  ground  shown  in 
the  plaint  whereon  Syud  Mahomed  Abdool 
Hye  can  maintain  a  suit  for  the  purpose  of 
enforcing  the  security-bond  which  Lungut 
Singh  made  in  December  1867.  The  bond 
was  not  made  with  Syud  Mahomed  Abdool 
Hye.  Indeed,  it  is  somewhat  difficult  to 
satisfy  one's  self  as  to  the  person  with  whom 
the  bond  was  supposed  10  have  been  made. 
The  words  of  the  bond  are  exceedingly 
general ;  and  all  that  can  be  gathered  from 
it  is  that  Lungut  Singh  undertook  to  be 
responsible  to  the  Court  of  Wards,  in  whose 
charge  the  property  of  one  Baboo  Bindes- 
^  suree  Pershad  Singh,  a  lunatic,  was  at  that 
I  lime  when  the  bond  was  made,  for  the  due 
performance  of  rents,  &c.,  which  might 
■•  become  due  under  the  specified  lease  of  a 
portion  of  that  property  to  Sheo  Sahoy. 
If  the  bond  be  construed  strictly,  then  the 
,  Court  of  Wards  is  the  only  person  who 
could  sue  to  enforce  its  terms.  But  we  are 
not  aware  that  the  Court  of  Wards  has  any 
snch  personality  as  would  enable  it  to  sue 
to  this  way. 

It  is,  however,  perhaps  possible  to  con- 
strue this  security-bond  as  having  been,  in 
the  intention  of  the  parties  concerned,  made 
by  Lungut  Singh  with  the  lunatic  Bindes- 
suree  Pershad  through  the  intervention  of 
the  Court  of  Wards  in  whose  charge  his 
property  was.  And  in  that  case  a  suit  could 
of  coarse  be  brought  upon  the  bond  in  the 
name  of  Bindessuree  Pershad  Singh,  while 
be  was  alive,  by  any  pn^  who  was  manag^er 


of  his  estate,  acting  as  his  next  friend,  for  * 
the   purpose    of   recovering    compensation, 
according    to  the    terms   of   the   bond,    in 
respect  of  rents  which  had  become  due  to 
the    lunatic    from   Sheo    Sahoy.     But    the 
present  suit  is  not  even  framed  in  that  way. 
Syud  Mahomed  Abdool  Hye  does  not  bring 
this  suit  in  the  name  of  the  lunatic,  acting 
for  the  lunatic  as  his  next  friend,  and  seek- 
ing to  recover  money  which  had  become  due 
to  him.    In  truth,  it  was  almost  impossible  for 
the  present  plaintiff  to  have  brought  this  suit 
in  that  form,  because  he  could  not  well  have 
styled  himself  the  next  friend  of  the  deceased 
person.     Thus  a  grave  difficulty  meets  him 
at  the  outset  of  the  case,  and  that  difficulty 
is  really  the  test  of  the  merits  of  the  present 
suit.     It  shows  that  the  plaintiff  has  no  right 
to  make  the  claim  which  he  has  preferred  in 
the    present   suit.     So  far  as  any   of    the 
arrears  of  rent  which  are  sought  to  be  made 
good  by  this  suit  are  arrears  which  accrued 
due    during    the    lifetime    of    the    lunatic 
Bindessuree  Pershad   Singh,   these   arrears 
and  the  compensation  in  respect  of  them 
must  be  debts  which  the  lunatic's  personal 
representative  is  entitled  to  recover ;  and  so 
far  as  they  are  arrears  which  accrued  due 
after  the  death  of  the  lunatic,  they  must  be 
debts  which  the  successor  of  the  lunatic, 
whoever  he  may  be,  is  entitled  to  recover. 
It  is  plain,  therefore,  that  in  this  suit  two 
perfectly    independent    claims    have    been 
united ;  and  there  is  nothing  disclosed  in  the 
present  plaint  or  elsewhere  on  the  record  to 
show  that  Syud  Mahomed  Abdool  Hye  is 
entitled  to  sue  for  the  enforcement  of  either 
of  them. 

Again,  if  Abdool  Hye  had  established  his 
right  under  a  certificate  or  otherwise  to 
represent  the  deceased  lunatic,  still  it  seems 
quite  plain  that  the  surety  is  not,  by  virtue 
of  his  bond  of  December  1867,  bound  to 
make  good  the  liabilities  which  Sheo  Sahoy 
had  incurred  and  failed  to  discharge  under 
the  kubooleut  executed  by  him  in  1868. 

It  has  been  argued  before  us  by  the  learned 
Government  Pleader  that  the  liabilities  of 
Sheo  Sahoy  under  his  kubooleut  of  1868  are 
substantially  the  same  as  the  liabilities  which 
he  was  under  in  respect  of  this  particular 
mouzah  according  to  the  terms  of  the  original 
kubooleut  or  agreement  of  1867.  This  may 
be  so.  But  still  it  is  not  the  liability  which 
Lungut  Singh  undertook,  by  his  bond  of 
December  1867,  to  guarantee.  It  is  admitted 
by  the  learned  Government  Pleader  that  the 
original  contract  which  Sheo  Sahoy  entered 
into  in  1^67  wa5  for  a  single  lease  Iq  hin> 
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alone  of  8  annas  of  one  moazah  at  a  speci- 
fied rent,  and  4  annas  of  the  other  mouzah 
at  another  rent.  Whereas  the  lease  which 
was  finally  agreed  upon  and  accepted  in  1868 
was  a  double  lease,  i*.  ^..  a  lease  of  the 
4  annas  of  the  one  mouzah  to  Sheo  Sahoy 
alone,  and  a  lease  of  8  annas  of  the  other 
mouzah  to  Sheo  Sahoy  with  others;  that 
is,  the  contracts  of  lease  into  which  Sheo 
Sahoy  entered  in  186S  were  difiFerent  from 
the  single  contract  of  lease  into  which  he 
entered  in  1867,  and  which  was  recited  in 
the  security-bond  as  the  contract  which 
Lungut  Sin^h  guaranteed  the  due  perform- 
ance of.  There  can  be  no  doubt  on  these 
facts  that  Lungut  Singh  is  not  liable,  on  his 
bond  of  December  1867,  to  make  good  the 
liabilities  of  Sheo  Sahoy  under  his  kubooleut 
of  June  1868.  And  therefore,  for  every 
reason,  the  present  suit  fails  and  ought  to  be 
dismissed. 

Accordingly  we  are  of  opinion  that  the 
decree  of  the  lower  Courts  is  correct,  and 
this  appeal  will  be  dismissed  with  costs. 


pertaining  to  the  ancestral  estate  which  she  allied 
that  the  defendant  had  misappropriated  : 

Hrld  that  the  form  of  the  suit  was  wrong,  and  that 
plaintiff  should  have  sued  for  an  account  of  the  joint 
family-property. 

Phear,  y, — It  seems  to  us  beyond  doubt 
that  the  decision  of  the  Lower  Appellate  Court 
is  substantially  correct.  The  plaintiff,  upoa 
the  facts  set  out  in  his  plaint,  is  only  entitled 
to  have  an  account  from  the  defendant.  He 
is  not  entitled  to  sue  for  the  two  particular 
items  of  money  which  he  claims  in  the 
plaint.  As  he  has,  therefore,  brought  his  suit 
in  an  entirely  wrong  form,  and  has  asked  for 
a  remedy  to  which  he  has  no  right,  the  suit 
ought  to  be  dismissed,  but  it  will  be  without 
prejudice  to  his  right  to  bring  a  suit  against 
the  defendant  for  an  account  of  the  joint 
family-property;  and,  if  such  a  suit  should 
be  brought,  there  is  no  reason  whatever  why 
the  items  which  form  the  subject  of  the 
present  suit  should  be  excluded  from  the 
account.  On  the  contrary,  they  must,  in 
such  a  suit,  appear  as  the  most  prominent 
items,  for  which  the  defendant  is  to  account. 

The  appeal  is  dismissed  with  costs. 


The  lolh  June  1874. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Joint  Hindoo  Family— Suit  for  Account 

Case  No.  1945  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the   Officiating  Judge   of    Bhaugulpore^ 
dated  the   21st  May    i8yj,   reversing    a 
decision  of  the  Ftrst  Subordinate  Judge  of 
that  District,  dated  the  i*jih  June  18^2, 

Mussamut  Nowlaso  Kooeree  (Plaintiff), 

'Appellant, 

versus 

Lalljee  Modi  (Defendant),  Respondent, 

Baboo  Kalee  Kishen  Sen  for  Appellant. 

Baboo  Boodh  Sen  Singh  for  Respondent. 

One  member  of  a  joint  Hindoo  family  sued  another, 
IvbQ  >v»s  the  manag^er^  for  a  moiety  of  two  items 


The  lOth  June  1874. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

High  Coort's  Judgment— Constrttction. 

Case  No.  2715  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  1 6th  September  i8yj,  reversing  a  deci* 
sion  of  the  Subordinate  Judge  of  that 
District,  dated  the  2yth  January  tSji, 

Tara  Chand  Biswas,  auction-purchaser 
(Defendant),  Appellant, 

versus 

Ram  Jeebun  Moostafee  (Plaintiff)  and  others 
(Defendants),  Respondents. 
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Bahoos  Hem  Chunder  Banerjee  and  Mohinee 
Mokun  Roy  for  Appellant. 

}ir,  T,  N.  Palit  and  Bahoos  Umhica 
Churn  Barter} ee,  Auhinash  Chunder 
Banerjee^  and  Kisto  Komul  Bhuitacharjee 
for  Respondents.  , 

Where  the  final  sentence  in  a  judj^ment.of  the  High 
Coort  made  no  mention  of  a  matter  specified  in  the 
prerioie  words,  and  the  District  Jud&rc  had  the  option 
I  of  taking  the  latter  to  throw  light  on  the  former,  or  the 
'  former  to  be  controlled  by  the  latter,  he  was  held  to 
be  entitled  to  foilo%v  the  effect  of  previous  judgments 
delivered  by  the  same  Judge  of  the  High  Court. 

Jackson,  y. — This  case  was  before  this 
Court  on  special  appeal  on  the  6th  June  1873. 
and  on   that   occasion    a    Division   Bench 
remanded  the  case  to  the  Lower  Appellate 
Court  with  instructions,  of  which  the  con- 
cluding words    are  as  follow :     "  But  there 
"was   an    objection   taken   by   the   special 
"respondent  in  the  Court  below  which  ought 
"to  have  been   determined   by  the   Judge. 
"The  plaintiff  claimed  to  have  the  sale  set 
''aside  on  the  ground  that  notice  had  not 
"been    properly   served,   but   the   Moonsiff 
"decided  against  him.  and  found  that  notice 
"had  been  served.     The  Judge  makes  no 
"mcniion  of  the  objection,  no  doubt  because 
"he  had  already  decided  against  the  validity 
;  "of  the  sale  on  other  grounds;  but,  as  we 
"think  him  wrong  in  that  decision,  it  remains 
lobe  decided  by  the  Judge  whether  or  no 
''the  plaintiff,  appellant,  had  made  out  his 
"case  that    notice    had    not    been    served 
"according  to  law;  and  whether,  supposing 
"non-service  to  be  proved,  the  irregularity 
"was  material,  and  produced  injury  to  the 
"pntnecdar.     If  the  Judge  finds  that  notice 
"was  not  served,  he  will  set  aside  the  sale, 
*'and  order  the  purchase-money  to  be  return- 
"ed  to  the  purchaser."     On  the  case  coming 
Wore  the  Zillah  Judge  with  these  directions, 
he  was  pressed  by  the  party  before  him,  who 
had  to  support  the  sale,  with  the  necessity  of 
finding,  not  only  that  notice  had  not  been 
duly  served,  but  also  that  the  failure  caused 
tt^rial  injury;  and  on  that  the  Judge  was 
of  opinion  that  he  was  to  be  guided  by  the 
order  of  the  High  Court,  and  as  the  conclud- 
ing order  of  the  judgment  made  no  mention 
of  resulting  injury,  he  thought  he  was  bound 
to  exclude  that  from  his  considieration.     If  the 
matter  before  us  had  been  of  a  different  kind, 
we  do  not  think  we  should  have  been  disposed 
to  agree  with  the  Judge  in  his  mode  of  con- 
struing ihe  order.     He  ought  to  have  taken 
all  its  terms  together.     But  it  was  open  to 
Vim,  we  think,  to  reason  in  this  way — either 
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that  the  previous  words  must  be  taken  as 
throwing  light  on  the  meaning  of  the  final 
sentence,  or  the  final  sentence  must  be  taken 
to  control  the  previous  order.  In  this  choice 
of  interpretation  we  think  he  would  be  fairly 
entitled  to  follow  the  effect  of  the  previous 
judgments  delivered  by  the  same  Judge, 
which,  as  shown  to  us  in  the  course  of  the  argu- 
ment, appear  in  several  reported  cases.  It  is 
shown  that  Mr.  Justice  Cilover,  sitting  with 
other  Judges  of  this  Court,  has  held  that  non- 
service  of  notice  in  cases  prescribed  by  the 
law  is  fatal  to  the  validity  of  the  sale ;  and  we 
think  the  Judge  was  entitled  to  hold  from 
these  decisions  that  what  Mr.  Justice  Glover 
meant  to  order  was  that  which  is  contained  in 
the  concluding  sentence,  viz.,  that,  if  notice 
was  not  served,  the  sale  was  to  be  set  aside,  and 
the  purchase-money  returned  to  the  pur- 
chaser. Now,  the  Judge  has  found,  not  only 
that  the  notice  had  not  been  duly  served,  but 
that  the  service  failed  in  more  than  one 
particular,  and  that  we  are  bound  to  say 
it  appears  to  us  clearly  distinguishes  this 
case  from  the  one  relied  upon  by  the  appel- 
lant, the  decision  of  which  is  reported  at 
page  36  of  14  Weekly  Reporter,  and  to 
which  I  was  a  party.  There  is  a  consider- 
able difference  between  the  omission  of  an 
act  which  the  law  prescribes  as  essential  to  be 
done  before  a  sale  can  take  place,  and  the 
omission  or  misplacement  of  some  formalities 
in  the  sale  itself.  In  the  one  case,  the 
probability  would  always  be  that  failure  in 
one  of  the  important  particulars  would  affect 
the  sale  by  keeping  purchasers  away.  In 
the  other  case,  as  the  defaulter  and  all 
probable  purchasers  had  notice  of  the  sale, 
and  had  come  together  for  the  purpose  of 
attending  it,  we  think  it  would  have  to  be 
shown  -before  setting  aside  the  sale  that  some 
material  injury  in  consequence  of  the  irregu- 
larity in  publishing  or  conducting  it  had 
taken  place.  But,  in  point  of  fact,  all  con- 
sideration of  this  point  appears  to  us  to  be 
really  unnecessary,  because,  if  it  were  neces- 
sary to  find  whether  any  injury  had  resulted 
from  non-service  of  notice  in  this  case,  we 
think  the  Judge  has  found  that  injury  did 
result.  He  says:  "I  see  reason  to  believe 
that,  had  the  notice  really  been  published  on 
the  property,  no  sale  would  have  taken  place, 
and  this  being  the  case,  I  do  not  think  the 
ruling  of  the  8th  June  1870  must  guide  me 
now." 

On  all  grounds,  therefore,  it  appears  to  us 
that  this  special  appeal  fails,  and  the  judg- 
ment of  the  Court,  below  must  be  affirmed 
with  costs. 
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The  nth  June  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Co  sharers  in  a  Decree— Execution. 

Case  No.  82  of  1874. 

Miseellaneous  Appeal  from  orders  passed 
by  the  Suhordinaie  Judge  of  Dacca^ 
dated  the  8th  and  gih  January  iSy^. 

Auseemoonnlssa  Khatoon  (Judgment-debtor), 

Appellant, 

versus 

'  Ameeroonnissa  Khatoon  (Decree-holder), 

/Respondent. 

Mr.  C.  Jackson  and  Baboo  Grish  Chunder 
Ghose  for  Appellant. 

Paboo    Sreenath   Banerjee   for   Respondent. 

Where  execution- proceedings  are  carried  on  in'respect 
of  a  fractional  share  of  a  decree,  for  all  that  remains  of 
the  assets  after  satisfaction  of  one  party,  the  Court 
should  take  necessary  steps  to  protect  the  interests  of 
other  parties  entitled  under  the  decree. 

Jackson,  J. — It  appears  to  us  that  the 
only  means  of  arriving  at  a  proper  decision 
in  this  matter  is  that  the  several  decrees  on 
which  the  appellant  is  liable  to  the  respond- 
ent   as    representative    of  Abdool   Guffoor 
should  be  brought  together,  and  an  account 
taken   of  the   entire  liability,  and  that  the 
whole  assets,  which  are  shown  to  have  come 
to  the  appellant's  hand,  and  not  to  have  been 
applied  towards  the  payment  of  those  debts 
or  otherwise  properly  expended,  should  be 
applied    to  the   satisfaction  of  the  several 
decrees,  of  course,  so  far  as  is  possible,  by 
entering    complete    satisfaction    of   one   or 
more  decrees  rather  than  partial  satisfaction 
of  all.     It  has  been  objected  that  the  present 
execution-proceedings  are  carried  on  by  the 
creditors  in  respect  o(  a  fractional  share  of 
the  decree.     That  should  be  put  to  right  in 
the  course  of  execution,   and   for  all  that 
remains  after  satisfaction  of  one. party,  the 
Court  shall  take  necessary  steps  to  protect 
the  interests  of  other  parlies  entitled  under 
it.    The  proceedings  must  go  back  to  the 
lower  Court  in  order  that  measures  may  be 
taken  accordingly. 


The  nth  June  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Act  VIII.  of  Z859,  s.  206— Proceeding's  onder 

Act  X.  of  1859. 

Case  No.  95  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Second  Subordinate 
Judge  of  Moorshedabady  dated  ike  12th 
January  iSy^f,  modifying  an  order  of  the 
Moonsiff  of  Hurhurparah,  dated  the  i^th 
August  i8y2, 

Gour  Gobind  Sircar  (Decree-holder), 

Appellant, 

versus 

Huree  Mohun  Banerjee  (Judgment-debtor), 

Respondent. 

Baboo  Gooroo  Doss  Banerjee  for 
Appellant. 

Mr.  J.  S,  Rochfort  and  Baboo  Bhyrub 
Chunder  Banerjee  for  Respondent. 

The  provisionsof  Act  VIII.  of  1S5C),  s.  206,  are  appli- 
cable to  proceedings  under  Act  X.  of  1859. 

Jackson,  J. — The  decision  of  the  Subor- 
dinate Judge   in  this  case  appears  to  be 
erroneous.     He  seems  to  have  decided  rather 
on  scant  consideration  that  the  provisions  of 
section   206   of   Ad   VIII.   of   1859  do  not 
apply   to  proceedings   under  Aft   X.     The 
proceedings  under  Aft  X.  apparently  mean 
execution-proceedings  in  respect  of  decrees 
formerly  made  by  Revenue  Courts,  whicb 
decrees  were  transferred  to  the  Civil  Court 
by  the  operation  of  Act  III.  of  1870  (B.  C). 
In  respect  of  such  decrees  it  is  provided  that 
the  same  procedure  which  applies  to  suits 
and  applications  under  Act  VIII.  of  1S69 
(B.C.)  shall  be  held  to  apply  to   suits  and 
applications  transferred  to  the  Civil  Court. 
All  provisions  incidental  to  procedure  arc 
made  in  that  way  applicable.     One  of  the 
incidents  is  that  the  Court  executing  a  decree 
will  not  take  cognizance  of  a   satisfaction 
made  out. of  Court  unless  it  is  certified  to  by 
the  decree-holder.     The  order  of  the  Lower 
Appellate  Court  will  be  accordingly  reversed 
with  costs — Rs.  16. 
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The  nth  June  1874, 

Present : 

The  Hon'ble  W.  Markby,  Judge, 

Rent-suit— Title —Appeal. 

Case  No.  2316  of  1873/ 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  West  Burdwan,  dated  the 
jjth  July  iSyj,  modfying  a  decision  of 
the  Moonsiff  of  Bancoorah,  dated  the 
igthMay  iSyj. 

Reedojnalh  Dooripa  (Plaintiff),  Appellant; 

versus 

Paddo  Lochun  Chuckerbutty  (Defendant), 

Respondent, 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 

Bahoo  Umhilia  Churn  Bose  for  Respondent. 

In  a  suit  for  rent  less  than  Rs.  too,  the  decision 
turned  upon  whether,  in  a  former  suit  ag^ainst  plaintiff 
bya  third  party,  adecree  had  been  recovered  for  posses- 
aoo  of  a  portion  of  the  land  now  in  dispute  : 

Held  that,  as  neither  the  land  nor  the  rent  of  such 
portion  was  claimed  by  defendant,  the  question  as  to 
title  was  not  decided  b^twjeen  parties  having  "  con- 
flicting claims"  thereto;  consequently  there  was  no 
r^ht  of  appeal. 

Ix  this  suit,  which  was  for  rent  less  than 

Rs.  100, the  decision  has  turned  upon  whether, 

in  a 'former  suit  brought  against  the  present 

plaintiff  by  a  third  parly,  a  decree  for  the 

lecovery  of  possession  of  a  portion  of  the 

bnd  for  which  rent  is  now  claimed  had  been 

^fccovered    against    the   plaintiff.     The   first 

**  It  found  that  none  of  the  landior  which 

It  is  now  claimed  had  been  so  recovered, 

*  gave  the  plaintiff  a  decree  for  rent  of  the 

lie.    The  second  Court  found  that  one 

of  the  land  for  which  rent  is  now  claimed 

been  recovered  in  the  former  suit,  and 

.modified     the     decree    of   the    first    Court 

jtecordingly, 

.•  The  question  is  whether  a  special  appeal 
■  "»  to  this  Court. 

That  depends  upon  whether  a   question 
.Iriating    to   the    title   to   land  or  to   some 
^hlcrest  in   land   as  between  parties  having 
tofliciing  claims  thereto   has  been  deter- 
'  ttined  by  the  judgment. 

There  is  no  doubt  that  in  this  case  a  ques- 
,fiwi  has  been  decided  relating  to  the  title 
'  to  land  or  to  some  interest  in  land,  namely, 
i  the  title  of  the  plaintiff  to  receive  the  rent 
'«f  one  of  these  plots  of  land;  but  it  is  also 
»ccssary  in  order  to  give  an  appeal  that 
■fat  question  should    have    been    decided 


between  parties  **  having  conflicting  claims 
thereto,"  that  is  to  say,  between  parties  both 
of  whom  claim  the  land  or  the  interest  to 
which  the  decided  question  relates.  But  in 
this  case  neither  the  land  nor  the  rent  of 
the  excluded  plot  is  claimed  by  the  defend- 
ant, and  1  am^  therefore  unable  to  say  that 
the  case  falls  within  the  provision  of  the 
statute. 

On  this  ground  the  appeal  is  dismissed 
with  costs. 


The  1 2th  June  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Remand— Special  Appeal. 

Case  No,  2147  of  ^873. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Patna,  dated 
the  2ist  September  i8y2,  reversing  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  gth  May  i86j, 

Mussamut  Rajeebun  and  others  (Defendants), 

Appellants, 

versus 

Mullick  Amanut  AH  and  others  (Plaintiffs), 

Respondents, 

Mr,  J,  //.  A,  Branson  and  Baboo  Debendro 
Narain  Bose  for  Appellants. 

Mr,  C,  Gregory  and  Moonshee  Mahomed 
Yusuf  for  Respondents. 

Case  No.  201  of  1872, 

Special  Appeal  from    a    decision  passed  by 
the     Judge     of  Patna,    dated     the    *j'th 
September  187 1,  modifying  a   decision    of 
the   Moonsiff  of  Behar,    dated    the  lah 
May  1871.  ^ 

Mullick  Amanut  Ali  and  another  (Plaintiffs), 

Appellants, 

versus 

Mullick  Fuzul  Hossein  and  another 
(Defendants),  Respondents, 
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Moonshee  Mahomed  Vusu/ior  Appellants. 
Baboo  Boodh  Sen  Singh  for  Respondents. 

Where  an  order  of  remand  passed  by  the  Hl*h  Court 
on  review  was  twice  repeated  on  the  r3istrict  Judere 
having  neglected  to  carry  it  out,  the  High  Court  de- 
clined, in  special  appeal,  to  go  behincl  the  remand-order, 
or  hold  that  the  District  Judge  had  done  wrong  in 
finally  carrying  it  out. 

Kemp,  y.—O^  the  29th  of  May  1872,  this 
case  was  remanded  by  ihis  Court,  present, 
Justices  Kenip  and  Glover,  who  remarked 
"that  the  case,  which  is  a  very  simple  one, 
depending  upon  the  consideration  of  facts, 
has  been  unnecessarily  complicated  by  an 
attempt  on  the  part  of  the  Zillah  Judge  to 
^Qi  behind  the  remand-order  of  this  Court." 
We  further  observed  that  the  case  had  been 
before  us  on  a  previous  occasion,  and  that  we 
had  then  directed  the  Judge  in  distinct 
terms  to  give  the  mortgagor  credit  for  the 
proceeds  of  one-third  of  Pytunbcegah,  and 
after  giving  credit  for  this  to  ascertain  whe- 
ther the  mortgage-debt  had  been  liquidated 
or  not,  for  on  that  question  depended  whe- 
ther the  plaintiff  was  entitled  to  redeem  the 
mortgaged  property.  We  further  remarked 
"  that,  instead  of  carrying  out  our  order, 
*'  which  is  a  distinct  and  definite  one,  the 
"  Judge  commences  by  making  mistakes  in 
"  reading  the  decision  of  his  prediicessor,  Mr. 
"  Justice  Ainslie  ;"  and  then,  after  observing 
"  that  it  appeared  clear  that  one-third  of 
**  Pytunbeegah  comprises  an  area  of  46 
"  beeghas,"  we  directed  the  Judge  **  to  carry 
**  out  our  remand-order  implicilly,  to  give 
**  credit  to  the  mortgagor  for  the  proceeds  of 
"  one-third  of  Pytunbeegah,  and  after  doing 
"  so,  if  he  found  that  the  mortgage  had  been 
'*  paid  off,  to  declare  that  the  plaintiff  is 
*'  entitled  to  redeem  ;  and  if,  on  the  contrary, 
"  he  found  that,  giving  credit  for  the  proceeds 
"  of  one-third  of  Pytunbeegah,  a  sum  is 
**  still  due  to  the  mortgagee,  he  will  dismiss 
''the  plaintiff's  claim." 

The  case  then  went  down  to  another 
Judge,  Mr.  McDonell.  This  Judge  states, 
and  very  properly  so,  that  he  has  a  definite 
order  of  ;his  Court,  which  is  repeated  for  the 
second  time,  to  carry  out.  He  observes  that 
it  had  been  argued  before  him  that  the 
accounts  had  been  prepared  on  the  footing 
that  the  plaintiff  claimed  a  one-twenty- 
sevenih  and  not  a  one-third  of  Pytunbeegah. 
But  the  Judge  says  that  he  cannot  entertain 
that  objection  ;  that,  if  the  defendants  had 
any  doubt  as  to  the  meaning  of  the  High 


Conn's  order  wherein  the  share  is  distinctly 
stated  to  be  one-third,  he  should  have  applied 
for  a  review  of  that  order,  but  that,  so  far  as 
the  Judge's  Court  was  concerned,  it  was 
necessary  to  carry  out  implicitly  the  order  of 
remand.  Acting  on  this  principle,  he  found, 
on  taking  an  account,  that  Rs.  424-3-6  were 
due  to  the  mortgagor,  and  that  the  plaintiff 
was  entitled  to  redeem ;  that  he  was  entitled 
to  possession  of  the  mortgaged  property,  and 
to  recover  the  sum  of  Rs.  424-3-6  with 
interest  and  costs  from  the  defendants. 

The  defendants  appeal  specially.  Their 
grounds  are:  /j/,  that  the  learned  Judge 
below 'is  in  error  in  calculating  the  profits  of 
one-third  of  Mouzah  Pytunbeegah,  inas- 
much as  the  property  pledged  is  much  less 
than  that  share  ;  2nd,  that  the  meaning  of 
the  remand-order  of  the  High  Court  was  to 
calculate  wassilat  on  the  share  of  the  property 
pledged,  which  the  learned  Judge  below 
has  wholly  misunderstood  ;  and  jr^,  that  the 
decree  of  the  Lower  Appellate  Court  is  wrong 
in  law,  inasmuch  as  it  is  contrary  to  the 
plaint  of  the  plaintiff 

Now,  upon  the  first  ground  of  special 
appeal,  it  is  clear  that  the  Judge  has  acted 
strictly  in  accordance  with  the  order  of 
remand  of  this  Court  in  calculating  the  profits 
of  one-third  of  Pytunbeegah  ;  and  further, 
this  ground  of  special  appeal  is  vague  in  its 
terms,  for  it  does  not  state  what  the  share  of 
the  pledged  property  in  Pytunbeegah  was  ; 
the  ground  set  forth  is  "  that  much  less  than 
one-third  was  claimed."  Nothing  can  be 
vaguer  than  that. 

On  the  next  ground — that  the  meaning  of 
the  remand-order  of  this  Court  was  to  calcu- 
late wassilat  on  the  share  of  the  property 
pledged,  and  that  the  learned  Judge  below 
has  wholly  misunderstood  that  order — we 
think  that  this  ground  is  also  untenable, 
because  the  meaning  of  the  remand  order 
clearly  was  that  he  should  calculate  the 
profits  of  one-third. 

Then  we  come  to  the  third  ground,  and  it 
is  on  this  ground  that  the  argument  has 
proceeded,  namely,  that  the  decree  of  the 
Lower  Appellate  Court  is  wrong  in  law,  inas- 
much as  it  is  contrary  to  the  plaint.  Mr. 
Gregory,  who  appears  for  the  respondents, 
took  a  preliminary  objection  to  this  Court 
going  behind  the  remand-order.  We  find  on 
referring  to  the  record  of  this  Court  that,  on 
the  20lh  of  August  1869,  a  decree  of  this 
Court  was  passed  directing  the  Court  below 
to  take  into  account  the  profits  of  one- third 
of  Pytunbeegah.  That  decree  was  passed 
upon  an  application  for  review  filed  by  the 
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plaintiffs,  respondents,  and  the  terms  of  that 
decree  were  again  insisted  upon  in  our  order 
of  remand  of  the  29lh  of  May  1872  ;  but  it 
has  been  contended  by  Mr.  Branson  on  the 
other  side  that  the  Court  has  a  discretion 
vested  in  it  to  rectify  any  error  which  is 
patent  on  the  record,  and  that  it  is"  clearly 
patent  on  the  face  of  the  plaint  that  the  suit 
was  for  one-twenty-seventh  of  Pytunbeegah, 
and  not  for  one-third.  We  have  looked  at 
the  original  plaint,  and  we  are  not  satisfied 
that  it  is  so  patent  on  the  face  of  the  plaint 
that  the  plaintiffs  did  sue  for  one-twenty- 
sevenih  only  and  not  for  one-third  of  Pytun- 
beegah, and  we  think  that,  taking  into  con- 
sideration the  order  which  was  passed  by 
this  Court  directing  the  Judge  to  calculate 
the  profits  of  one-third  of  Pytunbeegah, 
and  to  give  credit  to  the  mortgagor  to  that 
extent,  an  order  which  has  been  passed  three 
times  by  this  Court,  once  on  review  and  twice 
on  the  Judge  having  neglected  to  carry  out 
that  order,  we  cannot  go  behind  the  remand- 
order,  nor  hold  in  special  appeal  that  the 
Judge  below  has  been  wrong  in  carrying  out 
that  order.  We  therefore  dismiss  the  special 
appeal  with  costs. 

With  reference  to  the  Special  Appeal 
'^0,  201  of  1872,  that  appeal  was  directed  to 
stand  over  until  we  decided  the  Special 
Appeal  No.  2 147.  The  Appeal  No.  201  is  of 
1872  and  No.  2147  is  of  1873.  It  appears 
that  the  plaintiflFs,  the  mortgagors,  had, 
without  waiting  for  the  result  of  the  decision 
in  Appeal  No.  2147,  which  opened  out  the 
question  whether  the  mortgage-debt  had  been 
paid  off,  and  whether  they  were  entitled  to 
\  redeem  and  to  get  possession  of  the  mort- 
gaged property,  deposited  the  amount  claimed 
>5  unliquidated,  and  brought  this  suit  for 
possession. 

The  Judge  below,  Mr.  H.  T.  Prinsep,  has 

held   that   this  suit   was   premature,   seeing 

that  it  was   not   impossible   on   the   special 

appeal  that  the  High  Court   might   declare 

the  mortgage- debt   paid  off.     As,    however, 

^  the  Judge  had  just  decided  that  case  against 

fte  plaintiff,  he  saw  no  objection  to  take  up 

the   appeal.     As    we    have    dismissed    the 

Special  Appeal  No.  2147,  that  dismissal  is 

tantamount  to  affirming  the   decree   of   the 

Court  below  declaring  ttiac  the  mortgage  his 

been   redeemed,  and  that  the   plaintiff,  the 

mortgagor,    is     entitled     to    a    refund    of 

Rs.  424-3-6  from  the  defendants ;  no  further 

orders  are  necessary.   This  special  appeal  and 

suit  must,  therefore,  be  dismissed   with   all 

costs     payable     by    th^    plaintiff,     special 

appellant, 


.    '         The  1 2th  June  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Act  VIII.  of  1859,  s.  35f— Remands- 
Arbitration. 

Case  No.  2S2  of  187 1. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  2^th  September  iSy  i. 

Gossain  Dowlut  Geer  (Plaintiff),  Appellant, 

versus 
BisSessur  Geer  (Defendant),  Respondent, 

Mr.  R.'  T,  Allan  and  Baboos  Unnoda 
Per  shad  Banerjee  and  Aubinash  Chunder 
Banerjee  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  and 
Moonshee  Mahomed  Yusuf  for  Respond- 
ent. 

Where  an  Appellate  Court,  in  pursuance  oi  Act  VIII. 
of  1S59,  s.  354,  sends  an  issue  down  to  the  first  Court 
in  order  that  such  evidence  as  the  parties  desired  to 
adduce  upon  it  might  be  taken  and  returned,  the  result 
is  not  to  remand  the  case  for  re-trial  ji.the  .first  Court 
\i^\v^%  functus  offirio  in  respect  to  such  poition  of  the 
matter  as  it  had  already  considered  and  determined. 

So  much  of  the  matter  as  it  has  already  dealt  with 
cannot  be  referred  by  the  first  Court  to  arbitration. 

Phear,  7.— We  think  that  the  arbitration- 
proceedings  in  the  Court  below  jwere  without 
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authority,  and  are  altogether  void.  The 
consequence  of  these  proceedings  having 
been  entered  upon  is  that  all  the  evidence 
which  the  parties  desired  to  adduce  upon  the 
issue,  which  was  sent  down  by  us  to  the 
lower  Court,  has  not  been  taken  by  the 
Subordinate  Judge.  And  therefore  we  are 
not  in  a  position  to  go  on  with  the  case  kt 
present. 

This  Court  had  the  decision  of  the  lower 
Court  brought  before  it  upon  regular  appeal, 
and  the  matter  of  appeal  was  entertained  by 
this  Court.  During  the  hearing  of  the  appeal 
an  issue  was  f railed  which  had  not  been  framed 
or  considered  in  any  way  in  the  first  Court ; 
and  this  issue  was  sent  down  to  the  first 
Court,  in  pursuance  of  section  354  of  the 
Civil  Procedure  Code,  in  order  that  such 
evidence  as  the  parties  desired  to  adduce 
upon  it  might  be  taken  by  the  Court  of  first 
instance,  and  returned  to  this  Court. 

The  result  of  sending  down  an  issue  in 
this  manner  was  not  to  remand  the  case  to 
the  first  Court  for  re-trial.  Although  the 
record  was  transmitted  to  the  first  Court  in 
order  that  that  Court  might  take  the  requisite 
evidence  upon  this  issue,  yet  the  matter  in 
dispute  between  the  parties  did  not  thereby 
become  open  for  the  consideration  or  deter- 
mination of  the  first  Court.  A  large  portion 
of  the  matter  in  dispute  had  been  already 
dealt  with,  considered,  and  determined  by 
that  Court,  and  so  far  as  that  had  occurred, 
the  first  Court  was  functus  officio ;  it  had 
no  authority  whatever  to  re-consider  it. 

The  sole  matter  which  was  placed  before 
the  first  Court  in  consequence  of  our  order 
was  the  matter  comprised  in  the  issue  which 
was  framed  by  this  Court,  and  sent  down  in 
order  that  evidence  might  be  taken  upon  it. 

In  this  state  of  things,  it  appears  that 
the  parties,  if  they  duly  referred  anything 
to  the  decision  of  the  arbitrators,  referred 
the  whole  matter  in  dispute  between  them. 
And  it  seems  to  us  clear  that  it  was  not 
competent  to  them  to  do  so.  The  late 
decision  passed  by  a  Full  Bench  of  this 
Court*  has  laid  it  down  that  an  Appeal  Court 
has  no  authority,  by  consent  of  parties  under 
Chapter  VI.  of  the  Civil  Procedure  Code, 
to  refer  matter  in  issue  before  it  on  appeal 
to  the  decision  of  arbitrators,  and  without 
saying  whether  the  first  Court  could  have 
referred  the  matter  involved  in  the  issue, 
which  was  sent  down  to  it,  to  the  decision 
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of  the  arbitrators  or  not,  it  is  sufficient 
for  us  to  say  that  the  parties  did  not 
refer  that  matter,  and  that  matter  alone. 
It  is  plain,  as  has  already  been  said, 
that  they  referred,  if  they  referred  any- 
thing, the  whole  matter  in  dispute.  And 
inasmuch  as  we  think  there  was  no  jurisdic- 
tion in  the  first  Court,  even  by  the  agreement 
of  parties,  to  refer  so  much  of  the  matter  in 
dispute  which  that  Court  had  already  deter- 
mined, and  which  was  pending  on  appeal  in 
this  Court,  and  which  this  Court  itself  could 
not  refer,  it  seems  to  us  that  the  arbitration- 
proceedings  have  altogether  failed  and 
become  of  no  avail. 

It  is,  therefore,  not  necessary  for  us  to  say 
whether  the  objection,  which  the  defendant 
has  raised  to  the  award,  namely,  the  objection 
that  he  had  withdrawn  from  his  submission 
to  arbitration  before  the  award  was  made,  is 
a  good  objection  or  not. 

Then,  if  the  arbitration-proceedings  be 
put  on  one  side,  it  seems  plain  that  we  have 
returned  to  us  only  a  portion  of  the  evidence 
which  the  parties  desired  to  adduce  upon  the 
issue  which  was  sent  down  to  the  Subordi- 
nate Judge.  The  order  of  the  Subordinate 
Judge,  dated  29:h  July  1873,  after  reciting 
the  agreement  of  the  parties  to  refer,  goes 
on  to  say :"  Whereas,  under  such  circum- 
"  stances,  it  appears  proper  to  postpone  the 
"  examination  of  the  defendant's  witnesses, 
"and  to  forward  the  papers  on  lecord  to  the 
"arbitrator  for  the  determination  of  the 
"plaintiff's  claim,  it  is  therefore  ordered 
"that  the  witnesses  who  are  present  be 
"dismissed;  that  a  perwannah  be  formally 
"sent  to  the  arbitrator  along  with  copies 
"of  papers  at  the  cost  of  the  parties." 

Therefore  it  is  manifest  that  a  portion  of 
the  evidence  which  the  defendant  at  least 
desired  to  adduce  upon  this  issue  has  not 
been  taken  by  the  Subordinate  Judge,  and 
for  that  reason  is  not  ready  to  be  brought 
before  us  in  due  course  under  the  procedure 
of  section  354.  It  seems,  therefore,  to  be 
necessary,  before  we  can  give  final  judgment 
in  this  case,  once  more  to  send  down  the 
record  in  order  that  the  testimony  of  the 
witnesses  who  were  not  examined,  and  such 
further  evidence  as  the  parties  desired  to 
adduce,  might  be  taken. 

Either  party  will  have  liberty  to  examine 
all  the  witnesses  who  have  not  yet  been 
examined,  and  whose  names  had  been  seat  to 
the  Court  before  the  4th  August  1873. 

The  costs  of  this  hearing  will  be  costs  in 
the  cause  to  be  dealt  with  at  the  final 
hearing, 
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The  15th  June  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  AT/.,  CAie/ 
yusiice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Execntion-sale— House  and  land. 

Case  No.  2849  ^^  1873. 

Special  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Dacca^  dated 
the'  i6ih  September  /<?7J,  affirming  a 
decision  of  the  Additional  S  udder  Moonsiff 
of  that  District^  dated  the  igth  February 
1873. 

Mookta  Soonduree  Chowdhrain  (Plaintiff), 

Appellant, 

m 

versus 

Muthooranath  Ghose  (Defendant), 
/Respondent, 

Baboos  Hem  Chunder  Banerjee  and  Doorga 
Mohun  Doss  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondent. 

Where  a  decree-holder  who  had  attached  certain 
land  aad  a  house  upon  it  caused  the  land  to  be 
sold  in  execution  and  purchased  it,  and  then  caused  the 
fiouse  to  be  sold  to  a  third  party,  held  that  he  had  pur- 
chased the  land  on  which  the  house  stood,  subject  to  the 
rig^ht  of  the  person  who  bought  the  house  to  have  it 
continued  there. 

Couch t  C,y. — In  this  case  the  land   and 

the  house  upon  it  were  attached  in  execution 

ef  a  decree.    The  decree-holder  caused  the 

'  bud  to  be  sold  first,  and  himself  became  the 

I  purchaser.     He  thei^  caused  the  house  to  be 

put  up  for  sale,  and  the  person  who  sold  to 

^present  defendant  became  the  purchaser  of 

It     The  sale-certificate   may  fairly  be  con- 

ftmed  as  purporting  to  transfer  the   house 

IB  that  which  would  remain  on  the  land  and 

te  capable  of  being  used  as  a  house,  and  not  to 

tnuisrer  the  materials  of  a  building   which 

vaa  to    be  immediately  pulled  down.     We 

ai«9t  endeavour  to  put  such  a  construction 

ttpcni  both  the  certificates  as  will,  if  possible, 

;  teooQcile  them,  and  prevent  any  fraud  or 

!  mipomtion   being  practised  upon  the  defend- 

I  ants,  or  rather  the  defendants'  vendor.    And 

I  Ae  way  in  which  they  can  be,  and  ought  to 

:be,  reconciled  is  that  the  plaintiff  must  be 

considered   as  having  bought  only  the  land 

iiqx>n  which  the  house  stood,  subject  to  the 

lt%ht  of  the  person  who  bought  the  house  to 

iMve  it  continued  there.    As  far  as  we  can 

into  this  case,  we  think  that  if  this  were 
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not  decided,  the  decree-holder  would    be 
allowed  to  commit  a  fraud  in  the  manner  in 
which  he  caused  the  property  of  his  judg- 
ment-debtor to  be  sold. 
The  appeal  must  be  dismissed  with  costs. 


The  15th  June  1874.. 
Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Contract  of  g^narantee—Sarety'a  signature— 

Set-off. 

Case  No.  2257  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Bhaugulpore, 
dated  the  4ih  July  iSyj,  affirming  a 
decision  of  the  First  Subordinate  Judge 
of  that  District,  dated  the  12th  July 
1872. 

Mrs.  C.  Aguilar  (Defendant),  Appellant, 

versus 

Woomesh  Chunder  Shaw  and  others 
(Plaintiffs)..  Respondents. 

Baboo  Amerendro  Nath  Chatter jee  for 

Appellant. 

Mr.  T.  C.  Paulit  and  Baboo  Romesh  Chun- 
der Bose  for  Respondents. 

The  fact  of  a  surety  for  the  payment  of  the  price  of 
goods  purchased  signing  a  voucher  of  them  cannot 
make  him  primarily  responsible. 

Where  a  debtor  sells  goods  to  his  creditor,  and 
requests  that  a  portion  only  of  the  price  should  be 
appropriated  to  part  payment  of  existing  debts,  and  the 
remainder  held  against  the  price  of  goods  to  be  after- 
wards purchased  by  the  debtor  from  the  creditor,  such 
request  is  not  binding  on  the  creditor  without  his 
consent. 

Phear,  J. — We  are  of  opinion  that  we 
ought  not  on  special  appeal  to  interfere  with 
the  decision  of  the  Lower  Appellate  Court, 
although  at  the  same  time  we  feel  bound  to 
say  that  the  lower  Courts  have  placed  their 
judgments  upon  grounds  such  as  serve  in 
some  degree  to  give  countenance  to  this 
appeal. 

There  can  be  no  doubt,  upon  the  admitted 
facts  of  the  case,  that  the  letter  signed  by 
Mrs.  Aguilar  constituted  simply  a  contract 
of  guarantee ;  and  we  think  that  the  Judge 
is  wrong  in  the  view  which  he  expressed  as 
follows :  **  Whatever  passed  between  the 
<'  parties,  it  is  acknowledged  that  Mrs. 
''  Aguilar  signed  the  voucher  making  herself 
"  primarily  responsible  for  the  debt.    Such 
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being  the  case,  no  payment  made  by  Mr.Reid 
of  debts  due  by  him  to  plaintiff  coald  be 
appropriated    as    the    payment    of    Mrs. 
"  Aguilar's  debt." 

The  signing  of  the  voucher  was  merely  a 
signification  of  Mrs.  Aguilar's  assent  to  its 
correctness.  It  is,  we  think,  plain  upon  a 
little  consideration  that  this  signature  could 
not  alone  make  Mrs.  Aguilar  primarily 
responsible  for  the  debt.  The  debt  had 
already  been  incurred,  the  goods  had  been 
already  sold  and  sent,  not  to  Mrs.  Aguilar,  but 
to  Mr.  Reid  on  the  guarantee  which  Mrs. 
Aguilar  had  originally  given  in  her  letter. 
This  sale  of  the  goods  to  Mr.  Reid  could 
not  be  converted  into  a  sale  of  the  goods  to 
Mrs.  Aguilar  merely  by  the  fact  of  her 
signing  the  bill  which  was  sent  in.  There 
18  on  this  statement  of  the  facts,  in  considera- 
tion for  the  new  contract  which  the  Judge 
imports  into  the  case,  nothing  which  can 
bind  Mrs.  Aguilar  and  make  her  primarily 
responsible  as  the  purchaser  of  goods 
for  which  she  was  antecedently  to  the 
moment  when  she  signed  the  voucher  only 
responsible  as  surety.  For  this  reason  we 
think  that  the  decision  of  the  Lower  Appellate 
Court  is  wrongly  justified,  as  the  Judge 
justifies  it,  on  the  footing  of  that  supposed 
new  contract,  and  that  therefore  the  present 
appellant  had  some  ground  for  coming  here 
on  special  appeal. 

At  the  same  time  Mrs.  Aguilar's  liability 
to  the  plaintiff  being  that  of  a  surety  for  the 
due  payment  by  Mr.  Reid  of  the  price  of 
these  goods,  she  became  liable  on  her  contract 
of  suretyship  to  make  good  to  the  plaintiff 
the  price  of  the  goods  when  Mr.  Reid  failed 
to  pay  the  same.  That  failure  has  beyond 
question  occurred.  If  there  were  no  other 
facts  to  be  added  to  those  which  have  just 
been  mentioned,  it  is  plain  that  Mrs.  Aguilar 
would  be  as  much  bound  to  pay  the  price 
of  the  goods  to  the  plaintiff  on  her  contract 
of  guarantee  as  she  would  be  upon  the 
supposed  contract  of  primary  liability  which 
the  Judge  mentions. 

It  has,  however,  been  argued  here  and  in 
the  Courts  below  that  Mr.  Reid  had,  before 
this*  suit  was  brought,  paid  to  the  plaintiff  a 
sum  of  Rs.  900,  and  had  appropriated 
Rs.  600  out  of  that  to  the  purpose  of  dis- 
charging this  particular  debt,  ;>.,  the  debt 
guaranteed  by  Mrs.  Aguilar.  What  actually 
took  place  appears  to  be  this  :  Mr.  Reid  was 
very  largely  indebted  to  the  plaintiff,  that  is 
to  say,  he  was  so  to  a  sum  very  much 
greater  than  Rs.  900.  In  this  situation 
a  soda-rwater  n^achine  and  a  .round  table 


were  sold  by  him  to  the  platntlfiF  for  a  sum 
of  Rs.   900,   he   making  a  request  at  the 
same  time  that  of  this  Rs.  900,  the  plaintiff 
should    appropriate   only    Rs.    300   to  the 
payment    of    already   existing    debts,    and 
should    hold   the    other    Rs.    6cx3    against 
the  price  of  goods  which  Mr.  Reid  should 
afterwards  purchase.     It  is  obvious  at  once 
that  this   is  a  very  different  matter  indeed 
from   the   payment  of  Rs.  9CX)  in  cash  by 
Mr.   Reid  to   the   plaintiff.     Had    he   paid 
Rs.   900  in  cash  to  the  plaintiff,  he  would 
have  had  a  right  at  the  time  of  payment  to 
appropriate  the  money  in  discharge  of  the 
existing  debts  due  by  him  to  the  plaintiS'as 
he    chose.     But    it    is    quite   otherwise   in 
regard    to    the    Rs.    900    which    was    the 
consideration  to  be  paid  by  the  plaintiff  to 
Mr.  Reid  for  the  purchase  of  the  soda-water 
machine  and  the  round  table.     So  far  as  the 
plaintiff  was  concerned  in  this  matter  alone, 
this  supposed  Rs.  900  took  the  form  of  a 
debt   due    from    him   to   Mr.    Reid.     And 
although   the   contract   of   purchase    might 
have  been  so  worded  and  expressed  as  to  pat 
the  plaintiff  under  obligations  of  some  sort 
with   regard    to   Mrs.   Aguilar's  contract  of 
guarantee  or  other  matters,  still  this  was  not 
done :  all  that  was  affected  hy  Mr.  Reid  was 
this — that  he  asked  the   plaintiff  to    appro- 
priate  the  credit  of   Rs.  900  in  the  mode 
which   we   have  described.     It  is  not  even 
clear,  upon  the  correspondence  which  passed 
on   this  point   between    Mr.    Reid  and  the 
plaintiff,  whether  the  plaintiff  did  profess  at 
any  time  to  bind  himself  to  give  this  credit 
or  not.     But  even  if  he  did,  it  was  at  the 
most  a  contract  to  be  fulfilled  infuturo^  which 
he  could  only  be  compelled  to  keep  specifi* 
cally  by  a  suit  tp  be  instituted  for  the  purpose 
if  it  became  necessary  to  do  so.     However, 
whether  the  plaintiff  undertook  to  do  so  or 
not,  the  plaintiff  did  not  eventually  comply 
with  Mr.  Reid's  request  in  this  matter.    It 
seems  that  when  he  was  asked  by  Mr.  Reid 
to  sell  some  fresh  goods  for  the  consideration 
of  this  Rs.  600  he  refused  to  send  the  goods; 
and  then  it  was  that  Mr.  Reid  directed  him 
to  hold  the  Rs.  600  against  Mrs.  Aguilar's 
surety  debt.     It  is  not  even  certain,  so  far 
as  we  can  perceive  from  the  judgments  which 
are  before  us,  that  Mr.  Reid  made  this  direc- 
tion or  request  to  the  plaintiff  himself.     But 
even  if  it  be  supposed  that  he  did  so,  still 
this  would  not,  we  think,  constitute  a  ground 
upon  which  Mrs.  Aguilar  could  be  relieved 
from  the  obligation  of  her  contract  of  surety* 
ship,  and  it  is  quite  clear  that  the  plaintiff 
never  consented  to  the  appropriatioii  of  the 
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money  in  this  manner.    The   case  would 
have  been  entirely  different  if  Mr.  Reid  had 
paid    a  sum  of  Rs.   600  to  the  plaintiff, 
stipulating  at  the  time  when    he    did    so 
that  it  was  to  be  paid  to  the  discharge  of  the 
debt  for  which   Mrs.  Aguilar   was  surety. 
Had  this  taken  place,  and  the  plaintiff  had 
nevertheless,     after     having     received     the 
money,  refused  so  to  apply  it,  and  then  sued 
Mrs.  Aguilar,  this  appropriation  would  have 
constituted  payment  of  the  debt  which  was 
guaranteed,  and  so  afforded  a  good  defence 
on  Mrs.  Aguilar's  part  against  the  plaintiff's 
claim.     As  things  have  happened,  it  appears 
to    us  on  the    whole   that   Mrs.   Aguilar's 
original  contract  of  suretyship  is  untouched ; 
that  the  debt  which  she  guaranteed  has  not 
been  paid  by  Mr.  Reid  in  any  way ;  and  that 
consequently    she  remains   bound    to    dis- 
cbarge it 

This  suit  has  been  brought  for  the  purpose 
of  recovering  from  her  the  money  so  gua- 
ranteed, and  a  decree  has  been  passed  against 
her.  We  are  of  opinion  that  in  substance 
the  decision  of  the  lower  Courts  is  right,  and 
that  therefore  this  appeal  should  be  dismissed. 
But  regard  being  had  to  the  manner  in  which 
the  case  has  been  dealt  with  by  the  lower 
Cburts,  particularly  by  the  Lower  Appellate 
Court,  we  think  that  each  party  ought  to 
bear  his  own  costs  of  this  appeal. 


The  15th  June  1874. 

Presefit  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Over-payment  of  decree— Limitation. 

Case  No.  97  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Shahahad,  dated  the 
28th  March  18^4,  affirming  an  order  of 
thi  Subordinate  judge  of  that  Districty 
dated  the  28th  January  1872, 

Muthoora  Pershad  Singh  and  another 
(Judgment-debtors),  Appellants^ 

versus 

Mohunt  Shumboo  Geer  (Decree-holder), 

Rispondtnt. 


Baboos    Mohesh    Chunder    Chowdhry    and 
Mutty  Lall  Mookerjee  for  Appellants. 

Baboo  Kalee  Kishen  Sen  for  Respondent. 

An  application  asking  the  Court  to  ascertain  and 
determine  how  much  a  judgment-creditor  has  been 
over-paid  is  not  barred  by  the  lapse  of  the  time  allowed 
for  execution  of  a  decree  if  the  applicant  has  not  been 
guilty  of  laches  ^nd  if  he  has  come  with  due  diligence. 

Pheary  J, — It  is  clear  that  this  appeal 
has  arisen  altogether  from  a  misapprehension 
on  the  part  of  both  parties,  and  that  this 
misapprehension  has  been  in  a  great  degree 
caused  by  the  irregular  form  of  the  order 
which  the  first  Court  passed. 

The  application  which  the  petitioner  has 
made  to  the  first  Court  is  not  an  application 
for  the  execution  of  any  already  existing 
order  or  decree,  but  it  is  an  application  to 
the  Court  asking  the  Court  to  ascertain  and 
determine  how  much,  under  the  circumstan- 
ces which  have  happened,  the  judgment- 
creditor  in  this  suit  has  been  over-paid,  and 
to  order  the  refund  of  so  much  money  as 
shall,  upon  the  investigation  being  effected, 
be  ascertained  to  have  been  so  over-paid. 
It  is  quite  clear  that  an  application  of  this 
sort  IS  not  barred  by  lapse  of  time,  if  the 
applicant  has  not  been  guilty  of  laches  and 
if  he  has  come  to  the  Court  with  due  dili- 
gence. And  there  is  no  ground  in  this  case 
for  saying  that  he  has  not  acte4  with  due 
diligence.  He  is  therefore  entitled  to  have 
an  account  taken  by  the  Court  from  the 
judgment-creditor  of  the  amount  of  money 
which  the  judgment-creditor  has  realized  in 
execution  of  his  decree  over  and  above  the 
amount  which  he  ought  to  have  realized. 
When  that  account  shall  have  been  duly 
taken,  and  the  excess  amount  completely 
ascertained,  then  the  Court  will  make,  the 
proper  order  for  the  refund  of  that  excess. 

This  appeal  must  be  dismissed,  but  the 
order  of  the  first  Court  must  be  varied  by 
simply  making  it  direct  that  an  account  be 
taken  from  the  decree-holder  of  the  amount 
of  money  which  he  has  realized  under  his 
decree  in  excess  of  the  amount  which  he 
ought  to  have  realized. 

It  seems  hardly  necessary  to  add  that  in 
taking  this  account  the  decree-holder  cannot 
be  held  to  have  realized  any  money  which 
he  did  not  get  into  his  hands  either  in  specie 
or  in  the  form  of  property  purchased. 

We  think  that  each  party  must  pay  his 
own  costs  of  this  appeal. 
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The  15th  June  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonelli  Judges, 

Res^ulAtion  V.  of  x8x2,  s.  ad~Res:ulation  V.  of 
Z837— Attachment— Jurisdiction. 

In  the  matter  of 

Ram  Runginee  Dossee,  Petiiionery 

versus 

Gooroo  Doss  Roy,  Opposite  Party. 

The  Advocate-General^  Mr.  C,  Jackson, 
and  Bahoos  Sham  Lalt  Mitter  and  Anund 
Chunder  Ghossal  for  Petitioner. 

Mr.  C.  Piffard  and  Bahoo  Ashootosh  Dhur 
for  Opposite  Party. 


When  a  Judge  has  made  an  order  in  the  terms  of 
Regulation  V.  of  1S12,  s.  26,  as  modified  by  Regulation 
V.  of  1827,  he  \s functus  officio,  and  it  then  lies  upon  the 
Collector,  as  manager  and  holder,  to  take,  at  his  own 
proper  risk  and  upon  his  own  responsibility,  everything 
that  he  finds  to  be  part  of  the  joint  estate. 


Jaclison,  J.— It  appears  that  an  appli- 
cation hiving  been  made  to  the  Judge  of 
Dacca  in  terms  of  section  26,  Regulation  V. 
of  181 2,  that  inconvenience  to  the  public  and 
injury  to  private  rights  were  likely  to  arise 
from  disputes  subsisting  among  the  proprie- 
tors of  the  esUte  called  Roopapat,  the  Judge, 
in  conformity  with  a  strongly  expressed 
opinion  of  the  High  Court,  made  an  order 
under  the  terms  of  that  regulation,  as  modi- 
fied    by    Regulation    V.  of  1827,  that  the 


estate  in  question  should  be  placed  under 
attachment.  Section  4  of  that  regulation 
prescribes  that  the  precept  of  the  Zillah 
Court  shall  state  specifically  the  property  to 
be  included  in  the  attachment,  and  with  that 
requirement  the  Judge  complied  when  he 
ordered  that  the  estate  of  .Roopapat  was  to 
be  attached.  The  Collector  proceeded  to 
carry  out  this  order,  and  presently  one  of  the 
parties  concerned  represented  by  petition  to 
him  that  the  attachment  had  not  included  a 
very  important  portion  of  the  estate,  viz., 
certain  mehals  or  jotes  which  the  other  joint 
owner,  Gooroo  Doss  Roy,  claimed  to  hold  sepa- 
rately as  holdings  to  which  he  was  separately 
entitled  and  in  which  his  co-sharer  had  no 
interest.  The  Collector  satisfied  himself  that 
these  alleged  holdings  were  part  of  the  joint 
estate,  and  were  something  to  which  the  joint 
owners  were  jointly  entitled.  He  thereupon 
attached  these  as  well  as  the  rest  of  the 
estate.  An  application  was  then  made  to  the 
Judge,  and  the  Judge  held  a  sort  of  inquiry, 
and  came  to  the  conclusion  that  Ram  Run- 
ginee had  not  made  out  that  these  were  part 
of  the  estate  attached.  He  says  :  "  I  think 
**  some  evidence  is  given  to  show  that  these 
"  jotes  were  created  and  then  resigned  by  the 
''descendants  of  the  original  grantees  in 
**  favour  of  the  putneedar  Chandy,  who  kept 
**  them  separate,  and  again,  on  the  surrender 
"  of  the  putnee,  made  them  over  to  Gooroo. 
**  Doss  Roy."  He  goes  on  to  express  some 
doubt  whether  the  estate,  even  if  surrendered, 
would  not  merge  in  the  general  estate, ''  but 
still,"  he  says,  "  I  think  that  these  questiDns 
ought  to  be  raised  in  a  regular  suit,  and  can- 
not be  decided  in  a  summary  manner." 
Then  he  proceeds  to  decide  in  a  summary 
manner,  and  orders  that  the  tenures  should 
be  released.  We  are  of  opinion  that  the 
Judge,  having  made  his  order  under  the  two 
regulations  for  the  attachment  of  the  estate 
of  Roopapat,  was /»;if/2/^  officio.  It  then  lay 
upon  the  Collector,  who  is  the  person  indi- 
cated by  the  regulations  as  the  manager  and 
holder  of  the  estate,  to  take,  at  his  own  pro< 
per  risk,  and  upon  his  own  responsibility, 
everything  that  he  found  to  be  part  of  the 
joint  estate.  If  he  takes  anything  beyond 
that,  the  party  aggrieved  has  his  remedy. 
If  we  were  to  hold  otherwise,  we  should 
enable  parties  by  the  flimsiest  pretexts  to 
nullify  orders  of  Court  made  for  purposes  of 
public  convenience.  We  think  the  Judge 
had  no  power  to  make  the  order  complained 
of,  and  in  the  exercise  of  our  superintend- 
ing authority  we  set  aside  that  order  with 
costs  of  this  rule — five  gold-mohurs. 
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The  15th  June  1874. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Documents— Witnesses. 

Case  No.  1802  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  16th  May 
^^73^  reversing  a  decision  of  the  Subor- 
dinate Judge  of  that  District,  dated  the 
25th  June  1872. 

Shumshere  Narain  Singh  (Defendant), 

Appellant, 

versus 

Baboo  Rajkishore  (Plaintiff),  Respondent. 

Mr.  R,  E.  Twidale  and  Baboo  Gopal  Lall 
Mitter  for  Appellant. 

Bahoos  Chunder  Madhub  Ghose  and  Aubi- 
nosh  Chunder  Banerjee  for  Respondent. 

Documents  should  not  be  used  as  evidence  where  they 
are  at  best  statements  made  by  a  person  who  is  alive, 
and  who  may  be  called  as  a  witness. 

Phear,  ^.— We  are  of  opinion  that  the 
petitions  A  and  B,  which  the  Lower  Appel- 
late Court  of  its  own  motion  sent  for  and 
nsed  as  evidence  in  this  case,  ought  not  to 
have  been  so  used.    So  far  as  these  documents 
are  material  and  relevant  to  the  case,  they 
are  at  best  statements  made  by  a  certain  lady, 
a  near  relative  of  the  plaintiff,  who  is  alive, 
and  who  might  have  been  called  as  a  witness. 
And  if  these  petitions  are  put  on  one  side, 
then  it  seems  that  the  Judge  would  not  have 
been  prepared  to  differ  from  the  Subordinate 
Judge.     He  says:  "Certainly,  the  evidence 
''given  before  the  Subordinate  Judge  was 
"not  as  conclusive  as  it  might  be,  still  it  did 
''seem  strange  that  the  plaintiff  should  have 
"allowed  limitation  to  bar  this  suit,  which  he 
"might  just  as  easily  have  brought  a  few 
**  months  before,  when  there  could  have  been 
"no  doubt  as  to  his  being  within  time.     On 
"the  case  being  heard  in  appeal,  this  Court 
"of  its  own  motion  sent  for  the  petitions  just 
"mentioned,  "&c. 

And  afterwards  the  Judge  says:  "There 
"has  certainly  been  found  strong  evidence 
"in  favour  of  plaintiff's  assertion.  Consi- 
"dering  that  from  the  evidence  now  before 
"the  Court,  the  fact  of  the  plaintiff  not  being 
"of  age  three  whole  years  before  the  insti- 
iutioa  of  this  suit  is  clearly  made  out." 


It  appears  to  us  from  these  expressions 
that,  had  not  the  petitions  A  and  B  been 
introduced  in  the  Appeal  Court  as  evidence 
between  the  parties  in  this  suit,  the  Lower 
Appellate  Court  would  not  have  reversed  the 
finding  of  the  first  Court  to  the  effect  that 
the  suit  was  not  shown  to  have  been  brought 
within  time.  In  this  view,  we  think  that 
the  decree  of  the  Lower  Appellate  Court 
must  be  reversed,  and  that  of  the  first  Court 
aflSrmed. 

The  appellant  will  have  his  costs  in  both 
Courts. 


The  1 6th  June  1874. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G. 
Morris,  Judges. 

Decree  obtained  by  fraud— Procedure  to  set  it 
aside— Rule  of  EngUsh  law.' 

Case  No.  1917  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  30th 
May  1873,  reversing  a  decision  of  the 
Moonsiff  of  Tajporcy  dated  the  igth 
September  1872, 

Mewa  Lall  Thakoor  (Plaintiff),  Appellant^ 

versus 

Bhujhun  Jha  and  others  (Defendants), 
Respondents. 

Baboos  Kalee  Mohun  Doss  and  Boodh 
Sen  Singh  for  Appellant. 


Baboo  Huree  Hur  Nath  for  Respondents. 


either  within  the  time  specified  in  Act  VIII.  of  1850' 
5:,.**9.  or  at  any  time  (so  that  it  be  done  with  due 
diligence),  for  a  review  and  alteration  of  Che  judgment. 
While  no  Court  but  a  Court  of  appeal  can  interfere 
with  the  decree  of  a  Court  of  competent  jurisdiction, 
yet  if  the  decree  has  been  obtained  by  fraud,  it  shall 
avail  nothing  for  or  against  the  parties  affected  by 
It,  even  in  another  Court, 


Phear,  J. — We  think  that  no  ground  of 
special  appeal  has  been  made  out  in  t  is 
case. 

The  plaintiff  in  substance  sues  to  set  aside 
a  decree  which  has  been  passed  against  him 
by  a  competent  Court,  and  also  to  set  aside 
the  execution-proceedings  and  the  sale  which 
followed  thereon. 

The  Judge  has  come  to  the  conclusion 
upon  the  evidence  that  the  decree  was  duly 
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passed,  and  that  all  the  proceedings  in  the 
suit  were  regular  and  proper,  and  that  there 
was  no  ground  for  setting  aside  the  decree 
or  subsequent  proceedings.  And  we  find  no 
reason  for  disturbing  ihis  conclusion  on 
special  appeal.  The  Lower  Appellate  Court 
has  given  excellent  grounds  for  the  view 
which  it  has  taken  of  the  evidence. 

We  may  perhaps  add  that  it  seems  to  us 
that  this  suit  has  been  to  a  considerable 
extent  misdirected.  It  has  already  been 
mentioned  that  the  immediate  aim  of  the 
plaintiff  is  to  get  a  decree  which  was  for- 
merly passed  against  him  by  a  competent 
Court  set  aside  on  the  ground  that  it  was 
obtained  by  fraud  and  collusion.  But  the 
proper  course  of  obtaining  such  an  object 
as  that  is  to  go  to  the  Court  which  passed 
the  decree,  either  within  the  time  specified 
in  section  119  of  the  Civil  Procedure  Code, 
if  the  circumstances  are  such  as  would  justify 
action  under  that  section,  or  at  any  time 
(so  that  it  be  done  with  due  diligence)  if  the 
ground  upon  which  the  decree  is  sought  to 
be  set  aside  be  a  good  ground  for  reviewing 
and  altering  the  judgment  upon  which  the 
decree  was  passed.  And  if  the  case  of  the 
plaintiff  be,  as  it  is  in  the  present  instance, 
that  the  decree  was  obtained  by  fraud,  no 
better  ground  for  review  could  be  alleged. 
Though,  of  course,  it  need  hardly  be  added 
that  even  in  such  a  case  as  that  supposed, 
it  is  necessary  for  the  person  aggrieved  to 
apply  to  the  Court  for  a  review  with  due 
diligence,  and  without  loss  of  time  as  soon  as 
reasonably  may  be  after  the  discovery  of  the 
fraud.  In  saying  this,  we  do  not  in  the  least 
desire  to  question  the  right  of  erery  Court 
to  disregard,  or  rather  to  consider  of  no 
force,  decrees  of  other  Courts  which  may 
be  shown  to  its  satisfaction  to  have  been 
obtained  by  fraud. 

The  principle  which  governs  Courts  in 
cases  of  this  kind  may  be  found  expressed  by 
Lord  Brougham  in  the  .case  of  Lord  Ban- 
don  vs,  Becher,  3  CI.  &  F.  479.  It  is 
always  a  rule  of  the  English  Courts  that 
while  no  Court  but  a  Court  of  appeal  can 
interfere  with  the  decree  of  a  Court  of  com- 
petent jurisdiction,  yet  if  the  decree  has 
been  obtained  by  fraud,  it  shall  avail  nothing 
for  or  against  the  parties  affected  by  it,  even 
in  another  Court. 

So  here,  if  the  plaintiff  had  been  the  person 
attacked  and  had  no  choice  of  a  course  for 
obtaining  his  remedy,  he  might  have  asked 
the  Court  upon  such  evidence  as  he  could 
put  before  it  to  disregard  the  ex-par te  decree 
which  the  other  side  was  using  against  him. 


and  to  treat  it  as  a  worthless  decree  on  the 
ground  that  it  had  been  obtained  by  fraud. 
But  he  is  not  in  this  suit  the  person 
attacked — he  comes  into  Court  of  his  own  free 
will,  asking  for  a  declaration  of  title ;  and  the 
proceeding  which  he  ought  to  have  adopted 
for  the  purpose  of  obtaining  the  relief 
he  needs  was  to  apply  to  the  Court  which 
passed  the  decree,  and  to  get  that  Court 
to  rectify  the  decree,  or  to  set  it  aside,  or 
to  alter  it  in  such  a  way  as  right  aDd 
justice  required. 

We  dismiss  the  appeal  with  costs. 


The  17th  June  1874.  ■ 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Jusiice^  anci  the  Hon'ble  W.  Ainsiie, 
Judge. 

Ancestral  property  —  Execution-sale — Remedy 
afi^ainst  a  member  of  a  joint  family — Act  VIIl. 
01x859,  s.  20s 

Case  No.  33  of  1873. 

I 
Regular  Appeal  from  a  decision  passed  by    ' 

/he  Subordinate  Judge  of  Cuttack^  dated 

the  1st  October  1872. 

Kalee  Pudo  Banerjee  (Defendant),  Appellant ^ 

versus 

Choitun  Pandah  and  others  (Plaintiffs), 

Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

A  sale  in  execution  of  a  decree  against  some  of  the 
members  of  a  joint  Hindoo  family  of  the  interest  ol 
those  persons  in  the  family  property  does  not  grivc  the 
purchaser  a  right  to  recover  possession  of  a  definite 
quantity  of  land. 

Qtupre. — May  not  the  creditor  of  a  member  of  ai  j<Hat 
Hindoo  family  have,  under  Act  VIII.  of  185^  s.  205, 
some  remedy  against  the  property  to  which  his  debtor 
may  be  entitled  ? 

Couch,  C.y. — Th«  case  of  the  plaintiffs.. 
as  stated  in  the  plaint,  is  that  there  was 
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sale  by  auction  on  the  24th  of  November 
1867  of  the  land  in  dispute  in  this  suit,  as 
well  as  of  other  land,  and  that  they  pur- 
chased 29  bate^s  16  beeghas  of  land,  and 
a  sale-certificate  was  granted  to  them  by  the 
Court  under  which   they    held    possession 
from  the   i8th  of   February    1868   by  dis- 
charging the  tunkhee  jumma.     It  does  not 
appear  to  have  been  proved  that  they  actu- 
ally had  possession.     They  then  allege  that 
the  defendants,  under  a  purchase  in  execu- 
tion-proceedings in  another  suit,  had  taken 
possession   of   the    land    and    dispossessed 
the  plaintiffs,  and  they  ask  that  the  defend- 
ant's kobala  and  the  decree  relating  to  the 
property  in  suit  should  be  set  aside,  and  that 
they  may  recover  possession  of  the  property 
by  virtue  of  their  purchase  with  mesne-pro- 
fits  for  the  period  of  dispossession. 

The  plaintiffs*  right,  they  say,  is  founded 
in  the  first  place  upon  a  mortgage  of  the 
property  by  certain  persons  who  were  mem- 
bers of  what  is  admitted  to  have  been  a 
joint  Hindoo  family ;  and  it  was  also  admitted 
that  the  property  in  dispute  was  the  joint 
ancestral  property  of  the  family. 

The  mortgage  was  by  some  of  the  mem- 
bers of  the  family  for  Rs.  20,000.  A 
suit  was  brought  by  the  mortgagee,  Mohun 
Doss  Gossamee,  against  some  persons,  but 
all  the  members  of  the  family  were  not 
included  in  it.  The  defendants  were  the  per- 
sons who  expressly  executed  the  mortgage, 
and  also  the  son  of  Anunt  Doss,  whose 
name  was  put  to  the  mortgage,  but  in  such 
manner  as  made  it  doubtful  whether  he  put 
it  as  a  mortgagor  or  merely  as  giving  an 
assent  to  what  was  done. 

It  appears  that  a  petition  was  then  pre- 
sented by  the  persons  who  were  made  defend- 
ants, together  wiih  Soobul  Churn  Doss,  who 
was  not  a  defendant,  but  who  was  a  member 
of  the  family.  This  petition  speaks  of  their 
having  obtained  six  months'  time  from  the 
plaintiff  in  order  to  liquidate  the  amount 
which  was  due,  and  engages  that  if  the 
mooey  is  not  paid  within  the  time  granted, 
the  plaintiff  may  hold  them  and  the  mort- 
I gaged  property,  as  well  as  other  property 
belonging  to  them,  liable  for  the  satisfaction 
|of  the  debt. 

The  money  appears  not  to  have  been  paid, 
land  the  plaintiff  took  proceedings  in  execu- 
Ition  of  his  decree,  the  persons  described  as 
jdefendants  being  the  same  as  he  had  made 
(defendants  in  the  suit,  and  the  proceeding 
pot  being  against  all  the  members  of  the 
family^  or  purporting  to  be  one  by  which  the 


plaintiff  sought  to  have  execution  of  his 
decree  against  the  whole  of  the  family  pro- 
perty. 

The  perwannah  states  that  it  is  necessary 
to  attach  the  property  in  the  schedule  below 
in  order  to  realize  the  money  that  was  due, 
and  a  direction  is  given  for  notices  to  be 
served.  The  schedule  speaks  of  125  batees 
5  mans  of  land  in  one  pergunnah,  and  of 
40  batees  13  mans  in  another  place  in 
Mouzah  Moolul  Sahee.  But  it  does  not 
appear  whether  or  not  this  is  the  land  which 
was  mortgaged.  We  are  left  in  uncertainty 
about  it,  and  no  explanation  is  given  why 
the  execution  was  against  the  land  which 
is  scheduled. 

There  is  a  sale-certificate  from  which  it 
appears  that  there  was  an  order  for  the  sale 
of  29  batees  16  mans  6  goonths  and  ij 
biswas  of  land  pertaining  to  Mouzah  Beer 
Ramchunderpore  out  of  the  125  batees,  that 
had  been  described  in  the  schedule.  No 
explanation  is  given  why  the  sale  was  for 
the  29  batees,  or  what  right  the  plaintiff  had 
to  have  this  quantity  sold. 

Then  the  certificate  is  that  the  purchasers 
had  purchased  whatever  interest,  right,  or  title 
the  judgment-debtors  had  in  the  property, 
the  judgment-debtors  being  the  persons  before 
described  as  defendants,  and  there  being 
nothing  to  show  that  any  other  persons  were 
to  be  treated  as  judgment-debtors.  And  it 
is  ordered  that  the  right,  interest,  and  title 
which  the  judgment-debtors  enjoyed  in  the 
purchased  property  should  be  vested  in  the 
purchasers. 

In  these  proceedings  there  was  a  purchase 
by  the  plaintiffs  of  the  right,  title,  and  inter- 
est of  some  of  the  members  of  a  joint 
Hindoo  family  in  property  admitted  to  be 
joint  ancestral  property,  and  there  is  no 
evidence  of  any  transaction  which  would 
amount  to  a  partition.  The  interest  or  share 
of  the  different  members  of  the  family 
appears  not  to  have  been  fixed  by  any  arrange- 
ment between  them,  and  was  what  is 
described  in  the  judgment  in  Appovier  w. 
Rama  Sabha  Aiyan,*  11  Moore's  Indian 
Appeals  89.  The  question  is  whether  a  sale 
in  execution  of  a  decree  against  some  of  the 
members  of  a  joint  Hindoo  family  of  the 
interest  of  those  persons  in  the  family- pro- 
perty can  be  supported  where  the  family  is 
subject  to  the  law  of  the  Mitakshara.    The 
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grounds  upon  which  the  judgment  of  the 
Court  in  the  Full  Bench  decision  was  rested 
apply  to  a  sale  in  execution  of  a  decree.  It 
appears  to  have  heen  thought  by  the  Court, 
in  the  case  in  i  Madras  High  Court  Reports 
471,  that  the  cases  were  analogous.  In  two 
decisions  of  this  Court,  it  has  been  held  that 
a  sale  of  this  description  does  not  give  the 
purchaser  a  right  to  a  share  of  the  property. 
It  certainly  does  not  give  the  purchaser  such 
a  right  as  the  plaintiff  claims  to  have,  namely, 
a  right  to  recover  possession  of  a  definite 
quantity  of  land.  Jugdeep  Narain  Singh  vs. 
Deen  Dyal  Lall  and  another.  20  Weekly 
Reporter  174,  and  12  Bengal  Law 
Reports  100,  is  an  express  decision  on 
this  point;  and  so  is  the  case  in  16 
Weekly  Reporter  31,  Bhyro  Pershad  and 
another  vs.  Basisto  Narain  Panday  and 
others.  Seeing  what  is  the  claim  of  the 
plaintiff  in  this  case,  we  have  no  difficulty 
in  following  these  decisions. 

Whether  the  creditor  of  a  member  of  a 
joint  Hindoo  family  may  not,  under  section 
205  of  Act  VIII.  of  1859,  have  some  remedy 
against  the  property  to  which  his  debtor 
may  be  entitled,  although  it  may  be  the  joint 
and  undivided  properly  of  the  family,  and  it 
cannot  be  predicated  that  he  has  a  certain 
defined  share  of  it,  it  is  not  necessary  for  us 
to  determine  in  this  case.  We  think  the  law 
will  afford  him  some  relief.  In  Syud  Tuffuz- 
2ul  Hossein  Khan  vs.  Rughoo  Nath 
Pershad,  14  Moore's  Indian  Appeals  50, 
the  Judicial  Committee  say :  "  Mr.  Leith 
"referred  in  his  argument  to  the  family-pro- 
perty of  Hindoos,  and  urged  that  such  a 
share  in  such .  property  may  be  attached 
"  and  sold  in  execution.  No  doubt  can  be 
"entertained  that  such  a  share  is  property, 
"and  that  a  decree-holder  can  reap  it.  It 
"  is  specific,  existing,  and  definite ;  but  it  is 
"not  properly  the  subject  of  seizure  under 
"this  particular  process,  but  rather  by 
"process  direct  against  the  owner  of  it  by 
"  seizure,  or  sequestration,  or  appointment  of 
"  a  receiver." 
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But  we  are  of  opinion  that  the  title  which 
the  plaintiffs  have  relied  upon  in  this  case, 
and  which  they  must  prove,  is  not  one  which 
has  been  given  to  them  by  the  proceedings 
in  execution  and  by  the  sale  under  them. 
We  think  the  decree  which  has  been  made 
by  the  Subordinate  Judge,  awarding  to  the 
plaintiffs  possession  of  a  fifteen-thirty-second 
part  of  the  land  in  dispute,  with  mesne-profits, 
must  be  reversed,  and  that  the  appellant 
should  have  the  costs  of  the  appeal  and  of 
the  suit  in  the  lower  Court. 


The  17th  June  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G,  Birch, 

Judges. 

Act  VIII.  of  1859,  s.  3— Res  adjadicata— Objec- 
tions and  pleadings  out  of  time. 

Case  No.  78  of  1873. 

Regular  Appeal  from  a  decision  parsed  by 
the  Extra  Assistant  Commissioner  and 
^Subordinate  Judge  of  Gowalparahy  dated 
the  2^th  December  i8j2. 

Protap  Chunder  Borooah,  Rau  Bahadoor 
(Plaintiff),  Appellant, 

versus 

The  Collector  of  Gowalparah  on  behalf  of 
Government  and  others  (Defendants), 
Respondents. 

Mr.  R,  T.  Allan  and  Baboos  Hem 
Chunder  Banerjee  and  Tarinee  Kant 
Bhuttacharjee  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee,  Mohime 
Mohun  Roy,  and  Tarucknath  Palit 
for  Respondents. 

In  a  suit  to  recover  possession  of  a  julkar  in  whidb 
defendant  raised  the  plea  of  res  adjudicata,  basing-  it 
upon  a  judicial  decision  ajfainst  a  predecessor  of  tiie 
plaintifF,  of  which  decision  defendant  filed  a  copy  of  a 
copy : 

Held  that  as  plaintiff  did  not  object  to  the  admission 
of  the  document  as  evidence  at  the  proper  time,  it  was 
too  late  to  raise  the  objection  in  the  Appellate  Court : 

Hbld  that  plaintiff  could  not  for  the  first  time  in  the 
appellate  stage  found  his  title  on  adverse  possession  foe 
a  lon^  time  when  such  case  was  not  set  forth  in  tbe 
pleadings  and  was  inconsistent  therewith. 

Kemp,  J. — Thk  plaintiff  is  the  appellant 
in  this  case.  During  the  argument  of  this 
appeal,  which  was  a  very  able  one,  the 
state  of  facts  originally  alleged  and  pleaded 
by  the  plaintiff  was  considerably  departed 
from,  and  points  not  to  be  found  in  the  plead* 
ings,  and  which  are  not  involved  in  these 
pleadings  and  are  inconsistent  with  them, 
have  been  touched  upon  during  the  arga- 
ment.  It  will,  therefore,  be  necessary  to 
state  briefly  the  nature  of  the  pleadings  in 
the  Court  below.  The  plaintiff  sued  on 
the  allegation  that  under  the  permanent 
settlement  he  was  entitled  to  the  julkar  of 
the  river  Brahmapootra,  together  with  its 
branches  Gopes  and  Koles,  as  per  boundaries 
stated  at  the  foot  of  the  plaint;  that  the 
defendant  No.  i,  the  Collector  of  Gowalparah, 
bad  no  manner  of  right  or  ownership  therein ; 
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that  the  defendant  No.  i  dispossessed  the 
plaintiff  by  force  and  fraud  in  the  month  of 
June  1867  by  colluding  with,  and  by  making 
an  ijara  settlement  of  the  julkur  with  the 
defendant  No.  2,  Pirthee  Ram  Chowdhry, 
Rai  Bahadoor.  The  plaintiff  therefore  seeks 
to  obtain  a  decree  for  the  property  in  ques- 
tion, together  with  costs  and  interest. 

The  written  statement  on  behalf  of  the 
Government    with   reference    to    the  point 
which  is  under  consideration,  namely,whether 
the  sail  of    the   plaintiff   is   barred   under 
section   2,  is  to   the  following  effect — (see 
para.  3  of  the  written  statement,  page  4  of 
the  printed  book)— that  Joy  Doorga  Buroo- 
anee,  the  predecessor  of   the  plaintiff,  had 
before  this  brought  a  suit  in  the  year  1823 
against  the  zemindar  of  Chapore  for  posses- 
sion of  the  julkur  in  question,  but  that  her 
suit  was  dismissed  by  the  Rungpore  Court 
on  the  26ih  of    August  1823.     Hence  the 
plaintiff's  suit  is  res  adjudicata, 

Pirthee  Ram  Chowdhry,  the  lessee  of 
Government,  merely  supports  the  Govern- 
ment, and  states  that  he  has  obtained  an 
ijara  lease  from  them,  and  beyond  having 
obtained  that  lease  and  holding  possession 
under  it,  he  has  not  forcibly  or  fraudulently 
dispossessed  the  plaintiff,  who  has  unneces- 
sarily made  him  a  defendant. 

Then  we  have  the  written  statement  on 
behalf  of  the  plaintiff,  dated  the  23rd   of 
April    1872,   the   same   day  on   which   the 
written  statement  on  behalf  of  Government 
was  filed ;  and  it  is  clear  that  this  statement 
mast  have  been  filed  when  the  plaintiff  was 
in  possession  of  the  fact  that  the  Govern- 
ment intended    to    raise    the  plea  of  res 
^judicata,  for  that  question  is  alluded  to  in 
para.  6  of  the  written  statement  of  the  plaint- 
Jff,  page  8  of  the  printed  book,  in  which 
the  plaintiff  attempts  to  get  rid  of  the  plea 
m  bar  by  stating  as  follows :  "  Rohinee  Debia 
/Chowdhrain,    the   zemindar   of    Chapore, 
^  having  raised  a  dispute  in  respect  of  the 
^  julkurclaimed,  my  grandmother,  Joy  Doorga 
.     Burooanee,   brought  a  suit  in    the  Civil 
^  Court  of  Rungpore  and  obtained  a  decree 
I  on  the  28th  of   November  1820.     After- 
*  wards  my  grandmother  sued  for  mesne- 
^  profits  of  thejulkur  extending  from  Dheer- 
pahar  to  Boglamaree,  but -her  claim  was 
^rejected  by  Mr.  David  Scott  on  the  26th 
of  August  1823  on  the  ground  that  it  had 
^  not  been  established.    My  right   to   the 
^julkur  decreed  to  me  on  the  strength  of 
^permanent  settlement  has    not  been  pre- 
judiced  thereby,    inasmuch  as  that  suit 
<i»a  not  involve  any  question  of  title,  but 
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"was  simply  one  for  recovery  of  mesne- 
"  profits.  Hence  it  is  no  bar  to  the  present 
*'  claim." 

Therefore  this  written  statement  of  the 
plaintiff  with  reference  to  the  plea  raised  by 
the  defendant  No.  i,  the  Government,  that 
the  suit  was  barred  as  res  adjudicata,  is  to 
the  effect  that  the  decision  of  Mr.  Scott 
of  the  26th  of  August  1823  "did  not 
"  involve  any  question  of  title,  but  was  simply 
"  one  in  a  suit  for  recovery  of  mesne-profits." 

The  zemindar  of  Chapore,  Kirthee  Narain 
Chowdhry,  appears  in  the  suit  as  a  petitioner, 
but  we  are  informed  that  he  was  subsequently 
made  a  defendant.  He  also  in  the  2nd  para, 
of  his  written  statement  at  page  10  of  the 
printed,  book  refers  to  the  former  suit  and 
says:  "My  predecessor,  the  late  Rohinee 
"  Debia  Chowdhrain,  made  an  appeal  against 
"  the  order  of  the  Commissioner  of  the  Eastern 
"  Division  of  Zillah  Rungpore,  and  her 
"  appeal  was  decreed.  Hence  no  right 
"  whatever  in  the  julkur  in  question  can 
"  accrue  to  the  plaintiff,  and  his  claim  cannot 
"  be  brought  again  in  a  Civil  Court  under 
"  the  provisions  of  section  2  of  Act  VIII, 
"  of  1859." 

The  issues  in  bar  were,  ist,  is  the  suit 
barred  by  limitation  ?  and,  2nd,  whether  the 
cause  of  action  has  been  before  heard  and 
determined,  and  is  consequently  barred  by 
section  2,  Act  VIII.  of  1859  ? 

The  Deputy  Commissioner  of  Gowalparah„ 

after  giving  in  great  detail   the  statements 

of  the   parties,   says :   "  I  take   the  second 

issue  in  bar  first,  that  is,  the  question  of  res 

*  adjudicata,    and    proceed     to     determine 

*  whether  or  not  the  question  as  to  the  pro- 
'  prietary  right  and  title  to  the  julkur  has 
'  already  been  heard  and  disposed  of  ia 
'another  suit,  as  if  such  prove  to  be  the 
'  case,  it  will  be  unnecessary  to  go  into  the 
'other  issues  raised;"  and  on  that  issue  he 

finds  that  the  defendant  No..  3  filed  a  copy 
of  a  copy  of  a  decision  of  Mr.  David  Scott, 
Commissioner,  dated  the  26th  August  1823  ; 
that  from  that  decision  it  appears  that  Joy^ 
Doorga  Burooanee,  the  predecessor  in  the 
zemindary  of  the  plaintiff  in  the  present  suit, 
brought  an  action  against  Rohinee  Debia, 
the  mother  of  the  defendant  No.  3  in  this 
suit,  to  establish  her  proprietary  right  in  the 
fishery,  extending  from  Kandar  Chowky  to 
Kholamara  Jyar  Char ;  that  in  that  suit  the 
plaintiff  obtained  a  decree  in  the  Court  of 
first  instance,  but  that  in  appeal  Mr.  David 
Scott  reversed  the  decision  of  the  first  Court. 
The  decision  of  the  Deputy  Commissioner 
then    proceeds    to    say:    "We    must    see 


us 


Civil 


THS  WSSKLY   REPORTER. 


Hulings.        [VoL  XXn. 


**  whether  the  fishery,  the  cause  of  the  present 
"  action,  is  one  and  the  same,  or  portion  of 
"  the  same,  as  that  which  plaintiff's  prede- 
*'  cessor  unsaccessfully  sought  to  obtain  pos- 
*'  session  of  from  the  mother  of  the  defendant 
"  No.  3  in  1823."  On  this  point  the  Deputy 
Commissioner  finds  "  that  as  the  julkur  now 
"  in  dispute  is  admittedly  one  of  the  four 
"  portions  into  which  plaintiff's  fishery  of  the 
"  Brahmapootra  was  divided,  the  whole 
"  length  of  the  julkur  extending  from  Kandar 
"  Chowkee  to  Kholamara  Jyar  Char,  and 
*'  that  as  the  whole  julkur  was  in  iitiga- 
"  tion  in  the  former  suit,  the  title  of  the 
**  plaintiff  was  raised  in  that  suit  and  decided 
**  against  him,  therefore,  as  the  portion  of 
**  the  julkur  which  forms  the  subject  of 
"  the  present  suit  is  only  a  portion  of  the 
"  jvhole  julkur,  and  as  the  title  to  the  whole 
"julkur  was  disposed  of  in  1823,  ihe  suit 
•*  is  clearly  barred  under  section  2  of  Act 
"Vlll.  of  1859." 

The  grounds  taken  in  the  petition  of 
regular  appeal  are  with  reference  to  the 
finding  of  the  lower  Court  under  section  2, 
Act  VIII.  of  1859;  that  the  Court  was 
wrong  in  holding  that  the  suit  was  barred ; 
that  the  lower  Court  has  not  rightly 
understood  the  cause  of  action  upon 
which  the  present  suit  is  brought  ;  and  that 
it  is  an  error  in  holding  that  this  cause  of 
action  has  been  already  heard  and  deter- 
mined ;  and  then  there  is  a  further  ground, 
which  was  raised  in  the  argument  before  us, 
that  the  lower  Court  was  in  error  in  allowing 
the  paper  purporting  to  be  a  copy  of  a  copy  of 
a  decision  of  the  Cpmmissioner,  dated  the 
s6th  of  August  1823,  to  be  admitted  arid  used 
as  evidence.  The  pleader  for  the  appellant 
referred  the  Court  to  the  new  Evidence  Act, 
section  63,  Illustration  C,  and  urged  that 
inasmuch  as  this  document  was  a  copy  of  a 
copy,  it  was  iriadmissible  in  evidence.  Illus- 
tration C  of  section  63  says:  "A  copy 
"transcribed  from  a  copy,  but  afterwards 
**  compared  with  the  original,  is  secondary 
"  evidence ;  but  a  copy  not  so  compared  is 
"  not  secondary  evidence  of  the  original, 
"although  the  copy  from  which  it  was 
"  transcribed  was  compared  with  the  original." 

Now,  in  this  case  the  copy  of  a  copy,  or 
the  second  copy,  was  not  compared  with  the 
original,  but  was  compared  with  the  first 
copy  which  had  been  compared  with  the 
original,  and  therefore  the  pleader  contends 
that  this  document  was  inadmissible  as 
evidence.  It  was  contended  on  the  other 
side  by  the  Senior  Government  Pleader  that 
this  objection  was  not  taken  in  the  Court 


below,  and  therefore  could  not  be  taken  at 
this  stage  of  the  case.    On  referring  to  the 
judgment  of  the  Court  below,  we  find  that 
the  objection  to  this  document  on  the  part 
of  the  plaintiff  appears  to  have  be«n  taken 
only  at  the  time  of  the  argument  before  the 
Court  and  not  before.     The  Deputy  Com- 
missioner  says    that  the    pleader    for    the 
plaintiff  takes  objection  to  the  admission  as 
evidence  of  the  copy  of  judgment  filed  by 
the  defendant  No.    3.     Then    the   Deputy 
Commissioner  says  that  the  rulings  quoted 
by  the  plaintiff's  pleader  in  his  Court  were 
not  applicable  to  copies  of  proceedings  of 
Courts ;  that  the  copy  objected  to  bears  the 
signature  of  the  then  Judicial  Commissioner 
of  Assam,  Major  Vetch  ;  and  that  there  is  no 
reason  whatever  for  rejecting  it.     Now,  it  is 
clear  in  this  case  that  the  objection  was  not 
taken  at  the  proper  time  in  the  Court  below. 
The  issues  in  this  case  were  fixed  on  the 
19th  of  June  1872,  and  the  decision  of  the 
Court  was  not  passed  until  the  24th  of  Decem- 
ber   1872.     Six   months,  therefore,  elapsed 
between   the   fixing   of  the   issues   and  the 
decision   of   the    case.     In   the   issues  the 
second  issue  in  bar  is  whether  the  cause  of 
action  has  been  before  heard  and  determined, 
and  consequently  barred  by  section  2,  Act 
VIII.  of  1859,  and  that    issue  was  framed 
upon  the  written  statement  of  the  defendant 
No.    I,    the    Government,    in    which    the 
Government  clearly  raised  the  plea  of   res 
adjudica/a  as  a  bar  to  the  suit,   basing    that 
plea  upon  this  very  decision  of  the   26th  of 
August    1823;    and   therefore   the   plaintiff 
had  plenty  of  time  between  the  19th  of  June 
and  the  24th  of  December  to  object  to  this 
document  being  received  in  evidence,  inas- 
much as  it  was  a  copy  of  a  copy.     Had  he 
done  so  in  due  season,  the  Colieclor  would 
have  had  an  opportunity  of  producing  the 
original   from   the    Government  ofilices,  or 
of  adducing   evidence   to   prove    that   that 
copy  of  a  copy   had   been   compared   and 
was  admissible.     The  objection    not  havings 
been    taken     in     proper     time,    it    cannot 
now  be   raised   in   this  Court.     We  there- 
fore   admit    this    document    and    proceed 
to   decide   whether   the   suit  of  the  plaintiff 
is   barred   under   section   2  of    Act    VIIL 
of  1859. 

Referring  to  the  proceeding  of  Mr.  David 
Scott  of  the  26th  of  August  1823,  we 
find  that  a  previous  suit  had  been 
brought  by  the  predecessor  of  the  plaintifif 
against  a  ryot  of  the  name  of  Mayaram 
Manjee.  In  that  suit  the  plaintiff  had 
stated  that  as  against  the  ryot  she  was  enti^ 
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tied  to  the    jolkar    of    the    Brahmapootra 
extending  from  Dheerpahar  to  Boglamaree, 
but  she  set  forth    her   zemindary    title   as 
extending  from  Kandar  Chowkee  to  Khola- 
mara  Jyar  Char.     Her  suit  against  Mayaram 
Manjee  was  dismissed,  and  she  was  referred 
to  a  suit  in  the  Civil  Court  to  establish  her 
title.     She  then  brought  a  suit  for  that  pur- 
pose, namely,  to  establish   her  title  to  the 
julkur  from  Dheerpahar  to  Boglamaree,  and 
obtained   a  decree  in    the    Court    of    first 
instance.     On  appeal,  Mr.  Scott  called  upon 
the  plaintiff  in  that  case,  the  respondent  before 
him,  to  prove   her  zemindary   title  in  the 
whole  julkur,  and  time  was  given  her  for 
that  purpose.     She  filed  certain  documents 
in  support  of  her  title,  namely,  an  isteklalee 
perwannah  and  other  documents  which  she 
said  would  prove  her  title.     Mr.  Scott,  on 
the  case  coming  before  him,  was  of  opinion 
th^t  the  plaintiff  in  the  case,  the  respondent 
before  him,  had  failed  to  prove  her  title  to 
the  julkur   in  question.     He  said  that  the 
quinquennial  papers  of  1202  made  no  men- 
tion of  the  julkur  in  suit  as  appertaining  to 
the  zemindary  of  the  plaintiff  before  him. 
He  also  went  into  the  question  whether  the 
plaintiff  had  been  in  possession  of  the  julkur, 
and  found  on  the  evidence  that  the  witnesses 
of  the  plaintiff  were  not  to  be  believed  ;  that 
one  of  thein  was  her  servant,  and  the  others 
her  shikmee  ryots,  and  were  not  to  be  cre- 
dited ;  and  that  the  witnesses  of  the  defendant, 
appellant  before  him,  the  zemindar  of  Cha- 
pore,  were  to  be  preferred.      He  therefore 
reversed  the  decision  of  the  first  Court,  find- 
ing that  the  plaintiff  had  proved  neither  her 
title  in  the  julkur  nor  her  possession. 

With  reference  to  this  decision,  the  argu- 
ment before  us  has  been  that  inasmuch  as 
it  only  involved  a  portion  of  the  whole 
julkar,  namely,  that  portion  extending  from 
Dheerpahar  as  the  starting  point  to  Bogla- 
maree, therefore  the  question  as  to  the  title  of 
the  plaintiff  in  the  whole  of  the  julkur  was 
not  decided  in  that  case. 

The  pleader  for  the  respondent  referred  us 
to  the  revenue  survey  pergunnah  maps,  and 
contended  that  they  clearly  show  that  the 
jalkui  now  in  dispute  was  part  and  parcel 
of  that  which  was  the  subject  of  the  former 
suit.  These  maps  are  admissible  as  evidence, 
and  are  prepared  on  a  large  scale  of  one 
inch  to  the  mile.  The  appellant  contends  that 
the  names  therein  given  are  not  the  same  as 
those  that  were  known  at  the  time  of  the 
former  dispute.  Now,  it  may  be  the  case 
that,  in  the  course  of  the  30  }ears  interven- 
ing between  Mr.  Scott's  decision  and  the 


revenue  survey,  changes  have  taken  place 
in  the  bed  of  the  river.  But  the  starting 
point  of  the  original  disputed  julkur  was 
far  beyond  the  limits  of  Pergunnah  Chapore 
to  the  north,  and  the  point  of  termination  of 
that  dispute  is  down  stream  beyond  the  point 
given  by  plaintiff  as  the  termination  of 
julkur  No.  3  in  the  present  suit.  So  that 
we  entertain  no  doubt  that  the  julkur  now 
sued  for  was  included  in  the  suit  of  the 
julkur  originally  instituted  by  the  plaintiff's 
predecessor. 

The  pleader  for  the  respondent  also  urged 
that  the  decision  of  1823  not  only  decided 
the  question  of  title  adversely  to  the  plaint* 
iff's  predecessor  in  the  julkur  from  Dheer- 
pahar to  Boglamaree,  but  that  the  title  to  the 
whole  julkur  was  decided.  We  think  on 
referring  to  that  decision  that  the  whole  title 
of  the  plaintiff  in  this  suit  to  the  julkur  of 
the  Brahmapootra,  extending  from  Kandar 
Chowkee  to  Kholamara  Jyar  Char,  was  raised 
in  that  suit  between  the  predecessor  of  the 
plaintiff  and  the  predecessor  of  the  zemindar 
of  Chapore,  and  that  the  title  of  the  then 
plaintiff  was  decided  adversely  to  her. 

Then  another  argument  was  raised  by  the 
appellant  that,  whatever  might  be  the  inter- 
pretation of  the  Court  upon  the  decision  of 
1823,  the  plaintiff  had  been  for  a  long  time 
in  possession,  and  that  he  has  acquired  an 
adverse  title  independent  of  any  considera- 
tions arising  out  of  that  decision  of  1823. 
This  is  an  entirely  new  ground,  and  one 
which  was  not  taken  either  in  the  plaint  or 
in  the  written  statement  of  the  plaintiff  in 
the  Court  below ;  and  therefore  on  the  prin- 
ciple laid  down  in  the  decision  of  their 
Lordships  of  the  Privy  Council  in  the 
case  of  Eshan  Chunder  Singh  vs,  Shama 
Churn  Bhutto,*  we  cannot  allow  an  argument 
which  is  founded  upon  a  case  which  is  not 
set  forth  in  the  pleadings,  and  is  inconsistent 
with  the  case  thereby  made,  to  be  raised  for 
the  first  time  in  the  appellate  stage  of  the 
case. 

Then  another  case  was  sought  to  be  made 
out,  also  for  the  first  time,  in  the  course  of  the 
reply  of  the  pleader  for  the  appellant,  m., 
that  neither  the  Government  nor  the  zemin- 
dar of  Chapore  were  in  a  position  to  raise 
the  plea  in  bar  under  section  2.  It  will  be 
sufficient  to  say  with  reference  to  that  point 
that  the  Court  would  not  allow  the  pleader 
to  argue  it,  inasmuch  as  it  was  not  at  all 
raised  either  in  his  opening  in  the  grounds  of 
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appeal    or  in  the  written  statement  in  the 

Court  below. 

On  the  whole  case,  concurring,  as  we  do, 
with  the  Deputy  Commissioner  in  holding 
that  the  suit  is  barred  under  section  2  of 
Act  VIII.  of  1859,  we  dismiss  the  appeal 
with  costs. 


The  17th  June  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Mana8:er— Accounts. 

Case  No.  io6  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the 
2*jth  March  1874. 

Huree  Sunkur  Mookerjee  (Judgment- debtor), 

Appellant, 

versus 

Jogendro  Coomar  Mookerjee  (Decree-holder), 

Respondent, 

Baboo  Nil  Madhub  Sen  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

Where  a  managfer  had  not  filed  accounts  and  the 
Judge  found  that  the  management  could  not  be  conti- 
nued with  any  prospect  of  the  debt  being  paid  within 
three  years,  he  was  held  to  have  done  right  m  removing 
the  manager  and  ordering  the  property  to  be  sold. 

Kempy  y, — In  this  case  the  appellant  is 
the  judgment-debtor,   the  decree- holder   is 
the  respondent,  and  they  stand  in  the  posi- 
tion to  each  other  of  father  and  son.     The 
Judge  after  giving  notice  to  the  judgment- 
debtor  and   to  the   manager,  a  procedure 
which  is  enjoined  by  Rule  8  of  the  Circular 
Orderofthis  Court,*  No.  i9ofthe  nth  of  July 
1 87 1,  was  of  opinion  that  regard   being  had 
to  the  claims  upon  the  property  of  the  judg- 
ment-debtor, the  management  could  not  pro- 
perly be  continued  with  any  prospect  of  the 
debt   being  paid   within   the   limit  of  three 
years.     Now,  although  the  Judge  is  perhaps 
wrong   in  saying  that  this  Court  has  laid 
down  that  under  no  circumstances  shall  the 
limit  of  three  years  be  exceeded,  inasmuch 
as  this  Court  in  the  above-quoted  Circular 
Order,   para.    3,  says   that  in  ordinary  cases 
such  period  ought  not  to  exceed   two  or 


three  years,  still  the  Judge  having  found 
that  the  management  of  the  property  could 
not  be  properly  continued  with  reference  to 
the  claims  on  the  judgment-debtor,  and  the 
prospect  of  these  claims  being  satisfied  by 
the  management  being  continued  ;  and  look- 
ing to  the  fact  that  the  Judge  is  correct  in 
saying  that  upwards  of  Rs.  6,ood  are 
still  due,  and  that  the  profits  of  the  property, 
taking  everything  into  consideration,  are 
not  more  than  Rs.  1,400,  we  cannot  say 
that  the  Judge  was  wrong  in  removing  the 
manager,  who  had  not  filed  accounts  as  he 
was  bound  to  do  under  the  law,  and  in 
ordering  the  property  to  be  sold. 

The  appeal  will  be  dismissed   with  costs, 
pleaders'  fees  two  gold  mohurs. 


»  16  W.  R.  (CivilCirs.)3. 


The  17th  June  1874. 
Present : 

The  Hon'ble  Louis  S.  Jacksoq  and  W.  F. 
McDonell,  Judges. 

Presumption  of  uniform  payment  of  rent — 

Admission. 

Case  No.  2694  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Jessore,  dated  the  22nd  August 
iSjSt  modifying  a  decision  of  the  MooU" 
sijff  ofKhoolneah,  dated  the  28th  Febru- 
ary 1873. 

Judoonath  Roy  (Defendant),  Appellant, 

versus 

Rajah  Buroda  Kant  Roy  Bahadoor  (Plaintiff), 

Respondent. 

Baboos  Hem  Chunder  Banerjee  and  Sree- 
nath  Doss  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondent. 

In  a  suit  for  rent  at  an  enhanced  rate  after  notice, 

Elaintif!  set  forth  tfiat  defendant  and  his  predecessors 
ad  been  holding  the  tenure  without  any  change  in  the 
rent,  but  alleged  also  that  the  tenure  had  its  origin  at 
a  period  long  after  the  permanent  settlement : 

Held  that  defendant  was  not  at  liberty  to  av^I  him- 
self of  such  portion  of  the  admission  as  afforded  a 
ground  for  the  presumption  of  uniform  payment  from 
the  permanent  settlement  without  accepting  the  latter 
part  of  the  admission  which  rebutted  such  presumpHon. 

Jackson,  J, — Wit  think  the  special  appeal 
in  this  case  must  fail.  The  plaintiff  sued  to 
recover  rent  at  an  enhanced  rate  after  notice. 
In  that  notice  the  plaintiff  said  that  the 
predecessor  of  the  defendant  had  acquired  a 
jote  in  the  plaintiff's  estate  daring  the 
minority  of  the  plaintiff,  which  Is  found   tp 
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have  extended  over  a  period  between  1816 
and  1834,  and  that  the  rent  which  the  defend- 
ant was  paying  therefor,  which  is  said  to 
be  Rs.  68,  was  less  than  what  other  ryots 
with  like  advantages  were  paying.  Plaintiff 
therefore  claimed  to  enhance  the  rent  to 
about  Rs.  600. 

The  defendant  alleged  that  he  and  his 
predecessor  had  paid  rent  at  a  rate  unchanged 
for  more  than  20  years,  and  he  therefore 
claimed  the  benefit  of  the  presumption  which 
the  law  raises  in  his  favour,  and  contended 
that  he  was  exempt  from  enhancement.  Upon 
this  point  the  defendant  really  gave  no  evi- 
dence of  his  own,  but  he  produced  dakhilas 
of  five  or  six  years.  These  dakhilas  did 
not  cover  any  thing  Ifke  the  required  period 
of  20  years,  but  the  defendant  relied  upon 
an  admission  contained  in  the  plaint  and  in 
the  notice  to  the  effect  that  he  and  those  who 
held  before  him  had  paid  at  the  rate  of 
Rs.  68  for  a  period  of  more  than  20  years. 
The  Judge,  in  dealing  with  this  admission 
as  to  the  rate,  says  :  ''  Although  appellant 
''  has  entirely  failed  to  prove  that  he  has  paid 
"  rent  at  a  uniform  rate  for  20  years,  I  think 
"  it  is  clear  from  the  wording  of  the  plaint 
"  and  the  notice  served  on  appellant  that 
''appellant's  jumma  had  been  in  existence 
<'  for  considerably  more  than  20  years  with- 
out any  change  of  rent  having  ever  taken 
place,  but  I  do  not  think  that  appellant  can 
gain  any  benefit  from  this  fact,  for  it  is  also 
clear  from  the  plaint  and  the  notice  that  the 
tenancy  commenced  while  plaintiff's  estates 
were  under  the  management  of  the  Court  of 
**  Wards,  that  is  to  say,  about  the  year  1230, 
**  and  consequently  long  after  the  permanent 
"  settlement."  What  the  Judge  means  to  lay 
down  in  that  passage,  which  is  in  effect  the 
view  taken  by  the  Moonsiff,  is,  we  think,  also 
the  view  of  the  law  taken  by  Division  Benches 
of  this  Court,  especially  in  the  judgments  of 
the  late  Chief  Justice  Sir  Barnes  Peacock 
reported  in  9  Weekly  Reporter,  pages  130 
and  190,  and  also  in  another  case  in  7 
Weekly  Reporter,  page  29.  Sir  Barnes 
Peacock  there  lays  it  down  as  a  general  rule 
that  when  a  party  is  desirous  of  availing 
himself  of  an  admission  made  by  his  adver- 
sary in  his  written  statement,  the  whole 
of  the  written  statement  must  be  put  in  and 
considered.  In  this  case  the  plaintiff  with 
great  honesty  set  forth  that  the  defend- 
ant had  been  holding  this  tenure  without 
any  change  in  the  rent,  but  at  the  same  time 
also  alleged  that  the  tenure  had  its  origin  at 
a  period  comparatively  recent  long  after  the 
date  of  the  permanent  settlement.    In  that 
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way  the  very  evidence  by  which  it  is  sought 
to  bring  the  defendant  within  the  benefit  of 
the  presumption  of  his  having  held  from 
the  date  of  the  permenent  settlement  at  an 
unchanged  rate  of  rent  is  absolutely  rebutted 
by  the  statement  which  is  contained  in  the 
same  paper  that  that  tenure  had  its  origin 
much  later  than  the  permanent  settlement. 
There  is  no  evidence  whatever  given  on  the 
other  side  to  lead  to  the  supposition  that  the 
allegation  contained  in  the  plaintiff's  state- 
ment is  untrue..  We  think,  in  this  state  of 
the  evidence,  the  Court  below  was  not  bound 
to  give  defendant  the  benefit  of  the  presump- 
tion he  claimed,  and  that  the  plaintiff  was 
entitled  to  a  decree. 

The  appeal  is  dismissed  with  costs. 


The  17th  June  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Suit  for  Khas  Possession— Multifariousness — 
Fraud— Cause  of  Action. 

Case  No.  231  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Sarun,  dated 
the  1 6th  July  18 j 3, 

Saheb  Roy  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Gujadhur  Pershad  Narain  Singh  (Plaintiff), 

Respondent, 

Baboo  Aubinash  Chunder  Banerjee  for 

Appellants. 

Mr,  R,  T,  Allan  and  Baboos  Nil  Madhub 
Sen  and  Hureehur  Nath  for  Respondent. 

In  a  suit  for  khas  possession  by  a  landlord,  the 
tenant  defendants  set  up  a  mokurruree  title  upon  the 
footing  of  jumma-bundee  papers  which  plaintiff  alleged 
to  be  a  forgery  and  to  be  fraudulently  used.  Failing 
to  prove  the  allegation  of  forgery,  plaintiff  claimed  a 
declaration  that  defendants  had  not  a  right  to  occupy 
the  land  at  a  fixed  rent : 

Held  that  such  a  declaration  could  rightfully  be 
asked  for  only  in  a  separate  suit  against  each  separate 
occupant : 
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Hbld,  further,  that  having  pledged  himself  to  prove 
a  specific  fraud,  and  made  his  cause  of  action  entirely 
dependant  upon  that,  plaintiff  failing  there  could  not  be 
allowed  to  succeed  on  a  collateral  matter. 

Pheary  J, — The  plaint  in  this  suit  is  so 
ill- drawn  that'  we  have  not  found  it  easy 
to  satisfy  ourselves  as  to  what  precisely  is 
the  cause  of  action  upon  which  the  plaintiff 
has  come  into  Court. 

We  think,  however,  that  he  sues  to  recover 
from  the  defendants  possession  of  a  certain 
205  beeghas  of  land  which  are  occupied  by 
them,  and  to  which  they  set  up  a  mokurruree 
title  upon  the  footing  of  some  jumma-bundee 
papers  bearing  date  1251.  The  plaintiff 
says  that  these  papers  were  fabricated  by 
Ram'essur  Roy,  ancestor  of  the  defendants, 
while  he,  Ramessur  Roy,  was  in  a  position 
of  trust  as  servant  of  the  plaintiff  and  had 
the  opportunity  of  doing  so.  And  he  main- 
tains that  these  papers  have  been  fraudulently 
made  use  of  by  the  defendants  with  the 
knowledge  that  they  were  forged  for  the 
purpose  of  supporting  their  alleged  mokur- 
ruree title.  On  this  ground  he  asks  to  have 
these  papers  declared  forgeries,  and  also 
seeks,  as  before  said,  to  recover  possession  of 
the  land.  This  was  the  view  taken  by  this 
Court  as  to  the  scope  of  the  plaint  when  the 
case  was  last  h^re,  on  the  occasion  when  the 
remand-order  was  made.  And,  accordingly, 
the  case  was  sent  down  to  the  first  Court  to 
be  tried  upon  its  merits  as  so  understood. 

On  the  remand  thus  made,  there  ought  to 
have  been  but  one  principal  issue,  namely, 
the  issue  whether  or  not  the  jumma-bundee 
papers  were  forged  by  Ramessur  Roy,  as  the 
plaintiff  alleged  they  were,  and  whether  or 
not  the  defendants  fraudulently  made  use  of 
them  knowing  that  they  were  forgeries,  as 
the  plaintiff  said  they  did. 

Unfortunately,  although  an  issue  to  some 
extent  corresponding  with  this  was  framed 
in  the  Court  below,  other  issues  were  also 
allowed  to  be  raised  questioning  the  defend- 
ant's right  to  hold  possession  of  the  land  in 
suit  at  a  fixed  rate  of  rent.  The  result  of 
the  trial  which  has  been  had  on  remand  has 
been  that  the  Subordinate  Judge  finds 
"  that  the  plaintiff,  on  whom  the  onus  of 
*' proof  rests,  has  no  direct  or  primary 
*'  evidence  to  show  the  fabrication  of  the 
"  jumma-bundee  of  1251F.,  but  the  defend- 
**•  ant's  documents,  Nos.  36  and  37,  prove  that 
''  it  was  antedated  when  filed  by  Udheen 
"  Doss  Putwaree  in  the  Court  of  Wards. 
"  The  delay  with  which  it  was  so  filed  there, 
^'  would  induce  the  suppdsition  of  its  having 


''  b^en  so  prepared  by  that  Putwaree  with 
"  some  latent  object." 

And  upon  a  reference  to  the  evidence,  we 
see  that  the  Subordinate  Judge  was  entirely 
right  in  saying  that  the  plaintiff  has  proiduced 
no  direct  evidence  of  the  fabrication  of  the 
jumma-bundee  paper.    Jn  truth,  there  is  not 
a  particle  of  evidence  on  the  record  tending 
in  the   slightest  degree   to  show  that  that 
jumma-bundee  paper  is  any  thing  bat  an 
authentic  document.     Although  the  Subor- 
dinate Judge  said  that  the  defendant's  docu- 
ments Nos.  36  and  37  prove  that  the  jumma- 
bundee  of   125 1  was  antedated,  we  cannot 
discover  that   this   is    so.      All  that  these 
documents  (put  in  by  the  defendants  them- 
selves)  do  show,   appears  to  be  this,   that 
when  in  Jyte  1251,  the  jumma-bundee  of 
the  year  was  called  for,  the  Putwaree  at  first 
said  that  it  was  not  ready,  but  after  a  week's 
delay  he  produced  it.     Nothing  is  adduced 
to  show  that  the  document  or  documents 
when   produced   were    in    any    true    sense 
antedated ;   nothing    to     indicate    that  the 
Putwaree  did  prepare  them,  if  he  prepared 
them  at  all,  from  other  than  authentic  mate- 
rials.   And  if  the  jumma-bundee  so  produced 
was  not  the  true  jumma-bundee  of  i25i»  and 
if  the  evidence  on  the  record  points  in  any 
way  to    the    person  who  fabricated  it,  that 
person  is  the  Putwaree,  not  Ramessur  Roy 
who  is  charged   by  the  plaintiff  with   the 
forgery. 

Thus  it  seems  quite  plain  upon  the  evi- 
dence which  has  been  given  by  the  plaintiff 
in  this  case  that  his  charge  of  forgery 
against  Ramessur  Roy,  of  fraudulent  conduct 
on  the  part  of  the  defendants  in  availing 
themselves  of  the  forged  document,  entirely 
falls  to  the  ground.  There  is  not  a  particle 
of  evidence  to  support  that  charge.  This 
being  so,  the  suit  ought  to  have  been  dis- 
missed according  to  the  terms  of  the  remand. 

Nevertheless  it  has  been  argued  before  as 
that  on  the  foundation  of  the  plaintiff's 
allegations,  regard  being  had  to  the  position 
taken  up  by  the  defendants  in  answering  the 
plaint,  the  plaintiff  was  entitled  to  have  a 
declaralion  that  the  defendants  have  not  a 
right  to  occupy  the  land  which  is  the  subject 
of  suit  at  a  fixed  rent.  And  it  is  further 
maintained  that  the  evidence  in  the  case  and 
the  decision  of  the  Subordinate  Judge  makes 
out  this  claim  of  the  plaintiff. 

But  it  appears  to  us  that  the  plaintiff  is 
not  entitled  in  this  suit  to  have  a  declaration 
of  this  kind,  for  more  than  one  reason.  In 
the  first  place,  it  is  plain  that  such  a  declar- 
ation could  rightly  be  asked  for  only    in 
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a  separate  suit  against  each  separate  occupant 
of  the  land.  The  effect  of  construing  the 
present  plaint  as  amounting  to  so  many  suits 
against  the  different  defendants  would  be 
to  make  the  present  suit  multifarious.  But 
that  was  precisely  tiie  objection  which  was 
made  by  the  defendants  against  the  suit 
when  the  case  was  last  before  this  Court, 
and  the  objection  had  been  allowed  to  prevail 
in  the  Court  below.  The  plaintiff  on  that 
occasion  succeeded  in  getting  a  remand-order 
from  this  Court  on  the  ground  that  the  suit 
was  not  in  effect  a  separate  suit  against  the 
separate  individual  defendants,  but  was  a 
suit  brought  against  the  whole  of  them 
collectively  upon  one  common  ground  of 
fraud.  Inasmuch  as  the  plaintiff  asked  the 
Court  to  take  that  view  of  the  case  when  it 
was  last  here,  it  does  not  lie  in  his  mouth 
now  to  pray  for  a  declaration  of  right  which 
could  only  be  given  to  him  with  propriety 
after  trial  of  a  separate  suit  against  each  one 
of  the  defendants  separately.      « 

But  there  is  a  still  stronger  reason  why 
the  plaintiff  ought  not  to  be  allowed  in  the 
present  suit  to  succeed  upon  this  ground. 
He  advisedly  charged -the  defendants  with 
a  ^ross  fraud.  He  made  it  the  foundation 
of  his  suit  that  Ramessur  Roy  had  forged 
the  jumma-bundee  of  1251,  and  that  the 
defendants  had  with  full  knowledge  of  this 
fraud  for  years  persisted  in  maintaining 
themselves  in  the  position  of  mokurrureedars, 
on  the  footing  of  the  evidence  furnished 
by  the  jumma-bundee  of  1251.  On  this 
ground  he  placed  his  right  to  have  the 
jamma-bundee  papers  of  1251  set  aside  as 
fabrications,  and  claimed  to  recover  khas 
possession  of  the  land  from  the  defendants, 
who  had  thus  wrongfully  set  up  an  invalid 
mokurruree  title  against  him.  Having  thus 
pledged  himself  to  prove  a  specific  fraud 
against  the  defendants,  and  having  made  his 
cause  of  action  entirely  dependent  upon  that, 
he  cannot  be  allowed  at  the  trial  to  succeed 
'  upon  a  matter  which  was  entirely  collateral 
to  the  fraud,  and  in  the  face  of  a  finding  that 
no  fraud  had  been  established. 

We  are,  therefore,  on  the  whole,  of  opinion 
that  the  decision  of  the  lower  Court  is 
wrong,  and  most  be  reversed.  The  plaint- 
iff's suit  must  be  dismissed  with  costs.  At 
the  same  time  we  think  that  this  decree 
ought  not  to  operate  to  the  prejudice  of  the 
plaintiff's  right,  if  he  has  any  such  right, 
either  to  terminate  the  tenancy  of  the  defend- 
ants, or  to  claim  enhanced  rent  from  them 
in  respect  of  the  land,  which  is  now  the  sub- 
ject of  suit,  or  any  portion  of  it. 


The  17th  June  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Bond— Penalty^-Liquidated  Damages. 

Case  No.  1930  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Bhaugulpore,  dated  the  2^th 
July  iSyj,  affirming  a  decision  of  the  First 
Subordinate  Judge  of  that  District,  dated 
the  2Sth  November  i8y2. 

Boolakee  Lall  and  another  (Plaintiffs), 

Appellants^ 

versus 

Radha  Singh  and  another  (Defendants), 

Respondents, 

Messrs,  R.  E.  Twidate  and  C,   Gregory  for 

Appellants. 

Moonshee  Serajul  Islam  for  Respondents. 

Where  a  bond  stipulated  for  a  higher  rate  of  interest 
in.  the  event  of  the  money  not  being  paid  at  the 
appointed  time,  the  stipulation  was  held  to  be,  not  of  the 
nature  of  a  penalty,  but  of  liquidated  damages,  for  it 
provided  not  an  unvarying  lump  sum,  but  a  sum  in- 
creasing with  the  time  during  which  the  obligee  was 
kept  out  of  his  money,  and  was  therefore  very  appro- 
priate as  a  measure  of  the  proper  compensation. 

Even  where  a  stipulation  is  intended  to  operate  as  a 
penalty,  it  is  incumbent  on  the  Court  to  consider  what 
amount  of  money  would  properly  measure  the  damages 
consequent  on  tne  default. 

Phear,  J,—\Vk  think  that  the  lower 
Courts  are  wrong  in  the  view  which  they 
have  taken  to  the  effect  that  the  stipulation 
for  the  higher  rate  of  interest  in  the  event 
of  the  money  not  being  paid  at  the  appointed 
lime  is  of  the  nature  of  a  penalty,  and  not 
liquidated  damages. 

The  first  Court  says  :  "  This  bond  \^as 
''  executed  on  receipt  of  Rs.  1,900  in  cash 
**  stated  in  the  bond,  and  interest  at  i-8  per 
"  cent,  per  mensem  has  been  stipulated  for 
"  till  the  period  of  repayment,  and,  after  the 
"  expiry  of  the  prescribed  period,  interest 
"  shall  run  at  the  rate  of  3  per  cent,  per 
"  mensem  ;  the  second  condition  is  evident- 
**  ly  a  penalty." 

And  for  this  reason  the  Court  gave  the 
plaintiff  a  decree  for  Rs.  1,900  principal  and 
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interest  thereon  at  i-8  per  cent,  per  mensem 
only  up  to  the  date  stipulated  in  the  bond 
and  subsequent  interest  on  the  principal  up 
to  the  date  of  the  decree  at  i  per  cent,  per 
mensem. 

It  seems  to  us  that  the  plaintiff  is  entitled, 
on  his  agreement  in  the  events  which  have 
happened,  to  the  full  rate  of  3  per  cent,  per 
mensem  upon  the  principal  sum  of  Rs.  1,900 
from  the  date  of  the  bond  until  the  date  of 
payment. 

The  general  question  whether  a  stipulation 
of  this  kind  is  intended  by  the  parties  to 
operate  as  a  penalty,  or  is  an  assessment  of 
liquidated  damages,  varies  in  each  individual 
case.  We  lately  had  before  us  a  case,  which 
is  reported  in  20  Weekly  Reporter,  page 
257,  and  in  which  we  were  of  opinion  that 
the  particular  stipulation  which  was  then  the 
subject  of  our  consideration  operated  by  way 
of  penalty. 

According  to  the  terms  of  the  ikrar  in 
that  case  the  defendant  was  to  pay  rent  in 
certain  kists,  and,  if  he  did  not  pay  them 
precisely  on  the  days  and  at  the  times  named, 
he  was  afterwards  to  pay  just  double  the 
amount  of  the  unpaid  kist.  There  was  in  that 
case-  no  proportion  apparent  between  the 
sum  of  money  which  was  to  be  paid  as  the 
consequence  of  the  default,  and  the  loss  or 
inconvenience  occasioned  by  the  default. 
Double  the  amount  was  to  be  paid  in  each 
instance  of  default,  however  soon  or  long 
afterwards  this  payment  was  made.  And  we 
were  of  opinion,  taking  all  the  circumstances 
of  that  case  into  consideration,  that  the  stipu- 
lation for  double  payment  operated  simply 
by  way  of  penalty,  and  that  the  plaintiff  was 
only  entitled  to  recover  out  of  the  penalty  so 
much  as  would  properly  measure  the  amount 
of  damage  which  he  had  sustained  by  reason 
of  the  default. 

In  the  present  case,  the  event  which  is  to 
be  secured  by  the  stipulation  is  single, 
namely,  the  payment  of  a  certain  sum  of 
money  with  a  specified  increase  by  way  of 
interest  on  an  appointed  day.  }f  that  pay- 
ment was  not  made,  then  the  stipulation  was 
to  the  effect  that  the  debtor  should  pay  inter- 
est upon  the  sum  due  at  the  higher  rate  of  3 
per  cent,  instead  of  at  the  rate  of  1-8  per 
cent.  And  this  is  not  an  unvarying  lump 
sum  which  it  would  -be  unreasonable  to 
suppose  was  intended  by  the  parties  as  a 
measure  of  damages,  but  it  is  an  amount  of 
money  which,  from  a  small  beginning,  grows 
with  a  lapse  of  time,  and  therefore  by  its 
nature  is  very  appropriate  as  a  measure  of 
the  proper  compensation  due  to  the  lender 


for  the  non-payment  of  the  money.  It 
increases  with  the  time  daring  which  he  is 
kept  out  of  his  money. 

So  that  we  have  here  one  event  only  to  be 
secured  by  the  stipulation  ;  and  we  have  the 
sum  by  which  this  event  is  to  be  secured  of 
such  a  character  as  makes  it  appropriate  as  a 
compensation  for  the  non-payment  of  the 
money. 

We,  therefore,  think  on  the  whole  that  it 
was  intended  by  the  parties  to  be  liquidated 
damages,  and  not  merely  a  penalty. 

In  this  view,  the  decree  of  the  lower 
Courts  is  wrong,  and  the  plaintiff  must 
recover  the  Rs.  1,900  principal  with  interest 
thereon  at  3  per  cent,  per  mensem  up  to  the 
date  of  the  decree,  and  1  per  cent,  per 
mensem  upon  this  aggregate  amount  from  the 
date  of  the  decree  to  the  date  of  realization. 

The  appellant  must  have  his  costs. 

We  may  observe  that,  even  if  the  Courts 
below  had  been  right  in  interpreting  this 
stipulation  as  a  stipulation  intended  to  oper- 
ate by  way  of  imposing  a  penalty,  it  was 
incumbent  upon  them  to  have  considered 
what  amount  of  money  would  properly  mea- 
sure the  damages  consequent  on  the  default 
which  this  penalty  was  intended  to  prevent. 
Neither  the  first  Court  nor  the  Appellate 
Court  addressed  itself  to  this  point. 


The  17th  June  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G,  G.  Morris, 

Judges, 

m 

Act  VIII.  of  i8S9»  s.  353— Remands. 

Case  No.  181 5  of  1873. 

Special  Appeal  from  a  decision  passed  by  ike 
Judge  of  Sarun,  dated  the  gth  July  1SJ3, 
reversing  a  decision  of  the  Sudder  Moonsiff 
of  that  District^  dated  the  22nd  February 

Mussamut  Rama  Kooer  and  others 
(Defendants),  Appellants, 

'  versus 

Lalla  Bhugwan  Lall  (Plaintiff),  Respondent. 
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Air.  R,  E.  Twidah  for  Appellants. 

Bahoos   Ch'under  Madhuh   Ghose  and  Hem 
Chunder  Banerjee  for  Respondent. 


Where  the  Moonsiff  dismissed  a  suit  as  barred  after 
taking:  all  the  evidence  offered  on  the  merits,  held  that 
the  Lower  Appellate  Court  was  not  competent  to  remand 
the  case  for  re-trial. 


Phear,  y.— The  Judge  is  no  doubt  right 
in  the  view  which  he  has  taken  that  the 
decisipn  of  the  Collector  which  the  Moon- 
siff thought  stood  in  the  way  of  the  plaintiff's 
bringing  the  present  suit  does  not  operate  as 
such  bar.  The  plaintiff  asks  to  have  it 
declared  that  the  property  which  is  men- 
tioned in  the  plaint  is  the  joint  property 
of  himself  and  the  other  parties  to  the  suit. 
And  further  that  he  is  entitled  to  a  certain 
share  in  it. 

•  The  ground  upon  which  he  asks  for  this 

declaration  of  right  and  title,  is  that   he  has 

lately  applied  to  the  Collector  for  a  butwarra 

and   has  been   opposed  by  the  defendants 

or  some  of  them.     There  is  nothing  in  the 

ColMctor's  decision  of   1864   which  should 

operate  to  effect  a  res  judicata  in  regard  to 

this  claim.     The  present  maiter  has  not  yet 

been   tried  by  a  competent  Court,  and  the 

cause   of  action   occurred    long   within  the 

period  of  12  years  antecedent  to  the  date  of 

salt. 

But  it  appears  that  although  the  Moonsiff 
dismissed  the  suit  on  the  groimd  that  it  was 
barred,  he  took  all  the  evidence  which  the 
parties  offered  upon  the  merits  of  the  case. 
And  this  being  so,  it  was  not  competent  to 
the  Judge  to  remand  the  case  for  a  re-trial. 
Section  353  of  the  Civil  Procedure  Code 
says  :  **  When  the  evidence  upon  the  record 
of  the  lower  Court  is  sufficient  to  enable 
the  Ap{)ellate  Court  to  pronounce  a  satis- 
factory judgment,  the  Appellate  Court 
•*  shall  finally  determine  the  case,  notwith- 
**  standing  that  the  judgment  of  the  lower 
•'  Court  has  proceeded  wholly  upon  some 
"  other  ground."  As  was  the  case  here,  it 
proceeded  upon  a  preliminary  issue  and  not 
upon  an  issue  affecting  the  merits. 

The  order  directing  the  remand  must  be 
reversed,  and  the  case  must  be  sent  back  for 
re-trial. 


•« 
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The  costs  of  this  appeal  will  abide   the 
event* 
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The  1 8th  June  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  fudges. 

Maintenance  grants— Zemindar's  right  of 
resumption-^Adverse  possession. 

Case  No.  2794  of  1873. 

» 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota 
NagporCf  dated  the  4th  September  i8yj^ 
reversing  a  decision  of  the  Deputy  Com* 
missioner  of  Manbhoom,  dated  the  6th 
May  1S7J, 

Rajah  Woodoy  Aditto  Deb  (Plaintiff), 

Appellant^ 

versus 

Mukoond  Narain  Aditto  Baboo  and  others 
(Defendants),  Respondents, 

Mr.  G.  H.  P,  Evans  and  Baboos  Mohinee 
Mohun  Roy  and  Ashootosh  Mookerjee  for 
Appellant. 

Baboos  Chunder  Madhub  Ghose  and 
Umbika    Churn  Bose  for   Respondents. 

Land  held  as  a  maintenance  ^rant  is  resumable  by  the 
zemindar  at  the  death  of  the  grantees,  whether  it  is  in 
the  hands  of  more  immediate,  or  in  those  of  more 
rempte,  members  of  the  family,  the  nature  of  such  a 
grant  being  to  make  suitable  provision  for  the  immediate 
members,  while  it  prevents  the  zemindary  /rom  being 
completely  swallowed  up  by  continual  demands. 

The  successors  of  such  grantee,  paying  rent  to  the 
zemindar,  cannot  be  regarded  as  holdmg  adversely  to 
him. 

Markby y  J. — Although  this  special  appeal 
raises  questions  whicb  are  undoubtedly  of 
very  considerable  importance,  and  ahhough 
the  discussion  has  turned  in  some  respect 
upon  inquiries  which  are  somewhat  obscure, 
it  appears  to  us  that  our  judgment  must  be 
finally  upon  what  are  very  simple  matters. 
The  suit  is  brought  to  recover  possession  of 
eight  mouzahs  in  Pergunnah  Patkoom,  of 
which  the  plaintiff  is  the  zemindar.  The 
plaintiff  alleges  that  these  lands  were  held  as 
a  maintenance  grant  by  the  persons  to  whom 
the  defendants  succeeded ;  that  their  right 
under  the  maintenance  grant  had  come  to  an 
end  ;  and  that  he  has  a  right  to  resume  it. 
The  defendants,  on  the  other  hand,  contend 
that  their  ancestors  were  in  possession  of 
this  property  as  a  mokurruree  tenure,  pa3'ing 
rent  at  the  rate  of  Rs.  101  a  year.  The 
issues  drawn  up  were — whether  the  suit  was 
barred  by  limitation;  whether  the  land  in 
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suit  is  a  maintenance  grant  or  it  is  held  as  a 
rookurruree  tenure  ;  and  whether  the  plaintiff 
can  resume  this  land  and  take  khas  possession 
of  it  ?  There  was  one  oiher  issue,  but  it  is 
immaterial. 

The  first  Court  held  that  the  eight  mouzahs 
in  question  were  granted  by  Rajah  Satra- 
ghanadit,  the  Zepiindar  of  Patkoom,  to  his 
brother  Raghabadit,  the  great  grandfather 
of  the  defendants.  The  document  by  which 
the  original  title  was  created  is  not  pro  iuced  ; 
but  the  Deputy  Commissioner  says  that  **  it 
*'  is  quite  clear  and  admitted  by  the  defendants 
"  (and  there  is  no  doubt  that  by  that  he 
"  means  the  present  defendants  in  this  suit) 
"  that  these  mouzahs  with  five  other  mouzahs 
"  were  granted  by  Satraghanadit  to  his 
"  brother  Raghabadit,  who,  according  to  ih-^ 
"  custom  of  the  country,  was  entitled  to 
"  receive  a  maintenance  grant/'  Subse- 
quently he  says  that  it  is  admitted  that  if 
ttiese  mouzahs  are  held  as  a  maintenance 
grant  they  would  be  resumable,  as  the 
defendants  have  no  right  to  such  a  grant. 
Then  he  goes  on  to  say  :  "  Now,  on  this 
**  point  there  can  be  no  reasonable  doubt  that 
"  such  was  the  original  nature  of  the  grant 
**  made  to  Raghabadit,  the  next  elder  brother 
"  to  Satraghanadit,  who  succeeded  his  father 
*'  inthe  Patkoom  estate,  and  who,  in  accordance 
"  with  the  custom  of  the  country  and  this 
"  estate,  was  obliged  to  give  a  maintenance 
"  grant  to  the  Hakim,  his  next  elder  brother, 
*•  who  held  it  as  his  hakimalee  khorposh 
"  grant ;  and  that  such  was  the  nature  of  this 
"  grant  we  find  was  admitted  by  Jainathadit, 
*'  Radhinathadit,  and  even  by  INIadhubadit, 
"  who,  although  he  appealed  against  the 
*•  compromise  fixing  the  rent  at  Rs.  175,  did 
"  not  object  to  the  holding  being  considered 
**  a  maintenance  grant.'  These  are  the 
findings  of  fact  pf  the  Deputy  Commissioner. 
Thie  compromise  here  spoken  of  is  the  soleh- 
nama  executed  about  the  year  1835,  under 
vyhich  no  doubt  the  immediate  predecessors 
of  the  defendants  held.  A  dispute  having 
arisen  between  the  then  Rajah  and  the  three 
brothers  whom  the  present  defendants 
represent  as  to  whether  these  lands  were 
resumable,  that  dispute  was  ultimately 
terminated  by  this  solehnama.  But  the  view 
^'hich  the  first  Court,  we  think,  substantially 
took  of  that  deed  was  that  it  left  the  parties 
in  statu  quo,  that  is  to  say,  it  merely  came  to 
this  that  whatever  rights  the  parties  had  they 
should  continue  to  hold.  Now,  ihe  result  of 
this,  taking  it  with  the  previous  finding  of 
fact  l^at  these  lands  were  originally  held  as 
a  resumable  n^aintenance  grant,  is  to  establish 


the  case  which  the  plaintiff  desires  to  make 
out.  Upon  these  grounds  the  Deputy  Com- 
missioner gives  the  plaintiff  a  decree. 

Then  the  case  came  in  appeal  before  the 
Judicial    Commissioner,    and    the    Judicial 
Commissioner  raises  the  same  issues.      Upon 
those  issues  he  also  finds  that  the  villages  in 
dispute  were  given  as  a  maintenance  grant 
by  Satraghan  to  his  younger  brother  Raghab. 
lie  also  puts  the  same  construction  upon  the 
solehnama,    namely,    that  it  left  the  parties 
in  the  same  position  as  they  had.  been  before. 
He  nowhere  expresses  any  dissent  from  the 
findinij  of  the  first  Court   that  maintenance 
grants   are   resumable   in   this   family   as  a 
general  rule.     But  he  engrafts  upon  that  rule 
a  distinction,  namely,  that  the  plaintiff  has 
not  shown  that  he  possesses  "a  constantly 
**  recurring  right  to  resume  on  the  death  of 
''  each    holder    of    a    maintenance    grant/' 

Now,    the    only  way    in    which    we    can 
understand  that  is  that  the  Judicial  Commis- 
sioner thought  that  whereas  the  Rajah  would 
have  a  right  to  resume  the  first  time  that 
any  specific  portion  of  the    zemindary    was 
granted  to  a  member  of  the  family  as  main- 
tenance, yet  that  if  for  some  reason  or  other 
the  same  identical  piece  of  land  was  re-granted 
to  the  heir  of  the  original  grantee,  then  the 
new  grant  is  not  resumable.     Now,  it  appears 
to  us,  in  the  first  place,  that  such  a  distinction 
is  repugnant  to  the  nature  of  the  right  which 
is  under   consideration.     The    nature    cf    a 
maintenance  a:rant  is  obviously  that  whilst 
it  makes  for  the  immediate  members  of  the 
family   a  suitable  provision,  it  prevents   by 
means  of  the  exercise  of  the  right  of  resump- 
tion the  aemindary   from  being   completely 
swallowed  up  by  the  continual  demand  upon 
it ;  and  it  would  be  certainly  most  strange  if 
grants  which  were  resumable  in  the  hands 
of  the  more  immediate  members  of  the  familr 
should  not   be  resumable  when  they  came 
into  the  hands  of  the  more  remote  members 
of  the  family.     But,  besides  that,  we  think 
that  if  it  was  intended  to  engraft  that  distinc- 
tion upon  what  was  found  to  be  the  general 
custom  with  regard  to  maintenance   grants, 
that  case  should  have  been  distinctly  made 
and   raised   by  the  defendants  in   the    first 
Court.     No  doubt,   it  was  the  duty  of   the 
plaintiff  to  prove  the  custom  to  resume  ;   but 
that  custom  the  first  Court  savs  was  estab- 
lishcd,  and  the  defendants  ought  then  at  least 
to    have    asserted    that   there    was    such     a 
distinction  as  this.     Wje    think  there    is    no 
doubt  whatever  that,  if  there  had  been  any 
such  distinction  put  forward,  it  would   have 
been  cleared  up  by  evidence.    We  do  not 
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think  it  is  sufficient  for  the  Judicial 
Commissioner  now  to  look  at  the  evidence 
and  to  say  that  there  was  no  evidence  to 
show  that  ihit  distinction  did  not  exist  when 
such  a  distinction  was  not  susfsrested.  It 
seems  to  us,  therefore,  that  the  only  £;;round 
upon  which  we  understand  the  Judicial 
Commissioner  to  reverse  the  decision  of  the 
Deputy  Commissioner  is  invalid ;  and  that 
inasmuch  as  he  agrees  in  all  other  respects 
with  the  decision  ofthe  Deputy  Commissioner, 
the  judgment  of  the  Deputy  Commissioner 
ought  to  be  restored. 

But,  then,  the   special   respondents  have 

objected    that    the     findinG^s,   both    of    the 

Judicial   Commissioner  and  of  the  Deputy 

Commissioner,  upon  the  two  main  questions 

of  fact  in  this  case,  are  wholly  unsupported  by 

the  evidence.     Now,  we  think,  in  discussing 

this,  we  must  carefully  bear  fn  mind  what 

course  was  taken  by  the  partifes  in  the  Court 

below.     It  appears  from  the  judgment  of  the 

Deputy  Commissioner  that  neither  of  these 

two  points  were  really  contested  before  him. 

He,  as  we  have  already  pointed  out,  speaks 

of  both  of  them  as  having  been  admitted  by 

the  defendants,  and  although  no  doubt  he 

does  go  on  to  consider  the  evidence  to  a 

certain    extent,     we   think    this    admission 

explains  why  it  is  that  the  evidence  should 

be,   as  no  doubt  it  is,  meagre   upon  these 

points.     We  do  not  think  there  is  anything 

to  justify  us  in  special  appeal  in  saying  that 

there    was  not  before  the  Courts  below  evi* 

dence   upon   both   t)iese  points.     That  this 

property  has  always  been  spoken  of  as  held 

by  the  defendants  in  some  way  or  other  for 

maintenance,  there  cannot  be  the  least  doubt. 

More  than  one  passage  was  pointed  out  from 

the  documents  upon  which  these  defendants 

or  their  predecessors   have   relied  in  which 

it    is    so   described.     Bat   the   argument   of 

Baboo    Chunder    Madhub  Ghose  was  that, 

thoug^h  K  may  have  been  that  the  defendant's 

ancestors  got  this  land  for  maintenance,  yet 

there  is  nothing  to  show  that  it  was  obtained 

by  them  from  the  Rajah ;  and  no  doubt  they 

did  at  one  time  say  that  their  real  title  was 

derived  from  some  independent  person,  that 

is,  we    believe,  from  the  Government.     But 

we  think   that,  upon  the  evidence  before  the 

Court  below,  they  were  justified  in  coming 

to  the  conclusion,  even  independently  of  the 

admission  of  the  defendants,  that   it  was  a 

grant    from  the   Rajah.     It  is,   as  we  have 

said  before,  perfectly  clear  that  the  .land  was 

held  in  sarat  way  or  other  for  maintenance, 

and  the   "v^^y  fact  of  its  being  held  for  main- 

.enaiKre  certainly  toour  minds  points  strongly 


to  the  inference  that  it  was  a  grant  from 
the  Rajah  rather  than  from  the  Government, 
If  it  was  originally  a  grant  from  the  Govern- 
ment, the  notion  of  its  being  held  for 
maintenance  would  not  have  been  perpetuated. 
But,  mire  important  matter  still  is,  we  think, 
this :  that  it  is  at  any  rate  perfectly  clear 
that  this  property  was  at  one  time  part  of 
the  zemindarv  of  Patkoom,  and  we  do  not 
quite  see  how  it  is  suggested  that  the 
Government  coald  have  any  right  whatsoever 
to  detach  a  portion  of  the  zemindary  of 
Patkoom  and  make  it  over  to  any  p2i*son 
whatsoever.  Therefore,  it  seems  to  us  that 
if  this  property  was  held  as  a  maintenance 
grant  at  all,  as  it  clearly  was,  then  upon 
these  facts  we  dj  not  say  it  would  be 
impossible  to  co.ne  to  any  other  conclusion; 
but  certainly  it  was  quite  open  to  the  lower 
Courts  to  come  to  the  conclusion  that  this 
was  a  grant,  not  from  any  stranger,  but 
from  the  Rajah  of  Patkoom,  as  alleged,  to  his 
brother  for  maintenance  according  to  the 
custom  of  the  countrv  and  the  family.  As 
regards  the  question  as  to  whether  the 
maintenance  grants  are  themselves  resumable, 
upon  that  we  have  a  distinct  record  of  the 
first  Court  of  the  admission  made  by  the 
defendants.  We  have  also  the  general 
evidence,  that  is,  the  evidence  of  the  wit- 
nesses, that  that  was  the  custom  of  the 
country  and  of  this  family,  and  it  is  therefore 
impossible  to  say  that  there  was  no  evidence 
upon  which  the  Court  could  find  that  the 
maintenance  grants  were  resumable.  This 
being  so,  the  judgment  of  the  first  Court 
appears  to  us  to  be  well  founded  upon  the 
evidence.  Then  it  comes  to  this,  that  three 
persons,  Madhabadlt,  Radhanathadit  and 
Jainathadit,  from  the  date  of  the  solehnama, 
by  the  express  agreement  of  the  parties, 
held  this  land  upon  the  terms  upon  which 
they  previously  held  it,  namel}^  as  a  mainte^ 
nance  grant  resumable  at  the  death  of  the 
grantees.  That  we  think  completely  answers 
any  general  question  which  might  be  raised 
upon  the  Statute  of  Limitation. 

But  it  is  also  contended  that  inasmuch  as  two 
of  the  grantees  died  more  than  twelve  years 
ago,  and  since  that  time  at  any  rate  the  defend* 
ants  have  been  holding  adversely  to  the  Rajah, 
therefore  the  suit  as  to  two-thirds  of  the 
property  was  barred.  But  it  appears  to  us 
that  the  defendants  cannot  say  that  they 
have  been  holding  this  land  adversely  to  the 
Rajah.  They  came  in  admittedly  as  the 
successors  of  Madhabadlt,  Radhanathadit,  and 
Jainathadit  as  sons  01* as  nephews,  and  ever 
since  that  time  they  have  paid  an  annual  rent 
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of  Rs.  loi  to  the  Rajah.  It  seems  to  us 
therefore  that  they  cannot  now  say  that  they 
have  held,  as  they  now  wish  to  say  they  have 
held,  as  trespassers  so  as  to  fi^ivc  themselves 
the  benefit  of  the  Statute  of  Limitations.  It 
is  not  shown  that  they  distinctly  set  up  a 
mokurruree  title  more  than  twelve  years  ago 
so  as  to  bring  the  case  within  the  ruling  in 
the  8th  Bengal  Law  Reports  referred  to  by 
the  respondent. 

Upon  these  grounds,  therefore,  we  think 
that  the  decisions  of  the  Courts  below  upon 
the  facts  were  right,  but  that  the  ground 
upon  which  the  Lower  Appellate  Court  has 
reversed  ihe  judgment  of  the  first  Court  is 
not  a  valid  ground.  The  result  is  that  the 
decision  of  the  Lower  Appellate  Court  will 
be  set  aside,  and  the  decision  of  the  Court  of 
first  instance  restored  and  affirmed.  The 
plaintiff  will  get  his  costs  of  the  first  Court, 
but,  under  the  cijcumstances,  we  think  each 
party  may  bear  his  own  costs  of  this  appeal 
and  of  the  Lower  Appellate  Court. 


The  1 8th  June  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Right  of  occiipancy— Tenancy  of  a  portion. 

Case  No.  1999  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dinagepore,  dated  ihe  r^ih 
April  /<?7j,  reversing  a  decision  of  the 
Moonsiff  of  Shihgunge,  dated  the  30th 
November  18J2. 

Amar  Chand  Lahatta  (Plaintiff),  Appellant, 

versus 
Bukshee  Pyekar  (Defendant),  Respondent. 
Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Anund  Chunder  Ghossal  for 
Respondent. 

Land  which  is  held  as  one  tenure  is  either  subject  to 
a  right  of  occupancy  as  a  whole,  or  it  is  not  subject  to 
any  njfht  of  occupancy  as  to  any  part  of  it.  If  the 
whole  land  has  been  held  for  more  than  twelve  years 
then  the  tenant  has  a  right  of  occupancy;  but  if  within 
twelve  years  thft  tenant  has  been  allowed  to  take  pos- 
session of  fresh  lands,  and  such  addition  was  intended 
to  create  a  fresh  tenure,  then  as  regards  the  whole  a 
right  of  occupancy  has  not  been  acquired,  although  a 
portion  has  been  held  for  more  than  twelve  years. 

Markby,  J.—lv  the  objection  as  to  the 
form  of  the  notice  had  been  insisted  upon, 
it  might  have  led  to  the  dismissal  of  the 
suit.      But    tbe    parties    have    very    wisely 


agreed  not  to  insist  upon  that  objection,  but 
that  we  should  deal  with  the  case  upon  the 
other  questions  that  have  been  raised.     Now, 
it  appears  to  us  that  both  the  judgments  of 
the  Courts  below  are  incapable  of  being  sap- 
ported  and  must  be  set  aside ;  and  the  cass 
must  be  remanded  in  order  to  a  fresh  trial, 
and,  as  the  parties  agreed,  with  liberty  to 
give  any  fresh  evidence  if  either  party  may 
desire.     But  for  the  future  determination  of 
the    case,   it    is   desirable  that   we    should 
express  our  reasons  for  coming  to  the  con- 
clusion  that   the    judgments    of   the    lower 
Courts   cannot  be  supported.     In  the  first 
place,  the  Moonsiff  has  found  that  even  if 
the  defendant  did  actually  occupy  more  land 
in  e.^cess  of  the  43  beeghas  10  cottahs  and 
10  dhoors,  he  must  be  considered  as  a  tres- 
passer with  regard  to  the  excess  lands,  for 
he   has   not   paid    rent  for   them,   and  the 
zemindar  is  in  every  way  competent  to  eject 
him    from    those   lands.     Now,  it  certainly 
seems    quite    impossible   to    maintain  that, 
when   we   find  that  (how    long  we   do  not 
know  exactly,  but  certainly  for  some  time) 
rent  has  been  received  by  the  zemindar,  not 
the   original   rent  which   was   fixed   by  the 
jummabundee  for  the  land  then  held,  but 
for  the  whole  land  in  the  defendant's  posses- 
sion.    Therefore,  it  is  quite   clear  that  the 
finding  of  the  Moonsiff  that  these  lands  were 
held  by  the  defendant  as  trespasser,  and  that 
he  had  not  paid  rent  for  them,  cannot  be 
supported.     On  the  oiher  hand,  the  Judge's 
opinion   seems    to   be   that,    as   soon   as  it 
appeared  that  there  was  any  occupancy  of 
any  part  of  the  tenure  for  more  than  twelve 
years,  that  at  once   disposed    of  this  suit. 
That,  we  think,  is  also  going  too  far.     What 
we  think  to  be  the  proper  view  of  the  case 
is  this,  that  either  the  whole  tenure,   which 
was  clearly  one  tenure  and  held  as  one  tenure, 
is  subject  to  a  right  of  occupancy  as  a  whole, 
or  else  that  it  is  not  subject  to  any  right  of 
occupancy  as  to  any  part  of  it.     The  parties, 
we  think,  have  agreed  to  treat  this   as  one 
tenure,  and  if  the  whole  land  now  held  by 
the  defendant  has  been  held  by  him  for  more 
than  twelve  years,  clearly  he  has  a  right  of 
occupancy.     If,  however,  this  is  determined 
in  the  negative,   then  the   question  whether 
the  land  should  be  held  subject  to  a  right  of 
occupancy  or  not  must  entirely  depend  upon 
the  intention  of  the  parties  to  be  gathered 
from   the  circumstances  of  the  case.     If  it 
appear  that  within  twelve  years  the  tenant 
has  been  allowed  to  take  possession  of  fresh 
lands,  and  that  the  parties  by  such  addition 
intended  to  create  a  new  tenure,  then  it  must 
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be  held  that  as  regards  ihe  whole  a  right  of 
occupancy  has  not  been  acquired,  although 
it  may  be  established  that  a  portion  has  been 
held  for  more  than  twelve  years'.  But,  on 
the  other  hand,  if  it  be  established  that  by 
such  addition  the  parlies  intendedto  increase 
the  bulk  of  the  old  tenure,  and  not  to  inter- 
fere  with  its  existing  lights,  then  the  tenant 
must  be  deemed  to  have  acquired  a  right  of 
occupancy  to  the  whole,  although  a  portion 
of  it  may  have  been  in  his  possession  for  a 
period  of  less  than  twelve  years  In  order 
10  arrive  at  a  proper  conclusion  upon  this 
matter,  it  seems  to  us  most  important  to 
inquire  into  and  obtain  as  much  information 
as  possible  as  to  the  mode  in  which  the  lands 
now  held  were  originally  taken  possession  of 
by  the  defendant  in  order  to  ascertain  what 
are  the  rights  of  the  parties. 

The  result,  therefore,  is  that  if  any  por- 
tion has  been  held  for  less  than  twelve  years, 
the  lower  Court  will  have  to  inquire 
whether  the  right  of  occupancy  has  by 
agreement  of  the  parties  been  extended  to 
the  whole  tenure,  or  whether  that  right  of 
occupancy  which,  but  for  the  agreement  to 
hold  all  the  land  as  one  tenure,  would  have 
extended  to  a  part  has  been  entirely  lost. 
Whatever  view  is  taken  of  this  matter,  there 
must  be  now  no  separation  of  the  tenure. 
There  must  be  a  right  of  occupancy  for  the 
whole  tenure  or  none  whatever.  The  case 
will  be  accordingly  remanded  to  the  first 
Court.     Costs  will  abide  the-result. 


The  iQlh  June  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges, 

Intenrenors— Plaintiffs  against  their  will. 

Case  No.  2144  of  1S73. 

Special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Bhaugulpore, 
dated  the  4th  September  iSy^,  reversing 
a  decision  of  the  Additional  Sudder 
Moonsiff  of  that  District,  dated  the  2gth 
April  187;^, 

Bcharee  Lall  Doss  and  others  (Defendants), 

AppellanlSy 

versus 

Radha  Naih  Doss  (Plaintiff),  Respondent, 


Baboo  Mohesh  Chunder  Chowdhry  for 
Appellants.       ' 

Mr,  R.  E.  Twidale  for  Respondent. 

In  a  suit  for  arrears  of  rent  certain  parties  intervened, 
alleging  that  they  were  co-sharers  with  plaintiff.  They 
were  placed  by  the  first  Court  on  the  record  as  defend- 
ants and  the  suit  vvas  dismissed.  The  Lower  Appellate 
Court  transferred  the  interveners  agfainst  their  w«U 
to  the  side  of  the  plaintiffs,  and  remanded  the  case  for 
re- trial : 

Held  that  this  proceedings  was  without  authority  or 
jurisdiction,  as  a  person  cannot  be  made  a  plaintiff 
acfalnst  his  will,  unless  there  is  such  an  equity  on  the 
part  of  another  as  to  compel  him  to  be  sucn. 

Phear,  J. — In  this  suit  one  Radha  Nath 
Doss  seeks  to  recover  from  persons  who  are 
called  the  ryot  defendants  arrears  of  rent 
to  the  entire  amount  of  16  annas  in  the 
rupee  upon  the  footing  of  jumma-wassil- 
bakee  papers  prepared  by  his  putwaree. 

Upon  this  plaint  being  filed  the  present 
special  appellants  intervened,  saying  that 
they  are  co-sharers  with  Radha  Nath  Doss, 
and  that  he  is  not  entitled  to  the  16  annas 
of  the  rent  which  he  claims. 

The  Moonsiff  placed  the  intervenors  upon 
the  record  as  defendants;  and  their  state- 
ments being  admitted  by  the  plaintiff,  the 
Moonsiff  was  of  opinion  that  the- plaintiff's 
suit  ought  to  be  dismissed.  And  it  seems  to 
us  very  plain  that  this  opinion  was  right. 

On  appeal  from  this  decision  of  the  Moon- 
siff to  the  Lower  Appellate  Court,  the  Sub- 
ordinate Judge  transferred  the  present  special 
appellants  from  their  situation  as  defendants, 
in  which  they  had  been  placed  by  the  Moon- 
siff, to  the  side  of  the  plaintiff,  not  only« 
without  their  concurrence,  but  entirely 
against  their  will,  and  having  done  this 
remanded  the  case  for  re-trial. 

It  seems  to  us  that  this  proceeding  was 
without  authority  or  jurisdiction.  It  is  a 
general  rule  that  a  person  cannot  be  made  a 
plaintiff  against  his  will,  although  no  doubt 
there  are  some  cases  in  which  third  persons 
may  have  such  an  equity  against  the  person 
objecting  to  be  made  plaintiff  as  entitles 
them  to  ask  the  assistance  of  the  Court  in 
order  to  compel  him  for  their  sake  to  take  up 
the  part  of  the  plaintiff.  No  such  equity 
is  pretended  on  the  part  of  Radha  Nath 
Doss.  He  brought  the  suit  in  his  own 
name,  and  said  nothing  whatever  about  his 
co-sharers,  and  he  sought  to  recover  the 
arrears  of  rent  claimed  in  this  suit  upon 
the  fooling  of  his  own  right  alone.  He  has 
neither  put  forward  nor  has  he,  on  the 
admitted  facts,  any  equity  upon  which  he 
could  ask  the  Court  to  compel  the  special 
appellants  to  join  with  him  as  plaintiffs  in 
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this  suit.  And  the  inconvenience  of  the 
union  of  ifiese  twt)  sets  of  persons  as 
plaintiffs  is  very  manifest,  because,  when 
the  present  special  appellants  intervened, 
they  did  so,  not  only  on  the  ground  that 
Radha  Nalh  Doss  was  not  the  person  solely 
entitled  to  the  arrears  of  rent,  but  because 
they  were  at  issue  with  him  as  to  the  shares 
in  which  he  and  they  were  respectively 
entitled  to  those  rents.  The  Court  had  no 
right  under  these  circumstances  to  place 
them  in  the  position  of  being  co-plaintiffs 
with  Radha  Nath  Doss  against  their  will, 
the  result  of  which  would  eventually  be, 
supposing  the  plaintiffs  succeeded  in  obtain- 
ing a  decree,  that  the  two  sets  of  plaintiffs 
would  eventually  have  to  contend  with  one 
another  as  to  their  respective  rights  to  share 
in  the  produce  of  the  suit. 

It  appears  to  us  very  plain  that  the  view 
taken  bv  the  Moonsiff  was  the  coirect  view, 
sind  that  as  soon  as  the  plaintiff  admitted 
that  he  was  not  solely  entitled  to  the  i6 
annas  arrears  of  rent  which  he  claimed,  his 
suit  ought  to  have  been  dismissed.  Accord- 
ingly we  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  affirm  that  of  the  first 
Court  with  costs. 


The  22nd  June  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  VV. 
Ainslie,  Judges, 

'Collector's  certificate  of  sale— Re-formations— 

Accretions. 

I 

Case  No.  3  of  1874. 

Applicaimi  for  review  of  judgment  passed 
by  the  Honble  Justices  Louis  S.  Jackson 
and  W,  Ainslie  on  the  16th  iJecember 
j8y2  in  Special  Appeals  Nos,  i2og  and 
i237ofi8y3* 

Radhika  Mohun  Roy  and  others  (some  of  the 
Defendants),  Petitioners, 

versus 

Gunga  Narain  Chowdhry  and  another 
(Plamliffs),  Opposite  Party. 

The  Advocate- General  and  Baboos  Hem 
Chunder  Banerjee,  Sreenath  BanerjUy 
and  Lall  Mohun  Doss  for  Petitioners. 

Baboos    Sreenath    Doss   and    Tarinee  Kant 
Bhuttacharjee  for  Opposite  Party. 

♦  21  W.  R.  115. 


Where  a  Collector's  certificate  of  sale  conveyed  to  the 
purchaser  a  mehal  and  all  proprietary  rights  which  the 
G(»v*.»rnment  formerly  had  in  it  : 

Hkld  that  althoui^h  it  specified  only  a  certain  quan- 
tity or  land,  it  conveyed  all  the  mehal  with  all  ri|^hts  of 
every  kind  thereto  appertaining:,  and  that  the  purchaser 
could  claim  land  re-formed  on  the  orij^inal  site  of  lands 
f^^rminsr  part  of  the  mehal  or  such  accretion  as  he  wouli 
be  entitled  to  under  the  law. 

Jackson,  J. — The  Advocate- General  has 
moved  for  a  review  of  our  judgment  in  this 
case  upon  two  principal  grounds.  One  is 
that  we  were  wrong  in  holding  the  plaintiff 
to  have  taken  under  his  conveyance  from 
the  Government  anything  beyond  the  14,496 
beeghas  specified  in  the  certificate  of  sale ; 
and,  further,  that  as  to  what  is  described  as 
I  he  third  portion,  which  is  marked  on  the 
map  by  the  Bengalee  letter  (^),  it  ought  not 
to  have  been  g^iven  to  the  plaintiff  supposing 
our  judgment  to  have  been  right  on  the  other 
point,  inasmuch  as  there  is  no  evidence  to 
show  that  it  came  within  the  limits  of  the 
plaintiff's  property  upon  any  ground  on 
which  he  sought  to  claim  it.  The  learned 
Advocate- General  in  supporting  his  appli- 
cation sought  to  show  that  whereas  we 
observed  in  our  judgment  on  the  former 
occasion  that  it  had  not  been  shown  that 
the  present  sudder  jumma  is  different  from 
that  originally  assessed  on  the  mehal,  in 
point  of  tact  this  mehal  had  been  the  subject 
of  repeated  settlements  the  fifth  of  wiiich 
was  made  in  1864,  in  which  the  area  was 
declared  to  be  17,000  beeghas,  and  the  sixth, 
which  was  the  settlement  existing  at  the 
time  when  the  plaintiff  purchased,  showed 
the  mchai  to  consist  of  only  14,496  beeghas, 
and  the  rent  had  varied  accordingly.  Now, 
it  seems  to  us  that  these  circumstances  really 
have  no  bearing  on  the  question  which  wc 
pointed  out  as  being  unproved,  p/s.,  that  on 
the  sale — the  absolute  sale  of  the  proprietary 
rights  to  plaintiff — there  had  been  any  alter- 
ation in  the  fixed  sudder  jumma  or  perma- 
nent rent  payable  to  Government  on  account 
of  the  estate.  The  varying  jummas  fixed 
in  1854,  and  on  the  other  settlements  now 
referred  to,  were  only  temporary  fluctuating 
rents  of  farming  leases,  and  those  leases 
being  only  for  short  periods,  the  rents  would 
of  course  fluctuate  (and  might  vary  very 
greatly)  with  the  quantity  of  land  of  which 
the  farmer  was  on  each  occasion  put  into 
possession.  That  question,  therefore,  stands 
exactly  as  it  did  when  we  last  gave  our 
judgment. 

Then  we  are  referred  to  a  case  in 
20  Weekly  Reporter,  p.  211,  case  of 
Ranee  Shurno   Moyee   vs.  Watson  k   Co., 
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decided  by  the  Judicial  Committee,  which 
the  learned   Advocate-General  considers  to 
be    a    case    very    closely     resembling    the 
present  one,  and  ihe  decision  in  which  appears 
10  him  to  call  for  an  alteration  in  our  judg- 
ment.    That  case  appears  to  us  to  be  very 
clearly  disiinguishable  from  the  present  case. 
The  plaintiff  there  purchased  a  khas  mehal 
called   Chur   Doomriah    Island,   Pergunnah 
Goas,  with  a  sudder  jumma  of   Rs.   2,409, 
and  in  virtue  of  that  purchase  he  claimed 
a    farther     quantity     of      15,000     beeghas 
of  land  which   is  described  to  be  land   to 
the  east  of  Chilmaree  Dara.     The  Judicial 
Committee     observes  :     '*  If     the     plaintiff 
"  could  satisfy  us  that  she  did  buy,  and  that 
"the  Government  did  sell  and  had  the  right 
"  to  sell  that  quantity,  she  would  make  out 
"  her  case."     Then  iheir  Lordships  go  into 
the  facts  of  the  case,  from  which  it  appears 
that  so  far  from  the  Government  having  had 
any  intention  of  selling  that  quantity,  special 
care  was  taken  to  exclude  it  from  the  sale. 
The  present  case  is  the  converse  of  that.     In 
it  ihere   is   no  indication  either  by  wav  of 
implication  or  otherwise  of  any  intention  to 
exclude  the  land.     On  the  other  hand,  the 
Collector's   ceriilicate   conveys   to   the  pur- 
chaser the  mehal  and  all  proprietary  rights 
which   the   Government   formerlv  had.     No 
doubt    there    is    a    specification   of    14.496 
beeghas,  but  we  in  our  previous  judgment 
have    shown   what   we   consider   to   be  the 
meaning  of  that,  and  we  see  no  reason  to 
alter  ihe  opinion  which  we  then  formed  on 
that    point.     We    think,    therefore,     as    we 
thought  then,  that  the  Collector  sold  and  had 
power  to  sell  all  the  mehal  chuck  Nasseer- 
pore   with  all   rights  of  every  kind   thereto 
appertaining,  and  that,  if  the  plaintiff  could 
show  that  the  land  claimed  in  this  suit  was 
either  land  re-formed  on  the  original  site  of 
lands  forming  part  of  the  mehal  sold  to  him, 
or  such    an  accretion  to  the  lands  of  that 
mehal  as  he  would  be  entitled  to  claim  under 
the  Regulation,  he  ought  to  recover.     As  to 
the  portion  of  land  which  goes  to  make  up 
the  ijjOOO  beeghas,  that  seems  to  be  indis- 
putably   shown  to  be  land  which  is  his  by 
re-formation  on  the  old   site.     As  to  the  70 
beeghas   separately  dealt  with  by  the  Court 
below,  that  is  also  found  by  the  Judge  to  be 
plaintiff's  by  re-formaticn. 

Then  ii  is  said  that  we  were  wrong  in 
declaring  that  the  plaintiff  was  entitled  to  a 
decree  in  full  of  all  the  land  claimed,  inas- 
much as  with  regard  to  the  third  portion,  that 
which  is  marked  as  (*rj  in  the  Ameen's  map, 


there  is  no  evidence  to  show  that  the  plaintiff 
was  entitled  to  it,  and  the  Judge  had  found, 
whether  rightly  or  wrongly,  upon  the  evidence, 
that  the  land  was  not  plaintiff's  by  right  of 
accretion  ;  but  then,  although  the  Judge  had 
so  found,  the  question  undoubtedly  also  arose 
whether  this  land  was  not  the  property  of  the 
plaintiff  as  being  a  re-formation  on  the  original 
sites,  and  inasmuch  as  the  Judge  finds  this 
70  beeghas  to  be  such  re-formation,  and  there 
is  no  reason  to  quarrel  with  his  decision  on 
that  point,  because  it  fell  within  the  line 
which  the  judge  held  on  the  Ameen's  inquiry 
as  the  boundarv  line  of  the  mehal  as  it  stood 
at  the  plaintiff's  purchase,  we  think  it  certain 
that,  if  the  Judge  had  decided  on  the  prin- 
ciple noiv  laid  down,  viz.,  that  the  plaintiff 
was  entitled  to  the  whole  mouzah  whatever 
it  may  contain,  he  would  also  have  found  that 
it  fell  within  the  boundary  line  of  the  estate 
as  it  is  shown  to  have  existed  at  the  time  of 
the  former  measurements.  We  do  not  think, 
therefore,  that  there  is  any  reason  for  altering 
the  judgment  which  we  arrived  at  when 
we  last  heard  this  case  in  special  appeal. 

We  think  that  this  application   must   be 
refused  with  costs — rupees  two  hundred. 


The  23rd  June  1874. 
Present  : 
The  Kon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^    and    the    Hon'ble    W.    Ainslie, 
Judi^e,  ' 

Evidence  —  Special  Commissioner's  Report  — 
Written  Statement  —  Admissibility— Rule  of 
Evidence. 

Appeal    ujider    section    /j    of  ihe    Letters 

Patent  a<rainst  an    order   of  the  Honble 

jr.    Markby,    one   of  the  Judges  of  this 

Courty  dated  the  iSth  April  18^4,  in  Privy 

Council  Appeal  No.  11  of  iS6g.* 

Rajah  Leelanund  Singh  (Respondent  to 
England),  Appellant, 

versus 

Mussamut  Lakhpuliee  Thakoorain  (Appel- 
lant to  England),  Respondent. 

•  The  judgment  of  Markby,    J.,   appealed  against, 

TV  as  asfoltoTOS  :  — 

The  i8th  April  1874, 

Present  : 

The  Hon'ble  VV.  Marlcby,  Judge. 

In  the  Matter  of 
Frivy  Council  Appeal  No.  ii  of  1S69. 

Mussamut  Lakhputtec  Thakoorain,   Appellant, 

xersus 

Rajah  Lcelanuod  Sini^h  and  the  Government^ 

Respondents, 
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The  Advocate- General  for  Appellant. 
il/r.  Moniriou  for  Respondent. 

The  report  of  a  Special  Commissioner  was  held  to 
be  inadmissible  as  evidence  as  it  did  not  come  within  any 
provision  of  the  Evidence  Act  which  would  make  it 
admissible. 

The  principle  upon  which  the  admissibility  of  a  writ- 
ten statement  is  determined  is  whether  it  has  been  made 
under  such  circumstances  as.  make  it  reasonable  to 
suppose  that  it  was  done  bond  fide,a.nd  that  the  allegations 

Mr,  Montrio'4.  and  Baboo  Luckhee  Churn  Bosc  for 

Appellant. 

Mr.  R.  E.  Troidale  for  Respondents. 

The  question  which  I  have  to  decide  in  this  case  is 
how  much  the  zemindar  is  entitled  to  under  the  order 
of  Her  Majesty  in  Council  which  directs  **  that  out  of  | 
"  the  moneys  received  by  the  Government  of  Bengal  in  , 
'*  respect  of  the  lands   included  in   the  tenure  of  the  I 
"appellant,  the  zemindar  is  to  receive  the  amount  of  | 
**  the  money-rent  payable  under  that  tenure  durinjj  the 
**  period  in  respect  of  which  the  moneys  in  the  hands  of 
•*  Government  were  received  as  revenue."  And  the  ques- 
tion before  me  has  reduced  itself  to  this  :  VVhether  the 
rent  payable  to  the  zemindar  during  this  period  was 
Rs.  75  or  175  ?  Now,  it  appears  that  in  consequence  of 
the  disputes  which  have  been  going:  on  for  upwards  of 
thirty   years   in    respect  of  this   matter,    the    present 
zemiifdar  has  never  been  in  actual  receipt  of  any  rent 
whatsoever,  and  \s  compelled  to  ^o  back  to  the  history 
of  the  property  before  it  came  into  his  possession. 

Now,  the  place  where  we  should  of  course  naturally 
look  to  see  what  the  rent  payable  was  is  the  sur.nud, 
under  which  the  ghatwals  hold  the  tenure.     The  only 
sunnud,  however,  which  had  been  produced  is  that  of 
1780,  and  that  fixes  the  rent  at  Ks.  75.  That  beinij  the 
only  sunnud  we  have  before  us,  we  must  assume,  I  think, 
that  that  was  the  rent  of  the  tenure,   unless  something 
appears  to  the  contrary.    Now,  there  is  probably  some 
evidence  that  there  were  subsequent  sunnuds,  but  the  ze- 
mindarcannot  produce  those  sunnuds,nor  have  the  phat- 
wals  produced  them  after  a  notice  to  produce  has  been 
served  upon  them.     I  have  not  gone  into  the  question 
whether  or  no  the  zemindar  is  in  a  position  to  give  secon- 
dary evidence  of  those  sunnuds.  Mr.  Montriou   insists 
that  he  is  not ;  and  he  has  filed  aflldavits  in  which  the 
ghatwalsdeny  thatthey  ever  heard  of  any  such  sunnuds. 
But,  apart  from  this,  it  appears  to  me  that  the  evidence 
which  the  zemindar  offers  is  not  such  as  I  am  at  liberty 
to  receive.     It  consists  of  two  classes.     The  first  is  a 
scries  of  documents,  two  of  which  have  been  shown  to 
me,  and  which  purport  to  be  statements  of  the  ghat- 
walee  villages  of  Mehal  Khurruckpore  :  The  first  docu- 
ment that  was  offered  to  l»e  put  in  covered  the  period 
from  121 1  to  1216  F.S.,  and  is  printed  at  page  15  of  the 
paper-book  of  the  Privy  Council  Apocal.  Now,  assuming 
that  there  was  such  a  document  as  this  at  some  time  or 
other  in  the  Collector's  office  (which   is   disputed   by 
Mr.  Montriou),  still  I  do  not  think  that  the  zemindar  can 
make  any  use  of  it  in  this  inquiry.      Mr.  Twidale  says 
that  it  must  be  taken  as  a  return  mauo  by  the  then 
zemindar  Rajah  Kadir  Ali.  But,  even  supposing  it  to  be 
so,  as  far  as  1  have  anything  before  me,  it  only  appears 
to  be  a  statement  made  by  him  of  the  various  matters 
therein  contained,  and  I  cannot  bring  it  under  any  of 
the   rules  of  evidence  which  allow  a  statement  of  a 
deceased  person  to  be  put  in  in  evidence.     It  does  not 
appear  to  me  to  be  a  statement  in  any  way  detrimental 
to  his  interest ;  on  the  contrary,  so  far  as  regards  the  rate 
of  rent,  of  course,  it  would  be  his  interest  to  state  it  to 
be  as  high  as  possible.     On  the  other  hand,  it  is  not 
•  shown  to  be  a  statement  made  in  the  ordinary  course  of 
business.  What  was  the  occasion  of  making  this  or  any 
of  the  subsequent  statements  does  not  appear.    No  rule 


it  contains  are  true.  And  if  as  a  whole  it  is  against  the 
interest  or  the  proprietary  right  of  its  author,  such  parts 
as  are  in  his  favour  cannot  be  rejected. 

Couch,  C.J. — This  is  an  appeal  from  an 
order  made  by  Mr.  Justice  Markby  in  cxecu- 
lion  of  an  order  of  Her  Majesty  in  Council, 
by  which  it  was  ordered  that,  out  of  the 
money  received  by  the  Government  of 
Bengal  in  respect  of  the  lands  included  in  the 
tenure  of  the  appellant  before  Her  Majesty 
in  Council,  the  zemindar,  who  is  appellant 
before  us,  should  receive  the  amount  of  the 
rent  payable  under  the  ghaiwalee  tenure 
during  the  period  in  respect  of  which  the 
monevs  in  the  hands  of  the  Government  were 
received  as  revenue,  and  that  the  remainder 

or  order  requiring  the  zemindar  to  make  these  state- 
ments has  been  produced  before  me.  Indeed,  there  is 
nothing  to  show  that  the  zemindar  made  thero  at  all. 
It  seems  to  me,  therefore,  that  testing  these  documents 
by  the  rules  of  evidence,  they  do  not  satisfy  the  condition 
upon  which  statements  by  deceased  persons  are  admis- 
sible. 

The  other  document  offered  appears  to  be  a  report 
made  by  an  officer  called  a  Special  Commissioner  in  the 
year  I^33  to  the  Commissioner  of  Revenue.  That  again 
does  not  appear  to  be  a  document  which  I  can  admit 
under  the  rules  of  evidence.     If  admissible  at  all,  it  is 
under  section  35,  as  an  official  register  or  record.    But 
it  does  not  seem  to  be  so  admissible.     From  what  has 
been  read  to  me,  it  appears  to  be  a  report  made  upon  a 
sort   of  preliminary  inquiry  instituted  with  a  vieir  of 
enabling  the  person  to  whom  it  was  made  to  decide 
whether  a  more  formal  inquiry  into  the  matter  should 
subsequently  take  place.     1  think  it  would  be  scarcely 
safe  to  assume  that  there  was  such  a  careful  inquiry  of 
all  the  matters  therein  stated  as  to  lead  us  to  the  conclu- 
sion that  the  statements  therein  made  are  true ;  but  that 
it  is  not  necessary  now  to  consider,  because  the  docu* 
ment  according  to  the  rules  of  evidence  is  not  admissible. 
I  may  add  that,although  the  zemindar  may  be  in  some 
difficulty  as  to  proving  the  rent  payable,  yet  it  does  not 
seem  that  this  is  a  matter  wholly  incapable  of  being 
proved  by  more  satisfactory  evidence  than  this ;  because, 
until  the  year  l^4o,  when  the  Government  made  the  first 
attempt  to  resume  this  property,  the  presumption  is  that 
the  rent  was  regularly  paid.     I  think  it  might  be  fairly 
expected  that  evidence  should  have  been  given  as  to 
what  \vas  then  actually  paid  by  the  ghatwals  to  the 
zemindar ;  and  in  fact,  Mr.  Twidale  has  now  asked  that 
the  zemindar  should  have  an  opportunity  of  producing 
oral   evidence   upon   this  point  which,  he  says,  he  is 
instructed  that  he  wiU  be  able  to  do.     I  think,  however, 
that  this  application  comes  too  late.     When  the  last 
adjournment  was  made,  it  was  strenuously  opposed  by 
the  ghatwals  who  insisted  then  very  strongly  that  the 
zemindar  ought  to  have  come   prepared  with  all   the 
evidence  that  he  could  give  on  the  subject ;  but  it  seemed 
to  me  then  that  the  zemindar  was  under  some  difficulty, 
and  that  he  \vas  entitled  to  the  indulgence  which  he  asked 
for.     The  case  was  therefore  adjourned  in  order  that  he 
mi&fht  produce  such  evidence  as  he  could   upon    this 
point.     I  think,  however,  that  it  would  be  contrary  to 
all  rules  of  practice,  and  also  a  great  hardship  upon  the 
ghatwals,  if  the  zemindar,  having  again  failed  on  the 
evidence  which  he  thought  fit  to  produce,  should  have 
another  opportunity  of  proving  his  case.  I  must,  there- 
fore, decide  this  case  on  the  evidence  now  before  me, 
and  as  the  evidence  now  offered  by  Mr.  Twidale  cannot 
be  received  as  showing  what  the  rent  was,  1^  have  no- 
thing to  act  upon  but  the  original  sunnud,  which  shovrs 
that  the  rent  of  this  tenure  was  Rs.  75.     Upon  that 
I  footing  the  account  will  be  made  up. 
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should  be  paid  to  the  appellants  to  Her 
Majesty  in  Council  and  the  respondents  in 
the  appeal  before  us. 

It  was  necessary  for  the  present  appellant 
to  show  what  was  the  amount  of  the  rent 
which  was  payable  to  him  under  the  ghat- 
walee  tenure.  It  might  be  a  nice  question 
upon  which  party,  in  a  case  like  the  present, 
is  the  onus  of  proof.  But  it  is  not  necessary 
to  decide  that,  as  the  appellant  appears  to 
have  given  such  evidence  as  he  was  ^ble  to 
give.  A  sunnud  dated  in  the  year  1780  had 
been  filed  by  the  present  appellant  in  the  suit, 
which  showed  that  the  rent  of  the  ghatwalea 
tenure  was  Rs.  75;  and  the  respondents 
relied  opon  that. 

The  appellant  contended  that  there  had 
been  subsequent  sunnuds,  and  that  the  rent 
bad  been  increased.  And  he  alleged  that 
these  were  in  the  possession  of  the  respond- 
ents, and  sought  to  have  it  inferred  from 
their  non-production  that  they  would  show 
that  there  was  an  increase  of  the  rent. 

That    there    were    subsequent    sunnuds 

appears  to  be,  if  not  certain,  at  least,  most 

probable;  because  there  was  in  18 13  a  per- 

wanna    which    recites    a    petition     for     a 

sunnud,  and  it  would  seem  that  the  sunnud 

in  1780  was  limited  to  the  person  named  in 

It,  and  that,  on  his  death,   a  fresh  sunnud 

would  ^  be    issued.     The    respondents,    by 

affidavit,  denied  that  they  had  any  sunnuds 

in  their  possession,  and  the  appellant  was 

anable  to  show  that  this  was  untrue.    We 

canooC  assume  that  they  had  sunnuds  which 

they  did  not  think  fit  to  produce. 

In  this  state  of  things  the  appellant 
;  relied  upon  a  document  which  was  in 
evidence  in  the  suit,  and  purports  to  be  a 
statement  of  the  ghatwalee  villages  in 
Mehal  Khurruckpore  in  121 1  and  iai6 
Fusiee  by  the  zemindar.  In  this  there  is  in 
the  hkst  column  against  the  name  of  the  pro- 
perty in  question  the  statement  "original 
rent  Rs.  74;  increased,  rent  Rs.  loi." 
He  also  tendered  in  evidence  the  report  of  a 
Special  Commissioner  made  in  1835. 

Mr.  Justice  Markby  held  that  neither  of 
these  documents  was  admissible  in  evidence, 
and  be  also  expressed  an  opinion  that,  if  they 
had  been,  they  would  not  have  made  any 
difiference  in  the  decision  which  he  came  to 
that  the  rent  must  be  fixed  at  Rs.  75.  the 
mm  named  in  the  sunnud  of  1780. 

In  the  course  of  the  argument  we  stated 
our  opinion  that  the  report  of  the  Special 
Commissioner  was  not  admissible.  It  does 
not  come  within  any  provision  of  the 
""iridence  Aft  which  would  make  it  admis- 
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sible.  The  question  which  we  reserved 
for  consideration  is  whether  the  statement 
was  admissible  ;  and,  if  so,  whether  it  would 
make  any  difference  in  our  decision. 

We  cannot  concur  in  the  opinion  of  the 
learned  Judge  that  this .  statement  was  not 
admissible  in  evidence.  It  is  a  statement  by 
which  the  interest  in  the  mehal  of  the 
person  making  it  is  reduced  or  a£fected ;  it  i^ 
against  his  interest  and  against  his  proprie- 
tary right.  The  effect  of  it  is  to  cut  down 
the  proprietary  right,  to  subject  it  to  the  tenure 
or  incumbrance  which  is  mentioned.  It  is 
true  that  in  one  part  of  it  there  is  what  may 
be  said  to  be  not  against  his  interest  but 
in  his  favour,  namely,  the  amount  of  the 
original  rent  and  increased  rent  payable  to 
him.  But,  when  a  document  of  this  kind 
is  tendered  in  evidence,  it  is  not  to  be  divided 
into  parts,  and  the  part  which  is  in  favour  of 
the  person  making  it  rejected,  and  that 
which  is  against  his  interest  accepted.  The 
question  is  whether,  taking  the  document  as 
a  whole,  it  is  against  the  interest  or  the  pro-  ' 
prietary  right  of  the  person  making  it.  In 
estimating  the  value  of  any  particular  part 
of  it,  that  may  be  looked  at ;  but  the  prin- 
ciple upon  which  the  admissibility  of  it  is 
determined  is  whether  it  has  been  made 
under -such  circumstances  as  makes  it  reason- 
able to  suppose  that  it  was  done  bond  fide, 
and  the  statements  are  true. 

But,  although  it  is  admissible,  it  appears  to 
us  that  it  is  not  sufficient  to  prove  what  the 
appellant  contends  for,  that  there  was  an 
increased  rent  of  Rs.  101,  and  that  sunnuds 
were  granted  at  that  rent.  In  the  first  place 
there  is  a  discrepancy  between  the  state- 
ment and  the  sunnud  which  we  have  in  the 
proceedings.  There  the  rent  is  said  to  be 
Rs.  75  ;  here  the  original  rent  is  stated  to 
be  Rs.  74.  This  may  be  a  mistake,  but  the 
fact  that  a  mistake  has  been  made  affects  the 
value  of  the  evidence. 

But  its  value  is  much  more  affected  by 
the  circumstance  that  this  return  or  statement 
does  not  appear  to  be  one  which  might  come 
to  the  knowledge  of  the  parties  interested 
in  disputing  the  truth  of  this  part  of  it. 
We  have  nothing  to  show  that  the  ghatwal 
who  was  liable  to  pay  the  rent  would  know 
what  was  here  inserted,  or  if  he  knew  it 
would  have  any  means  of  having  it  corrected.* 
This  makes  its  value  comparatively  little. 
It  is  not  such  that  we  can  take  it  as  evidence 
for  the  present  appellant  that  a  new  sunnud 
was  granted  before  this  time  by  which  the 
higher  rent  which  he  claims  was  made  pay- 
able, 
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Therefore,  although  we  do  not  concur  in 
the  view  which  the  learned  Judge  took  of 
the  admissibility  of  the  statement  in  evidence, 
we  think  that  the  cohclusion  which  he  came 
to,  that  the  present  appellant  had  failed  to 
prove  the  rent  to  be  other  than  what  the 
respondent  contended  for,  is  right,  and  that 
the  appeal  ought  to  be  dismissed  with  costs, 
which  we  fix  at  Rs.  loo. 


The  23rd  June  1874. 

Present : 

The  Hon^ble  Sir  Richard  Couch,  Kt., 
Chief  yuslice,zxidii\it  Hon'ble  W.  Ainslie, 
Judge. 

Compensation— Principle  for  determining^  Value 
— Occupied  and  Unoccupied  Land* 

Case  No.  65  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Hooghly,  dated 
the  30th  September  t8j2. 

The    Collector    of    Hooghly  on  behalf  of 
Government  (First  Party),  Appellant, 

versus 

Raj  Kristo  Mookerjee  and  others  (Claimants), 

Respondents. 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellant. 

The  Advocate-General  and  Baboos  Mohinee 
Mohun  Roy ^nd    Umbika  Churn  Banerjee 
^  for  Respondents. 


In  determining  the  compensation  to  be  allowed  for 
land  taken  for  public  purposes,  the  Court  distinguished 
between  the  occupied  and  the  unoccupied  land.  In  the 
case  oC  the  former,  the  income  yielded  was  taken  into 
account  with  a  view  to  consider  the  number  of  years' 


purchase  to  be  allowed  for  the  land,  and  in  estimating 
the  value  of  godowns  yielding  rent,  a  deduction  was 
made  for  the  chance  of  some  of  them  beings  unoccupied 
for  part  of  the  year,  as  well  as  for  periodical  impairs 
and  municipal  taxes. 

In  the  case  of  unoccupied  land,  it  was  held  that  the 
thingr  to  be  looked  at  was  not  the  cost  of  what  had  beea 
done  to  preserve  the  land  or  the  money  spent  on  im* 
provements,  but  the  market-value  at  the  time,  with 
an  allowance  for  the  manner  in  which  the  land  was 
taken  from  the  claimant. 

Couch,  C,y. — In  considering  what  amount 
ought  to  be  allowed  for  compensation  in 
this  case,  we  are  obliged  to  follow  the 
method  which  has  been  adopted  by  Mr. 
Prinsep  and  the  Assessor,  for  the  evidence  in 
the  case  does  not  furnish  materials  for  any 
other.  If  it  had  done  so,  it  would  have 
been  useful  at  least  to  use  both  methods,  and 
compare  the  results.  We  mean  that,  if  we 
could  see  what  is  the  income  arising  from 
the  occupied  land,  and  the  quantity  of  it 
now  yielding  income,  we  might  consider 
what  number  of  years'  purchase  should  be 
allowed  for  it,  and  then  estimate  the  value  of 
the  remaining  land  in  the  manner  in  which 
Mr.  Prinsep  has.  But  he  has  not  given  us 
the  means  of  determining  what  quantity  of 
land  is  yielding  income.  He  has  taken  a 
certain  quantity  of  land  as  covered  by 
buildings,  and  has  treated  all  the  rest  as 
unoccupied  land,  when  in  fact  there  is  some 
land  not  covered  by  buildings  which  pro- 
duces rent. 

Following  the  mode  adopted  by  the  Judge 
and  the  Assessor,  with  whom  he  agreed,  we 
think  that  the  allowance  for  six  godowns  at 
Rs.   5   a  month,    and    deducting  only  six 
months'  rent  of  one  of  them,  is  much  more 
than  ought  to  have  been   made.     In   con- 
sidering the  value  of  these  godowns,  we  must 
see  whiit  is  the  annual  rent  that  they  are 
likely  to  produce.     In  estimating  that  and 
their  consequent  value  to  the  owner,  it  would 
be  a  great  mistake  to  assume  that  every  one 
of  them  would  be  always  let,  always  produc- 
ing rent.     A  fair  deduction  must  be  made 
for  the  chance  of  some  of  them  being  left 
unoccupied  for  part  of  the  year.     A  deduc- 
tion of  only  six  months'  rent  is  certainly  not 
sufficient.     Considering   the   description   of 
the  property,  we  think  that,  for  the  purpose 
of    ascertaining    what    these   godowns    are 
worth,  we  ought  not  to  assume  that  more 
than  two-thirds  of  them  would  be  constantly 
let,  and,  instead  of  allowing  five  and  a  half 
of  them  as  always  producing  rent,  we  would 
only    allow    four.      This    will    reduce    the 
amount  to  Rs.  4,800.   Mr.  Prinsep  has  allowed 
Rs.  7,200  less  600.     We  think  we   shouhf 
substitute  for  it  Rs.  4,800. 
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Then  he  has  allowed  six  months'  rent  for 
putting  the  godowns  in  thorough  repair. 
We  have  nothing  before  us  to  show  that  this 
is  improper,  and  that  deduction  will  be 
made.  But  we  think  that  in  allowing  two 
months'  rent  in  every  year  for  the  periodical 
repairs,  Mr.  Prinsep  has  gone  beyond  what 
he  ought  to  have  allowed.  The  estimate  of 
the  Assessor  for  the  claimant  is  one  month's 
rent,  which,  as  far  as  we  are  able  to  judge 
(and  we  are  obliged  to  do  it  without  any  evi- 
dence), is  a  fair  allowance,  and  a  more  proper 
one  than  what  Mr.  Prinsep  has  allowed.  The 
municipal  tax  has  not  been  objected  to. 
Thus  the  value  of  the  buildings  and  the  land 
upon  which  they  stand  will  be  Rs.  4,800,  less 
Rs.  180  to  put  them  in  repair,  Rs.  600  for 
the  periodical  repairs,  and  Rs.  22-8  for  the 
municipal  tax. 

Then  we  have  to  determine  what  shall  be 
allowed  for  the  value  of  the  unoccupied  land. 
There  is  a  deal  of  evidence  on  this  subject, 
some  of  it  not  properly  evidence  at  all,  and 
some  of  it  to  my  mind  of  not  much  value. 
Mr.  Prinsep  and  the  Assessor  chosen  by  the 
claioMint  have  fixed  the  value  at  Rs.  100 
a  cottah,  and  they  appear  to  rely  very  much 
upon  the  fact  that  this  was  given  for  the 
purchase  of  land  for  the  Post  Office. 

We  think  they  have  given  too  much 
importance  to  that  instance.  The  evidence 
shows  that  there  has  been  a  very  great 
increase  in  the  value  of  land  at  Ootterparah 
within  the  last  ten  years.  Dino  Nalh  Bose, 
one  of  the  w^itnesses,  says  that  the  lands  are 
worth  now  half  as  much  more  than  what 
they  were  worth  ten  years  ago,  the  enhance- 
ment in  value  being  due  to  the  disputes  and 
rivalry  between  the  two  brothers.  There  is 
another  witness  who  puts  the  advance  at 
less  than  that.  But,  allowing  that  this  has 
been  the  increase  in  the  value  of  the  land 
there,  we  think,  looking:  at  the  whole  of  the 
evidence^  that  this  land  would  not  formerly 
have  been  worth  more  than  Rs.  40  a 
couah ;  and,  if  we  allow  that  increase,  we 
think  we  shall  be  giving  quite  a  sufficient 
compensation  for  this  land.  We  would  allow 
for  the  land  at  the  rate  of  Rs.  60  a  cottah, 
which  will  give,  instead  of  the  Rs.  7,606 
allowed  by  the  Judge,  Rs.  4,5^3- 

Then  Mr.  Prinsep  has  disallowed  what  the 
Collector  bad  included  in  his  estimate  and  in 
the  offer  which  he  made,  and  also  what  the 
Assessor  for  the  claimant  has  allowed, 
namely,  the  costs  of  the  poshta  which  has 
been  erected  for  the  purpose  of  preserving 
this  land.  We  entirely  agree  in  what  Mr. 
^rinsep  says  as  to  the  grounds  upon  whith 


that  ought  to  be  disallowed.  What  we  are 
to  look  at  is  the  market-value  of  the  land. 
The  party  is  to  have  the  market-value  and 
also  a  certain  allowance  on  account  of  the 
manner  in  which  the  land  is  taken  from  him. 
The  market-value  is  not  to  be  estimated  by 
the  costs  of  what  may  have  been  done  to 
preserve  the  land.  It  is  not  to  be  estimated 
by  the  money  the  owner  may  hav6  spent  in 
improving  the  land  ;  for  a  man  might  spend 
a  great  deal  of  money  on  improvements,  and 
yet  the  result  might  be  that  the  market-valoe 
was  not  increased  to  the  amount  which  he 
had  thought  fit  to  spend.  We  are  to  see  what, 
at  the  time  the  land  is  taken,  is  the  market- 
value  qf  it,  and  we  think  that  may  be  fairly 
estimated  at  Rs.  60  a  cottah.  The  cost  of 
erecting  the  poshla  cannot  be  allowed.  Five 
rupees,  the  value  of  a  tree,  will  be  allowed. 

The  result  is  that  for  the  unoccupied  land 
and  the  tree  we  shall  allow  Rs.  4,568,  and  for 
the  land  and  buildings,  Rs.  4,800,  less 
Rs.  600,  Rs.  180,  and  Rs.  22-8  (which  the 
Advocate-General  agreed  to  take  as  Rs.  20), 
or  Rs.  4,000,  the  two  sums  making  a  total  of 
Rs.  8,568,  to  which  must  be  added  the  15  per 
cent,  allowed  by  the  Act,  the  whole  amount- 
ing to  Rs.  9,853. 

Costs  will  be  allowed  in  the  same  way  as 
if  this  were  an  appeal  in  a  suit,  the 
respondent  having  the  costs  as  the  sum 
awarded  exceeds  the  offer  of  the  Collector. 

The  Rs.  9,853  will  carry  interest  at  the 
rate  of  6  per  cent,  per  annum  from  the  date 
of  possession  to  the  date  of  payment. 


The  23rd  June  1874. 
>  Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Act  VIII.  of  185^  8S.  308  &  20^— Assignment  of 
Decree— Act  XXIII.  of  x86z,  s.  zi— Set-o£f.* 

Case  No.  1992  of  1873, 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated  the 
2Sth  July  i8*j2i  reversing  a  decision  of  the 
Sudder  Moonsiff  of  that  District,  dated 
the  a  2nd  December  rSjt, 

Rughoo  Nundun  Ram  (Defendant), 
Appellant^ 

versus 

Somessur  Panday  and  others  (Plaintiffs), 

Respondents, 
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Bahoos  Kalee  Kisken  Sen  and  Chunder 
Mad  hub  Ghose  for  Appellant. 

Mr,  R,  E,  Twidale  for  Respondents. 

X,  y,  and  Z  obtained  a  decree  in  the  Sub-Judp^e's 
Court  ajs^ainst  B,  who  subsequently  obtainea  a  decree 
in  the  Moonsiff's  Court  against  X,  Y,  and  Z.  Shortly 
after  this,  X,  Y,  and  Z  applied  to  the  Sub^Judsfe  for  an 
attachment  of  the  decree  of  B,  who,  pending^  the  appli- 
cation, assigned  it  to  R,  after  which  the  attachment  was 
efifected*  R  then  applied  to  the  Moonsiff,  and  obtained 
an  order  for  full  execution.  X,  Y,  and  Z  on  this  sued  R 
to  have  their  title  to  a  set-off  declared.  Their  suit  was 
dismissed  in  the  first  Court,  but  the  Lower  Appellate 
Court  decreed  their  Claim  : 

Hbld  that,  as  the  assignee  of  b*s  decree,  R  must, 
under  Act  VI II.  of  i85p,  s.  20S,  be  considered  and 
treated  in  all  respects  as  if  he  were  the  original  decree- 
holder,  and  in  that  character  party  to  the  suit : 

Held  that  the  question  raised  by  X,  Y,  and  Z  was  one 
raised  between  the  parties  relating  to  the  execution  of 
the  decree  within  the  meaning  of  Act  XXII I.  of  1861, 
s.  1 1,  and  therefore  the  present  suit  cannot  lie  : 

Held  that,  on  R's  application  tu  the  Moonsiff  for 
execution,  the  Moonsiff  ought  to  have  refrained,  in  the 
atisence  of  authority  from  the  attaching  Court,  from 
substituting  R's  name  for  B's  in  the  decree,  and  if  he 
did  alter  the  decree,  he  ought  even  then  to  have  given 
reasonable  effect  to  the  application  of  X,  Y,  and  Z  for  a 
set-off,  e,  ^.,  staying  proceedings  to  enable  JC,  Y,  and  Z 
to  get  their  decree  transferred  to  his  Court. 

Phear,  J, — The  material  facts  of  this  case 
appear  to  be  as  follows  : — 

On  the  25th  December  1866,  the  three 
persons,  who  were  the  original  plaintiffs  in 
this  suit,  obtained  a  decree  in  the  Principal 
Sadder  Ameen's  Court  against  one  Mussamut 
fiusgitta  for  a  sura  of  Rs.  700  by  way  of 
compensation  for  the  loss  of  certain  mesne- 
profits.  On  the  2nd  February  1870,  the 
same  Mussamut  Busgitta  obtained  a  decree 
for  Rs.  534  in  the  Moonsiff 's  Court  against 
these  three  persons,  whom  we  may  call  the 
plaintiffs  in  the  present  suit,  although,  since 
the  date  of  the  first  trial,  one  of  them  is 
dead  and  is  now  represented  by  his  widow 
as  guardian  for  his  infant  son.  A  few  days 
after  Mussamut  fiusgitta  had  obtained  this 
decree  in  the  Moonsiff 's  Court,  namely,  on 
the  25th  February  1870,  the  present  plaintiffs 
applied  to  the  Subordinate  Judge,  in  whose 
Court  they  had  the  .decree  for  Rs.  700 
against  the  Mussamut,  for  an  attachment  of 
the  Mussamui's  decree  in  the  Moonsiff's 
Court.  Some  delay  took  place  in  obtaining 
this  attachment.  In  the  meanwhile,  namely, 
28th  March,  the  Mussamut  assigned  her 
decree  to  the  present  defendant  Rughoo 
Nundun  Ram.  And  it  was  not  until  two  days 
after  this  assignment  had  been  completed, 
that  the  Mussamut  was  served  with  notice  of 
the  application  for  attachment,  or  the  attach- 
ment itself  was  effected  which  had  been 
applied  for  by  the  plaintiffs  in  the  Subordi- 
nate Judge>  Court  on  February  2  5ih.    These  ' 


attachment-proceedings  were  followed  by 
action  taken  on  the  part  of  Rughoo  Nundun 
for  the  purpose  of  obtaining  execution  of  the 
Mussamut's  decree  in  the  Moonsiff 's  Court. 
And  in  spite  of  the  attachment  of  that  decree 
effected  by  the  present  plaintiffs,  and  also  of 
the  attempt  of  the  present  plaintiffs  to  get 
their  decree  set  off  against  the  Mussamut's 
decree,  on  the  19th  September  1870  the 
Moonsiff  made  an  order  in  favour  of  Rughoo 
Nundun  for  the  execution  of  the  Mussamm's 
decree  against  the  plaintiffs  to  its  full  extent. 
The  plaintiffs,  having  thus  failed  to  obtain 
in  the  Moonsiff 's  Court  the  relief  which  they 
thought  they  were  entitled  to,  brought  the 
present  suit  against  the  defendant  Rughoo 
Nundun  for  the  purpose  of  having  it  declared 
that  they  were  entitled  to  the  benefit  of 
having  their  decree  set  off  against  the  decree 
of  the  Mussamut  which  Rughoo  Nundun 
was  proceeding  to  enforce. 
.  The  first  Court,  it  may  be  shortly  stated, 
dismissed  the  plaintiff's  suit.  But  the  Lower 
Appellate  Court  arriving  at  the  conclusion 
upon  the  evidence  that  the  plaintiff's  right 
was  entirely  made  out,  reversed  the '  deci- 
sion of  the  first  Court,  and  passed  a  decree 
in  favour  of  the  plaintiffs  for  the  whole  amount 
of  their  claim. 

Now  it  seems  to  us  plain  that  the  parties 
and  the  Courts  below  have  entirely  misap- 
prehended the  nature  of  this  suit.  When 
the  Mussamut  assigned  her  decree  to  Rughoo 
Nundun,  he  only  became  entitled  to  execute 
the  decree  under  the  provisions  of  section 
20S  of  the  Civil  Procedure  Code,  because  he 
was  not  the  original  decree-holder.  And  the 
terms  of  that  section  are  very  explicit.  They 
are  as  follow : — 

'^  If  a  decree  shall  be  transferred  by  assign- 
"  ment  or  by  operation  of  law  from  the 
"  original  decree-holder  to  any  other  person, 
''  application  for  the  execution  of  the  decree 
"  may  be  made  by  the  person  to  whom  it 
"  shall  have  been  so  transferred  or  his  pleader ; 
"  and  if  the  Court  shall  think  proper  to 
''  grant  such  application,  the  decree  may  be 
''  executed  in  the  same  manner  as  if  the 
"  application  were  made  by  the  original 
"  decree-holder." 

The  Moonsiff's  Court  seems  to  have  enter- 
tained the  question  whether  Rughoo  Nundun 
was  entitled  under  this  assignment  which  he 
had  obtained  from  the  Mussamut  to  execute 
the  decree  which  she  had  formerly  obtained 
against  the  present  plaintiffs,  and  to  have 
come  to  the  conclusion  that  there  was  suffi- 
cient cause  within  the  meaning  of  this  section 
for   allowing  him   to   execute  that  decree. 
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That  being  so,  he  could  have  only  executed 
it  in  the  manner  in  which  the  original  decree- 
bolder  would  have  executed  it  had  the  assign- 
ment not  been  made,  and  in  the  matter  of  the 
execution  he  must  be  subject  in  all  respects 
to  the  same  considerations  as  regards  the 
execution  as  the  original  decree-holder  would 
have  been.  In  short,  for  the  purpose  of 
executing  this  decree,  he  must  be  considered 
and  treated  in  all  respects  as  if  he  were  an 
original  decree-holder,  and  in  that  character 
party  to  the  suit. 

Then  secUon  ii,  Act  XXIII.  of  1861, 
enacts  that  all  *'  questions  arising  between 
*'  the  parties  to  the  suit  in  which  the  decree 
"  was  passed  and  relating  to  the  execution 
'*  of  the  decree  shall  be  determined  by  order 
"  of  the  Court  executing  the  decree,  and  not 
'*  by  separate  suit,  and  the  order  passed  by 
"  the  Court  shall  be  open  to  appeal." 

It  is,  therefore,   plain  that  the  question 
which  was  raised  by  the  present  plaintiffs 
upon  the  application  of  Rughoo  Nundun  to 
execute  the  decree  of  the  Mussamut,  namely, 
the  question  whether  they  were  entitled  to 
have  the  benefit  of  a  set-ofif  of  their  decree 
against  the  Mussamuts  in  the  Subordinate 
Judge's  Court,  was   a  question  relating  to 
the  execution  of  the  decree.    And  it  was  a 
question  which,  within  the  meaning  of  sec- 
tion II,  Act  XXIII.  of  1861,  arose  between 
the  parties  to    the  suit,    although  Rughoo 
Nundun  was  not  the  person  who  had  origin- 
ally obtained  the  decree,  but  only  became 
a  party  to  the  suit  as  assignee  of  the  Mussa- 
mut and  for  the  purpose  of  executing  the 
decree.     This  being    so,    the    present  suit 
cannot  lie.     It  is  forbidden  by  the  express 
words  of  section   11,  Act  XXIII.  of   1861. 
On  this  ground  we  think  that  it  ought  to  be 
dismissed.     But  as  this  objection   was  not 
put  forward   in  the   first  Court  or   in    the 
second    Court,    nor   was   indeed    anywhere 
raised  by  any  of  the  parties,  we  think  that  each 
party  must  bear  his  own  costs. 

We  will  add  further  that  it  seems  to  us 
Jhat  xhe  course  which  the  Moonsiff  has  taken 
on  the  application  of  Rughoo  Nundun  for 
the  execution  of  the  Mussamut's  decree  has 
not  been  a  wxll-considered  course,  or  alto- 
gether conformable  to  the  provisions  of  the 
Civil  Procedure  Code.  When  Rughoo  Nun- 
dun came  to  the  Moonsiff' s  Court  and  asked 
under  section  208  to  be  allowed  to  execute 
the  Mussamut's  decree,  because  he  had 
obtained  an  assignment  of  that  decree  from 
■her  for  valuable  consideration,  the  Moonsiff 
ought  to  have  given  notice  of  that  applica- 
tion to  \he  present  plaintiffs.    And  upon  the 


present  plaintiffs  showing  in  answer  to  that 
application  that  they  had  a  decree  in  the 
Subordinate  Judge's  Court  against  the 
Mussamut  to  a  higher  amount  than  her 
decree  against  them,  the  Moonsiff  ought  not 
to  have  considered  it  proper  to  grant  the 
application  of  Rughoo  Nundun  :  he  ought  not, 
under  such  circumstances  as  those,  to  have 
placed  any  unnecessary  element  of  compli- 
cation between  the  present  plaintiffs  and 
Mussamut  Busgitta. 

The  situation  of  the  parties  at  that  lime 
seems  to  have  been  as  follows:  The  debt 
under  the  decree  of  the  Moonsiff's  Court 
in  favour  of  Mussamut  Busgitta  had  been 
attached  by  the  plaintiffs  in  execution  of 
their  decree  against  Mussamut  Busgitta  in 
the  Subordinate  Judge's  Court.  Now.  the 
effect  of  an  attachment  of  a  debt  is  to 
prohibit  the  debtor  from  paying  it  to  the 
creditor  and  the  creditor  from  receiving 
it,  and  also  to  found  authority  in  the  attaching 
Court  either  to  sell  it  or  to  appoint  a 
manager  to  sue  for  the  realization  of  it.  In 
the  case  of  a  judgment-debt,  whichever  of 
these  alternatives  is  followed  by  the  attaching 
Court,  the  vendee  in  the  one,  and  the  manager 
in  the  other,  is  entitled  to  claim  execution  of 
the  attached  decree.  Moreover,  the  attach- 
ment of  a  decree-debt,  although  probably  it 
does  not  of  itself  prevent  the  Court  in  which 
the  decree  is  from  enforcing  the  execution 
of  it  as  against  the  debtor,  still  obliges  that 
Court,  under  section  237  of  the  Civil 
Procedure  Code,  to  hold  the  money  which 
may  arise  from  its  execution  until  the 
further  order  of  the  attaching  Court,  and 
perhaps  in  the  ultimate  event  to  consider  and 
determine  conflicting  claims  to  it. 

At  the  time  therefore  when  Rughoo 
Nundun  applied  to  be  allowed  as  the 
Mussamui's  assignee  to  execute  her  decree 
against  the  plaintiffs,  the  Moonsiff  knew  that 
he  could  not  lawfully  execute  that  decree  as 
it  stood  and  pay  over  the  proceeds  thereof  to 
the  Mussamut  herself  until  he  should  obtain 
authority  so  to  do  from  the  attaching  Court, 
that  is,  from  the  Subordinate  Judge  ;  and 
consequently,  in  the  absence  of  such  authoritv, 
he  ought  not  to  have  taken  the  step  of,  in  , 
effect,  altering  the  decree  by  the  substitution 
of  Rughoo  Nundun  for  the  Mussamut,  and 
allowing  process  of  execution  to  issue  in  his 
name,  which  step  would  almost  certainly 
lead  to  Rughoo  Nundun  realizing  the  amount 
of  the  attached  decree  without  the  attaching 
creditor  being  heard  in  the  matter.  He 
ought,  under  the  circumstances,  to  have 
refrained  from  granting  Rughoo  Nundun's 
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■  application  under  section  208,  and  have  left 
him  to  his  remedy  against  his  assignor. 
But  even  if  he  did  think  it  right  and  proper 
to  allow  Rughoo  Nundun,  hy  virtue  of  his 
assignment,  to  stand  in  the  shoes  of  the 
Mussamut  for  the  purpose  of  executing  this 
decree,  he  ought  even  then  to  have  given 
reasonable  effect  to  the  application  of  the 
present  plaintiffs  to  have  the  benefit  of  their 
decree  in  the  Subordinate  Judge's  Court  in 
the  shape  of  a  set-off.  It  is  true  that 
section  209  only  applies  to  cases  in  which 
the  two  decrees  are  or  have  in  some  mode 
come  to  be  as  it  were  decrees  of  the  same 
Court  :  still  the  Moonsiff  might  reasonably 
have  stayed  proceedings  for  a  time  sufficient 
to  enable  the  plaintiffs  to  get  a  transfer  of 
their  decree  from  the  Subordinate  Judge's 
Court  to  his  own  Court  for  execution  if  the 
facts  admitted  of  such  transfer  ;  or  in  the 
alternative  to  enable  the  attaching  creditor 
(/.  e ,  the  present  plaintiffs)  to  prefer  a  claim 
to  the  proceeds  of  the  attached  decree  in 
priority  to  Rughoo  Nundun,  and  to  enable 
this  claim  to  be  heard  and  determined  under 
section  237  before  the  money  was  actually 
levied.-  This  has  not  yet  been  done.  The 
question  whether  or  not  the  attaching-creditor 
is  entitled  to  the  proceeds  of  the  attached 
decree,  supposing  it  realized,  in  preference  to 
the  judgment-debtor's  assignee  notwithstand- 
ing that  he  gave  consideration  for  the  assign- 
ment, has  not  yet  been  entertained  and  tried, 
and  it  obviously  ought  to  be  tried  before  pro- 
cess of  execution  is  issued  in  favour  of  Rughoo 
Nundun,  because  if  it  is  determined  in  the 
affirmative  the  process  ought  not  to  be  issued. 
It  would  be  absurd  to  levy  from  the  present 
plaintiffs  money  which  when  levied  must  be 
paid  over  to  them  again.  And  it  seems  clear 
that  if  at  the  time  when  Mussamut  Busgitta 
made  her  assignment  to  Rughoo  Nundun, 
the  present  plaintiffs,  or  their  predecessor, 
could  have  effectually  pleaded  set-off  in  a  suit 
brought  by  her  against  them  to  rei:over  the 
amount  of  her  debt  (had  such  a  suit  been  then 
brought),  Rughoo  Nundun,  her  assignee,  can- 
not be  in  a  belter  position  ;  and  therefore  he 
must  fail  on  the  trial  of  the  question  raised 
under  section  237,  which  is  in  effect  only  a 
summary  suit  for  the  same  purpose. 

We  do  not  of  course  intend  to  say  that 
there  can  be  no  circumstance  under  which  it 
is  not  right  for  a  Court  to  execute  a  decree 
between  the  parties  while  a  counter- decree 
exists  between  the  same  parties  in  another 
Court.  We  confine  our  observations  entirely 
to  the  facts  of  the  present  case. 

The  decree  of  the  Lower  Appellate  Court 


is  reversed,  and  the  plaintiff's  suit  is  dismiss- 
ed for  want  of  jurisdiction.  And  each  party 
will  bear  their  own  costs  in  all  the  Courts. 

It  need  hardly  be  stated  that  the  present 
decree  will  not  put  any  obstacle  in  the  way 
of  the  parties  applying  to  the  Moonsiff's 
Court  for  a  review  of  the  order  which  he  has 
already  made.  , 


The  loth  June  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jackson, 
Judge, 

Res:alation  XI.  of  1825,  s.  4— Diluviated  soil— 
Re-formations— Ownership  of  site— Accretion, 

Case  No.  25  of  1873. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  of  Shahahad,  dated  the  2gih  July 
1873, 

The  Court  of  Wards  on  behalf  of  Dewan  Ram 
Jeeawun  Singh  and  others  (Defendants), 
Appellants^ 

versus 

Radha  Pershad  Singh  (Plaintiff),  Respondent. 

Mr.  G,  H,  P,  Evans  for  Appellants, 
Mr.  L,  P,  PughioT  Respondent. 

If  the  re- formation  of  diluviated  soil  can  be  identified 
with  the  original  site,  and  the  owner  of  such  site  is 
known,  Regulation  XI.  of  1825  does  not  deprive  him  of 
his  property  in  the  re-formed  land. 

Whether  the  re-formed  land  begins  in  the  middle  of 
the  stream  or  from  cither  bank,  and  whether  the  re- 
formation is  by  accretion  to  other  land  or  not,  makes  no 
difference  in  the  principle  of  the  law  that  if  the  site  can 
be  identiBed,  the  land  shall  belong  to  the  owner  of 
the  site. 

Land  which  has  become  the  property  of  a  party  by 
the  operation  of  the  first  clause  of  section  4,  Regula- 
tion XI.  of  1825,  cannot  be  taken  away  from  him  by  the 
operation  of  the  second  clause.  But  the  second  clause 
cannot  give  him  property  which  he  has  not  acquired  by 
accretion. 

Where  clause  2  says  that  in  cases  of  sudden  change 
in  the  course  of  a  river,  the  land  on  being  recogniicd 
shall  remain  the  property  of  the  original  owner,  the  term 
"  original  owner  "  docs  not  mean  the  person  who  may 
for  a  time  have  had  possession  of  the  accreted  land  with- 
out acquiring  a  right  to  the  site  of  it,  but  includes  the 
ownership  of  the  site. 

A  party  failing  to  prove  a  title  by  original  ownership 
of  site  cannot  be  allowed  to  fall  back  upon  a  title  by 
ownership  for  twelve  years 

Couchy  C,  J. — Thk  general  facts  in  this  and 
the  other  cases  which  were  heard  with  it  are 
that  Mouzah  Nowrunga,  the  property  of  the 
plaintiff,  is  situated  above  the  northern  bank 
of  the  Ganges  in  Zillah  Ghazeepore,  and  the 
other  ancient  bank  of  the  river  is  to  the 
south    below    Mouzah  Segowlee   in    Zillah 
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Shahabad.     These   two   banks,   north    and 
south,  are  about  six  miles  distant,  and  the 
disputed  lands  in  this  and  in  the  other  suits 
are   in  both  zillahs.     I  take  this   statement 
of  facts  from  the  proceeding  of  the  Deputy 
Collector  in  1864.     He  says  that  within  the 
six  miles  the  river  Ganges  generally  changes 
its  course,  that  is,  sometimes  it  flows  below 
the  northern  bank  and  sometimes  below  the 
southern  bank,  and  occasionally  between  the 
two    banks   in   various   directions.     During 
the  period  of  the  permanent  settlement,  the 
river  Ganges  appears  to  have  been  below  the 
northern  bank,  because  at  that  time  the  area 
of  Mouzah   Nowrunga  used  to  amount  to 
1,975  beeghas,  about  as  much  as  existed  in 
the  northern  bank   in  1264  when  this   pro- 
ceeding was  had ;  and  the  entire  lands  and 
mouzahs  to  the   south   of   it   belonging   to 
Zillah   Shahabad   were   excluded    from   the 
boundary  of  Nowrunga.     After  that  cutting 
away  of  the  mouzahs  of  Zillah   Shahabad, 
the  river  became  current  in  the  south.     At 
the  time   of  the  measurement  of   the  lands 
under   Regulation  XI.  of  1833,   which   was 
completed  in  1S41,  the  northern  bank  of  the 
river  was  situated  in  the  place  where  there 
is  a  mark  with  blue  paint  in  the  map  prepared 
by  the  Revenue  Surveyor,  that  is,  the  place 
from  which  from  the  period  of  the  permanent 
settlement  the  river  had  receded  about  four 
miles,  causing  the  lands  of  t'he  other  mouzahs 
of    Zillah    Shahabad,    which    were    washed 
away  by  the  recession  of  the  river,  and  lay 
on   the  northern  bank  thereof,  to  be  mixed 
up   with  the  area  of  Nowrunga.     Including 
this,   during  the  measurement  under  Regu- 
iation    XI.   of    1833   the    area   of   the   said 
mouzah  amounted  to  5,369  beeghas.     And 
after   that  measurement,  the  course  of  the 
river   remained  in  the  same  direction  as  it 
originally  was,  that  is,  towards   the   south. 
Accordingly,     in     1^45.    when  the  survey- 
measurement  of  Zillah  Shahabad  was  made, 
the  river  receding  further  to  the  south  was 
current  in  the  spot  where  it  is  marked  by  a 
red  line  in  the  map  of  the  Revenue  Surveyor 
(this  map  is  in  the  proceedings),  and  the  lands 
which  were  washed  away  from  the  south,  and 
accreted  on  the  north,  were  included  in  the 
area    of  Nowrunga.     After  the  year    1845, 
the  course  of  the  river  also  continued  in  the 
direction  towards  the  south.     And  in  1264, 
corresponding    with  A.  D.     1857,   the   river 
reached  its  former  southern  bank,  which  was 
below  Mouzah  Segowlee,  and  about  six  miles 
distant    from  the  northern  bank.  The  entire 
piece  of  land  situated  on  the  northern  bank  of 
the  river  bad  become  included  in   Mouzah 


Nowrunga.     What    quantity  of     land    was 
included  in  Mouzah  Nowrunga  in  1264(1857) 
cannot  be  ascertained,  because,  subsequently  to 
X  84 1 ,  no  survey-measurement  was  made.  But, 
from  a  map  and  khusra  prepared  by  Lilljee 
Mull  Ameen  upon  the  institution  of  proceed- 
ings by   the  zemindar  of  Nowrunga  in  the 
year  1858,  it  cm  be  ascertained  that,  in  addi- 
tion to  the  area  measured,  there  were  2,800 
beeghas  of  land  to  the  south  of  the  said  area 
under  dispute  at  that  time.     Upon  examin- 
ation of  the  maps  prepared  by  the  Ameen, 
it  appears  that  at  that  time  the  Ganges  was 
current  in.  the   south  adjacent  to  the  place 
where  it  was  current  during  the  preparation 
bf  the  survey-map  towards  the  west  within 
the   area    surveyed   of  Mouzah    Nowrunga; 
and  2,8oD  beeghas  of  land  in  dispute  were 
situated  towards  the  south  of    the  river  in 
the  form  of  a  chukee.     And  a«  the  river  in 
that  shape  suddenly  receded  and  came  from 
below  Mouzah  Segowlee  towards  the  north, 
the   area   of  Nowrunga,  prior  to    1858,   was 
found  to  be  about  7,000  beeghas.     In  that 
year,  in  addition  to  the  lands  of  the  disputed 
chukee,  the  area  of  the  undisputed   portion 
of  Mouzah  Nowrunga,  owing  to  the  diluvion 
from   the   south,    was   even    less    than    the 
surveyed  area,  viz.y  5,369  beeghas.     "Just 
as"  (in  the  words  of  the  Deputy  Collector), 
''  owing    to    the    course    of  the  river  from 
"  north  to  south,  the  lands  alluviated   since 
**  the  time  of  the  permanent  settlement,  up 
"  to  the  year  1264,  corresponding  with  the 
"year    1857,    the    zemindar   of  Nowrunga 
"  kept  including  the  lands  which  alluviated 
"  within  his  own  area  ;  whereby,  in  the  year 
"  1264,   the    area   of  the  mouzah   aforesaid 
"  increased  four-fold  beyond  the  area  of  that 
"  of    the   permanent    settlement,  that    is  by 
"  8,000  beeghas  ;  in  the  same  way  when,  from 
"  the  year  1265,  the  river  receded  from  south 
"to  north,  the  zemindars  of  Sooheea,  &c., 
"  Zillah  Shahabad,  likewise,  by  taking  pos- 
"  session  of  ihesi  lands  which  accreted  on 
"  the  near  southern   bank  of  the  river,  com- 
"  menced  establishing  their  mouzahs  which 
"  had  formerly  been  washed  away ;  whereby, 
"  within  the  period  of  three  years  from  the 
"  receding  of  the  river,  that  is,  up  to  the 
"year  1267,  all  the  mouzahs  washed  away 
"  by  the  river  were  again  established  in  their 
"  own  respective  places,  and  the  river  again 
"  became    current    below   its   old    northern 
"  bank,    and    the   area   of    Nowrunga  only 
"  retained  what  it   had    at   the   lime   of   the 
"  permanent  settlement,  namely,  about  2,000 
"  beeghas."     These  facts  are  proved  by  the 
documentary  and  other  evidence  in  these  suiip 
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In  the  suit  in  which  the  present  appeal 
is,  the  claim  in  the  pUint  is  as  follows:  It 
is  said  to  be  a  suit  for  the  determination  of 
right  and  recovery  of  possession  of  5,241 
beeghas  of  land,  known  by  the  name  of 
chukee  Nowrunga,  Pergunnah  Beehea,  for- 
merly appertaining  to  the  District  Ghazee- 
pore,  and  the  plaint  asks  for  an  order  to 
obliterate  the  traces  of  the  mouzahs  alleged 
by  the  defendants  and  inserted  in  the  map 
drawn  out  by  the  thakbust  Deputy  Col- 
lector in  1864;  for  determination  whether 
in  consequence  of  diluvion,  destruction,  and 
obliteration  of  traces  of  the  entire  mouzahs 
alleged  by  the  defendants,  they,  the  defend- 
ants, have  no  right  whatever  to  the  lands  in 
suit  under  the  provisions  of  Regulation  XI. 
of  1825  and  precedents  of  the  High  Court; 
and  for  annulment  of  the  order  of  the 
Deputy  Collector  of  Ghazeepore,  dated  the 
20th  June  1864,  as  far  as  it  is  Injurious  to 
the  right,  title,  and  interest  of  the  plaintiff, 
and  of  the  orders  embodied  in  the  proceed- 
ings of  the  Deputy  Collector  of  Shahabad 
of  the  29th  June  and  30th  of  May  1864. 

The  grounds  of  suit  are  stated  to  be  that 
after  diluvion  of  the  lands  of  the  District  of 
Shahabad  and  accretion  of  the  same  to  Now- 
runga, the  property  of  the  plaintiff,  the  river 
Ganges  flowed  below  Mouzahs  Soogonny, 
&c.,  lying  in  the  District  of  Shahabad, 
until  the  year  1264  Fuslee,  through  the 
place  marked  as  bhagar  or  channel,  on  the 
south  in  the  survey-map  sought  to  be  set 
aside.  At  the  close  of  1264  and  beginning 
of  1265  Fuslee,  the  ri/er  Ganges,  leaving 
its  old  bed,  at  once  flowed  through  Mouzah 
Nowrunga.  Owing  to  this  change  in  the 
course  of  the  river,  a  large  chukee  or  island 
with  old  traces  and  marks  was  formed 
on  the  south  of  the  new  stream  and  on  the 
north  of  the  old  one.  Also  the  lands  in  the 
old  bed  of  the  river  being  dried  up  became 
fit  for  cultivation  in  connection  and  conti- 
guity with  the  lands  of  the  said  chukee. 
The  plaint  then  stales  that  in  consequence  of 
improper  opposition  and  unfair  interference 
on  the  part  of  the  defendants,  complaints 
were  lodged  before  the  Revenue  authorities 
of  the  District  of  Ghazeepore.  And  that 
"in  the  year  1268,  the  current  stream  left 
the  bed  it  had  occupied  in  1265,  and  at  once 
turned  to  the  north,  and  flowed  through  the 
lands  of  Mouzah  Nowrunga,  the  estate  of 
the  plaintiff,  leaving  with  it  its  old  marks 
and  traces,  and  these  lands  also  being  a 
second  chukee,  opposite  to  and.  in  contiguity 
with  the  old  chukee,  became  the  right  of 
plaintiff."    It  then  sets  out  the  proceedings 


of  the  Deputy  Collectors  which  are  sought 
to  be  set  aside. 

It  is  to  be  observed  that  it  is  not  disputed 
that  the  lands  claimed  are  lands  which 
were  re-formed  in  the  mouzahs  that  had 
been  washed  away.  The  plaintiff  says  that 
in  consequence  of  diluvion,  destruction,  and 
obliteration  of  traces  of  the  entire  mouzahs 
alleged  by  defendants,  they  have  no  right  to 
the  lands  in  suit  under  the  Regulation.  The 
proceedings  of  the  Deputy  Collector  and  the 
map  prepared  by  him  show  that  the  author- 
ities had  been  able  to  identify  the  sites  of  the 
different  properties  that  had  been  washed 
away,  and  to  mark  them  upon  the  map. 
The  plaintiff  founds  his  claim  upon  what 
probably  at  that  time  was  thought  to  b^  the 
right  construction  of  Regulation  XI.  of  1825 
that  there  has  been  an  accretion  to  his 
Mouzah  of  Nowrunga  by  the  gradual  alter- 
ation of  the  course  of  the  river;  and  that 
then  there  was  a  sudden  change  of  the  river 
by  which,  as  he  says,  first  one  chukee  was 
formed  in  1265,  and  then  another  in  1268, 
which  he  claims  to  be  his  property  also  by 
virtue  of  the  Regulation.  I  shall  refer  to 
other  parts  of  the  proceedings  afterwards 
which  show  still  further  that  this  is  the 
nature  of  the  plaintiff's  claim. 

The  suit  was,  in  the  first  instance,  heard 
by  the  First  Subordinate  Judge  of  Shahabad, 
who,  on  the  31st  of  July  1868,  dismissed  it, 
on  the  ground  that  it  could  not  be  enter- 
tained after  the  expiration  of  three  years  from 
the  order  of  the  Commissioner  made  apon 
the  proceedings  of  the  Deputy  Collector, 
which  order  was  said  to  be  dated  the  29th  of 
October  1864.  From  that  decision  there 
was  an  appeal  to  this  Court,  when  it  was 
held  that  the  Subordinate  Judge  was  wrong 
in  his  application  of  the  law  of  limitation, 
and  the  suit  was  remanded  for  trial.* 

It  then  came  on  to  be  heard  by  another 
Subordinate  Judge  of  Shahabad,  who,  on  the 
30th  of  July  1870,  without  taking  any  oral 
evidence,  and  only  upon  the  documentary 
evidence  in  the  suit,  decided  that  the  groand 
taken  by  the  defendants  of  the  ownership  of 
the  original  site  of  the  land  which  had  been 
re-formed  was  futile ;  because,  as  he  says, 
there  was  no  right  of  property  in  the  mere 
original  site  of  alluvial  land.  For  this  be 
qited  decisions  of  this  Court  of  the  25ih  of 
June  i860  and  the  loth  of  July  1867. 
He  then  proceeded  to  ^  apply  what  he  consi- 
dered to  be  the  law  to  the  different  parts 
of  the  property   in    dispute,  and   made  a 

•  1 1  W.  R.  5*7. 
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''modified  decree"  allowing  part  of  ihe 
plaiDtiff's  claim.  It  is  not  necessary  to  go 
into  the  particulars  of  this  decree. 

There  was  an  appeal  from  this  decree 
by  the  principal  defendants  to  this  Court,  and 
it  was  held  by  the  learned  Judges  by  whom 
it  was  heard  that  the  decisions  upon  which 
the  Subordinate  Judge  based  his  judgment, 
had  been  since  very  materially  modified, 
in  fact,  overruled  by  the  judgment  of  the 
Privy  Council  in  Lopez  vs,  Maddun  Mohun* 
Thakoor,*  and  his  decision  was  not  sustain- 
able upon  that  point.  It  was  also  thought 
that  the  case  ought  to  be  sent  back  in 
order  that  the  parties  might  adduce  any 
evidence  that  they  might  desire. 

Thecase  was  accordingly  again  remanded,! 
and  the  learned  Judges  framed  issues  for 
the  guidance  of  the   lower   Court.     These 
were:  (i.)     How  long  has  the  land  now  in 
dispute  or  its  several  parts  been  in  existence. 
and  how  wa^  it  formed  ?     (2.)     When  and 
how  did  the  river  recede  to  the  north  of  the 
land,   the  subject  of  this  suit?   when   and 
bow  did  the  river  cease  to  flow  between  these 
lands   and   the   lands   in   Shahabad,  which 
admittedly  belong  to  the  defendant's  esiate  ? 
(3.)    Was  the  plaintiff  in  possession  of  the 
land  claimed,  or  any  and  what  portion  of  it,  in 
1265  ;  and  was  he  then,  or  at  any  other  and 
Hrhat    time,  and    how,   dispossessed   by  the 
defendants  ?     (4.)  If  the  plaintiff  had  posses- 
sion   till    1265,  or  till  dispossessed   by  the 
defendants,  what  was  the  nature  of  that  pos- 
session, and  when  and  how  was  it  acquired ; 
and  had  it  existed  for  more  than  twelve  years  ? 
I  shall  observe  presently  upon  the  fourth 
Issue,  which  may  possibly  be  considered  as 
introducing  into  the  plaintiff's  case  a  ground 
of   suit    which  is  not   in   the   plaint.     The 
plaintiff  did  not  allege  in  the  plaint  that  he 
had,  by  possession  for  twelve  years,  acquired 
a  right  to  the  re-formed  land.     The  learned 
Judges   seem  to  have  thought  that  it  might 
be  desirable  to  have  this  matter  inquired  into. 
The  suit  having  been  thus  remanded,  it 
was  beard  a  third  time,  and  on  this  occasion 
by  Mr.    Elliot,  the  Judge  of  Shahabad.     I 
do  not  think  it  is  necessary  to  examine  his 
jndgment  at  any  length.     The  grounds  upon 
which  be  decided  the  case  appear  to  be  that, 
with  respect  to  the  lands  that  are  south  of 
the  piece  of  land  occupied  by  the  river  in 
1844,  which  is  shown  on  the  Ameen's  map 
prepared  under  the  order  of  the  Court,  the 
plaintifif    bad    not    shown    any    ground    for 
leversiu^  the  order  of  the  Deputy  Collector 


I  by  virtue  of  which  the  defendants  had 
obtained  possession  of  that  part  of  the  lands. 
And  he  seems,  in  deciding  this,  to  have  been 
governed  by  the  decision  of  the  Privy  Coun- 
cil,* and  also  by  a  decision  of  Sir  Barnes 
Peacock  and  other  Judges  of  this  Courtf 
which  he  refers  to. 

Having  decided  as  to  the  lands  which 
were  south  of  the  river  of  1844,  he  seems  to 
have  applied  the  Law  of  Accretion  to  the 
lands  which  were  to  the  north  of  it,  for  he 
says  that  the  plaintiff,  by  accretion  to  his 
original  and  accreted  estate,  became  possessor 
legally  under  section  4  to  the  land  down  to 
the  southern  bank  of  the  river  or  1844,  and 
on  the  land  beyond  that  southwards  he  was 
a  trespasser,  and  had  not  shown  possession  of 
any  portion  of  that  land  for  twelve  years 
preceding  dispossession. 

"With  reference,"  he  says,  "to  the  land 
"north  of  the  south  bank  of  the  river  of  1844 
"  then,  it  has  to  be  considered  whether  plaint- 
"  ifiF  or  defendants  have  a  right  as  accretions 
"by  alluvion  to  their  several  estates  as 
"alleged,"  apparently,  not  applying  to  this 
part  of  the  properly  in  dispute  the  law- as  to 
re-formation  upon  the  original  site.  And  he 
ordered  that  the  claim  to  the  lands  of 
Khootaha,  liurhawa,  and  Pandeypore  should 
be  dismissed  in  toto ;  that  of  the  lands  of 
Pursondah  and  Sooheea,  the  plaintiff  should 
be  decreed  so  much  as  is  on  the  north  of  the 
south  bank  of  the  river  of  1844  as  shown  in 
the  Ameen's  map,  with  the  provision  that 
the  river  be  taken  as  being  four  chains  to  the 
south  of  the  position  shown  in  the  said  map, 
the  lands  to  the  north  of  the  south  bank 
being  alluvial  accretions  to  the  alluvial  lands 
of  the  plaintiff's  estate  of  Nowrunga,  and  to 
that  extent  he  annulled  the  survey-map  of 
1864  and  the  Survey  Deputy  Collector's 
proceedings. 

The  first  matter  to  be  considered  is  the 
construction  of  Regulation  XL  of  1825, 
which  the  plaintifif  has  made  the  foundation 
of  his  claim. 

The  case  which  has  been  treated  as  the 
earliest  one  on  this  subject  is  Roma  Nath 
Tagore  and  others  vs,  Chunder  Narain 
Chowdhry  in  Marshall's  Reports,  page  136. 
There  Sir  Barnes  Peacock,  speaking  of  the 
regulation,  said:  "The  principle  is  that, 
".  where  the  accretion  can  be  clearly  recognized 
"  as  having  been  re-formed  on  that  which 
"  formerly  belonged  to  a  known  proprietor,  it 
"shall  remain  the  property  of  the  original 
"owner.    This  is  founded  on  general  prin- 
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"  ciples  of  equity  and  justice,  which  are  the 
"principles  recognized  by  the  5ih  clause. 
"We  think  clause  i,  section  4,  applies  only 
"  to  cases  of  land  gained,  that  is  to  say,  formed 

upon  a  site  which  cannot  be  recognized  as 

that  of  any  former  proprietor." 

In  Mussamut  Imam  Bandiz^x.  Hur  Gobind 
Ghose,*  in  4  Moore's  Indian  Appeals  403, 
their  Lordships,  at  page  406,  say:  "Some 
•*  points  seem  to  be  agreed  upon  between 
"the  parties.  The  whole  of  the  district 
"adjoining  the  land  in  dispute,  as  well  as 
"that  land  itself,  is  flat,  and  is  very  liable 
"to  be  covered,  or  washed  away,  by  the 
waters  of  the  Ganges,  which  river  fre- 
quently changes  its  channel "  (the  state  of 
things  in  the  present  case).  "The  land  in 
"  dispute  was  inundated  about  the  year  1787  ; 
"  it  remained  covered  with  water  till  about 
"  1801 ;  it  then  became  partially  dry  till, 
"in  the  year  1814,  it  was  again  inundated. 
"After  this  period  it  once  again  re-appeared 
"  above  the  surface  of  the  water,  and,  by  the 
"year  1820,  had  become  very  valuable  land. 
"The  question  then  i<?,  to  whom  did  this 
"  land  belong  before  the  inundation  1  Who- 
"ever  was  the  owner  then  remained  the 
"owner  while  it  was  covered  with  water 
"and  after  it  became  dry." 

Next  is  the  case,  Lopez  vs.  Muddun 
Mohun  Thakoor,  reported  in  13  Moore's 
Indian  Appeals  467,!  which  may  be 
considered  the  leading  one  on  the  subject. 
There  their  Lordships  say  of  clause  i  of 
section  4  of  the  Regulation :  "  It  is  to  be 
"  observed,  however,  that  that  clause  refers 
"simply  10  cases  of  gain,  of  acquisition,  by 
"  means  of  gradual  accession.  There  are 
"  no  words  which  imply  the  confiscation  or 
"destruction  of  any  private  person's  pro- 
"perty  whatever.  If  a  regulation  is  to  be 
"  construed  as  taking  away  anybody's  pro- 
"  perty,  that  intention  to  lake  away  ought 
"to  be  expressed  in  very  plain  words,  or  be 
"  made  out  by  very  plain  and  necessary 
."implication."*     *     * 

"  In  truth,  when  the  whole  words  are 
"  looked  at,  not  merely  of  that  clause,  but  of 
"the  whole  regulation,  it  is  quite  obvious 
"that  what  the  then  legislative  authority 
"was  dealing  with  was  the  gain  which  an 
"  individual  proprietor  might  make  in  this  way 
"  from  that  which  was  part  of  the  public  terri- 
"tory,  the  public  domain  not  usable  in  the 
"ordinary  sense,  that  is  to  say,  the  sea  belong- 
"  ing  to  the  State — a  public  river  belonging  to 


"  the  State :  this  was  a  gift  to  an  individaal 
"  whose  estate  lay   upon   the   river  or  lay 
"  upon  the  sea — a  gift  to  him  of  that  which, 
I "  by  accretion,  became  valuable  and  usable 
"  out  of  that  which  was  in  a  state  of  nature 
"neither    valuable   nor  usable."      At  page 
478  they  say:     "Their  Lordships,  however, 
."  desire  it  to  be  understood  that  they  do  not 
"  hold  that  property  absorbed  by  a  sea  or  a 
"  river  is,  under  all  circumstances  and  after 
"  any  lapse  of  time,  to  be  recovered  by  the 
"old  owner.     It  may  we)l  be  that  it  may 
"  have  been  so  completely  abandoned  as  to 
"  merge  again,  like  any  other  derelict  land, 
"  into  the  public  domain,  as  part  of  the  sea 
"  or  river  of  the  State,  and  so  liable  to  the 
"  written  law  as  to  accretion  and  annexation." 

It  is  sufficient,  wiih  reference  to  this  part 
of  the  judgment,  to  say  that,  in  the  present 
case,  the  plaintiff  not  only  idid  not  put  for- 
ward any  case  of  abandonment  of  site  by 
the  defendants,  but  there  is  no  evidence  of 
their  having  abandoned  their  right  to  the 
original  site.  In  one  case  there  was  a  remis- 
sion of  revenue,  but  it  was  only  a  temporary 
remission,  and  cannot  be  treated  as  any 
evidence  of  an  intention  to  abandon  the  site. 

There  is  a  more  recent  decision  of  the  Judi- 
cial Committee  in  10  B.  L.  R.  406— Nogcnder 
Chunder  Ghose  vs,  Mohamed  Esoff.  • 
In  that  case,  at  page  429,  their  Lordships, 
speaking  of  the  Regulation,  say:  "Two 
"  observations  arise  on  this  statute  : 

"  isi. — There  is  nothing  to  show  that  the 
"  first  rule  coniemplales  other  than  thai  which 
"commonly  falls  within  the  definition  ot 
"  *  alluvion,'  viz.^  land  gained  by  gradual  and 
*•  imperceptible  accretion,  the  tncrementum 
"  laiens  of  the  Civil  Law.     * 

"  2nd. — No  express  provision  is  made  for 
"the  case  of  land  which  has  been  lost 
*•  to  the  original  proprietor  by  the  encroach- 
"  ment  of  the  sea  or  a  river.  But,  on  the 
"  other  hand,  there  is  nothing  to  take  away  or 
"  destroy  the  right  of  the  original  proprietor 
"  in  such  a  case,  which  must,  therefore, 
"  be  determined  by  '  the  general  principles 
"  *  of  equity  or  justice  '  under  the  5th  rule." 

And  at  page  432  their  Lordships  accede 
to  what  is  said  in  the  case  of  Lopez  vs. 
Muddun  Mohun  Thakoorf  to  the  effect 
that  a  proprietor  may,  in  certain  cases, 
"be  taken  to  have  abandoned  his  rights  ia 
"the  diluviated  soil.  It  is  unnecessary  to 
"consider  whether  this  might  not  be  the 
."  result  of  a  successful  application  for  remis- 
"sion  of  revenue  under  Act  IX.  of  1S47, 
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"  section  5.  For,  in  the  present  case,  there  is 
"  nothing  from  which  such  abandonment  can 
*'  be  inferred.  If  an  application  for  remission 
"  of  revenue  was  made,  that  application  was 
*'  refused." 

It  is  fully  established  by  these  decisions 
that,  if  the  re-formation  can  be  identified  with 
the  original  site,  and  the  owner  of  it  is 
known,  the  Regulation  does  not  deprive  him 
of  his  property  in  the  re-formed  land  which 
will  belong  to  bim.  In  those  cases,  I  think 
in  all  of  them,  the  re-formation  did  not  take 
place  as  it  did  in  the  present  case.  It  would 
seem  that  in  those  cases  the  re-formation 
began  in  the  middle  of  the  stream,  or  not 
adjoining  to  either  bank  of  it,  and  gradually 
became  annexed  to  the  bank.  But  this  makes 
no  difference  in  the  principle  of  the  law  that, 
if  the  site  can  be  identified,  the  land  shall 
belong  to  the  owner  of  it.  Whether  the 
re-formation  is  by  accretion  to  other  land  or 
not,  the  right  of  the  owner  of  the  site  ought 
equally  to  prevail. 

In  the  present  case,  therefore,  the  plaintiff 
cannot  rely  upon  a  title  by  accretion  ;  because, 
I  take  it  to  be  satisfactorily  proved  by  the 
proceedings   before   the   different    Revenue 
authorities   at  which  the  plaintiff  was  repre- 
sented   that  the  sites  of  the  different  lands 
that  had  been  washed  away  were  identified 
after    the   re-formation,    and    the    Revenue 
authorities  were  able  to  lay  down  on  the  maps 
the  position  of  the  different  lands  that  had 
been  washed  away  and  had  re-formed. 

But  the  plaintiff  relies  upon  clause  2   of 

section  4  of  the  Regulation.     He  says  in  his 

plaint   that  the  river  suddenly  changed    on 

two  occasions,  and  formed  chukees,  and  that 

he  was  entitled,  by  clause  2  of  section  4  of 

the  Regulation,  to  that  land.     The  words  of 

the  clause  are :  **  The  above  rule  shall  not 

be  considered  applicable  to  cases  in  which 

a  river,  by  a  sudden  change  of  its  course, 

may  break  through  and  intersect  an  estate 

without  any  gradual  encroachment,  or  may, 

by  the  violence  of  stream,  separate  a  con- 

*'slderable  piece  of  land  from  one  estate,  and 

**  join  it  to  another  estate,  without  destroying 

"  the  identity,  and  preventing  the  recognition 

"  of  the  land  so  removed.     In  such  cases  the 

"  land,  on  being  clearly   recognized,    shall 

"  remain  the  property  of  its  original  owner." 

Now,  this  clause  does  not  apply  in  a  case 

like  the  present  so  as  to  give  to  the  plaintiff 

the    ownership   of  the  land,  if  he  has  not 

acquired  it  by  the  operation  of  the  first  clause. 

It  is  in  fact  a  qualification  of.  the  first  clause, 

and  says  that  it  shall  not  be  applicable  where 

there  is  a  sudden  change  in  the  course  of 
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the*  river.  The  plaintiff  is  so  far  right  in  his 
construction  that,  if  he  could  show  that  the 
land  which  he  claims  had  become  his  pro* 
perty  by  the  operation  of  the  first  clause,  the 
second  would  not  take  it  away  from  him. 
But  that  is  very  different  from  the  second 
clause  giving  to  him  the  property  when  he 
has  not  acquired  it  by  accretion.  And, 
according  to  the  law  as  laid  down  by  the 
Judicial  Committee,  he  has  not  a  title  by 
accretion. 

Then  it  also  says  that,  in  such  cases,  that 
is,  of  a  sudden  change  in  the  course  of  a 
river,  the  land,  on  being  clearly  recognized, 
which  was  the  case  here,  shall  remain  the 
property  of  its  original  owner.  "  Original 
owner  "  does  not  mean  the  person  who  may 
for  a  time  have  had  possession  of  the  accreted 
land  without  having  acquired  a  right  to 
the  site  of  it.  The  original  ownership  must 
include  the  ownership  of  the  site,  and,  if  the 
plaintiff  has  not  acquired  that,  this  clause 
cannot  operate  to  give  him  a  right  to  the 
land. 

Consequenily,  according  to  the  construction 
of  this  Regulation  which  has  been  established, 
the  case  in  the  plaint  is  not  supported  by 
the  law.  Upon  the  facts  of  the  case,  the 
law  does  not  give  to  the  plaintiff  a  right  to 
the  land.  It  was  probably  in  the  belief  that 
the  law  was  as  it  had  been  laid  down  by"  this 
Court,  that  the  plaintiff  expected  to  succeed 
in  these  different  suits,  and  to  appropriate  to 
himself  an  extent  of  land  amounting,  I  think, 
as  it  appears  upon  the  proceedings,  to  nearly 
i4,coo  beeghas,  his  original  estate  of  Now- 
runga  being  a  little  under  2,000. 

I  have  noticed  that  ttie  fourth  issue  framed 
by  this  Court  referred  to  a  possession  of  the 
estate  for  twelve  years.  But  the  examination 
of  the  plaintiff's  pleader  on  the  9th  of  July 
1868  shows  what  at  that  time  was  considered 
to  be  the  plaintiff's  case.  The  pleader  was 
asked  to  state  the  quantities  of  land  covered 
by  the  several  numbers  given  in  the  survey- 
map,  and  his  answer  was  "  as  my  client  has 
"claimed  the  disputed  lands  as  forming  a 
"  mouzah  consisting  of  a  chur,  that  is  chukee 
"  of  Nowrunga,  there  is,  therefore,  no  neces- 
"  sity  for  my  clients  to  state  the  quantity  of 
"  land  of  each  of  the  several  mouzahs  alleged 
"  by  defendant ; "  thus  resting  his  case  upon 
a  claim  to  the  chukee  as  it  is  called,  and  the 
supposition  that  he  acquired  a  title  by  force 
of  the  Regulation. 

Then,  in  statements  which  were  furnished 
by  the  parties  when  before  Mr,  Elliot,  after 
the  issues  had  been  framed  by  the  learned 
Judges  of  this  Court>  it  again  appears  what 
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the  case  oC  the  plaintiff  was.  On  the  20th 
of  June  1872,  a  statement  was  made  to  Mr. 
Elliot  of  the  facts  ihe  parties  intended  to 
prove  on  the  issues  of  the  High  Court.  On 
the  first  and  second  issues  the  plaintiff  said  he 
intended  to  prove  that  the  portions  of  Sooheea 
and  Pursondah,  shown  in  the  map  of  the 
Ameen  to  be  north  of  the  Ganges  in  1839, 
are  the  Nowrunga  estate,  and  have  existed 
from  time  immemorial.  The  rest  of  the 
land  in  dispute  has  been  in  existence  since 
between  1839  and  1851-52  as  far  south  as 
the  south  of  the  southern  most  bhagar,  and 
this  latter  was  formed  by  gradual  accretion 
to  the  south  of  the  Nowrunga  estate  sis  the 
river  receded  south.  In  1857-58,  the 
Ganges  suddenly  changed  its  course  to  the 
northern  or  middle  bhagar,  and  again  in 
1861-62  to  about  its  present  position,  mak- 
ing for  itself  a  new  course  on  both  occasions 
without  alluviating  or  diluviating,  and  thus 
forming  two  chukees — putting  forward  an 
acquisition  of  land,  first,  by  gradual  accretion 
to  his  estate  of  Nowrunga,  and  then,  a  con- 
firmation of  that  title  by  the  sudden  change 
of  the  river  and  formation  of  the  chukees. 
Then  it  was  said  that  on  the  third  issue  the 
plaintiff  would  prove  that  in  1265  the  plaint- 
iff was  not  in  possession,  having  been  dis- 
possessed that  year  by  the  defendants  who 
were  his  dewans,  and  who  took  advantage 
of  that  position,  and  the  sudden  change  of 
the  river  from  the  southern  bhagar  to  the 
northern  bhagar,  to  dispossess  the  plaintiff : 
and  on  the  fourth  issue,  that  the  old  proprietary 
right  up  to  the  river-boundary  of  1S39  from 
time  immemorial  and  south  of  that  by  gra- 
dual accretion  to  his  estate  under  clause  i , 
section  4  of  Regulation  XI.  of  1835,  from 
1839  to  1857-58  to  the  southern  bhagar, 
and  retained  to  his  estate  under  clause  2  of 
section  4  of  that  Regulation.  Here  the  case 
is  put  forward  in  the  most  distinct  terms. 

This  being  the  case  in  the  plaint,  it  is  a 
question  whether,  supposing  the  plaintiff  had 
shown  a  possession  for  twelve  years  of  such  a 
description  as  to  extinguish  the  title  to  the 
original  site,  he  could  be  allowed  to  set  it  up 
now.  In  Mussamut  Imam  Bandi  vs,  Hur 
Gobind  Ghose*  before  quoted,  the  Judicial 
Committee  held  that  the  question  of  limita- 
tion not  having  been  put  in  issue  in  the 
pleadings  could  not  be  allowed  to  operate  in 
the  case.  And  in  Ekcowree  Singh  vs»  Heera 
Lall  Sealf  (12  Moore's  I.  A.  136),  which 
was  also  a  case  of  alluvion.  Lord  Chelms- 
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ford,  who  delivered  the  judgment,  said: 
**  This  suit  is  brought  to  recover  about  1,000 
'^beeghas  of  land  claimed  as  alluvial,  and 
''  contained  within  the  boundaries  given  in  a 
"  map  annexed  to  the  plaint.  The  plaintiffs 
**  must  -succeed  or  fail  on  their  title  to  the 
*'  land  as  alluvial.  It  is  not  competent  for 
"  them  now,  the  cause  having  been  decided 
''  on  this  title,  to  raise  at  the  hearing  of 
''  their  appeal  a  different  case,  910.,  one 
"  simply  of  original  ownership  of  the  site  of 
"  the  lands  re-formed.  Had  that  been  the 
''  case  alleged,  some  defence  might  have  been 
**  made  founded  on  the  nature  of  a  boundary- 
"river,  the  ownership  of  its  soil,  the  char- 
''  acter,  sudden  or  gradual,  of  the  original 
"  loss  of  land,  and  the  effect  of  change  from 
"  such  causes  in  the  land  itself  on  the  owner- 
''  ship  in  the  soil,"  &c.  There  the  plaintiffs 
having  rested  tlieir  case  upon  a  title  by 
alluvion,  and  having  failed,  were  not  allowed 
to  fall  back  upon,  and  to  raise  at  the  hearing 
of  the  appeal,  a  title  by  ownership  of  the 
site. 

What  is  said  there  will  apply  to  the  pre- 
sent case.  The  plaintiff  does  not  seek  to 
prove  a  title  by  original  ownership  of  the 
site,  but  he  seeks  to  prove  a  title  by  owner- 
ship for  twelve  years.  He  ought  not  to  be 
allowed  to  do  this.  If  he  had  rested  his 
claim  upon  such  a  title  when  he  brought  the 
suit,  some  other  matters  might  have  had  to 
be  inquired  into  than  have  now  been  inquired 
into. 

But,  supposing,  taking  into  consideration 
the  issues  framed  by  the  High  Court,  he  is 
to  be  considered  as  at  liberty  to  raise  this 
question,  the  evidence  certainly   does    not 
show  a  possession  for  twelve  years  of  sQch 
a   nature   as   to   extinguish  the  title  to  the 
original  site.    What  is  said  by  Lord  Chelms- 
ford in  the  judgment  I  have  just  referred  to 
is  applicable.     Speaking  of  chur  lands,  be 
says :  "  The  mere  cultivation  of  them,   like 
that  of  wa5te  or  jungle  land,  carries  with  it 
no    primd-facie    character    of    usurpation 
or  wrong."     Land  of  this  description  may 
be   made   use   of  in  some  way  for  a  time 
before  it  becomes  really  fit  for  cultivation  ; 
but  the  circumstances  may  be  such  that  it 
would  not  be  just  to  say  that  there  was 
against  the  owner  of  the  site  an  adverse 
possession  Mrhich  was  a  cause  of  action,    so 
that  the  twelve  years  would  commence  run* 
ning,  and  the  title  become  extinguished.    We 
must  look  at  the  nature  of  this  land  and  the 
circumstances  in  which  the  defendants  were 
placed,  when  we  are   considering   at   what 
time  the  possession  which  would  operate. 
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against  them  ander  the  Law  of  Limitation  can 
be  said  to  have  begun.  As  to  the  lands  in 
the  suit  which  I  am  now  giving  judgment 
in,  there  is  not  evidence  of  any  such  posses- 
sion for  twelve  years.  The  evidence  does 
not  show  what  would  be  necessary  in  such 
a  case,  and  is,  as  I  have  already  said,  subject 
to  the  remark  that,  if  such  a  case  had  been 
pat  forward  in  the  plaint,  it  is  possible  that 
the  defendants  would  have  produced  rebut- 
ting evidence,  and  would  have  been  able  to 
meet  any  claim  of  that  description. 

It  was  also,  npon  this  part  of  the  case, 
argued  that  the  words  of  Regulation  IIL  of 
1793,  section  14,  would  apply,  and  that  the 
circumstances  were  such  that  it  might  be 
said  that  there  was  good  and  sufficient  cause 
for  the  defendants  not  prosecuting  their  claim. 
I  have  some  doubt  whether  that  Regula- 
tion -can  apply  to  a  case  lilce  the  present, 
whether  it  is  only  applicable  where  a  person 
is  bringing  a  suit,  and  not  where  we  are 
considering  whether  there  had  been,  before 
the  time  when  the  defendants  got  possession, 
such  a  possession  by  the  plaintiff  as  would 
give  him  a  title  to  the  land.    But  apart  from 
this,  I  think  that  in  this  case  the  claim  of 
the  plaintiff  has  failed  entirely,  and  that  the 
decree  of  the  Judge,  by  which  the  plaintiff 
was  allowed  to  recover  the  land  awarded  to 
him  in  this  suit,  ought  to  be  reversed,  and  the 
suit  dismissed  as  to  the  whole  of  the  plaint- 
iff's claim. 

[The   Chief  Justice   then    proceeded    to 
deliver    judgment    in   a   number   of    cases 
coooected  with  this  case.] 
yiuksotty  J, — I  most  fully  concur. 


The  23rd  June  1874. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch. 

Judges, 

Suit  for  Partition  (Butwarra)~Go7ernment 

Revenue, 

Case  No.  1146  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Mymensinghy 
dated  the  nth  March  iSy^,  affirming  a 
decision  of  the  Subordinate  Judge  of 
that  District  J  dated  the  2^th  June  1872, 

Bama  Soonduree  Dabee  Chowdhrain 
(Defendant),  Appellant, 

versus 

Kisbore  Roy  Chowdhry  (Plaintiff)^ 
Respondent. 


Baboos  Kdlee  Mohun  Doss  and  Hem  Chun^ 
der  Banerjee  for  Appellant. 

The  Advocate- General  and  Baboos  Sreenath 
Doss  and  Chunder  Madhub  Ghose  for 
Respondent. 

ft 

In  a  suit  by  a  shareholder  of  a  joint  estate  to  estab- 
lish a  rig^ht  to  (butwarra)  partition,  the  Collector  need 
not  be  made  a  party,  unless  the  public  revenue  is 
jeopardized  by  the  contemplated  paitttloo. 

Kemp,  J. — The  defendant,  Bama  Soonduree 
Dabee  Chowdhrain,  is  the  special  appellant  in 
this  case.     The   suit  was   brought   by   the 
plaintiff  against   three   parties,   viz,^    Bama 
Soonduree,  the  special  appellant  before  us, 
Hurish     Chunder     Chowdhry,     and     Ram 
Chunder    Chowdhry,    the    sons    of    Huro 
Chunder  Chowdhry.     The  plaintiff   alleges 
that  the  father  of  the  defendant  No.  3,  on 
the  3rd  of  Falgoon  1250,  by  an  ewuznama 
of  that  date,   made  over  to   the   plaintiff's 
father  his  four-annas  share  in  the  khanabaree 
lands,  subject  of  the  suit,   in  exchange  for 
other    lands;    and    that    Hurish     Chunder 
Chowdhry,  the  defendant  No.  2,  on  the  32nd 
of  Assar  1273,  made  over  to  him  his  eight- 
annas    share   of  the   said   khanabaree  also 
under  an  ewuznama ;  and  that  the  plaintiff, 
being  thus  in  joint  possession  of  the  khana- 
baree lands  in  proportion  to  the  twelve  annas 
so  acquired  by  him,  held  the  same  jointly 
with  the  defendant  No.  i,  Bama  Soonduree, 
who  enjoyed  the  other  four-annas  share.     An 
application  was  made  to  the   Collector   of 
Mymensingh  for  a  partition  under  Regulation 
XIX.  of  1814.  The  defendant  No.  i  objected 
on    the   ground    that   the   plaintiff  was   not 
entitled   to   a  twelve-annas  share,    and   the 
Collector,  as  a  matter  of  course,  under  the 
aforesaid  regulation,  refused  to  entertain  the 
application    for  a   butwarra.     His  order  is 
dated   the    iSth   of   November    1870.    The 
present    suit    is    therefore    brought    for    a 
chinnit    butwarra  of  a  twelve-annas   rukum 
of  ttie  khanabaree  lands  of  Mouzah  Bulwah, 
Now,  primd  facie,  the  right  to  a  butwarra  is 
accessory  to  ownership,  and  the   accessory 
right  must  follow  the  nature  of  its  principal, 
which  is  that  in  a  butwarra  the  assets  shall 
be  so  apportioned  that  each  of  the  allottees 
in  a  revenue-paying  estate  may  be  in  equal 
funds  and  means  to  meet  the  public  revenue 
apportioned  on  his  share. 
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In  this  case  if,  by  acceding  to  the  plaintiff's 
prayer  for  a  partition  of  the  twelve-annas 
rukum  which  he  has  obtained  by  an  exchange 
with  other  maliks,  i.  e.,  the  defendants  Nos.  2 
and  3,  the  Government  revenue  was  likely  to 
be  jeopardized,  this  Court  might  pause  before 
making  any  order  for  a  partition  without  the 
Collector  being  made  a  party  in  the  suit ;  but 
it  has  not  been  contended  in  the  Court  below, 
nor  has  it  been  shown  before  us  in  this  case, 
that  there  were  any  other  lands  left  joint  at 
the  time  of  the  partition  with  the  exception 
of  these  khanabaree  lands  in  Mouzah  Bulwah  ; 
and  therefore  it  cannot  be  said  that,  in 
dividing  off  this  twelve-annas  share  which 
the  plaintiff  has  obtained  under  ewuznaraas 
or  by  exchange  with  the  defendants  Nos.  2 
and  3,  and  which  he  held  jointly  with 
the  defendant  No,  i,  that  the  means  to 
meet  the  Government  revenue  apportioned 
upon  their  respective  shares  are  in  any  way 
affected,  or  the  payment  of  the  public 
revenue  in  any  way  jeopardized.  Therefore, 
in  my  opinion,  1  see  no  legal  obstacle  to  the 
plaintiff  obtaining  a  butwarra  as  prayed  for. 
I  uphold  the  decisions  of  both  Courts  below, 
and  dismiss  the  special  appeal  with  costs. 

Birch,  y, — The  plaintiff  has  become  the 
owner  of  a  twelve-annas  share  of  a  plot  of 
khanabaree  land  which,  by  liie  buiwarra- 
proceedings,  was  left  joint  and  undivided 
between  the  applicants  tor  buiwarra. 

The  Collector  having,  as  in  duty  bound, 
rejected  the  plaintiff's  petition  praying  him 
to  make  a  butwarra  of  this  land,  thai 
petition  beingopposed  by  the  four-annas  share- 
holder, the  plamtiff  was  compelled  10  resort 
to  the  Civil  Court  to  obtain  a  division  of 
this  khanabaree  land.  He  has  succeeded  in 
establishing  his  right  to  a  twelve-annas  share 
of  it,  and  the  Civil  Court  can,  under  such 
circumstances,  direct  the  Collector  to  divide 
this  plot  between  the  plaintiff  as  represeniing 
twelve  annas  and  the  defendant  as  representing 
four  annas.  The  Government  revenue  can  be 
in  no  way  affected  by  such  partition. 

It  has  been  said  here  that  ihis  is  only  one 
of  several  plots  left  joint  and  unilivided  at 
the  time  of  the  butwarra.  This  plea  was 
not  raised  in  the  Courts  below.  They  have 
treated  this  case  as  referring  to  one  plot  of 
land,  the  boundaries  of  which  are  given  in 
the  schedule  in  the  plaint,  which  was  left 
undivided  by  the  butwarra-proceedings,  and 
have  ordered  that  it  be  divided  by  the 
Collector.  There  is  nothing  contrary  to  law 
in  this  order,  and  in  my  judgment  the 
special  appeal  must  be  dismissed  with  costs. 


The  23rd  June  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Ch under  Mitter,  Judges. 

Encroachments  by  Tenacts — Presiixnptioii  of 
English  Law— Ejedmea; — Re-adjastment 

of  Rent 

Case  No.  2466  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  4th  August  iS'jr^,  affirming  a  decision 
of  the    Moonsiff   of   Nurail,    dated  the 

joth  November  i8'j2, 

Gooroo  Doss  Roy  (Plaintiff), 
Appellant, 

versus 

Issur  Chunder  Bose  (Defendant), 
Respondent, 

Baboo  Ashootosh  Dhur  for  Appellant. 

Baboos  Doorga  Mohun  Doss  and  Bkoohun 
Mohun  Doss  for  Respondent. 

The  presumption  of  Enprlish  Law  as  to  encroachments 
made  by  a  tenant  durin^r  his  tenancy  upon  the  adjoiniiij; 
lands  of  his  landlord  is  that  the  lands  so  encroached 
upon  are  added  to  the  tenure,  and  form  part  thereof  for 
the  benefit  of  tiie  tenant,  so  King-  as  the  orig-inal  holding; 
continues,  and  afterwards  for  the  beneHt  of  the  landlord, 
unless  it  clearly  appeared  by  some  act  done  at  the  time 
that  the  tenant  made  the  encroachment  for  his  om 
benefit. 

Wht-re  lands  encroached  upon  have  been  added  to  the 
tenure,  the  tenant,  if  his  tenancy  is  perifianent,  or  he  has 
a  ri'^ht  of  occupancy,  cannot  be  ejected  from  them 
while  the  tenure  ia^ts ;  but,  when  the  rent  is  re-adjusted, 
these  lands  may  be  brought  into  the  calculation. 

Markhy,  J. — In  this  case  the  defendant 
had  originally  a  holding  of  16  khadas 
18  pakhecs  of  land  at  an  annual  rent  of 
Sicca  Rs.  430.  He  now  holds  22  khadas  in 
excess  of  that. 

In  the  year  1277  the  plaintiff  delivered  a 
nonce  to  the  defendant,  calling  upon  him  to 
pay,  from  the  beginning  of  the  ensuing  year, 
Rs.  460-12-16  for  the  lands  covered  by  the 
former  lease,  and  Rs.  730  7-12  for  the  excess 
lands;  total  Rs.  1,191-3-18. 

The  plaintiff  now  claims  the  suna  of 
Rs.  730,  being  the  amount  of  rent  due  for 
the  year  1278  in  respect  of  the  quantity  of 
land  held  in  excess. 

The  Subordinate  Judge  says :  "  It  is  stated 
*'on  the  part  of  the  plaintiff  that  the  afore- 
*  said  excess  lands,  which  are  quite  distinct 
"from  the  above-mentioned  16  khadas  and 
"18  pakhees  of  land  covered  by  the  origio- 
"  al  jumma,  were  amongst  the  khas  iaads  ol 
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"the  zemindar,  but  that  the  defendant's 
"predecessors  gradually  took  possession  of 
"ihem.  If  this  allegation  be  true,  then  it 
*'is  clear  that  the  23  khadas  and  odd 
"pakhees  of  lands  in  question  are  not  only 
"quite  distinct  from  ihe  tenure  which  the 
"defendant  holds  under  the  plaintiff,  but 
"that  possession  thereof  has  been  taken  by 
"encroachments,  and  that  the  defendant  or 
"his  predecessor  did  never  pay  any  rent 
"on  account  of  the  same.  Under  such  a 
"circumstance,  the  possession  of  the  defend- 
"ant  in  respect  of  those  lands  must  be 
"considered  adverse  to  the  plaintiff,  who, 
"therefore,  cannot  bring  a  suit  against  the 
"defendant  for  enhancement  of  rent  since 
"the  relationship  of  landlord  and  tenant 
"does  not  exist  between  the  parties  with 
"  regard  to  the  so-called  excess  lands."  The 
first  Court  had  taken  a  similar  view  of  the 
case,  and  upon  this  view  the  plaintiff's  suit 
was  dismisse^i. 

These  judgments  seem  to  proceed    upon 

the    ground    that   any   encroachment  by    a 

tenant  against  his  landlord  is  presumably  a 

trespass.     But,  under  ordinary  circumstances, 

we  think  the  presumption  is  the  other  way. 

We    think    the    true     presumption     as    to 

encroachments  made  by  a  tenant  during  his 

tenancy   upon   the   adjoining   lands   of   his 

iandlord  is  that  the  lands  so  encroached  upon 

are  added  to  the  tenure,  and  form  part  thereof 

for  the  benefit  of  the  tenant  so  long  as  the 

original  holding  continues,    and   afterwards 

for    the   benefit   of   his   landlord,   unless   it 

clearly  appeared  by  sDme  act  done   at   the 

lime  that  the  tenant  made  the  encroachment 

for  his  own  benefit.     This  is  the  clear  rule 

of    English  Law,  and  it  is  a  rule  whjch  is 

supported    by    reason    and    principle.     In 

India^  where  there  is  a  great  deal  of  waste 

land,   and  where  quantities  and  boundaries 

are    very    often   ill  defined,    there    are    very 

strong"  reasons  for  the  application  of  such  a 

rule.      And  the   principle   upon   which   the 

rule  is  founded  is  one  of  general  application, 

namely,  ^h^^>  ^^  ^"  2ict  is  capable  of   being 

treated  as  either  rightful  or  wrongful,  it  shall 

be  treated  as  rightful.     Now,  in  the  case  put, 

the  act  oi  the  tenant  in  taking  possession  of 

ore  land  than  was  let  to  him,  though  it  may 

♦possibly  have  been  a  trespass  and  wrongful, 

f  may   in    most  cases  equally  well  have  been 

'  done    with   the   assent,  express  or  implied, 

of  the   landlord,  and  so  have  been  rightful, 

and,  in    the   absence   of   any   proof   to   the 

Lcontrary,  it  Is  treated  as  the  latter. 

^     We  know  of  no  case  in  which  the  prin- 

uple  has  been  expressly  recognized  by  judicial 


decision  in  India,  but  it  is  in  accordance 
with  the  principle  laid  down  by  section  4  of 
Regulation  XL  of  1825  as  to  the  increase  of 
land  by  alluvion.    In  practice  also,  encroach-  \\ 
ments  mide  by  the  tenant  are  not  considered  l\ 
as  held  by  him  absolutely  for  his  own  benefit  \\ 
against    his    landlord.     If    it    were   so,   the    Ij 
tenant   would,  in    twelve  years,    necessarily    If 
gain  an  absolute  title  under  the    Statute  of   // 
Limitations  ;  but  we  do  not- know  of  any  case // 
in  which  a  title  has  been  thus  established.  *^/ 

The  Moonsiff  has  referred  to  a  case  in  the 
6th  Weekly  Reporter,  Act  X.,  page  57.  That 
decision  does  not  appear  to  us  to  be  at 
variance  with  the  view  which  we  take.  The 
tenant  there  held  a  mokurruree  tenure.  The 
landlord,  whilst  this  tenure  was  in  existence, 
sued  for  a  kubooleut  of  excess  lands.  It 
was  held  that  he  could  not  do  this.  It  was 
said  that  either  the  tenant  was  trespasser, 
or  else  the  land  formed  part  of  the  existing 
tenure.  Under  the  rule  above  mentioned 
this  would  be  so. 

It  frequently  happens  that  the  landlord, 
though  he  cannot  eject  the  tenant  either 
because  his  tenancy  is  a  permanent  one,  or 
because  he  has  a  right  of  occupancy,  may 
yet  have. the  rent  re-assessed  on  the  ground 
that  the  tenant  pays  less  than  his  neighbours, 
or  that  the  productive  pov/er  of  the  land  has 
increased,  or  that  the  quantity  of  land  held 
by  the  tenant  is  greater  than  that  for  which 
rent  has  been  previously  paid  by  him.  This 
last  ground  of  enhancement  seems  to  us  to 
be  expressly  intended  to  meet  such  a  case 
as  this.  As  the  lands  encroached  upon  have 
been  added  to  the  tenure,  the  tenant  cannot 
be  ejected  frofm  them  whilst  the  tenure  lasts, 
but,  when  the  rent  is  re-adjusted,  these  lands 
are  brought  into  the  calculation. 

In  the  case  above  mentioned,  Sir  Barnes 
Peacock  expresses  his  opinion  that  no  rent 
could  be  assessed  in  such  a  case  under 
section  17  of  Act  X.  of  1859  (section  18  of 
Act  VllL,  B.C.,  of  1869).  But  that  question 
was  not  then  before  the  Court;  and  we  do 
not  know  the  facts  of  that  case.  Possibly 
it  was  a  tenure  which,  as  having  been  held 
at  a  fixed  rent  from  the  date  of  the  per- 
manent settlement,  or  for  some  other  reason, 
could  not  be  enhanced.  From  a  case  reported 
in  7  Weekly  Reporter,  page  12a,  we  gather 
that  Mr.  Justice  Shumbhoonath  Pundit,  a-t 
any  rate  (who  was  a  party  to  both  decisions), 
did  not  consider  that  the  operation  of  the 
rule  of  enhancement  for  lands  held  in  excess 
was  excluded  in  such  cases.  Nor  are  we 
aware  of  any  case  in  which  it  has  been  so 
determined. 
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The  case  in  \j  Weekly  Reporter, 
page  33f  is  distinguishable.  That  was  a 
special  appeal,  and  the  Lower  Appellate 
Court  bad  finally  found  that  the  land  there 
did  not  form  any  part  of  the  tenure  of 
which  enhancement  w^as  sought. 

It  seems  to  us,  therefore,  in  the  present 

case — 

(i)  That,  if  these  lands,  as  the  plaintiff 
alleges,  have  been  encroached  upon  by  the 
defendant,  and  nothing  appears  to  rebut  the 
presumption,  it  ought  to  be  presumed  that 
the  lands  encroached  upon  are  added  to  the 
original  tenure ;  and, 

(2)  That,  unless  the  tenure  is  protected 
from  enhancement,  the  rent  ought  now  to  be 
assessed  upon  the  lands  held  in  excess,  and 
that  the  plaintiff  ought  to  have  a  decree  for 
the  rent  so  assessed. 

We  do  not  consider  that  there  is  any 
thing  in  the  objections  which  have  been 
raised  as  to  the  form  of  the  suit.  There  is 
nothing  to  prevent  these  two  questions 
being  fully  tried  and  determined  between 
the  parties  in  the  present  suit,  and  the  suit 
is  remanded  to  the  Moonsiff  for  that  purpose. 


The  25th  June  1874. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  A.  G.  Macpherson, 
Judge. 

Intending  Purchasers— Notice  of  Interest— Joint 
Hindoo  Family— Presumption. 

On  Appeal  from  ike  judgment  of  the 
Horihle  C,  Font  if  ex  ^  exercising  the  Ordi^ 
nary  Original  Civil  Jurisdiction  of  the 
High  Court. 

Gobind  Chunder  Mookerjee  (Plaintiff), 

Appellant^ 

versus 

Doorgapersaud  Baboo  and  others 
(Defendants),  Respondents, 

Mr.  Moniriou  and  Mr.  Bonnerjee  for 

Appellant. 

Mr.  Lovoe  and  Mr,  Evans  for  Respondent 
Doorgapersaud  Baboo. 

H  a  person  has  notice  that  another  has  or  claims  an 
interest  in  property  for  which  he  is  dealing,  he  is  bound 


to  inquire  what  that  interest  is;  and,  if  he  omits  to 
do  so,  he  will  be  bound,  although  the  notice  was  inaccu- 
rate as  to  the  particulars  or  the  extent  of  suph  interest. 
Every  Hindoo  family  is  to  be  presumed  joint  in  food, 
worship,  and  estate ;  but  the  evidence  may  rebut  the 
presumption,  and  throw  upon  the  person,  who  asserts 
that  the  family  is  joint,  tlie  necessity  of  giving  some 
proof  of  his  assertion. 

Thb  judgment  of  Pontifex,  J.,  which  ww 
appealed  against,  sets  out  the  facts  very  fully, 
and  was  as  follows : — 

In  this  case  one  Gobind  Chunder  Mocker* 
jee  sues  to  set  aside  a  sale  to  the  principal 
defendant  of  a  certain  decree  which  stood  ia 
the  sole  name  of  Hurrish  Chunder  Mocker* 
jee,  the  brother  of  the  plaintiff.    I  may  say 
at  once  that  I  think  that  there   is  not  the 
slightest  evidence  that  the  purchase  of  the 
decree  by  the  principal  defendant  was  in  any 
way  dishonest.    There  has  not  been  any 
attempt  to  show  that  Rs.   9,000,   which  he 
states  that  he  gave  for  the  decree,  was  not 
paid,  nor  that  the  Rs.  9,000  was  not  the  fair 
value  of  the  decree  at  the  time  when  it  was 
sold.  Except,  therefore,  for  any  legal  doctrine 
of  notice*  if  the  plaintiff's  case  be  proved, 
this  would  be  a  contest  between  two  inoocent 
parties.     The   plaintiff  in  his  plaint  claims 
that  he  is  entitled  to  an  jabsolute  interest  in 
the  decree  which  has  been  sold,  and  asserts 
that  his  brother  Hurrish  Chunder  held  it  for 
him,  and  for  him  alone,  benamee.  The  decree 
was  granted  in  the  following  circumstatices: 
Plaintiff  alleges  that  in   184a  he  lent  certain 
Chowdhries  Rs.  14,000;  that  in  1843    they 
confessed  judgment  in  the  late  Supreme  Court ; 
that  such   judgment  was  confessed  in  the 
name  of  Hurrish  Chunder  and  a  certain  jaris- 
diction-trustee    who    has  since  died;    that 
various  proceedings  in  execution  of  decree 
were  taken  out,   some  of  which   only    were 
fruitful,  and  those  only  to  a  slight  extent; 
that  subsequently  the  decree  W2is  transferred 
from   this   Court  to  the   Court  of  the    24- 
Pergunnahs;  that  execution  was  taken    oat 
in  tbe  24-Pergunnahs,  and  that  Rs.  i,cxx>  or 
1,500  were  realized  since  such  transfer.     The 
plaintiff  tn  his  evidence  attempted  to  prove 
that  he  is  solely  and  absolutely  entitled    to 
the  decree,  but  admissions  were  drawn  from 
him  in  cross-examination,  which,ln  my  opinion^ 
show  clearly  that  the  decree  did  not  belong 
to  the  pi Ai miffs  alone,  but  that,  if  it  w^as  not 
the  separate  property  of  Hurrish   Chander, 
it  was  part  of  the  joint  family-property.      The 
plaintiff  has  admitted  that,  when  he  was  in 
Assam   many  years  ago,  the  whole    of  the 
interest  on  the  judgment-debt  was  drawn  by 
his  father,  and  was  applied  for  tbe  expenses 
of  the  joint  family-bouse.    Moreover,  in  ti 
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plaint  he  admits  that,  some  time  before  the 
sale  of  the  decree,  the  other  members  of  the 
family  insisted  on  having  a  share  in  it ;  that 
the  matter  went  to  arbitrators,  and  that  the 
arbitrators  allowed  each  of  his  brothers  a 
certain  share  in  the  decree.    I  think  also  that 
the  statement  of  the  plaintiff  that  he  was 
absolutely  interested  in  the  decree  is  dis- 
proved by  the  letter  of  his  solicitor  of  the 
13th  June  1872.     I  cannot  conceive  that,  if 
the  plaintiff  had  instructed  his  solicitor  that 
he  was  solely  entitled  to  the  decree,  his  soli- 
citor would,  in  the  letter  which  he  wrote  to 
Mr.  Paliologus,  the  defendant's  soHcitor,  have 
only  stated  that  **Hurrish  Chunder  is  not 
the  absolute  owner  of  the  said  judgment,  and 
cannot  claim  the  whole  money   realizable 
under  it." 

The  plaintiff  in  his  plaint  has  stated  that, 

before  the  sale  of  the  decree,  viz,,  on  the 

10th  June  1872,  he  went  to  the  defendant's 

kotee,  and  there  saw  the  defendant  and  his 

gomastah  Ramnauth.  Although,  in  his  written 

statement,  the  defendant  apparently  admits 

that  he  was  present  on  that  occasion,  I  am 

disposed  to  think  that  the  defendant  himself 

was  not  present,  and  that  Ramnauth  alone 

was  present.    It  appears  to  me,  however,  to 

be  immaterial  whether  the   defendant  was 

present  or  not,  because  the  whole  transaction 

relating:  to  the  sale  of  the  decree  was  con- 

dacted  by  Ramnauth  alone  on  behalf  of  the 

defendant.     The  plaintiff  in  his  plaint  states 

that,  on  going  to  the  defendant's  kotee,  he 

gave  notice  of  his  claim  as  stated  in   the 

plaint,  namely,  that  he  was  the  absolute  owner 

of  the  decree.    I  do  not  believe  his  claim  was 

so  stated  to  Ramnauth.   The  defendant,  in  the 

8th  paragraph  of  his  written  statement,  has 

made    a    very  fair  admission  of  what  took 

place  on   that  occasion.     He  states  that  the 

'  plaintiff  informed  his  gomastah  that  he,  the 

L  plaintiff,  ^as  the  brother  of  the  said  Hurrish 

IChander  Mookerjee,  and,  as  such,  was  entitled 
Id  a  share  in  the  consideration-money,  and 
Aat  he  must  have  some  of  the  money  which 
Was  to  be  paid  to  the  said  Hurrish  Chunder 
'  Hookerjee»  and  threatened  that,  if  he  did  not 
t^e   some    of  the  money,  he  would   raise 
objections   to  the  sale  of  the  judgment.     I 
beneve  that  that  statement  is  a  correct  state- 
meat  of    ^vrhat  took  place.    It  corresponds 
^  eacactly   with  the  subsequent  letter  of  the 
^  {riaiatifif's  solicitor  to  Mr.  Paliologus.     I  take 
It  therefore  to  be  the  fact  that  plaintiff  on 
Ifiot  occasion  only  claimed  a  share  in  the 
Jpnrchase-money,  and  that  he  did  not  object 
^  the  sale   itself  or  to  the  price  which  was 
lo  be  griven.     If  so,  he  would  not  be  entitled 
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to  set  aside  the  sale,  except  that  as  to  any 
interest  which  he  might  have  he  would,  to 
that  extent,  be  entitled  to  a  share,  of  the 
purchase-money  given  on  the  sale. 

Now  the  defendant's  admission  in  paragraph 
8th  of  his  written  statement  is,  I  think,  suffi- 
cient of  itself  to  affect  him  with  notice.    It  is 
immaterial  whether  the  plaintiff  claimed  on 
that  occasion  to  be  absolutely  entitled  to  the 
decree  or  only  to  a  share  in  the  money,  for 
the    notice  would    be  sufficient    if  it  was 
enough    to    excite   attention,   and   call   for 
inquiry  on  the   part  of  the   defendant.     In 
one  case  it  was  held  that  notice  of  a  claimant 
having  a  judgment  or  warrant  of  attorney 
affecting  the  estate  was  sufficient,^  although 
the    claimant   could   only   substantiate   his 
claim  as  a  mortgagor.    I  think  therefore  that 
the  statement  in  paragraph  8th  of  the  defend- 
ant's written  statement  is  sufficient  to  affect 
him  with   notice  of    the    plaintiff's   claim. 
Therefore  the  question  arises,  did  the  defend- 
ant properly  pursue  the  reasonable  inquiry 
which  he  was  bound  to  make  after  notice ; 
and,  if  he  did  not,  whether  such  reasonable 
inquiry,  if  he  had  properly  pursued  it,  would 
have  led  him  to  discover  that  Hurrish  Chun- 
der was  not  the  absolute  owner  of  the  decree  ? 
It  appears  from  the  8th   paragraph  of  the 
defendant's  written  statement  and  from  Mr. 
Paliologus's  letter  that  both  the  defendant  and 
Mr.  Paliologus  were  of  opinion  that,  where 
a  claimant  gave   notice  of  his  claim,  the 
purchaser  was  not  bound  to  make  any  inquiry 
at  all ;  but  it  was  the  duty  of  the  claimant 
to  establish  his  claim.    That  appears  to  me 
to    be  a  misconception    of    the   law.    An 
intending  purchaser  is  bound,  when  he  has 
had  notice  given  him,  to  make   reasonable 
inquiry,  and,  if  he  does  not  do  so,  he  must 
submit  to  the  same  consequences  as  if  he 
had  properly  made  the  inquiry.     But,  on  the 
other  hand,  I  think  that,  if  such  reasonable 
inquiry  would  not  disclose  the  fact  of  the 
claimant  having  any  interest,  the  purchaser 
would  not  be  affected  by  a  mere  statement 
of  a  person  giving  notice  that  he   claimed 
an  interest  in  the  estate.    The  whole  of  the 
proceedings  against  the  Chowdhrys  have  been 
put  in  this  suit,  and  Mr.  Bonnerjee,  for  the 
plaintiff,  has  argued  that,  after  notice  had 
been  given,  it  was  the  duty  of  the  defendant 
to  go  through  the  whole  of  these  proceedings, 
and  that,  if  the  whole  of  the  proceedings 
had  been  inspected,  it  would  have  appeared 
from  the  affidavits  which  were  filed  in  the 
execution-proceedings  that  the  plaintiff  was 
at    least    jointly    interested    with    Hurrish 
Chunder    in    the    decree.    But  it  further 
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appears  that,  after  the  decree  had  been  trans- 
ferred from  this  Cdurt  to  the  24-Pergannahs, 
the  judgment-debtors  came  to  an  agreement 
with  the  decree-holder  that  the  debt  should 
be  taken  at  Rs.  13,000,  and  should  be  paid  by 
instalments.  It  has  not  been  shown  to  me 
tbat»  in  any  of  the  proceedings  subsequent 
to  that  agreement  (or  in  the  agreement  itself), 
there  is  any  statement  or  reference  which 
would  have  led  a  purchaser  to  suppose  that 
Hurrish  Chunder  was  pot  the  absolute 
owner  of  the  decree.  The  very  fact  that 
Hurrish  Chunder  alone  made  this  agree- 
ment with  the  m6rtga^e-debtors  would 
go  a  long  way  to  persuade  the  defendant 
that  Hurrish  Chunder  was  alone  interested  in 
the  decree.  When  I  say  there  is  no  document 
subsequent  to  the  agreement  which  could 
lead  a  purchaser  to  suppose  that  Hurrish 
Chunder  was  not  the  absolute  owner  of  the 
decree,  1  am  not  sure  I  am  correct.  Execu- 
tion-proceedings were  taken  out  by  Hurrish 
Chunder  against  the  Chowdhrys,  who  put  in 
a  petition  alleging,  among  other  grounds,  why 
Hurrish  Chunder  alone  should  not  be  allowed 
to  proceed  wiih  the  execution ;  that  Hurrish 
Chunder  was  not  the  absolute  owner  of  the 
decree,  but  that  he  was  a  member  of  a  joint 
family,  and  therefore  he  ought  net  to  be 
allowed  to  execute  the  decree  solely.  The 
application  went  before  Mr.  Beaufort,  the 
Judge  of  the  24-Pergunnahs,  and  that  part 
of  the  application  was  dismissed  as  having 
no  apparent  show  of  reason.  The  allega- 
tion apparently  was  not  supported  by  any 
evidence.  Against  that  order,  a  petition 
of  appeal  was  presented  to  this  Court,  and 
that  also  was  dismissed.  If  those  proceed- 
ings took  place  after  the  agreement  with  the 
Chowdhrys  reducing  the  debt  to  Rs.  13,000, 
I  think  the  defendant  might  fairly  have 
supposed  that  the  judgment-debtors  had  been 
put  in  motion  by  the  brothers  of  the  decree- 
holder  ;  but,  as  these  allegations  were  in  no 
way  substantiated,  he  might  have  naturally 
considered  that  Hurrish  Chunder  was  the 
absolute  owner  of  the  decree.  I  do  not 
think  that  the  plaintiff's  mere  statement  that 
he  was  entitled  to  part  of  the  purchase- 
money  rendered  it  necessary  for  the  defend- 
ant to  go  back  further  in  the  proceedings 
than  the  agreement,  which  was,  in  fact,  a  suffi- 
cient starting  point  of  title.  If,  therefore,  the 
defendant  had  made  the  inquiry  which,  after 
the  notice  he  received,  he  ought  to  have 
made,  there  is  nothing  in  that  portion  of 
the  record  which  he  was  reasonably  bound 
to  search  which  would  have  led  him  to 
suppose  that  Hurrish  Chunder  was  not  the 


absolute  owner  of  the  decree.  Bat  the 
defendant  did  not^  confine  himself  to  the 
proceedings  in  Court.  Ramnauth  has  said 
that  he  made  inquiry  of  Hurrish  Chunder 
as  to  the  claim  of  Gobi  ad  Chunder,  and 
Hurrish  Chunder  assured  him  that  he  and 
Gobind  Chunder  were  then  and  had  been 
long  separate,  and  that  this  decree  was  the 
absolute  property  of  Hurrish  Chunder.  He 
further  says  that  he  inquired  of  Kalee  Baboo, 
the  vakeel  who  acted  for  Hurrish  Chunder  in 
the  proceedings  in  the  Court  of  the  24- 
Pergunnahs,  and  that  Kalee  Baboo  told  him 
that  Hurrish  Chunder  was  the  absolute 
owner  of  the  decree.  1  think  these  were  all 
the  inquiries  which  the  defendant  was  reason- 
ably bound  to  make.  It  would  be  impossible 
to  carry  on  the  affairs  of  the  world  if  trans- 
actions of  this  kind  were  not  allowed  to  be 
completed  after  such  enquiries  as  these.  I 
think,  therefore,  that  the  defendant  must  be 
treated  in  the  same  manner  as  if  he  had 
searched  the  proceedings,  and  being  so  treated 
that  he  must  be  considered  as  a  purchaser  for 
valuable  consideration  without  notice. 

There  is  one  part  of  the  plaintiff's  case 
which  I  cannot  pass   over.     The  plaintiff's 
own  case  is  that  he  and  Hurrish  Chunder  and 
his   brothers  were  all  members  of  a  joint 
family  living  together  in  the   same  house. 
He  admits  that  Hurrish  Chunder  remained  an 
inhabitant  of  the  house  for  a  period  of  six 
months  after  the  decree  was  sold.     It  became 
necessary,  in  order  to  prove  the  service  of 
the  summons  on  Hurrish  Chunder,  to  show 
that  the  family-house  was  the  dwelling-house 
of  Hurrish  Chunder  at   the  lime  when  the 
plaint  was  filed.     No  question  whatever  was 
put  to  the  plainiifT  throughout  this  case  whe- 
ther he  asked  Hurrish  Chunder  for  his  share  of 
the  Rs.  9,000.     The  only  question  put  to  him 
was  whether  or  not  he  had  been  paid  any  share 
by  Hurrish  Chunder.     If  it  was  the  fact  that, 
after  receiving  Rs.  9,000,  Hurrish  Chunder    • 
proceeded  to  his  native  village,  and  came  and 
resided  in  the  house  in  which  the  plaintiS 
lived,  and  the  plaintiff  knew,  as  he  must  have 
known,  that  the  sale  had  been  completed,  I 
think  that  the  plaintiff  was  bound  to  show 
that  he  had  taken  some  steps  to  inquire  of 
Hurrish  Chunder  how  the  purchase-money 
was  applied.     The  fact  that  no  evidence  was 
given  to  show  that  he  made  any  inquiry  of 
Hurrish  Chunder   is  sufficient  to  taint  the 
plaintiff's  case   with  suspicion  under  these 
circumstances.     I  think  the  suit  should  l>e 
dismissed  altogether.     The  plaintiff  will  pay 
the  costs  of  Doorgapersaud  on  scale  No.  2 . 

There  is  one  otbe(  circumstance  in  the 
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case  which  I  roust  notice.  Both  in  his  plaint 
and  in  his  evidence  the  plaintiff  has  alleged 
that  the  reason  why  iie  took  no  proceedings 
to  stay  the  sale  of  the  decree  was  because 
Ramnaiith  had  promised  he  would  not  pro- 
ceed with  the  sale.  The  evidence  of  his 
brothers  is  directly  contradictory  of  that. 
They  say  that,  on  the  occasion  of  their  visit 
to  Ramnauthj  Ramnauth  said,  ''I  will  pro- 
ceed with  the  sale,  even  if  I  throw  the  money 
into  the  river,"  and  I  consider  it  proved 
therefore  that  Ramnauth  made  no  promise 
by  which  the  plaintiff  was  misled  or 
deceived. 

The  plaintiff  appealed  against  this  judg- 
ment on  the  following  grounds : — 

isi. — For  that  the  learned  Judge  held  that 
the  defendant,  Doorgapersaud  Baboo,  made 
all  the  enquiries  he  was  bound  to  make 
before  completing  the  assignment  of  the 
decree  in  the  pleadings  referred  to,  whereas  he 
ought  not  so  to  have  held. 

2nd, — For  that  the  learned  Judge  held 
that  the  said  defendant  was  not  bound  to 
search  the  whole  of  the  record  in  the  suit  in 
which  the  said  decree  was  made  before  com- 
pleting the  assignment,  whereas  he  ought  not 
so  to  have  held. 

3rd, — For  that  the  learned  Judge  held  that 
there  was  nothing  in  the  said  record  if  the 
defendant  Doorgapersaud  Baboo  had  searched 
it  to  lead  to  the  discovery  that  the  defendant 
Harri«h  Chunder  Mookerjee  had  only  a 
limited  interest  in  the  decree,  whereas  he 
ought  not  so  to  have  done. 

4ih, — For  that  the  learned  Judge  held 
that  the  defendant,  Doorgapersaud  Baboo, 
was  not  affected  by  negligence,  and  that  he 
was  in  the  position  of  a  bond-fide  purchaser 
for  the  value  of  the  said  decree  without 
notice,  whereas  he  ought  not  so  to  have  done. 
jM. — For  that  the  judgment  of  the  learned 
Judge  was  against  the  weight  of  the  evi- 
dence adduced  before  him  in  this  suit. 

6th, — For  that  the  learned  Judge  dis- 
cussed the  plaintiff's  suit,  whereas  he  ought 
noi  so  to  have  done. 

Couch,  C.y,y  delivered  the  judgment 'of 
the  Appeal  Bench  as  follows : — 

The  plaintiff  in  this  suit  and  the  second 
*n<i  iollowing  defendants,  except  the  last,  are 
lie  sons  of  Goluck  Chunder  Mookerjee,  who 
died  about  the  year  1858,  leaving  the  plaintiff 
and  those  defendants  and  another  son.  Okhoy 
Coomai  Mookerjee,  surviving  him.  And  the 
last  defendant  is  the  widow  of  Okhoy  Coomar 
Mookerjee,  who  died  about  the  year  1864. 
It    appears  that,  in  December  1842,  three 


persons,  named  Roy  Bykantonauth  Chowi 
dhry,  Roy  Mothoornauth  Chowdhry,  and  Roy 
Preonauth  Chowdhry,  executed  a  bond  and 
warrant  of  attorney  to  confess  judgment  in 
the  Supreme  Court  at  Calcutta,  tne  bond  and 
warrant  of  attorney  being  in  the  names  of 
the  defendani  Hurrish  Chunder  Mookerjee 
and  a  person  named  Edward  Hilder,  who  was 
called   a  jurisdiction   trustee  and   who  has 
since  died.    They  were  given  to  secure  the 
payment    of    Rs.    14,003,    with    interest   at 
12  per  cent.,  and  a  judgment  was  entered  up 
upon  the  warrant  of  attorney  in  the  Supreme 
Court  on  the   21st  of  November  1843  for 
Rs.  28,001.    The  judgment-debtors  having 
died,  the  last  in  November  1868,  proceedings 
were  taken  to  revive  the  judgment  against 
their  representatives.    This  having  been  done, 
and   there    apparently    being    no    property 
within  the  jurisdiction  of  the  Supreme  Court 
upon  which  execution  could  be  had  of  the* 
judgment,  the  usuxl  certificate  was  transmit- 
ted to  the  Judge  of  the  Court  of  the  24-Per- 
gunnahs   in  order  that  execution   might  be 
had  by  that  Court.     An  agreement  appears  to 
have  been  entered  into,  by  whom  authorized 
it  is  not,  I  think,  clear,  but  at  least  it  has  been 
recognized  as  a  binding  agreement  between 
the  judgment-creditor  and  the  representatives 
that  part  of  the  money  due  on  the  judgment 
should  be  remitted,  and  the  remainder  paid 
by    instalments.     This   being   the    state   of 
things,  the  defendant  Hurrish  Chunder  Moo- 
kerjee  entered   into    negotiations   with    the 
manager  of  the  business  of  the  first  defendant, 
Doorgapersaud  Baboo,   for  the  sale  to  the 
first  defendant  of  the  money  secured  by  the 
judgment.     And  the  case  of  the  plaintiff  is 
that,  pending  the  negotiation,  and  before  the 
transfer  of  the  judgment  or  order  for  execu- 
tion had  been  effected  in  the  Court  at  Alipore, 
the  first  defendant  received  notice  from  the 
plaintiff  that  he  was  interested  in  it,  and  that 
Hurrish  Chunder  was  not  the  sole  owner  of 
the  money  secured  by  it,  but  was  a  trustee 
for  the  plaintiff,  and  apparently  also  for  other 
members  of  the  family.     It  is  uncertain  upon 
the  evidence  what  is  the  precise  notice  which 
was  given  by  the  plaintiff.    I  do  not  refer  to 
the  attorney's   letter,  because  it  is  possible 
that  iL  was  not  communicated  in  time  to 
have  the  effect  of  a  notice.  But,  on  the  other 
evidence,  I  think  it  is  clear  that  the  plaintiff 
did  give  to  Ramnauth,  the  defendant's  agent 
or  manager,  notice  that  he  was  interested  in 
the  money.     His  own  statement  as  to  what 
notice  he  gave  differs  from  that  of  his  wit- 
nesses.   Whatever  he  did  tell    Ramnauth, 
I  think  it  is  clear  that  it  was.  sufficient  tt) 
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oblige  Ramnaath,  who  must  be  taken  as 
representing  the  defendant,  to  inquire  as  to 
what  interest  the  plaintiff  had.  The  general 
rule  is  that,  if  a  person  knows  that  another 
has  or  claims  an  interest  in  property  for 
which  he  is  dealing,  he  is  bound  to  inquire 
what  that  interest  is ;  and,  if  he  omits  to  do 
so,  he  will  be  bound,  although  the  notice  was 
inaccurate  as  to  the  particulars  or  extent  of 
such  interest.  This  is  stated  by  Mr.  Dart 
in  his  work  on  Vendors  and  Purchasers  794, 
quoting  as  his  authority — Gibson  vs.  Ingo, 
6  Hare  124. 

The  evidence  in  this  case,  although  not 
altogether  consistent,  shows  that  enough  was 
done  to  bring  the  first  defendant  within  the 
operation  of  this  rule.    The  effect  of  the 
notice   is  that  the  purchaser   is  bound   to 
the  same  extent  and  in  the  same  manner  as 
the  person  was  of  whom  he  purchased.     So 
that  the  first  defendant  would    be   bound 
to    the    same    extent    and    in    the    same 
manner    as    Hurrish    Chunder   was,   if   he 
omitted  to  make  the   inquir}-.    Did  he  then 
make   such  an  inquiry  as  he  was  bound  to 
make  and  as  would  prevent  the  operation  of 
the  rule  ?  There  are,  no  doubt,  some  cases  in 
which   an  inquiry  might  be  sufficient.     The 
Lord    Chancellor    in    Jones    vs.   Smith,    i 
Phillips    253,   says  there   might  be  a  case 
where   the    information    coming    from    the 
vendor,  and  being  of  such  a  nature  that  the 
intending  purchaser  was  bond  fide  misled  by 
it,  he  would  not  be  bound  by  the  rule.     But 
here  we  have  not  a  case  of  that  description. 
The  notice  of  the  plaintiff's  interest  came, 
not  from  the  vendor,  Hurrish  Chunder,  but 
from  the*  plaintiff  himself.     What,  then,  was 
the   inquiry  which   Ramnauth,   representing 
the  first  defendant,  thought  proper  to  make  ? 
We  must  assume  that  at  least  he  was  informed 
that    the    plaintiff    and    Hurrish    Chunder, 
the  person  in  whose  name  the  judgment  was, 
were  members  of  a  Hindoo  family,  and  were 
brothers.    He  must  also  be  taken  to   have 
known  the  presumption  of  Hindoo  Law  which 
I  will  refer  to  presently.     With  this  know- 
ledge, he  inquires,  according  to  the  evidence, 
of  two  persons.     One  was  the  vakeel  who 
was  employed  in  the  execution-proceedings 
in  the  Alipore  Court,  but  who  could  not  be 
expected  to  know  anything  of  the  original 
transaction   of   the    bond    and   warrant   of 
attorney.    That    took    place    many   years 
before.    There  is  nothing  to  show  that  the 
vakeel   would   know   anything    more    than 
what  he  could  gather  from  the  proceedings 
that  were  put  into  his  hands  for  obtaining 
execution  upon  the  judgment  in  the  suit  in 


which   Hurrish  Chunder  was  the  plaintiflE 
and  apparently  the  person  entitled  to  the 
money.     The  vakeel  might   have  told  him 
that  the  plaintiff  and  Hurrish  Chunder  were 
brothers  and  members  of  a  Hindoo  family. 
The    other    person    of    whom    Ramnauth 
inquired    is     the  vendor  himself,   Hurrisli 
Chunder.    Of  course  an  inquiry  of  Hunish 
Chunder,  whether  the  plaintiff's  claim  was 
founded  in  truth  or  not,  would  be  useless ; 
because,  being  about  to  sell  the  judgment  as 
his  own  property,  he  was  not  likely  to  tell 
the  intending  purchaser  that  it  was  not  his, 
or  that  other  persons  were  interested  in  it. 
It  cannot  be  said   that  there  was  such  an 
inquiry  as    was  sufficient,    supposing   any 
inquiry  would,   in  such  a  case  as  this,  be 
sufficient,  to  prevent  the  defendant  from  being 
bound.     I  am  not  aware  of  any  authority, 
and  I  have  not  been  able  to  find  any,  that 
where  a  notice  comes,  as  this  notice  did, 
from  the  person  who  claims  an  interest  in  the 
property,  the  purchaser  can  discharge  him- 
self from  liability,  supposing  it  is  afterwards 
proved  that  the  person  really  had  an  interest 
in  the  property. 

I   have  said  that  the  defendant  must  be 
taken  to  have  known  what  is  the  presump- 
tion of  Hindoo  Law.     That  is  stated  by  the 
Judicial   Committee  of  th«  Privy    Council 
for  the  first  time,  as  far  as  I  am  aware,  in 
Luximon    Row   Sadasaw    w.   MuUar    Row 
Rajee,  2  Knapp's  Privy  Council   Cases  6o.* 
Their  Lordships  then  decided  that,  in  a  suit 
for    the    division    of    the    property    of  an 
undivided  Hindoo  family,  the  whole  of  the 
property  of  each  individual  is  presumed  to 
belong  to  the  common  stock,  and  it  lies  upon 
the   parly,  who  wishes  to  except  any  of  it 
from  the   division,    to  prove  that  it  comes 
within  one  of  the  exceptions  recognized  by 
the  Hindoo  Law.     The  suit  was  by  a  person 
claiming  to  be  entitled  to  a  share  of  the  pro- 
perty as  family-property.     And    it    was  an 
appeal  from  a  decision  of  Mr.  Mountsteuart 
Elphinstone,    when    he    was    Governor    of 
Bombay,  to  whom  an  appeal  was  then  allowed. 
It  is  stated  that  the  grounds  upon  which  the 
claim  was  founded  were  that,  by  the  Hindoo 
Law,   until  a  division  of   a   joint   property 
or  inheritance  from  the  father  is  effected 
between   the   members    of    a    family,   the 
acquired  fortune  of  each  member  falls  into 
and  belongs  to  the  common  stock,  and  is  di^- 
sible  accordingly. 

Sir    James  Colvile    in    Srimuttee  Jadn- 
monee  Dossee  vs.  Gungadhur  Seal,  which 
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is  quoted  in  Baboo  Shama  Churn  Sircar's 
Vyavastha  Darpana  521,  and  is  reported  in 
I  St  Boulnois,  page   600,   at  near  the  end 
of  his  judgment,   says:   "The  question  is 
always  one  of  fact,  though  a  fact  deter- 
minable    in    the     absence    of     evidence 
strong  enough  to  jebut  presumption,  by  the 
legal     presumption      that     the     property 
is  joint.''    There  is  also  a  decision  of  the 
Sudder  Court  in  4  Bengal  Select  Cases  162 
to  the  same  effect.    It  was  there  held  that  in 
the  case  of  an  undivided  Hindoo  family, 
their  acquisitions  will  be  presumed  to  have 
been  joint  till  proved  otherwise — the  onus 
probandi  resting  with   the   party   claiming 
exclusive    right.    These    cases    were    not 
quoted  by  me  in  Taruck  Chunder  Poddar  vs, 
Jodeshur  Chunder  Koondoo,  11  B.  L,  R. 
193.*    I  did  not  consider  it  necessary  then  to 
refer  to  all  the  decisions  on  this  question, 
there   being   the  judgments    in   the  Privy 
Council  which  I  quoted.    The  cases  which 
I  have  now  quoted  may  be  added  to  them, 
and  it  is  unnecessary  in  this  case  to  quote 
again  the  decisions  of  the  Privy  Council 
which  were  quoted  in  the  former  case.     But 
there  is  one   case  which  it  is  liecessary  to 
notice.    Mr.  Justice  Pontifex,  in  a  recent 
judgment  in  Denonath  Shaw  vs,  Hurrynarain 
Shaw,    12    B#  L.    R.    349,    refers    to    the 
case  of  Umritonath  Chowdhry  vs,  Gouree- 
nauth  Chowdhry  before  the  Privy  Council, 
which   is   reported   in   15   Moore's  Indian 
Appeals   542, t   and  says  that  "it  was  an 
appeal   from   the   unreported    decision    of 
Kemp  and  Pundit,  JJ.,  who  had  held  that 
in  that  case  the  mere  fact  of  commensality 
was  not  sufficient  evidence  of  their  being 
joint  in  estate,  and  that  it  was   necessary 
to    ascertain   whether   the   nucleus   of  the 
estate  was  originally  joint  or  separate;  and 
although  the  Judicial  Committee  did  not  go 
strictly  into  the  question,  they  say  at  p.  550 : 
"  Both  these  cases  of  family  and  local  cus- 
tom, the  burden  of  which  was  entirely  on 
the  defendant,-  have  failed ;  and  that  brings 
it   back  to  the  case   which    the    plaintiffs 
below  had  to  prove,  that  is,  the  simple  fact 
that    this    was   ancestral  property  of  their 
common  grandfather.    That  being  so,  and 
it    being  substantially  admitted  that   there 
was    no    other    source    from    which    the 
acquisition  could  be  made,  the  decree  of  the 
Court  below  seems  to  their  Lordships  to  be 
right."    The  learned  Judge  then  says :  "  If 
the  true  doctrine  is  that  an  estate  conveyed 
to  an  individual  member  of  a  family  will. 
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in  the  absence  of  proof  to  the  contrary,  be 
presumed  to  be  joint  without  any  evidence 
of  a  nucleus  of  joint  property,  then  it  is 
difficult  to  understand  why  the  Judicial 
Committee  should  have  relied  on  a  substan- 
tial admission.'' 

I  agree  that,  if  we  had  no  other  judgment 
on  this  subject  than  the  passage  which  is 
quoted  by  Mr.  Justice  Pontifex,  it  might 
be  supposed  that  their  Lordships  thought 
it  was  necessary  that  there  should  be 
some  evidence  of  a  nucleus  of  joint 
property.  But  we  must  look  at  the  other 
judgments  of  the  Judicial  Committee,  and 
I  cannot,  from  this  passage,  infer  that 
their  Lordships  intended  to  lay  down  a 
rule  opposed  to  what  had  been  laid  down 
and  acted  upon  by  them  in  various  cases. 
All  that  it  amounts  to.  is  that  there  being 
this  admission,  their  Lordships  thought  it 
strongly  supported  •  the  presumption.  In 
many  cases,  probably  in  most,  there  are 
facts  in  evidence  which  support  the  presump- 
tion, but  it  does  not  follow  from  this  that 
the  presumption  is  not  to  have  effect  in  the 
absence  of  any  such  evidence. 

In  these  decisions  I  do  not  find  it  any- 
where laid  down  that  the  plaintiff  need 
give  any  other  evidence  than  ths^t  there  is 
an  undivided  Hindoo  family.  The  presump- 
tion then  applies.  Nor  need  he,  in  fact, 
give  evidence  that  the  family  is  undivided, 
although  it  is  advisable  to  give  it  when  it  is 
possible  to  do  so,  and  so  it  is  to  give  evidence 
that  there  was  family-property  from  which 
the  acquisition  could  be  made  in  anticipation 
of  evidence  that  may  be  given  to  rebut  the 
presumption.  It  is  laid  down  by  the  Judi** 
cial  Committee  in  Neelkisto  Deb  Burmono  vs. 
Beer  Chunder  Thakoor,  12  Moore's  Indian 
Appeals  540,*  and  the  same  doctrine  is  stated 
in  Strange's  Plindoo  Law,  that  presumably 
every  Hindoo  family  is  joint  in  food,  worship, 
and  estate.  This  is  the  presumption,  but  of 
course  the  evidence  may  rebut  it,  and  may 
throw,  upon  the  person  who  asserts  that  the 
family  is  joint,  the  necessity  of  giving  some 
proof  of  it. 

Therefore  it  appears  to  me  that  the  first 
defendant  was  fixed  with  such  a  knowledge  as 
showed  that  at  least  the  plaintiff  was  entitled 
to  a  share  of  this  property ;  that  it  was  pro- 
perty which  Hurrish  Chunder  was  not  entitled 
to  deal  with  as  solely  his  own,  because 
no  facts  appeared,  or  were  proved,  which 
show  that  Hurrish  Chunder  was  so  entitled. 

Then  the  question  is  what  decree  ought 
to  be  made  in  this  case  }    The  plaintiff  put 


*I2W.  R,  (P.C.)2I, 


e 


854 


Civil 


THjrtriEXLY  REPOKTKR. 


Rulings. 


[Vol.  XXII. 


forward  a  case  which  is  not  proved.  His 
case  was  that  the  money  was  his  own,  and 
that  Hurrish  Chunder  was  not  representing 
the  joint  family,  but  was  representing  the 
plaintiff  only.  He  has  failed  to  prove  this, 
and  he  is  not  entitled  to  the  decree  which 
he  asks  for  in  the  prayer  of  the  plaint,  that 
he  should  be  declared  entitled  to  the  whole 
of  the  property.  But  he  has,  I  think, 
established  a  case  in  which,  upon  this  plaint 
and  the  general  prayer  for  relief,  he  is 
entitled  to  a  decree.  The  plaintiff  sub- 
stantially claims  to  be  interested  in  the 
property,  and  that  appears  upon  the  evidence 
to  be  true.  He  made  defendants  the  other 
members  of  the  family,  besides  Hurrish 
Chunder,  who  would  be  entitled  to  shares. 
Two  of  them  appeared  and  put  in  a  written 
statement,  and  were  examined  as  witnesses, 
and  they  did  not  dispute  the  right  of  plaintiff 
to  receive  the  money.  They  admitted  that 
some  arrangement  was  made  with  the  various 
members  of  the  family  by  which  the  plaintiff 
was  to  receive  the  money,  and  it  was  to  be 
divided  in  a  certain  way.  The  other  defend- 
ants have  not  appeared,  and  do  not  dispute 
the  right  of  the  plaintiff  to  receive  their 
shares.  I  therefore  think  that  the  decree 
which  we  should  make,  after  reversing  the 
decree  of  Mr.  Justice  Pontifex,  is  a  decree 
declaring  that  the  first  defendant  is  a  trustee 
for  the  plaintiff  and  for  the  other  defendants, 
except  Hurrish  Chunder,  of  their  shares  of 
what  may  be  recovered  upon  the  judgment, 
and  that  the  shares  of  all  of  them,  except 
Hurrish  Chunder,  be  paid  to  the  plaintiff.  If 
any  application  should  be  made  to  us  for  the 
appointment  of  a  Receiver,  we  can  entertain 
it,  and  we  need  not  appoint  a  Receiver  now. 
We  shall  make  a  decree  in  the  terms  I 
have  stated.  The  appellant  will  have  the 
costs  of  this  appeal  on  scale  No.  2.  The 
parties  will  pay  their  own  costs  of  the  suit 
on  the  same  scale. 

Macpherson^  J, — I  also  think  that  this 
decree  ought  to  be  reversed.  The  purchaser 
unquestionably  had  noticed  that  the  plaintiS 
claimed  a  beneficial  interest  in  this  fund, 
and  that  he  objected  to  the  sale ;  and  there 
was  the  presumption  of  Hindoo  Law  in  favour 
of  his  having  a  beneficial  interest  in  it. 
Having  that  notice,  the  purchaser  chose  to 
go  on  and  to  complete  the  transaction  without 
really  making  any  substantial  inquiry  in  the 
matter.  Under  such  circumstances  it  appears 
to  me  clear  that  the  purchaser  took  no  more 
than  the  interest  of  Hurrish  Chunder,  his 
vendor,  and  therefore  that  the  plaintiff  is 
entitled  to  the  decree  proposed  to  be  made. 


The  25th  June  1874. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Jmiicey  and  the  Hon'ble  W.  Aiaslie, 
Judge. 

Breach  of  Contract— Damages. 

Case  No.  201  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  3rd 
June  1873. 

Poorno  Chunder  Chatterjee  (Plaintiff), 

Appellant, 

versus 

The  Chairman  of  the  Municipal  Commis* 
sioners  of  Hooghly  (Defendant),  Respond- 
ent. 

Bahoo  Bykuntnath  Paul  for  Appellaot. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

A  contractor  for  work,  who,  by  failing  to  fulfil  the 
conditions  of  his  contract,  forfeits  the  money  deposited 
by  him  as  security,  cannot  also  be  held  liable  for 
daraafsres  for  breach  of  contract,  unless  the  damages 
exceed  the  money  which  was  deposited. 

Couch,  C,J. — The  9th  clause  of  the 
contract  provides  that,  if  the  plaintifif  fails 
to  perform  the  work  within  the  aforesaid 
time,  that  is,  the  time  which  had  been 
named  in  the  2nd  clause,  and  on  the  afore- 
said  conditions,  or  if  he  fails  altogether  to  do 
the  work  contracted  for,  or  if  he  does  a  part 
of  the  work,  and  fails  to  do  the  rest,  or 
if  he  becomes  in  any  way  liable  to  the 
Commissioners  on  account  of  the  contract, 
or  if  it  appears  to  them  that  there  was 
negligence  on  his  part,  the  Chairman  will 
be  competent  to  seize  and  take  the  entire 
amount  deposited  by  him,  whether  the  Com- 
missioners sustained  any  damage  or  not.  It 
says :  *'  I  (the  plaintiff)  shall  not  in  any  waj 
*'  have  refund  of  the  said  money,  &c.,  which 
''  shall  become  the  property  of  the  Municipal 
"  Commissioners."  The  evidence  showscleax- 
ly  that  the  plaintiff  did  not  perform  his  con- 
tract, did  not  do  the  work  within  the  time 
specified,  and  was  in  fact  altogether  dilatoiy 
and  negligent  in  doing  the  work  which  he  had 
agreed  to  do.  The  Commissioners  appear 
to  have  borne    with  him  for  some  time. 
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endeavouring  to  get  him  to  do  the  work 
by  threatening  to  impose  a  fine  upon  him ; 
and  yet  the  work  was  not  done,  and  it  is  not 
shown  that  he  was  prevented  from  doing  it 
by  the  want  of  orders  on  the  part  of  the  Com- 
missioners.   The  case  arose  in  which,  accord*- 
ing  to  the  contract,  the  Commissioners  were 
entitled  to  declare  the  deposit  forfeited,  and 
the  plaintiff  is  not  entitled  to  recover  it  from 
them.    Bat  we  do  not  consider  that   the 
Commissioners  should  be  able  to  forfeit  the 
deposit,  and  also  to  have  damages  for  the 
breach  of  the  contract,  unless  the  damages 
exceed   the   money    which   was    deposited. 
This  seems  to  be  the  intention  of  the  loth 
clause.     It  is  not  an  unusual  provision,  and 
is  a  just  one,  that,  if  damages  are  demanded, 
the  deposit  shall  be  applied  in  the  payment 
of  the  damages,  if  they  do  not  exceed  it ;  and 
if  they  do,  so  far  as  it  will  go.     But  it  does 
not  follow  that,  if  the  damages  are  less  than 
the  deposit,  there  is  not  power  to  forfeit  the 
deposit,  if  the  contract  contains  a  clause  to 
that  effect. 

The  appeal  fails  except  as  to  the  sum  of 
Rs.  384,  which  must  be  added  to  what  has 
been  awarded  to  the  plaintiff  by  the  lower 
Court,  the  decree  of  that  Court  being  modi- 
fied to  that  extent.  Each  party  must  bear 
his  own  costs  in  this  Court. 


The  25th  June  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

^Wassilat— Suit  by  Co-sharer— Limitation. 

Case  No.  1671  of  1873. 

Special  Appeal  from  a  decision  passed  by 

the     Subordinate    Judge    of  Rajshahyey 

da/ed   the   yd   May    i8yj,    reversing   a 

decision  of  the  Moonsiff  of  Shahzadpore^ 

da/ed  the  2gth  December  iSji. 

Juggut  Chunder  Bhadoory  (one  of  the 
Defendants),  Appellant, 

versus 

SUib  Chunder  Bhadoory  (Plaintiff), 
Respondent, 


Baboo  Gopal  Chunder  Sircar  for  Appellant. 
Baboo  Nullit  Chunder  Sen  for  Respondent. 

A  suit  to  recover  plaintiff's  share  of  wassil&t  from  a 
co-sharer,  who  has  received  it  from  a  judgment-debtor 
with  plaintiff's  permission,  but  withholds  payment  to 
plaintiff,  is  not  governed  by  the  three  years',  but  by  the 
six  years'  limitation. 

Kemp,  J, — The  points  taken  in  special 
appeal  are  that  the  three  years*  limitation 
applies  to  the  claim  of  the  plaintiff;  that  the 
plaintiff  has  no  cause  of  action  against  the 
defendant,  special  appellant ;  that  there  is  no 
evidence  that  the  money  was  received  on  the 
part  of  the  plaintiff  by  the  defendant;  and 
that  the  suit  ought  to  have  been  properly 
brought  against  the  debtors,  Messrs.  Watson 
and  Co.,  and  not  against  the  special  appellant. 
On  the  first  point,  we  find  that  the  suit  is  not 
governed  by  three  years'  but  by  the  six 
years'  limitation,  and  having  been  brought 
within  six  years  from '  the  26th  of  Srabun 
1 271  it  is  clearly  not  barred.  The  plaintiff 
and  defendant  are  admittedly  co-sharers,  and 
the  plaintiff  does  not  dispute  that  the 
defendant's  share  was  two  annas.  They  were 
co-sharers  in  a  putnee  talook  from  which 
Watson  and  Co.  ousted  them.  They  then 
brought  a  suit  against  Watson  and  Co.,  and 
obtained  a  decree  for  possession,  the  question 
of  wassilat  being  reserved  for  the  execution- 
stage.  It  appears  that  Watson  and  Co.  paid 
the  wassilat  under  an  amicable  arrangement 
to  Juggut  Chunder  Bhadoory,  who  acted  for 
himself  and  under  permission  from  the 
plaintiff.  Juggut  was,  therefore,  under  an 
obligation  to  pay  the  plaintiff  in  proportion 
to  his  anna  share,  and  he  did  not  do  so. 
The  Court  below  has  found  as  a  fact  that 
permission  was  given  to  Juggut  by  the 
plaintiff  to  receive  his  share  of  the  money, 
and  the  second  ground  of  special  appeal 
must  be  rejected.  Juggut  Chunder  having 
received  this  money  from  Watson  and  Co. 
on  the  26th  Srabun  1271,  he  was  under  an 
obligation  to  pay  the  plaintiff's  share  or  two 
annas,  and  the.  suit  having  been  brought 
within  six  years  from  that  date,  namely,  from 
the  24th  of  Srabun  1277,  it  is  not  barred  by 
limitation. 

The  special  appeal  is  dismissed  with  costs. 
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The  25th  June  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Arrears  of  Rent—Jummabundee  Papers— Put- 
warree*s  Evidence— Admission  of  Tenancy. 

Case  No.  2177  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
2jrd  August  iSyjy  reversing  a  decision 
of  the  Moonsiff  of  Begoosurai,  dated  the 
2gth  May  18 Jj. 

Pundit  Bhugwan  Dutt  Jha  and  another 
(Plaintiffs),  Appellants, 

versus 

Sheo  Mungul  Singh  (Defendant),  Respondent. 

Baboo  Nil  Madhub  Sen  for  Appellants. 

Baboo  Boodh  Sen  Singh  for  Respondent. 

In  a  suit  to  recover  arrears  of  rent  at  a  specified  rate, 
the  jummabundee  papers  of  a  former  putwarree,  which 
were  filed  as  evidence  of  the  rate  claimed,  were  held  to 
be  valueless  without  the  personal  testimony  of  the 
putwarree. 

As  defendant  admitted  tenancy  and  his  liability  for  a 
certain  rate  of  rent,  the  plaintiff  was  held  to  be  entitled 
to  recover  arrears  to  the  extent  admitted  unless  defend- 
ant established  his  plea  of  payment. 

Phear,  J. — We  see  no  reason  for  disturb- 
ing the  findings  of  fact  at  which  the  Lower 
Appellate  Court  has  arrived. 

The  suit  is  brought  by  the  plaintiff  for  the 
purpose  of  recovering  from  the  defendant 
certain  arrears  of  rent  at  a  specified  rate  for 
certain  specified  years. 

And  according  to  the  statement  of  the 
Judge,  which  the  learned  pleader  for  the 
appellant  is  unable  to  controvert,  the  plaintiff 
adduces  no  evidence  in  support  of  the  alle- 
gation of  the  rent  being  payable  by  the 
defendant  at  the  rate  he  claims,  excepting 
certain  jumma-wassil-bakee  papers,  which, 
it  is  said,  are  proved  by  the  putwarree.  Proof 
of  these  papers  is  nothing  more  than  a  state- 
ment by  the  putwarree  that  he  has  made  out 
the  account  exhibited  in  the  papers,  and 
probably  also  that  he  believes  it  is  right  and 
correct.  But  the  question  to  be  tried  was  a 
question  of  fact — what  was. the  rent  actually 
paid  by  the  defendant  in  the  previous  years  ? 

The  plaintiff  put  forward  no  other  ground 
for  his  right  than  the  ground  afforded  by 
previous  payments.  The  jumma-wassil- 
bakee  papers  of  course  prove  nothing  upon 
this  point.    The  putwarree,  it  is  true,  also 


filed  certain  jummabundee  papers  of  previ- 
ous years.  But  he  says  that  he  got  these 
from  the  former  putwarree.  Therefore,  they 
are  no  evidence  of  any  worth  whatever  in  the 
case.  Had  the  former  putwarree  come  for- 
ward as  a  witness,  and  had  sworn  that  he  bad 
collected  rent  from  the  defendant  at  the  rate 
shown  in  the  jummabundee,  and  that  the 
jummabundee  was  his  own  record  of  the  fact, 
then  this  would  have  afforded  very  material 
evidence  in  support  of  the  plaintiff's  claim. 
But  this  man  is  not  called,  and  his  jumma- 
bundee papers  without  him  are  valueless. 

The  Judge  adds  further  that,  although 
witnesses  were  called  by  the  plaintiff,  they 
were  entirely  silent  as  to  the  rates. 

The  result  of  this  state  of  the  evidence  is 
that  the  plaintiff  has  failed  to  prove  his  case 
by  the  evidence  which  he  himself  brought 
forward  for  the  purpose. 

These  findings  of  fact,  however,  thus  arrived 
at  by  the  Judge  do  not,  under  the  circum- 
stances of  the  case,  entirely  dispose  of  the 
plaintiff's  suit,  because  the  defendant  in  his 
written  statement  admitted  that  he  was  a 
tenant  of  the  plaintiff  and  liable  to  pay  rent 
to  the  plaintiff  for  the  specified  years.  And 
he  further  stated  the  rate  of  the  rent  which 
was  due  from  him.  This  being  so,  to  the 
extent  of  this  admission  of  the  defendant, 
the  plaintiff  had  the  best  possible  evidence 
in  support  of  his  right  to  recover  some  arrears 
of  rent.  And  the  defendant  could  not  avoid 
his  liability  in  this  suit  to  pay  arrears  to  that 
extent,  except  by  showing  that  he  had  in 
fact  paid  them.  For  the  purpose  of  doing  this, 
he  appears  to  have  adduced  certain  dakhilas 
and  farkhutties  purporting  to  bear  the  sig- 
nature of  Anunt  Lall,  plaintiff's  putwarree. 
But  the  first  Court  was  of  opinion  thai 
these  dakhilas  were  worthless,  and  that  the 
defendant's  allegation  that  he  had  paid  rent 
for  the  years  in  question  was  certainly  false. 
The  Lower  Appellate  Court  makes  no  express 
reference  to  this  part  of  the  case.  The 
Judge  says:  "  The  defence  set  up  is  doubt* 
"  less  a  bad  one,  and  supported  by  evidence 
"  open  to  the  gravest  suspicion,  but  the  onus 
"  lay  on  plaintiff,  and  he  has,  in  my  opinion, 
"  failed  to  establish  that  the  former  rate  paid 
"  by  defendants  was  that  for  which  he  now 
**  claims." 

And  on  that  ground  alone  he  dismissed 
the  plaintiff's  suit. 

But  it  was  necessary  for  the  Judge  to  come 
to  an  express  finding  as  to  whether  or  not 
the  defendant  had  made  out  his  plea  of  pay* 
ment,  because,  if  that  defence  was  not  estab* 
lished,  then,  as  has  aheady  been  said,  the 
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plaintiff  was,  by  reason  of  the  defendant's 
admission,  entitled  to  recover  the  arrears  of 
rent  to  the  extent  to  which  the  defendant 
admitted  he  was  bound  to  pay  rent. 

The  decision  of  the  Lower  Appellate  Court 
must,  therefore,  be  reversed,  and  the  case 
remanded  for  re-trial  only  upon  the  Issue 
whether  or  not  the  defendant's  plea  of  pay- 
ment is  proved. 

We  think  that  the  costs  of  this  appeal 
should  abide  the  event. 


The  26th  June  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  Chte/ 
yustice^  and  the  Hon'ble  A.  G.  Macpher- 
son  and  C.  Pontifex,  Judges. 

Act  VIIL  of  1859,  s.  273  et  seq.— Act  XXIII.  of 
z86Xy  s«  8 — Imprisonmeat  of  Insolvent  Debtor. 

W.  Coombe  (Plaintiff),  Decree-holder, 

versus 
A.  Caw  (Defendant),  Judgment- debtor, 

Mr,  Lowe  for  Plaintiff. 

3fr,  Kennedy  and  Mr,  Branson  for 
Defendant. 

The  g'eneral  design  of  the  provisions  in  s.  273  and 
the  following-  sections  of  Act  VIII.  of  1S59  is  that  a  man 
is  not  to  be  needlessly  and  uselessly  detained  in  prison. 
There  must  be  some  object  in  the  imprisonment,  via.^ 
to  ob2ig:e  the  debtor  to  make  a  full  disclosure  of  his 
property,  and  to  prevent  him  from  fraudulently  conceal- 
ing^ property  which  might  be  taken  in  execution.  The 
scope  ot  these  provisions  does  not  require  that  he  should 
be  committed  to  prison  for  what  would  not  be  a  legiti- 
mate advantage  to  the  creditor,  c.^,^  in  order  to  oblige 
hfxn  to  borrow  from  others  to  pay  his  judgment-creditor. 

Thk  plaintiff  in  this  suit,  which  was 
brought  ta  recover  the  sum  of  Rs.  2,000  on 
a  bill  of  exchange  which  had  been  drawn 
by  the  defendant  in  plaintiff's  favour,  and 
accepted  by  Hazlewood  and  Co.,  and  which 
was  not  paid  by  the  acceptors,  obtained  a 
decree  against  the  defendant ;  and,  in  execu- 
tion of  such  decree,  after  realizing  a  portion 
(Rs.  736-9-9)  from  the  property  of  the 
defendant  in  the  24-Pergunnahs,  he  attached 
the  person  of  the  defendant.  The  defendant 
on  being  brought  before  the  Court  applied  for 
his  discharge  under  section  273,  Act  VIIL  of 
1859,  and  presented  the  following  petition  : — 

That  your  petitioner  has-been  arrested 
nnder  a  writ  of  execution  issued  by  the 
Hon'ble  Court  on  a  decree  made  against 
him  in  the  above  cause* 

•voL  xxn. 


That  your  petitioner  has  no  present  means 
of  paying  the  debt,  for  which  the  said  decree 
has  been  made,  and  for  which  he  has  been 
arrested,  either  wholly  or  in  part. 

That  the  plaintiff  attached  a  certain 
Soondurbund  grant  belonging  to  your 
petitioner  through  the  Court  of  the  24-Per- 
gunnahs, and  has  realized  part  of  his  claim. 

That  the  schedule  hereunto  annexed  and 
marked  A  contains  a  full  account  of  all 
property  of  whatever  nature  belonging  to 
your  petitioner,  whether  in  expectancy  or  in 
possession,  or  whether  held  exclusively  by 
himself  or  jointly  with  others,  dc  by  others 
in  trust  for  him,  except  the  necessary  wearing 
apparel  of  himself,  and  of  the  places^  respect- 
ively where  such  property  is  to  be  found, 
and  your  petitioner  is  willing  to  place  the 
same  property  at  the  disposal  of  this  Hon'ble 
Court. 

That,  with  the  exception  of  the  said 
property  mentioned  in  the  said  schedule  A, 
your  petitioner  is  not  possessed  of  any  other 
property  except  his  salary  of  Rs.  600  per 
month,  out  of  which,  under  order  of  this 
Court,  he  is  to  pay  Rs.  100  per  month 
to  his  creditor  Dwarkanalh  Mitter. 

The  petitioner  prayed  accordingly  that  the 
plaintiff  may  be  called  upon  to  show  cause 
why  he  should  not  be  discharged  under 
section  273  of  Act  VIII.  of  1859,  and  why 
the  plaintiff  should  not  proceed  against  the 
property  of  the  petitioner,  and  that,  pending 
any  inquiry  that  the  Court  may  direct  into 
the  matter  of  the  petition,  the  petitioner  may 
be  released  on  his  furnishing  good  and 
sufficient  security  for  his  appearance  at  any 
time  when  called  upon  while  such  inquiry 
is  being  made. 

The  schedule  referred  to  in  the  defendant's 
petition  was  as  follows  : — 

ist, — A  policy  for  Rs.  3,000  on  my  own 
life  in  the  Standard  Life  Assurance  Office, 
pledged  with  Mr.  W.  Sutherland  for  Rs.  400 
or  thereabouts,  being  amount  advanced  by 
him  to  pay  the  Delhi  Bank,  to  whom  the 
said  policy  was  pledged. 

2nd, — Household  property  at  my  residence 
at  Teelkhul  Ghdt,  Howrah,  within  the 
jurisdiction  of  the  Hooghly  Court— which 
property  was  then  specified  in  detail. 

The  application  came  on  for  argument  first 
before  Macpherson,  J.,  who  referred  it  to  a 
Bench  consisting  of  himself  and  Pontifex,  J., 
and  these  learned  Judges,  with  the  consent 
of  Counsel  on  both  sides,  had  the  matter 
re-argued,  on  account  of  its  importance,  before 
a  Bench  consisting  of  the  said  Judges  and 
the  Chief  Justice. 
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The  judgment  of  the  Bench  was  delivered 

as  follows  by — 

Couchy  C,J. — Mr.  Lowe,  who  opposes  the 
application,  said  ihat  there  can  be  very  little 
doubt  that  section  273  of  Act  VIII.  of  1859 
and  the  following  sections,  as  well  as 
section  8  of  Act  XXIII.  of  1861,  are  the 
law  on  the  original  side  of  the  Court,  and 
regulate  iU  practice.  He  said  "  very  little 
doubt ;  "  but  there  is  no  doubt  that  it  is  the 
law,  and  it  has  been  constantly  acted  upon. 

The  question  we  have  to  decide  is  what  is 
the  meaning  of  section  273.  Of  course,  in 
considering  that,  we  must  look  also  at  the 
aeclions  in  Act  VIII.  which  follow  it.  It 
s^ppears  to  me  that  the  general  design  of  these 
pcoviaions  is  that  a  man  is  not  to  be  need- 
lessly and  uselessly  detained  in  prison. 

Imprisonment  is  not  to  be  arbitrary  and 
capricious.  There  must  be  some  object  in 
it;  to  oblige  the  debtor  to  make  a  full 
disclosure  of  his  property,  and  to  prevent 
him  from  fraudulently  concealing  property 
whidi  might  be  taken  in  execution  of  the 
decree.  Section  273  says  that  the  person, 
who  is  arrested,  when  brought  up,  may 
apply  for  his  discharge  "  on  the  ground  that 
he  has  no  present  means  of  paying  the  debt, 
either  wholly  or  in  part ;  or,  if  possessed  of 
any  property,  that  he  is  willing  to  place 
whatever  property  he  possesses  at  the  disposal 
of  the  Court."  And  he  is  to  give  *'  a  full 
account  of  all  his  property  of  whatever 
nature,  whether  in  expectancy  or  in  posses- 
sion." And  section  8  of  Act  XXIII.  of 
1861,  which  is  substituted  for  section  273  of 
Act  VIII.  of  1859.  provides  that  "  the  Court 
shall  examine  the  applicant  as  to  his  then 
circumstances  and  as  to  his  future  means  of 
payment,  and  shall  call  upon  the  plaintiff  to 
show  cause  why  he  does  not  proceed  against 
any  property  of  which  the  defendant  is 
possessed,  and  why  the  defendant  should  not 
be  discharged ;  and,  should  the  plaintiff  fail 
to  show  such  cause,  the  Court  may  direct  the 
discharge  of  the  defendant  from  custody." 

Allowing  that  the  word  "  may  "  is  imper- 
ajtive  upon  the  Court,  and  has,  in  fact,  the 
same  meaning  as  "shall,"  the  discharge  of 
the  defendant  from  custody  is  only  to  be 
granted  when,  in  the  opinion  of  the  Court, 
the  plaintiff  shall  have  failed  to  show  such 
gause. 

The  questioii  is  wheOier  the  plaintiff  here 
can  be  said  to  have  failed  to  show  cause. 
The  only  cause  shown  is  that  the  defendant 
ii;  holding  an  office  for  hia  services  in  which 
be  is  entitled  to  receive  a  monthly  salary. 
If  he   is  not  discharged  and  remains  in 


prison,  he  cannot  perform  those  services,  and 
we  may  certainly  assume  that  he  would  not 
continue  to  receive  the  salary ;  so  that,  if  the 
cause  shown  is  allowed  to  be  sufficient,  the 
salary  will  entirely  cease.  The  fact  of  his 
being  entitled  to  receive  a  salary  which  he 
can  only  get  by  being  discharged  is  givea 
as  a  reason  that  he  should  not  be  discharged: 
I  cannot  see  that  it  is. 

When  we  consider  what  might  follow  on 
his  not  being  discharged  and  being  commit* 
ted  to  prison,  it  would  seem  that  the  Court 
ought  not  to  refuse  his  discharge. 

He  might,  upon  being  committed  to  prison, 
apply  under  section  280  for  his  discharge, 
and  then  he  must  give  a  full  account  of  all 
property  of  whatever  nature  belonging 
to  him,  whether  in  expectancy  or  in  posses- 
sion, and  of  the  placea  where  snch  property 
is  to  be  found. 

By  section  29i  the  Court,  on  snch  apgili- 
cation  being  made,  is  to  cause  the  plaintiff 
to  be  furnished  with  a  copy  of  the  account 
of  the  defendant's  property,  and  to  fix  a 
reasonable  period  within  which  the  plaintiff 
may  cause  the  whole  or  any  part  of  snch 
property  to  be  attached  and  sold.  If  the 
plaintiff  does  not,  within  the  time  specified, 
prove  that  the  defendant  has  been  guilty  of 
any  of  the  acts  there  mentioned,  he  will  be 
discharged. 

The  section  shows  that  the  property 
intended  by  the  former  section  is  property 
which  may  be  made  available  for  the  satisfac- 
tion of  the  debt  which  may  be  realized  and 
sold.  This  bein^  the  state  of  things,  and 
the  defendant  being  able,  if  we  were  now  to 
send  him  to  prison,  to  apply  for  his  discharge 
under  section  280,  I  think  we  ought  not  to 
refuse  it  under  section  273.  It  is  a  case  in 
which  there  is  not  sufficient  cause  shown  for 
not  discharging  him. 

It  appears  to  me  that  the  scope  of  tbesej 
provisions  does  not  require  that  the  defend- 
ant should  be  committed  to  prison  for  wiu 
would  not  be  a  legitimate  advantage  to  the 
plaintiff.  The  Court  will  not  allow  a  persoi 
to  be  imprisoned  in  order  to  oblige  him 
obtain  money  from  other  persons  to  pay  hii 
debt,  and  incur  a  debt  which  he  would  be 
little  able  to  pay  as  the  present.  It  will 
aid  in  forcing  other  persons  to  take  the  rij 
of  loss  which  is  now  the  creditor'a^  As 
have  not  the  power  of  giving  the  plaintil 
any  lien  or  charge  upon  the  salary,  or 
secure  to  him  a  part  of  it  in  preference 
any  one  who  may  hereafter  attach  it,  we 
no  alternative  but  to  declare  that  die  d< 
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&nt  is  entitled  to  be  discharged  if  the  other 
tifcamstances  necessary  are  proved. 

Mr.  Justice  Macpherson  will  now  take  up 
the  matter,  and  will  also  deal  with  the  costs 
of  this  application. 

Maephersonj  J, — Having  heard  the  matter 
fully  discussed,  I  am  of  the  same  opinion 
as  the  Chief  Justice. 

Ponii/eXy  7. — I  am  of  the  same  opinion. 

After  the  Bench  rose,  the  petitioner  was 
examined  at  great  length  by  Macpherson, 
J.,  who  held  that  there  was  nothing  in  the 
defendant's  conduct  which  debarred  him  from 
the  benefit  of  section  273  of  the  Act. 
The  defendant  was  thereupon  ordered  to  be 
discharged.  The  Court  made  no  order  as 
to  costs. 


The  a6th  June  1874. 

Preseni : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Suit  for  possession— Limitation— Act  XIV.  of 

1859,  s.  15. 

Case  No.  1627  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  ChiUagong, 
doled  the  2jrd  May  tS'^^y  reversing  a 
decision  of  the  Moonsiff  of  Rowjany 
dated  the  t2th  March  J8'J2* 

Prem  Chand  Kybutta  (Plaintiff),  Appellant, 

versus 

Horee  Doss  Kybutta  (one  of  the  Defendants), 

Respondent, 

Baboo  Hash  Beharee  Ghose  for  Appellant. 

Saboo  Aukhil  Chunder  Sen  for 
Respondent. 

In  a  suit  for  possession  of  land  where  it  appeared  that 
itaiolfff  bad  forcibly  turned  out  the  opposite  party  and 
fMBpcned  him  to  seek  his  remedy  under  Act  XI V.  of 
Hkg^  S.  15*  HBLD  that  plaintiff  was  not  entitled  to  get 
*IErii  starting  point  fron)  the  date  of  his  decision  in 


that  the  claim  in  respect  of  th&  land  in  suit 
is  entirely  barred  by  limitation,"  and  he  gives 
his  reasons  in  detail  for  differing  from  the 
first  Court. 

It    is    said    in  special  appeal    that    th^ 
plaintiff  was  entitled  to  date  his  cause  6i 
action  from  the  date  of  the  decision  under 
section  15,  Act  XIV.  of  1859;  o^  ^^  other 
words,  that  although  there  has  been  a  cl^ar 
finding    that    neither  the  plaintiff  nor    his 
grantor  were  in  possession  within  twelve  years 
before  suit,  the  plaintiff  is  entitled  to  a  fresh 
starting   point,  because   he  forcibly  dispos- 
sessed the  opposite  party,  and  compelled  hini 
to  bring  a  suit  under  section  15,  Act  XIV. 
of  1859.    On  this  point  we  refer  to  a  deci- 
sion to  be  found  in  Volume  XII.,  Weekly 
Reporter,  page  9,  in  which  case  this  question 
was    raised    and    fully    discussed,  and  we 
entirely  concur  with  the  principle  there  laid 
down,  VIZ,  that  '*to  hold  that  any  fresh 
"  cause  of  action  accrues  to  a  party  from  the 
"day  on  which  a  section  15  proceeding  is 
''  commenced  would  be  tantamount  to  hold- 
"  ing  that  a  wrongful  and  forcible  possession 
"  is  equivalent  to  an  honest  and  legal  pos- 
"  session,  which    would  be    to    defeat  the 
"  object  and  policy  of  the  law."    There  is  a 
clear  finding  that  neither  the  plaintiff  nor  his 
grantor  was  in  possession  within  twelve  years 
prior  to  the  institution  of  the   present  suit, 
and  we  cannot  say  that  because  he  forcibly 
turned  out  the  opposite  party,  and  because 
that  party  was  obliged  to  seek  his  remedy 
under  section  15,  the  plaintiff  is  entitled  to 
get  a  fresh  starting  point  from  the  date  of 
the  decision  in  that  case.    The  special  appeal 
is  dismissed  with  costs. 


Kemp 9    J> — The'  plaintiff  is   the   special 

ippellant    in  this   case,  and  the  contention 

More  as  is  that  the  Lower  Appellate  Court 

k  frrong'  in  finding  that  the  plaintiff's  suit  is 

ttured    by   the   statute   of   limitation.     The 

Subordinate  Judge  differed  from  the  Court 

6£  fiiBt  instance,  and  held  that  the  plaintiff's 

-cbi'n  was    barred.    He  says :   ''I    am    of 

]4S|»t&ion,  with  reference  to  the  oral  and  docu- 

^IbeiiUry  evidence  adduced  by  the  plaintiff,  ^ 


The  26th  June  1874. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Suit  to  recover  in  kind—Act  XXIII.  of  286r» 

s.  27. 

Case  No.  1537  of  1873. 
Special  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  and  Subordi- 
nate  Judge  of  Kamroopy  dated  the  2*jth 
May  jSyj,  affirming  a  decision  of  the 
Moonsiff  of  Gowhatty,  dated  the  28th 
June  i8j2. 

Dom  Kumar  and  others  (some  of  the 
Defendants),  Appellants, 

versui 
Soorjo  Dutt  Surmah  (Plaintiff),  HespondenL 
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Bahoo  Bykuninaih  Doss  for  Appellants. 
Baboo  Obhoy  Churn  Bose  for  Respondent. 

A  suit  to  recover  a  quantity  of  rice  (or  its  value, 
Rs.  300)  in  return  for  some  paddy  which  had  been 
taken  by  defendant  under  contract  was  held  to  be 
cognizable  by  the  Small  Cause  Court  within  the  mean- 
ing of  Act  XXni.  of  ib6i,  s.  27. 

Kempy  y. — A  PRELIMINARY  objection  has 
been  taken  in  this  case  that  no  special  appeal 
lies  under  the  provisions  of  section  27, 
Act  XXIII.  of  1861.  On  referring  to  the 
plaint  we  find  that  it  is  alleged  that  the 
defendants  on  the  25th  of  Srabun  jointly 
took  from  the  khels  of  the  endowment  600 
poorahs  of  paddy,  for  which  they  were 
bound  to  return  300  poorahs  of  rice,  and  that 
not  having  done  so,  the  suit  was  brought  for 
the  recovery  of  300  poorahs  of  rice  or  the 
value  thereof,  namely,  Rs.  300.  This  is 
clearly  a  suit  under  a  contract  cognizable  by 
the  Small  Cause  Court  and  under  Rs.  500  in 
value.     No  special  appeal  will  therefore  lie. 

The  appeal  will  be  dismissed  with  costs. 


The  a6ih  June  1874. 

Present : 

The  Hon'blc  J.  B.  Phear  and  G.  G.  iMorris, 

yudges. 

Contract  of  lease— Obligation  to  give  posses- 
sion—Damages. 

Case  No.  248  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  Patna,  dated  the 
i8th  April  1873, 

Ashrufoonissa  Begum  (Defendant), 
Appellant^ 

versus 

Sheikh  Tosudduck  Hossein  and  others 
(Plaintiffs),  Respondents. 

Moonshee  Mahomed  Yusufiox  Appellant. 

Baboos  Sreenath  Doss,  Chunder  Madhub 
Ghose^  and  Boodh  Sen  Singh  for  Respond- 
ents. 

Defendant  g^ranted  to  plaintiff  a  zur-i-peshgee  lease 
for  a  period  commencing  with  1376'    It  was  recited  in 


the  lease  that  the  property  was  in  the  possession  of 
the  previous  zur-i-peshgeedars,  from  whom  it  was 
redeemable  at  the  end  of  the  year  1375,  and  it  was 
agreed  that  a  part  of  the  consideration-money  should  be 
applied  to  payment  of  those  ticcadars  to  enable  plaintiff 
to  obtain  possession.  The  previous  ticcadars  not  accept- 
ing the  tendered  payment,  plaintiffs  took  legal  measures 
against  them,  but  without  success.  Subsequently  they 
accepted  payment  and  gave  up  the  land.  Plaintiff  now 
sues  defendant  for  damages  for  not  having  been  put  ia 
possession  at  the  beginning  of  1276 : 

Hbld  that  in  the  lease  there  was  an  implied  contract 
on  the  part  of  defendant  to  put  plaintiff  into  possession  at 
the  beginning  of  1276,  and  that  as  plaintiffs  were  unable, 
in  spite  of  their  best  endeavours,  to  obtain  possession, 
the  contract  was  broken  : 

Hbld  that  even  if  the  facts  necessarily  led  to  the 
assumption  that  the  defendants  could  not  give  the 
possession  stipulated  for,  still  that  was  no  reason  why 
the  defendants  should  not  be  compelled  to  make  good 
the  contract,  so  far  as  might  be,  if  plaintiff  thought 
proper  to  enter  into  th^  contract. 

Phear,  J. — The  principal  facts  of  this  case 
are  admitted  by  both  parties.  The  first- 
named  defendant,  in  the  year  1275,  granted 
to  the  plaintiffs  a  zur-i-peshgee  lease  of 
certain  properties  for  a  period  commencing 
with  the  beginning  of  1276  and  extending 
to  1284  in  consideration  of  an  advance  of 
the  sum  of  Rs.  20,000.  It  was  recited 
in  this  lease  that  the  property,  which  was  the 
subject  of  it,  was  already  in  the  possession 
of  previous  ticcadars  under  the  terms  of  a 
zur-i-peshgee  lease  securing  the  repayment 
of  a  certain  sum  of  money  advanced  by  them. 
And  it  was  said  that,  according  to  the  terms 
of  that  lease,  the  property  was  redeemable 
from  these  ticcadars  at  the  end  of  the 
year  1275. 

And  it  was  further  on  the  footing  of  these 
recited  facts  made  part  of  the  agreement  of 
lease  that  Rs.  5,600  out  of  the  Rs.  20,000 
"(hould  be  applied  to  the  purpose  of 
paying  off  the  previous  ticcadars  or  mort- 
gagees, and  so  enabling  the  present  plaint- 
iffs to  obtain  possession  under  their  lease. 

It  was  also  further  stipulated  between  the 
parties  that  in  the  event  of  the  plaintiffs 
finding  it  necessary  to  take  legal  proceedings 
for  the  purpose  of  compelling  the  previous 
ticcadars  to  accept  payment  of  their  mort- 
gage-money, and  to  give  up  possession  of 
the  property,  the  defendant,  grantor  of  the 
lease,  should  pay  a  certain  specified  portion 
of  the  costs  of  such  proceedings. 

The  Rs.  14,400  which  was,  according  to 
this  contract  of  lease^  payable  by  the  plaint- 
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iff  to  the  defendant,  was  paid  to  her,  the 
defendant;  the  remaining  Rs.  5,600, 
which  ought  to  have  gone  to  pay  off  the 
previous  liccadars,  was,  when  it  was  first 
offered  to  them,  not  accepted  by  them.  The 
consequence  of  this  was  that  the  plaintiffs, 
as  seems  to  have  been  anticipated  at  the  time 
of  making  the  lease,  were  obliged  to  take 
legal  measures  for  the  purpose  of  compelling 
the  ticcadars  to  accept  the  payment  of  their 
money,  and  to  give  up  possession  of  the  land. 
The  proceedings  which  were  taken  for  this 
purpose  were  not  successful,  but  ultimately, 
in  the  year  laSo,  the  liccadars  did  accept 
the  payment  of  the  Rs.  4,600,  and  gave  up 
the  land  to  the  plaintiffs. 

It  is  on  this  state  of  facts  that  the  present 
suit  is  placed.  The  plaintiffs  now  seek  to 
recover  damages  from  the  defendant  for  the 
loss  which  they  have  sustained  in  conse- 
quence of  not  having  been  put  into  possession 
of  the  property  leased  to  them  on  the  ist 
Assin  1376,  as  the  defendant  agreed  should 
be  done. 

They  measure  their  damages  by  the  loss 
of  interest  at  the  rate  of  12  per  cent,  per 
annum  upon  the  sums  of  money  which  they 
advanced  to  the  defendant.  Some  of  these 
advances  were  made  before  the  commence- 
ment of  the  period  of  the  lease,  namely,  on 
some  dates  in  1275,  and  the  total  amount  in 
the  whole  is  7,220  rupees  5  annas  3  pie. 

The  Lower  Court  has  given  the  plaintiffs 
a  decree  for  this  sum. 

It  is  now  urged  before  us  on  appeal  from 
this  decree  that  the  defendant  is  not  liable, 
on  the  terms  of  the  lease,  to  compensate  the 
plaintiffs  for  not  having  obtained  possession 
of  the  lands  during  the  period  running  from 
1276  to  1280.  It  is  argued,  in  effect,  that  the 
plaintiffs  on  the  facts  which  occurred  must 
be  taken  to  have  accepted  the  chance  of 
getting  into  possession  of  this  land,  and  that 
they  did  not  obtain  an  express  lease  of  the 
land  to  commence  from  the  specified  date 
of  1276. 

This  argument  is  mainly  based  upon  the 
assumption  that  the  plaintiffs  must  have 
perceived  from  the  recitals  which  were  made 
in  their  lease  that  the  previous  ticcadars 
could  not  be  compelled  to  give  up  possession 
ot  the    land   so   early  as  the    end  of    the 

year  i^75' 

Apart  from  any  assumption  of  this  kind, 

it  seems  to  us  quite  plain  that  the  words  ot 

the   lease   in  the  granting  part  are  explicit 

enough.      The  defendant,  in  consideration  of 

the   sum    of  Rs.   20,000    advanced   by  the 

plaimiffs^  leased  to  the  plaintiffs  the  land  and 


property  mentioned  in  the  lease  for  a  period 
of  eight  years,  to  commence  from  the  begin- 
ning of  1276.     And  if  this  stood  alone,  there 
can  be  no  doubt  that  there  arises  therefrom 
by  implication  a  contract  on  the  part  of  the 
defendant  to  put  the  plaintiffs  into  possession 
of  the  land  so  leased  at  the  commencement 
of  the  year  1276.     And  inasmuch  as  it  is 
admitted  that  the  defendant  did  not  put  the 
plaintiffs  in  possession  of  that  land,  that  in 
fact  the  plaintiffs  were  unable,   in  spite  of 
their  best  endeavours,  to  obtain  possession  of 
the   land    till    the  year    1280,  that  implied 
conlract  has  been  broken  by  the  defendant. 
And  It  seems  to  us  that  there  is  nothing  in 
the  lease  to  prevent   this   implied    contract 
from  arising,  unless  it  be  the  assumption  of 
fact  which  was  just  now  referred  to.    Now 
if    we    look    to  the  recitals    a   little   more 
closely,  the  recitals  which  are  supposed  to 
justify  the   assumption    that    the    plaintiffs 
must  have  known  that  the  defendant  could 
not  give  the  possession  which  was  stipulated 
for,  we  find  that  they  do  not  necessarily  lead 
to  this  assumption.     But  even  if  they  did, 
then  information  of  this  kind  coming  to  the 
knowledge  of  the  plaintiffs,  though  it  might 
very  reasonably  be  supposed  to  operate  by 
way  of  inducing  the  plaintiffs  not  to  enter 
into  the  contract  which  the  defendant  offered 
them,  still  afford  no  reason  why  the  defend- 
ant should  not  be  compelled,  so  far  as  may  be, 
to  make  good  the  contract  if  the  plaintiffs 
thought  proper,  notwithstanding  this  inform- 
ation, to  enter  into  the    contract    with    the 
defendant.    It  was  not  suggested  in  the  Court 
below,  and  no  facts  were  put  in  issue  which 
could  bear  upon  the  question,  whether  the 
plaintiffs  by  their  conduct  in  regard  to  the 
way     in    which     they    pursued    the     legal 
measures  which  they  adopted  for  the  pur- 
pose of  obtaining  possession  of  this  property 
from  the  hands  of  the   previous  ticcadars, 
had   blundered   or  made  such    default    as 
ought  to  excuse  the  defendant  from  being 
called  upon  specifically  to  fulfil  or  to  make 
good  his  contract.    And  this  being  so,  we 
need  not  enter  into  and  give  consideration 
to  the  argument  which  was  addressed  to  us 
upon  that  point. 

■  Now,  even  supposing  that  the  defendant 
had  entered  into  an  express  contract  to 
deliver  over  this  property  at  the  given  date 
to  the  plaintiffs,  yet  the  plaintiffs  undertook 
with  the  defendant  that  they  would  carry  on 
the  requisite  measures  for  the  purpose  of 
obtaining  that  possession,  and  had  done  this 
so  faultily  that  the  defendant  ought  not  to  be 
held  responsible  for  their  failure,  a   good 
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answer  might  be  raised  in  this  suit  upon  that 
ground.  But  obviously  such  a  defence 
requires  facts  to  be  proved  which  have  not 
been  established  or  in  any  way  put  in  issue 
in  this  suit. 

On  the  whole,  then,  we  are  of  opinion 
that  the  judgment  of  the  lower  Court  m 
favour  of  the  plaintiff  is  a  correct  judgment. 

It  has  been  pressed  upon  us  that  the  mode 
in  which  the  Subordinate  Judge  has  arrived 
at  an  assessment  of  damages  is  erroneous. 
He  has  given  damages  in  the  shape  of  mter- 
est  calculated  at  the  rate  of  one  per  cent,  per 
annum  upon  every  item  of  payment  which 
the  plaintiffs  made.     And  those  payments 
were  four  in  number,  the  first  three  having 
been  made  on  the  19th  Falgoon  1175,  »9th 
ChcYt    1175,  and   6ih  Jeyt   1275-that  is, 
before  the  date  upon  which  the  lease  com- 
menced, and  therefore  before  the.  date  on 
which    the    breach    complained     of    was 
committed  by  the  defendant.  ^.^"^  ^^e^^; 
fore  it  19  said  that  the  plaintiffs  are  not 
entitled    to    have    their    interest    on    iheir 
money  for  that  period.    But  it  seems  to  us 
Sat  this  argument  is  founded  upon  a  slightly 
enoneous  view  of  the  nature  of  the  damages 
thfch  the  plaintiffs  seek.   There  is  no  doubt 
latS  theSntracthad  been  faithfully  kept 
by  he  defendant,  and  the  plaintiffs  had  been 
nut  into  quiet  possession  of  this  property,  as 
Key  ought  to  have  been,  on  the  ist  Assin 
1276    they  would,  from  that  time  forward, 
have  received  in  the  shape  of  profits  under 
their  lease  considerably  more  than    1 2  per 
cer^t.  upon  the  money   advanced  by   ihem, 
because  they  were  by  the  terms  ot  the  lease 
?o  Jay  themselves  12   per  cent,   upon  that 
money  in  the  shape  of  a  portion  of  the  rent 
X/ was  reserved  to  tlie  defendant,  and 
whch  they  were  allowed  to  keep  m  their 
own  handl  reckoning  it  as  payment.     Bat 
over  and  above  this  they  would  necessarily 
W  all  the  profits  arising  from  the  property 
Tn  excess  of  the  amount  of  rent.     And  these, 
t  is  only  reasonable  to  presume,  would  have 
been  r^  themselves  very  substar^tial.    So  that 
Ui  awarding  damages  by  the  mode  which  he 
has  adopted,  the  Subordinate  Judge  has  in 
SSp^obability  given  the  plalntifts  a  less  surn 
than  they  would  have  been  strictly  en  1  led 
T\i  hey  had  asked  that  damages  should  be 
measured   upon   the   footing  'of  the   profits 
SnSe   under  the   terms   of   the    lease. 
rnHhis  being  so,  we  think  that  there  is  no 
occasion   to    disturb    the     finding     of    the 
Subordinate  Judge  on  Uiis  account. 
The  appeal  is  dismissed  with  costs. 


The  26th  June  1874. 

Present  : 

The  Hon'ble  j.  B.  Phear  and  G.  G.  Morris, 

y^dges. 

Mortgage— Redemption. 

Case  No.  2234  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna,  dated 
the  tgth  August  1873,  reversing  a  decision 
of  the  Additional  Sudder  Moonsiff  of 
that  District,  dated  the  27th  July  1872, 

Shaikh  Imam  Ali  and  others  (Defendants), 

Appellants, 

versus 

Oograh  Singh  (Plaintiff),  Respomttnt. 

Moonshees  Mahomed  Yusaf  and  A  bdobl 
Baree  for  Appellants. 

Messrs.  R.  E,  Tvoidale  and  C.  Gregory  for 

Respondent. 

Wh€re  a  certain  quantfty  of  land  t^as  the  subject  ^ 
one  rur-i-peshffce  mortifaffe,  redeeMable  00  payoMlof 


possession 
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could  not  recover  any  portfen  of  the  land  iratSl  he  had 
paid  up  all  the  money  due  apon  the  mortgpag^,  ^'i''?t 
long  as  he  had  not  paid  up  the  amount  due  to  M,  he 
could  not  claim  even  the  land  allotted  to  K,  whose  por- 
tion had  been  liquidated. 

Phear,  7.— We  do  not  see  reason  on 
special  appeal  for  disturbing  the  findings  of 
fact  at  which  the  Subordinate  Judge  has 
arrived.  But  we  are  of  opinion  that  upon 
those  facts  the  plaintiff  is  not  entitled  to 
recover  possession  of  the  5  bceghas  odd, 
which  were  formerly  occupied  by  Kurcem 
Bux,  until  he  pays  to  the  representatives  of 
Mahomed  Shaft  the  amount  of  money  wbi<A 
he  was  decreed  to  pay  in  the  redemption-suit 
which  he  brought  against  those  persons. 

It  seems  plain,  upon  the  facts  found  by  the 
Subordinate  Judge^  that  the.  11  beeghas 
were  the  subject  of  one  zur-i-peshgee  mort* 
rrage,  which  was  redeemable  on  payment  of 
Rs?  225  to  Kureem  Bux  and  Rs.  275  to 
Mahomed  Shaft.  After  this  mortgage  was 
effected,  the  mortgagees  took  possession  in 
moieties,  that  is,  Kureem  Bux  and  Mahomed 
Shaft  each  took  and  occupied  5  beeghas  odd 
of  the  II  beeghas  which  was  the  subject 
of  the  mortgage.  These  are  the  facts  which 
are  found  by  the  Subordinate  Judge.  But 
this  arrangement  between  Mahomed  Shafi 
and  Kureem  Bux,  mortgagees,  in  regard  to 
I  taking  possession  of  the  land  mortgaged  to 
I  them,  did  nci  alter  the  character  of  ik» 
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mortgage  itself.     And  therefore  the  plaintiff, 
who  seeks  to  redeem  the  whole  of  the  land 
under  a  title  derived  from  the  original   mort- 
gagor, cannot  claim  to    recover    from    the 
representatives   of   the   original    mortgagees 
any  portion  of  it  until  he  has  paid  up  all  the 
money  that  is  due  upon  the  mortgage.     He 
has  paid  Rs.  225,  the  share  of  the  representa- 
tives of  Kureem  Bux,  but  he  has  not  paid 
the  Rs.   275    which    is   payable    under   the 
naongage  to  Mahomed   Shafi.    And   while 
thi»  latter  sum  remains  unpaid,  he  cannot 
claim  as  of  right  to  recover,  even  from  the 
f^iesematives  of  Mahomed  Shafi.  the  share 
of  the  land  which  had  formerly  been  allotted 
to,  and  occupied  by,  Kureem  Bux.  It  appearg 
that  the  representatives  of  Kureem  Bux  put 
no  opposition  to  his  getting  possession  of 
their  predecessor's  share,  but  the  representa- 
tives of  Mahomed  Shaft   obstruct    him   in 
doing  so.    And  on  the  facts  which   have 
been  fqund  by  the  Suhordiaate  Judges  it 
seems  to  us  that  the  principal  defendants,  as 
they  are  called,  that  is  to  say,  the  representa- 
tives of  Mahomed  Shafi,  have  the  right  to 
keQ^the  plaintiff  from  the  possession,  even  of 
the  5  beeghas  of  Kureem  Bqx,  until  they 
Mvc  been  paid  the  amount  of  money  which 
Mctne  tathem  under  the  mortgage.    What 
this  amount  is  has  been  already  the  subject 
of  a  decree,   because  by  some  irregularity 
iheplaintiflf  has  already  brought  a  suit  against 
the  representatives   of  Mahomed   Shafi    to 
redeem  and    recover    possession  of  the   5 
be^has  of  land  belonging  to  Mahomed  Shafi, 
and  in  that  suit  he  got  a  conditional  decree 
for  possession  on  payment  of  a  specified  sum 
<rae  to  the  defendants. 

We  think,  under  all  these  circumstances, 
ftat  the  decree  of  the  Lower  Appellate  Court 
to  this  case  ought  to  be  varied,  and  the 
decree  for  possession  should  be  made,  subject 
tothe  condition  that  the  plaintiff  do  pay  to 
fte  principal  defendants  the  amount  which 
ie  was  decreed  to  pay  in  the  redemption-suit 
*lch  he  brought  against  them. 

Tliis  view  which  we  have  taken  of  course 
TOposes  of  the  question  of  wassilat,  because, 
«  the  principal  defendants  had  a  right  to 
feep  the  plaintiff  from  the  possession  of 
Aurcem  Bux's  share  of  the  land,  they  cannot 
^made  liable  to  pay  damages  for  having 

^As  the  modification  we  have  made  in  the 
«tree  of  the  Lower  Appellate  Court  is 
*»de  upon  a  ground  which  was  not  taken  in 
*"wcr  of  the  Courts  below,  we  think  that 
•Idi  party  ought  to  bear  his  own  costs  in 
«w  Court. 


The  26th  June  1874. 
Present  : 


The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yud^es. 

Limitation— Issues-^Objecti  on. 
Case  No.  2214  of  1873. 

Special  Appeal  from   a  decision  passed  hy 
the   Officiating  Judge    of  Bhaugulpore, 
dated  the   iph  July  1873,  modifying   a 
decision  of  the  First  Subordinate  Judge 
cf  that   District^  dated  the  20th  August 

Cbumun  Lall  (Plaintiff),  Appellant, 

versus 

Soorujmun  Jha  and  another  (Defendants), 

Respondents. 

Baboo  Rajendro  Nath  Bose  for  Appellant. 

Mr,  R,  T,  Allan  and  Bahoos  Kalee  Mohun 
Doss  and  Taruck  Nath  Sen  for  Respond- 
ents. 

lo  a  suit  for  the  balance  of  aD  account,  the  Lower 
Appellate  Court  applied  the  law  of  limitation  upon  the 
facts  which  were  established,  and  held  part  of  the  suit 
to  be  barred,  notwithstanding  that  no  issue  had  been 
raised  upon  the  point  in  the  Court  of  first  instance. 

In  special  appeal  the  Hi^h  Court,  finding:  that  plaint- 
iff-appellant's pleader  was  not  prepared  to  say  that 
there  were  any  facts  such  as  would  take  the  case  out 
of  the  law  of  limitation  which  had  been  applied  to  it, 
refused  to  disturb  the  decision. 


Phear,  J, — In  this  suit  the  plaintiff  seeks 
to  recover  the  balance  of  an  account  between 
him  and  the  defendants'  predecessor. 

The  Lower  Appellate  Court  has  held  that 
the  plaintiff's  claim  as  regards  a  large  portion 
of  it  is  barred  by  the  operation  of  clause  9, 
section  i,  A61  XIV.  of  1B59. 

And  the  only  question  which  has  been 
raised  before  us  on  special  appeal  is  whether 
or  not  that  Court  is  right  in  this  holding. 

It  appears  that  the  plaintiff  carries  on  the 
business  of  a  banker,  and  in  that  capacity 
receives  payments  from  the  defendant  in  the 
shape  of  rents  and  profits  of  bis  zemindary 
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estate.  On  the  other  hand,  he  advances 
money  to  meet  the  Government  revenue  and 
other  charges,  if  there  are  any,  upon  the 
property.  And  the  accounts  which  consti- 
tute the  foundation  of  this  suit  are  simply 
accounts  between  the  plaintiff  as  banker  and 
the  defendant,  his  customer,  the  zemindar. 

On  the  facts  as  they  are  disclosed  in  the 
plaint,  and  as  they  have  been  found  by  the 
lower  Court,  it  seems  to  be  very  clear  that 
these  accounts  are  not  accounts  of  mutual 
dealings  between  traders  and  merchants. 
And  that  being  so,  the  law  of  limitation 
prescribed  by  clause  9,  section  i,  Act  XIV. 
of  1859,  is  applicable. 

But  it  has  somewhat  unfortunately  hap- 
pened in  this  suit  that  the  plea  of  limitation 
was  not  raised  by  the  defendant  in  the  first 
Court.  Consequently,  no  issue  of  limitation 
was  framed  and  tried.  The  Lower  Appellate 
Court,  however,  applied  the  law  of  limitation 
upon  the  facts  which  were  established  in  the 
case,  notwithstanding  that  no  issue  upon  the 
point  had  been  raised  in  the  Court  below. 
And  it  has  been  a  principal  point  in  the  argu- 
ment before  us  that  the  lower  Court  ought 
not  to  have  applied  the  law  of  limitation 
without  having  given  the  plaintiff  an  oppor- 
tunity of  establishing  facts  which  might 
bring  his  cause  of  action  within  time. 

We  should  have  been  very  willing,  even  on 
special  appeal,  to  have  given  effect  to  this 
argument  on  behalf  of  the  plaintiff,  if  we  had 
been  furnished  with  a  statement  of  fads 
capable  of  being  proved  by  the  plaintiff  such 
as  would  have  the  effect  of  bringing  the 
plaintiff's  suit  within  the  period  of  limitation. 
It  has  been  said  that  possibly,  if  the 
plaintiff  had  the  opportunity  of  so  doing,  he 
might  succeed  in  showing  that  the  accounts 
upon  which  he  sues  are  accounts  between 
him  and  the  defendant's  predecessors  of 
mutual  dealings  in  the  way  of  traders  or 
merchants ;  and  that  if  he  did  so,  the  case 
would  be  brought  within  the  operation  of 
section  8  of  the  Limitation  Act,  and  would 
not  be  governed  by  clause  9,  section  i  of 
that  Act.  But,  upon  questioning  the  learned 
pleader  who  has  appeared  on  behalf  of  the 
appellant,  we  find  that  he  is  not  prepared  to 
say  that  there  are  any  facts  in  his  client's 
case  which  could  be  proved  such  as  to  bring 
that  case  within  section  8  of  ihe  Limitation 

Act. 

Under  these  circumstances,  we  are  of 
opinion  that  we  ought  not  to  disturb  the 
decision  of  the  Lower  Appellate  Court,  and 
that  consequently  the  appeal  should  be 
dismissed  with  costs. 


The  26th  June  1874. 
Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Hindoo  law— Heirship— Sister's  son. 
Case  No.  17  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  24th 
July  iSySy  affirming  a  decision  of  the 
Moonsiff  of  Gurbetta,  dated  the  28th 
April  18J3. 

Gunesh  Chunder  Roy  (Defendant),  Appellant, 

versus 

Nil  Komul  Roy  and  another  (Plaintiffs), 

Respondents, 

Bahoos  Mohinee  Mohun  Roy  and  Bhowarsec 
Churn  Dutt  for  Appellant. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Jogesh  Chunder  Dutt  for  Respondents. 

According  to  the  gfcneral  principles  of  Hindoo  law,  a 
sister's  son  is  a  preferential  heir  to  a  mother  sister  s 
son  as  beinjf  capable  of  conferringr  greater  spintuai 
benefits  upon  the  soul  of  the  deceased. 

Mitter,  J, — The  question  in  this  case  is 
whether  the  plaintiff,  who  is  the  sister's  son 
of  one  Mudhoo  Soodun,  is  a  preferential  heir 
to  Kashee  Nath,  who  is  the  mother's  sister's 
son  of  Mudhoo  Soodun.  The  Lower  Appel- 
late Court  has  decided  this  question  in  favour 
of  the  plaintiff.  In  special  appeal  it  is  con- 
tended that  that  decision  is  against  the 
provisions  of  the  Mitakshara  law.  We  do 
think  that  this  contention  is  correct.  It  has 
been  decided  by  a  Full  Bench  of  this  Court 
that  the  sisier's  son  is  a  Bundhoo,  to  which 
class  Kashee  Nath,  who  is  the  mother's  sister[s 
son,  also  belongs.  It  is  clear  that  the  sisters 
son  confers  greater  spiritual  benefits  upon  the 
soul  of  the  deceased  than  his  mother's  sister's 
son.  Therefore,  according  to  the  general 
principle  of  the  Hindoo  law,  the  plaintiff  is  a 
preferential  heir  to  Kashee  Nath.  ^  There 
being  no  decided  cases  upon  this  point  and 
in  the  Mitakshara  itself,  the  respective  posi- 
tions of  these  parties  not  being  definitely 
settled,  the  general  principle  of  the  Hindoo 
law  should  be  our  guide  in  determining  this 
question. 

We  therefore  affirm  the  judgment  of  the 
Lower  Appellate  Court,  and  dismiss  the 
special  appeal  with  costs. 
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The  26th  June  1874. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Boad— Eyidence-— Act  I.  of  1873,  8.  Z14. 

Case  No.  16760!  1873. 

Special  Appeal  from  a  decision  pctssed  by 
the  Judge  of  Dinagepore,  dated  the  28th 
April  18 J  J,  reversing  a  decision  of  the 
Moonsiff  of  Maldahy  dated  the  toth 
January  /<?7J. 

Gunesh  Chunder  Shaha  (PlaintifiF),  Appellant* 

versus 

Kbetoo  Meah  (Defendant),  Respondent, 

Babaos    Mohinee  Mohun    Roy    and   Motee 
Lall  Mookerjee  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 

In  a  suit  on  a  bond  where  defendant  pleaded  .satisfac- 
tion^ hbld,  under  the  Evidence  Act  (I.  of  1872),  s.  114, 
that,  as  the  bond  was  in  the  hands  of  the  oblig^or  who  was 
not  shown  to  have  stolen  it,  it  was  rig^htly  presumed  that 
the  oblii^ation  had  been  discharged. 

Kemp,  J. — This  is  a  very  clear  case.     The 
tuit  was  on  a  bond.    The  defendant  pleaded 
satisfaction,  and  stated  that  the  bond  was  in 
his  possession.     Under  section  114  of  the 
Evidence  Act,  Illustration  (r),  the  Court  may 
presume  that,  when  a  document  creating  an 
obligation  is  in  the  hands  of  the  obligor,  the 
obHgation  has  been  discharged.  Then,  under 
the  explanation  of  Illustration  (<),  the  above 
flttxim  may  not  apply,  although  the  bond  is 
in  the  possession  of  the  obligor  'Mf  the  cir- 
cnmstances  of  the  case  are  such  that  he  may 
have  stolen  it.''  Now,  in  this  case,  the  Judge 
has  found  that  the  allegation  of  the  plaintiff 
that  the  defendant  had  stolen  this  bond  is 
not  proved,  and  further  that,  at  the  time  that 
he  made  a  charge  against  the  defendant  in 
the  Criminal  Court,. no  mention  was  made  of 
this  bond. 

The  special  appeal  is  dismissed  with  costs. 
Vol.  XXII. 


The  29th  June  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Possession—Attachment  under  Rernlation  V.  of 
z8z2,  8.  26,  and  Regulation  V.  of  1827— Cause 
of  action. 

Cases  Nos.  303  and  313  of  1873, 

Regular  Appeals  from  a  decision  passed 
by  the  Subordinate  Judge  of  Mymensingh^ 
dated  the  i^h  June  1873. 

Jeebnnessuree  Dabee  and  another 
(PlaintifiFs),  Appellants, 

versus 

KristoMonee  Dabee  and  others  (Defendants), 

Respondents. 

The  Advocate-General  and  Baboos  Sreenath 
Doss  and  Nullit  Chunder  Sen  for  Appellants. 

Baboos  Chunder  Madhub  Ghose,  Hem 
Chunder  Banerjee,  and  Issur  Chunder 
Chuctterbutty  for  Respondents. 

Plaintiff's  father-in-law  B  and  B's  nephew  R,  members 
of  a  Hindoo  familY,  purchased  a  share  of  a  talook  with 
joint  funds,  but  in  the  name  of  R,  after  which  they 
separated  in  food  only.  B  dyingr,  R,  in  collusion  with  his 
brother  N,  obtained  possession.  A  suit  was  brought 
which  ended  in  a  decree,  dated  nth  Novemberi843, 
under  which  plaintiff  got  possession,  but  not  khas 
possession,  inasmuch  as  the  talook  was  under  attach- 
ment by  the  Collector  by  order  of  the  Court  under  the 
provisions  of  Regulation  V.  of  1812,  s.  26,  as  modified 
by  Regulation  V.  of  182^.  On  the  withdrawal -of  the 
attachment  in  ih66,  plaintiff  sought  to  obtain  direct 
possession  of  the  disputed  share ;  but,  being  opposed  b^ 
the  defendants  (R  and  N)  in  possession,  brought  asmt 
for  a  declaration  of  right  in  the  share  specified  in  the 
decree : 

Held  that  the  possession  of  the  Collector  was  on 
account  of  all  the  parties  interested  in  the  talook,  and 
the  cause  of  action  arose  after  the  attachment  was 
withdrawn. 

# 

Kemp,  J, — It  is  admitted  that  one  judg- 
ment will  govern  these  two  appeals  in  as  far 
as  the  question  of  limitation,  which  is  the 
only  point  at  present  before  us,  is  concerned. 
We  take  the  case  No.  203  first,  the  pleaders 
having  also  argued  that  appeal  first.  Jee- 
bunessuree  Dabee  is  the  plaintiff  in  that 
case.  Kristo  Monee  Dabee,  the  defendant 
No.  I,  is  the  widow  of  the  late  Ram  Coomar 
Chuckerbutty ;  and  Dwarkanath  Chucker* 
butty,  the  adopted  son  of  Kalee  Coomar 
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Chuckerbutty,  the  son  of  Nubo  Coomar 
Chuckerbuttv,  brother  of  Ram  Coomar,  who 
is  represented  by  his  guardian,  Raj  Mohan 
Roy,  is  the  other  defendant.  The  suit  is 
for  possession  on  a  declaration  of  right  in  an 
8-annas  share  specified  in  the  decree  of  the 
nth  of  November  1843  in  certain  mouzahs 
and  kismuts  appertaining  to  talook  No.  115 
Nowajanee,  Tuppeh  Rambhowal,  in  Zillah 
Mymensingh.  The  facts  as  stated  in  the 
plaint  are  that  the  father-in-law  of  the  plaint- 
iff Brojo  Kishore  Chuckerbutty  and  his 
brother's  son  Ram  Coomar  Chuckerbuttv,  the 
husband  of  the  defendant  No.  i,  were  living 
joint  in  food  and  in  estate,  and  purchased, 
with  their  joint  funds,  but  in  the  name  of 
Ram  Coomar,  the  rights  and  interests  of  one 
Abdool  Sumud  in  the  above  talook.  This 
purchase,  although  the  fact  is  not  set  out  in 
the  plaint,  was  made  in  September  1835. 
Then  the  plaint  goes  on  to  allege  that,  subse- 
quent to  the  purchase  of  firojo  Kishore  and 
Ram  Coomar,  they  separated  in  food  only; 
that  Brojo  Kishore  died  subsequently  to 
that  separation — and  here  again  we  are  '  not 
suppHed  with  the  year  which  is  1836;  that, 
after  his  death,  Ram  Coomar,  in  collusion 
with  his  brother  Nubo  Coomar  Chuckerbutty, 
obtained  possession  of  the  aforesaid  share 
in  right  of  an  auction-purchase,  and  a  suit 
was  then  brought,  which  ended  in  the  decree 
of  the  nth  of  November  1843;  and  that 
the  plaintiff,  on  the  death  of  her  husband 
Ishan  Chunder  Chuckerbutty,  who  is  the 
adopted  son  of  Brojo  Kishore  Chuckerbutty, 
obtained  possession  through  the  Court  in 
execution  of  that  decree  in  June  1850,  but 
that,  inasmuch  as  the  talook  was  under 
attachment  by  order  of  the  Court  under  the 
provisions  of  Regulation  V.  of  181 2,  section 
26,  as  modified  by  Regulation  V.  of  1827, 
the  plaintiff  did  not  obtain  khas  possession ; 
that  subsequently  the  aforesaid  decree  of 
the  nth  of  November  1843  ^^^^  ^^^^  i" 
execution  of  a  money-decree  against  the 
father-in-law  of  the  plaintiff,  and  was  pur- 
chased by  Tara  Kant  Bhuttacharjee,  guardian 
of  the  minor  Gobind  Coomar,  the  son  of 
Ram  Coomar  Chuckerbutty;  that  afterwards 
in  Bysack  1273,  corresponding  with  the  year 
1866,  the  attachment  by  the  Collector  was 
withdrawn,  and  the  plaintiff  upon  this 
adopted  measures  to  obtain  direct  possession 
of  the  disputed  share,  but  that  the  defendants 
opposed  her,  and  are  themselves  holding 
wrongful  possession  of  the  same.  The  cause 
of  action  is  said  to  have  accrued  to  the 
plaintiff  on  the  withdrawal  of  the  attach- 
ment in  the  month  of  Bysack  1273. 


It  is  only  necessary  to  allude  to  that 
portion  of  the  written  statement  of  the 
defendants  which  refers  to  the  question  of 
limitation.  That  will  be  found  in  para.  4  of 
the  written  statement,  and  runs  as  follows: 
*'  Plaintiff  was  not  in  possession  of  the 
**  disputed  property  as  having  been  left  by 
"  the  late  Brojo  Kishore  Chuckerbutty  at 
"any  time  within.  12  years  of  suit,  or  at 
"  any  time  whatever ;  nor  did  she  receive 
"  any  portion  of  the  profits  accruing  during 
"  attachment.  We,  in  succession  to  our  pre- 
"  decessors,  have  held  the  property  in  ques- 
**  tion  for  upwards  of  1 2  years  by  receiving 
**  the  profits  accruing  during  the  continuance 
**  of  the  attach'ment,  partly  in  ready  money, 
"  and  partly  in  promissory  notes  with  interest, 
"  and  subsequently  by  enjoying  direct  posses- 
"  sion  and  the  profits.  Plaintiff's  claim, 
"  therefore,  is  liable  to  dismissal  on  the 
"  ground  of  limitation." 

The   Subordinate  Judge  has  found   that 
the  suit  is  barred.     Now,  with  reference  to 
the  claim  in  respect  of  Bajergaon  containing 
206  poorahs  of  land,  the  learned  Advocate- 
General,    who    appears   for   the    appellant, 
admitted,  to  use  his  own  words,  that  "  he 
could  not   struggle  against  that  portion   of 
the    Subordinate  Judge's   decision."     That 
portion   of  the  case,   therefore,    was  given 
up.     With  reference  to  the  other  portion  of 
the  claim,  the  Subordinate  Judge  has  held 
that  it  was  equally  barred ;  that  there  was 
no    satisfactory    proof     that    plaintiff    ever 
obtained  possession  of  the  property  in  dispute ; 
that  it  appeared  that,   from  1837  to  1866, 
the  property  was  under  attachment  by  the 
Collector  of  the    district ;   and  the   decree 
being  dated    1843,  it  had    been  said   that 
formal    possession  was  taken  in    1850,   bat 
admittedly,  says  the  Subordinate  Judge,  no 
actual  possession  was  taken  of  any  of  the 
villages ;  and  further  that,  from  certain  papers 
which  are  numbered  in  the  decision  of  the 
Subordinate    Judge,    it     appears    that    the 
defendants   have   taken   the   profits   of    the 
mehals  in  dispute  from  the  Collector  dunn^ 
the  attachment,  and  that  there  is  nothing  to 
show  that  the  plaintiff  has  received  any   of 
these  profits   within  12  years    prior  to  the 
institution  of  the  present  suit. 

The  contention  of  the  appellant  before  us 
is  that  the  possession  of  the  Collector  under 
the  attachment  was  a  possession,  not  for  Ram 
Coomar  alone,  but  for  all  parlies  entitleci  to 
a  share  in  the  disputed  talook.  Now  it  is 
clear  that  there  was  a  dispute  with  reference 
to  the   shares  of    the  proprietors  of    tii^at 
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talook,  for   had   not   such    been  the   case, 
section  26,  Regulation   V.   of  1812,  would 
have  been  wholly  inapplicable,  and  no  attach- 
ment would   have  taken  place.     It  is  also 
clear   that  the   Collector   was   holding  the 
talook  in  dispute  under  attachment  by  order 
of  the  Civil  Court,  inasmuch  as  there  were 
disputes  between  the  sharers  entitled  to  that 
talook,  and  the  possession  of  the  Collector 
was  therefore  not  a  possession  on  account 
of  Ram   Coomar   alone   but  of  all  parties 
interested   in  that  talook.     But  it  has  been 
jsaid,  on  the  other  side,  by  the  respondents, 
that  it  has  not  been  shown  that  the  plaintiff 
at  any  time  enjoyed  any  portion  of  the  profits 
of  the  estate  which  remained  after  paying 
the  sudder  jumma  of  the  attached  talooks. 
A  proceeding  was  referred  to  of  the  Judge, 
dated  the  26th  of  April  i860,  by  which  it  is 
contended  that  the  respondents  were  held  to 
be  entitled  to  take  away  the  profits  from  the 
Collectorate  on  account  of  a  moiety  as  apper- 
taining to  Ram  Coomar,  and  of  the  other 
moiety   as  having  been   purchased   by  the 
defendants  in  execution  of  a  decree  against 
the  petitioners.     It  is  also  shown  to  us  that 
there  was  an  order  of  the  Collector,  dated 
the  1 2th  of  October  i860,  authorizing  the 
payment  to  the  defendants  of  the  sums  in 
deposit.     Taking  the  time  from  that  date, 
we  think  that  the  suit  having  been  brought 
on  the  1st  of  October  1872  would  be  barred  ; 
but  this  is  not  a  case  in  which  we  have  to 
consider  whether  the  plaintiff's  right  to  the 
profits  is  barred.     What  we  have  to  consider 
is  whether   the   plaintiff's   right   to   recover 
the  land   is  barred,   and   on  that  question 
we  mast  hold  that  the  Collector  held  the 
talook  in  dispute  under  attachment,  not  for 
Ram  Coomar  alone,  but  for  all  parties  con- 
cerned as  owners  in  the  talook.     The  plaint- 
iff obtained  a  decree  in  1843  in  which   it 
was  established  that  the  talook  in   dispute 
was  purchased  with  the  joint  funds  of  the 
family,  and  that  the  representatives  of  Brojo 
KishoTc    Chuckerbulty    were    entitled  to    a 
nw^etj  of  that  talook.     The  attachment  lasted 
frwn  1837  to  1866,  and  the  cause  of  action 
to  the  plaintiff  arose  after  the  attachment 
was  withdrawn,   and    the    suit  is    brought 
within  time  from  that  date.     We  must,  there- 
fore, hold    that  the  suit,   except   in   so   far 
as  the    claim   for  Bajergaon   is  concerned, 
is  not  barred.      The  decision  of  the  lower 
Court  with  reference  to  Bajergaon  will  be 
upheld ;  and  with  reference  to  the  remainder 
of  the  claim,  both  cases  must  go  back  to  the 
Subordinate  Judge  to  try  the  other  issues. 
Costs  to  follow  the  result. 


The  29th  June  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Waiver — ^Acquiescence — Limitation. 

Case  No.  148  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye, 
dated  the  lyth  March  t8j^, 

Taruck  Chunder  Bhuttacharjee  and  others 
(Defendants),  Appellants^ 

versus 

Huro  Sunkur  Sandyal  and  others  (PlaintiflFs), 

Respondents, 

Baboos  Nullit  Chunder  Sem-  and   Mohinee 
Mohun  Roy  for  Appellants. 

Baboos  Kalee  Mohun  Doss  and  By  hunt 
Nath  Doss  for  Respondent. 

The  doctrine  of  acquiescence  does  not  apply  in  this 
country  to  cases  in  which  the  period  within  v^hich  a  suit 
can  be  brought  is  laid  down  by  statute. 

Kempy  J, — Wk  do  not  think  it  necessary 
to  call  upon  the  pleader  for  the  respondent 
in  this  case.  The  facts  of  the  case  are 
sufficiently  detailed  in  the  decision  of  thQ 
Subordinate  Judge.  The  points  taken  in 
appeal  are,  ist,  whether  section  11,  Act 
XXIII.  of  1861,  does  not  apply  to  this  case  ; 
2nd,  whether  the  long  silence  of  the  plaintiffs 
and  their  conduct  does  not  amount  to  a 
waiver  of  their  right.  These  are  the  words 
used  by  the  pleader  for  the  appellant ;  and; 
lastly,  whether  the  whole  sale  having  been 
set  aside  and  the  plaintiff's  title  being 
founded  on  purchase,  the  plaintiffs  can 
recover  at  all. 

On  the  first  ground,  we  think  it  clear 
that  there  was  a  second  ouster  as  alleged 
by  the  plaintiffs.  There  is  evidence  to 
that  effect  which  has  been  believed  by  the 
Subordinate  Judge,  and  we  see  no  reason 
to  differ  from  the  conclusion  at  which  he  has 
arrived.  Then,  as  regards  the  question  with 
reference  to  the  2 -anna  i-gunda  2 -cowrie 
2-krant  share,  this  is  not  a  question  which 
arose  between  the  parties  in  the  former  suit, 
or  in  execution  of  the  decree  in  the  former  suit. 

On  the  second  point  it  has  been  held 
that  the  doctrine  of  acquiescence  does  not 
apply  in  this  country  to  cases  in  which  the 
period  within  which  a  suit  can  be  brought  is 
laid  down  by  statute.  In  this  case,  althougli 
the  plaintiffs  did  delay  very  long  in  bringing; 
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their  suit,  they  have  brought  it  within  the 
period  allowed  by  law.  A  decision  of  the 
Privy  Council,  to  be  found  in  Volume  XVII., 
Weekly  Reporter,  page  108,  was  referred  to, 
in  which  their  Lordships  say  that,  ''  accord- 
ing to  the  Mahomedan  law,  there  may  be  a 
renunciation  of  the  right  to  inherit,  and  such 
a  renunciation  need  not  be  express  but  may 
be  implied  from  the  ceasing  or  desisting  from 
prosecuting  a  claim  maintainable  against 
another;''  but  their  Lordships  come  to  no 
finding  upon  that  point ;  they  only  casually 
make  that  remark.  This  case  has  nothing 
to  do  with  the  Mahomedan  law,  and  the 
lands  had  not  been  for  a  long  time  in  the 
possession  of  a  third  party. 

On  the  last  point  taken,  we  find  that  the 
2-anna  i-gunda  3-cowrie  a-krant  share  was 
expressly  reserved  from  the  claim  in  the 
former  suit,  and  the  decree  in  that  suit  was 
expressly  for  the  reversal  of  the  sale  with 
reference  to  the  8-anna  13-gunda  7-cowrie 
i-krant  share.*  That  plea  is  also  overruled. 

The  decree  of  the  lower  Court  will  be 
affirmed,  and  this  appeal  dismissed  with 
costs. 


The  29th  June  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Reriew — ^Jurisdictiott. 
Case  No.  2258  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya,  dated  the  2^th  June 
i8j^t  reversing  a  decision  of  the  Subor- 
dinate Judge  of  that  District^  dated  the 
jth  August  1872. 

Syud  Fuzzol  Hossein  and  others  (Defendants), 

Appellants^ 

versus 

Enayet  Ali  Khan  (Plaintiff),  Respondent. 

Mr.   R.  E.   Twidale  and  Baboo    Chunder 
Madhub  Ghose  for  Appellants. 

Moonshee  Mahomed  Fusuf2ind  Baboo 
Boodh  Sen  Singh  for  Respondent. 

Where  a^  review  is  admitted  without  sufficient  legal 
reason,  the  judj^ment  passed  on  review  is  passed  without 
jurisdiction,  and  may  be  reversed  in  appeal. 

Phear,  J.— The  judgment  of  the  Court  of 
first  instance  out  of  which  this  appeal  arises 
was  a  judgment  passed  on  review  of  a  previ- 
ous judgment ;  and  the  interval  between  the 


two  judgments  was  about  one  year  and  nine 
months. 

The  Lower  Appellate  Court,  after  discussing 
the  case,  says :  **  I  must  find  that  the  applica- 
*'  tion  for  review  was  inadmissible  for  two 
"  reasons,  rst,  that  an  appeal  had  already  been 
"  preferred ;  and,  2nd,  that  no  reason  for  the 
**  delay  in  making  the  application  was  given ; 
"  and  I  further  find  that  there  were  no  suffi- 
"  cient  reasons  for  admitting  the  review." 

It  seems  that  the  view  thus  taken  by  the 
Lower  Appellate  Court  on  the  second  point 
cannot  be  controverted  in  special  appeal. 
It  is  to  the  effect  that  no  reasons  for  the 
delay  in  making  the  application  for  review 
were  given,  either  in  the  petition  for  review 
or  so  far  as  appears  on  the  record  at  the 
hearing  of  the  review.  And  we  have  no 
good  cause  shown  to  us  why  we  should  dis- 
turb the  finding  of  the  Judge  that  there  were 
in 'f act  no  sufficient  reasons  for  admitting  the 
review.  This  being  so,  we  cannot  interfere 
with  his  decision,  because  if  the  review  was 
admitted  without  sufficient  legal  reason,  then 
the  judgment  which  was  passed  on  review 
was  passed  without  jurisdiction.  And  the 
Lower  Appellate  Court  was  quite  right  in 
reversing  it. 

It  becomes  therefore  unnecessary  for  us  to 
express  an  opinion  as  to  whether  or  not  the 
Judge  was  right  on  the  facts  of  this  case  tn 
saying  *'  that  at  the  time  when  the  applica- 
tion for  review  was  made,  an  appeal  had  been 
already  preferred  against  the  previous  judg- 
ment" within  the  meaning  of  section  376 
of  the  Civil  Procedure  Code. 

We  dismiss -the  appeal  with  costs. 


The  29th  June  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Refasal]to  summon  witnesses—Act  VIII.  of 

1859.  »•  ass- 
Case  No.  2259  of  1873. 

Special  Appeal  from  a  decision  passed  h 
the  Judge  of  Shahabad,   dated  the  28' 
June   /8yj,   affirming  a   decision    of 
Subordinate  Judge  of  that  District^  di 
the  28th  February  1872. 

Abelakh  Roy  and  others  (Plaintiffs), 
Appellants, 

versus 

Guggun  Bhuggot  and  others  (Defendants)i 

Respondents* 
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Mr.  R.  E, '  Twidale  for  Appellants. 

Baboos  Unnoda  P er shad Baner jet  and  Anund 
Chundcr  Ghossal  for  Respondents. 

Where  the  first  Court  refused  plaintiff*s  application  to 
summon  five  of  his  witnesses,  notwithstanding  that  it 
postponed  the  case  for  ten  days,  although  fit  teen  other 
of  the  witnesses  were  present,  the  High  Court  held  that 
the  first  Court's  omission  to  summon  the  witnesses  was, 
under  the  circumstances,  a  sufficient  reason  within  Act 
Vill.  of  i)i59,  s.  355,  for  the  Lower  Appellate  Court  to 
send  for  and  take  their  evidence. 

Phear,   J, — We  think    that   the   plaintiff 
has  a  right  to  complain  of  the  course  which 
was  taken  by  the  first  Court  in  this  matter. 
When  the  plaintiff  applied  to  the  Subordinate 
Judge  on  the  20th  February  for  a  postpone- 
ment of  the  case  in  order  that  five  witnesses 
who  had  not  been  summoned  should  be  sum- 
moned, it  might  have  been  entirely  right  on 
the  part  of  the  Subordinate  Judge  to  refuse 
a  postponement  for  that  purpose,  and  to  have 
insisted  that  the  trial  should  go  on  at  once 
with  the  evidence  which  was  then  ready  to 
be  taken.     But  the  Subordinate  Judge  did 
not  adopt  this  course:  he  thought  it  right, 
for  reasons  of  his  own,  to  postpone  the  trial 
of  the  case  for  ten  days,  notwithstanding  that 
80  many  as  fifteen  of  the  plaintiff's  witnesses 
were  present   and   ready   to   be   examined. 
Yet,  although  he  made  so  long  a  postpone- 
ment of  the   case,   he  refused  to   issue  the 
summons  which  the  plaintiff  asked  for.     We 
think    that  he  ought  under  those   circum- 
stances, if  the  plaintiff  required  it,  to  have 
issued  the  summonses  for  the  five  witnesses, 
returnable  of  course  on  the  day  to  which  the 
trial  had  been  postponed. 

In  this  view  it  seems  to  us  that  the  deci- 
sion of  the  Lower  Appellate  Court  over- 
ruling the  objection  made  on  appeal  by  the 
plaintiff  on  this  point  is  not  correct,  and 
must  be  reversed.  And  the  better  course 
will  be  that  the  case  should  go  back  to  the 
Lower  Appellate  Court  in  order  that  the 
Lower  Appellate  Court  may,  under  the  pro- 
visions of  section  355  of  the  Civil  Procedure 
Code,  send  for  and  examine  the  6ve  witnesses 
whom  the  Subordinate  Judge  omitted  to 
summon.  It  seems  to  us  that  the  omission 
of  the  Subordinate  Judge  to  summon  them 
is,  under  the  circumstances  of  the  case,  a 
sufficient  reason  within  section  355  for  the 
Lower  Appellate  Court  to  send  for  and  take 
their  evidence. 

The  decree  of  the  Lower  Appellate  Court 
which  has  been  made  on  the  decision  of  a 
preliminary  issue  (rf  limitation  is  reversed, 


and  the  case  remanded  to  that  Court  in  order 
that  this  evidence  may  be  taken  and  the  case 
re-tried. 

Costs  will  abide  the  event. 


The  29th  June  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Mortgage— Redemption-suit — Procedure. 

Case  No.  1628  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Bhaugulporey  dated 
the  26th  May  iSyjy  affirming  a  decision  of 
the  Subordinate  Judge  of  that   Districty 
dated  the  2jth  May  i8y2. 

Shah  Lutafut  Hossein  (Plaintiffj,  Appellant, 

versus 

Chowdhry  Mahomed  Moonem  and  others 
(Defendants),  Respondents, 

Moonshee  Mahomed  Fusufior  Appellant. 

Baboo  Hem  Ch under  Banerjee  for 
Respondents. 

In  a  suit  to  recover  possession  of  mortgcage^  property 
where  the  lower  Courts  had  not  (as  they  ought  to  have 
done)  given  the  plaintiff  a  decree  conditioned  upon  the 
payment,  within  a  reasonable  period,  of  what  was  found 
due,  the  High  Court,  in  special  appeal,  considering  that 
the  state  of  the  accounts  might  now  be  materially 
different  from  what  they  had  been,  confined  its  decree 
to  a  declaration  that  the  sum  found  by  the  first  Court 
to  be  due  by  the  plaintiff  was  due  on  a  given  date. 

Phear,  J, — We  think  that  on  the  facts 
which  are  found  by  the  Lower  Appellate 
Court,  the  decree  of  that  Court  is  wrong  and 
ought  to  be  reversed. 

The  principle  upon  which  suits  of  this 
kind  ought  to  be  dealt  with  was  pointed  out 
by  this  Court  in  a  case  decided  on  the  ist 
June  of  this  year  ;*  and  several  preceding 
cases  have  also  occurred  in  recent  years  in 
which  the-  same  principle  was  illustrated, 
notably  in  a  case  in  the  First  Bench,  reported 
in  18  Weekly  Reporter,  page  65*  It  is 
unnecessary  now  for  us  to  explain  that  prin- 
ciple again.  We  think  it  clear  that  the 
Lower  Appellate  Court,  agreeing  as  it  did 
substantially  with  the  first  Court  as  to  the 
facts  of  the  case,  ought  to  have  given  a 
decree  to  the  plaintiff  for  recovery  of  posses- 
sion of  the  mortgaged  property,  conditioned 
upon  the  payment  of  the  amount  of  money 
found  due  within  a  reasonable  limited  period. 
The  amount  which  was  found  due  by  the 
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first  Court  is  3,000  kuldar  rupees.  And  if 
it  had  not  been  for  the  circumstance  that  a 
long  period  has  elapsed  since  the  decree  of 
the  first  Court  was  passed,  we  should  have 
thought  it  right,  even  now,  to  give  a  decree 
in  favour  of  the  plaintiff  in  the  shape  in 
which  the  Lower  Appellate  Court  ought  to 
have  put  it.  But  inasmuch  as  two  years 
have  gone  by  since  the  date  when  the  first 
Court  found  that  3,000  ftuldar  rupees  was  due 
from  the  plaintiff  in  respect  of  this  mortgage, 
it  is  plain  that  the  state  of  the  accounts 
between  the  parties  may  now  be  very  mate- 
rially different  from  what  they  were  at  that 
time.  And  accordingly  it  would  not  be 
right  for  us  to  give  a  decree  for  possession  of 
the  land  upon  the  payment  of  that  sum  only. 

Under  these  circumstances,  we  think  that 
the  interests  of  justice  will  be  best  served  by 
our  confining  the  decree  to  the  declaration 
that  the  sum  of  3,000  kuldar  rupees,  together 
with  batta  at  one  anna  per  rupee  (as  found 
by  the  first  Court),  was  due  on  the  adjust- 
ment of  the  mortgage  account  between  the 
plaintiff  and  the  defendant  on  the  27th  May 
1872.  And  in  any  future  suit  which  the 
plaintiff  may  bring  to  redeem  the  property, 
the  accounts  which  may  then  become  neces- 
sary to  be  taken  will  start  from  this  declara- 
tion. 

We  think  that  each  party  must  bear  his 
own  costs  in  the  Court  of  first  instance,  and 
the  plaintiff  will  have  his  costs  in  the  two 
Appellate  Courts. 


Baboo  Ob  hoy  Churn  Bose  for  Appellants. 

Baboo  Doorga  Mohun  Dass  for 
Respondent. 

Following  the  decision  of  the  Privy  Council  that,  not- 
withstanding^ Act  VI 11.  of  iS5(),  s.  260,  it  is  open  to  a 
party  other  than  the  holder  of  the  sale-certificate  to 
show  that  at  the  sale  itself  the  purchase  was  made  on 
his  behalf,  the  High  Court  set  aside  judgments  of  the 
lower  Courts  founded  on  the  law  as  it  stood  prior  to 
that  decision. 

Markhy,  J . — In  this  case  it  appears  to  us 
that  the  Moonsiff  acted  upon  the   law  as  it 
stood    prior  to   the    decision   of   the    Privy 
Council  in  the  loth  Moore*s  Indian  Appeals, 
page  522.     The  Moonsiff  appears  to  have. 
considered  that  the  plaintiff  having  obtained 
a  certificate,  he  must  be  exclusively  taken  to 
have  been  the  purchaser  of  the  property,  and 
that  the  only  title  the  defendant  could  set  up 
was  a  title   subsequently  derived  from   the 
plaintiff.     That   was,   as   we   have  said,    in 
accordance  with    the    view    taken  by   this 
Court  prior  to  the  Privy  Council  decision. 
But  the  Privy  Council  has  held  that,  not- 
withstanding the  provision  in  section  260  of 
Act  VIII.  of  1859,  it  is  open  to  the  defendant 
to  show  that  at  the  sale  itself  the  purchase 
was  made  on  his  behalf.     The  judgments  of 
both  the  lower  Courts  must  therefore  be  set 
aside,  and  the  case  remanded  to  the  Court  of 
first  instance  for  a  fresh  trial.      Costs    will 
abide  the  result. 


The  29th  June  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Sale-certificate— Act  VIIL  of  Z859,  s.  260— 
Privy  Council  ruling^. 

Case  No.  92  of  1874. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  Beerbhoom,  dated  the  joth  June 
iSyj,  modifying  a  decision  of  the  Sudder 
Moonsiff  of  that  District^  dated  the  8th 
August  1 8 'J 2, 

Syud  Wassel  Ruhman  alias  Fundoo  Meah 
and  others  (Defendants),  Appellants, 

versus 

Sheikh  Golam  Ruslsool  (Plaintiff),  Respondent. 


The  29th  June  1874. 

Present : 

The  Hon'ble  W.  Ainslie,  Judge. 

Act  VII I.  of  1859,  ss.  127,  170  &  ao6— Order  for 

attendance  of  a  party  to  the  suit 

Case  No.  2190  of  1873. 

Special  Appeal  from  a  decision  passed  by  ike 
Officiating  Additional  Judge  of  J^ssore, 
dated  the  12th  July  1873,  affirming  a  de- 
cision of  the  Sudder  Moonsiff  of  thai  Dis- 
tnct,  dated  the  gth  April  i8*j2, 

Obhoy  Churn  IMookerjee  (Plaintiff), 
Appellant^ 

versus 

Mussamut  Pearee  Dossia  (Defendant), 
Respondent, 
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Baboo  Kalee  Mohun  Doss  for  Appellant. 
Baboo  Bungshee  Dhur  Sen  for  Respondent. 

Act  VIII.  of  1S39,  s.  206,  applies  only  to  proceeding's 
which  are  taken  while  the  decree  is  in  execution. 

Before  applying  the  provisions  of  either  s.  127  or 
s.  170,  Act  VIII.  of  1S59,  it  is  absolutely  necessary 
that  the  Court  should  strictly  conform  to  the  law,  in 
making  the  order  for  the  attendance  of  a  party  to  the 
suit.  If  made  under  the  former  section,  it  must  follow 
upon  the  failure  or  refusal  of  the  pleader  to  answer 
material  questions ;  if  made  under  the  latter,  a  summons 
should  be  issued  on  the  party. 

Thk  first  ground  of  special  appeal  which 
has  been  urged  that  section    206   of   Act 
VIII.  of    1839    applies    to    the  case,    and 
that  the   Judge  ought   not   to    have   made 
any  inquiry  whether  the  decree  had   been 
saiishtd  out  of  Court  before  it  was  put  into 
execution    cannot  be  supported.    That  sec- 
tion applies  only  to  proceedings  which  are 
taken  while  the  decree  is  under  execution. 
It  has  been  held  by  a  Full  Bench  of  this 
Court*  that  a  person  who  has  been  injured  by 
the  suing-out  of  execution  after  satisfaction 
of  a  decree  may  bring  a  separate  suit,  and 
obtain  such  remedy  as  the  Court  is  able  to 
give  him  under  the  circumstances  of  the  case. 
Bat,  on  the  othec  point,  it  appears  to  me 
that  the  special  appeal  must  succeed.    The 
Judge  has  dealt  with  the  case  by  applying 
to  it  the    provisions  of  section   127  of  the 
Code  of  Civil  Procedure  ;  but  I  think  it  is 
clear,  on  looking  into  the  case,  that  the  order 
for   the    attendance   of  the    plaintiff  would 
more  properly  have  been  made  under  section 
x66.  But,    whether  the  provisions  pf  section 
12;^  or  those  of  section   170  be  applied,  it  is 
absolutely   necessary  that  the  Court  should, 
before    applying  them,   strictly  conform  to 
the  law  in  making  the  order  for  the  attend- 
ance  of    a    party  to  the  suit.     If  this  order 
be  taken  as  made  under  section  127,  as  it 
purports  to  have  been  made,  it  is  clear  that 
ihere   has    been  an  error  in  procedure  ;  for 
the  direction  made  under  that  section  for  a 
partj  to  attend  is  to  follow  upon  the  failure 
or  refusal    of  his  pleader  to  answer  iQaterial 
questions  which  the  Court  is  of  opinion  that 
tne   party    whom    he    represents    ought   to 
answer,      fdat  is  a  condition  precedent  to 
Ihe  issae  of  such  an  order ;   and  in  this  case 
there  is  nothing  to  show  that  the  Court  had 
attempted  or  intended  to  examine  the  pleader, 
or  that  such    pleader  was  unable  or  refused 
to    answer-       The     case,    therefore    cannot 
come    under     section    127.     The  Court  no 
doubt  tnig'ht  have  directed  the  plaintiff  under 
lection  166    to  appearand  give  evidence  in 


this  case  ;  but,  in  such  a  case,  a  summons 
would  have  to  be  issued  on  him,  and  that  has  , 
not  been  done.  Therefore,  it  is  impossible  to 
deal  with  this  case,  as  if  the  order  made  by 
the  Judge  were  one  made  under  section  1 70. 
The  judgment  of  the  Ix)wer  Appellate  Court 
must  be  set  aside,  and  the  case  must  once 
more  go  to  that  Court  for  trial. 


13  w.  R.  (F.  B.)  69. 


The  30th  June  1874. 

Present : 

The  Hon  ble  Sir  Richard  Couch,  AT/,,  Chief 
Justice^  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Evidence  of  Opposite  Party's  Witnesses —    ' 

Oiscrepancy. 

Case  No.  3  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Hooghly, 
dated  the  tSth  September  iSyj,  modify- 
ing a  decision  of  the  Moonsiff  of  Salkia, 
dated  the  joth  November  t8'j2, 

Issur  Chunder  Santra  (Plaintiff),  Appellant^ 

versus 

J.  R.  Bellilios  and  another  (Defendants), 

Respondents, 

Baboo  Bykunt  Nath  Doss  for  Appellant. 

Baboo  Ashootosh  Mookerjee  for  Respondents. 

In  deciding  a  suit  for  the  plaintiff,  it  Is  neither  unfair 
nor  inequitable  for  a  Judg^e  to  use  evidence  which  the 
defendant  may  have  given,  but  which  appears  to  the 
Court  to  be  favourable  to  the  plaintiff. 

In  the  case  of  a  statement  made  by  one  of  plaintiff's 
witnesses,  the  question  is  not  whether  it  quite  corre- 
sponds with  the  plaint,  but  whether  it  is  worthy  of 
credit,  and  substantially  agrees  with  plaintiff's  case. 

Couch,  C,y, — The  Moonsiff,  in  a  judg- 
ment which  has  been  fairly  called  by  the 
respondent's  pleader  a  well-considered  judg- 
ment, decided  in  favour  of  the  plaintiff. 
The  Subordinate  Judge  has  reversed  that 
decision  upon  grounds  which  appear  to  us  to 
be  erroneous  in  law.  It  was  submitted  to  us 
that  this  had  not  affected  the  decision  on  the 
merits,  but  it  must  have  done  so  as  it  has  led 
to  the  reversal  of  the  Moonsiff 's  judgment. 

The  Subordinate  Judge  says  that  he  thinks 
that  the  judgment  of  the  Moonsiff  has  not 
been  fair  and  equitable,  and  proceeds  to  give 
as  a  reason  for  thinking  so  that  the  Moon- 
siff had  relied  upon  the  oral  testimony  of 
one  of  the  witnesses  for  the  opposite  party, 
namely,     the    vendor    of    the    defendant. 
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Whether  the  Moonsif!  had  relied  upon  that 
evidence  or  not  does  not  matter  so  far  as 
regards  the  erroneous  opinion  thus  expressed, 
that  it  is  not  fair  and  equitable  for  a  Judge 
in  deciding  a  suit  for  the  plaintiff  to  use 
evidence  which  the  defendant  may  have 
given,  but  which  aplpears  to  the  Judge  to  be 
favourable  to  the  plaintiff's  case.  It  would 
be  a  novel  mode  of  deciding  a  case  where 
both  the  parties  give  evidence,  and  it  fre- 
quently happens  that  one  of  them  succeeds 
in  extracting  from  a  witness  of  his  opponent 
some  matter  favourable  to  his  case.  Fre- 
quently, the  most  important  and  valuable 
evidence  for  a  party  is  that  which  he  suc- 
ceeds in  extracting  from  the  witnesses  for  the 
opposite  party.  To  use  this  the  Subordinate 
Judge  says  is  contrary  to  the  principles  of 
justice. 

Then  he  says,  and  this  is  very  material  as 
it  shows  the  way  in  which  he  considered  the 
evidence  for  the  plaintiff,  which  evidence 
the  Moonsiff  had  considered  to  be  satisfac- 
tory, that  the  evidence  of  the  plaintiff's 
vendor,  the  witness  No.  i ,  ought  to  be  accept- 
ed with  great  care  in  consequence  of  his 
having  no  further  interest  in  the  disputed 
land.  So  far  from  this  being  a  reason  for 
his  not  distrusting  his  evidence,  it  would  be 
a  reason  for  thinking  that  he  might  not  be 
disposed  to  give  evidence  in  the  plaintiff's 
favour,  and  had  become  indifferent  about  the 
matter.  He  seems  not  to  have  deposed 
about  matters  which  he  had  observed  after 
he  had  parted  with  the  land,  but  gave  evi- 
dence of  other  matters.  Here  again  is  an 
expression  of  opinion  on  the  part  of  the 
Subordinate  Judge  which,  if  acted  upon,  and 
we  must  assume  that  it  was,  would  materi- 
ally affect  the  way  in  which  he  was  consi- 
dering the  evidence  of  the  plaintiff's  wit- 
nesses. 

He  says  again,  as  a  reason  for  not  giving 
weight  to  the  plaintiff's  witnesses,  that  a 
statement  made  by  one  of  them  does  not 
quite  correspond  with  the  plaint.  The  ques- 
tion was  not  whether  it  quite  corresponded 
with  the  plaint,  but  whether  the  evidence 
was  worthy  of  credit,  and,  if  so,  whether  it 
substantially  agreed  with  the  plaintiff's  case 
and  proved  it.  It  does  seem  to  us  that  the 
Judge  has  given  most  unsatisfactory  reasons 
for  the  decision  which  he  came  to. 

Again  he  says,  repealing  what  he  had 
before  said  about  the  evidence  of  the  defend- 
ant's witnesses  not  being  used  for  the  plaint- 
iff:  The  lower  Court  awarding  plaintiff 
possession  of  the  land  three  feet  removed 
from  the  row  of  cocoanut  trees  upon  the 


evidence  of  the  defendant's  witnesses,  that  is. 
of  his  vendor,  is  contrary  to  law  and  equity/' 

It  was  upon  this  part  of  the  evidence  of 
the  defendant's  vendor  that  the  Moonsiff 
acted.  He  appears  to  have  taken  the  state- 
ment  of  this  witness  as  being  to  that  extent 
what  he  might  consider  to  be  true.  The 
Subordinate  Judge  thought  that  ought  not 
to  have  been  done ;  that  the  Moonsiff  had 
no  business  to  take  any  part  of  the^  state- 
ment of  the  vendor ;  and  that  his  doing  so 
was  contrary  to  law  and  equity. 

There  are  so  many  errors  in  this  judgment 
that  it  cannot  be  allowed  to  stand  as  revers- 
ing the  decree  of  the  Moonsiff.  The  Sub- 
ordinate Judge  appears  to  have  approached 
the  subject  altogether  in  a  wrong  state  of 
mind,  and  not  having  at  that  lime  a  proper 
idea  of  law  or  justice,  or  the  principles  of 
justice.  We  think  his  decision  must  be 
reversed,  and  the  appellant  will  have  the 
costs  of  this  appeal. 


The  30th  June  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitier,  Judges. 

Comparison  of  Signatttres—Spedal  AppeaL 

Case  No.  479  of  1S74. 

Special  Appeal  from   a   decision  passed   fy 
the    Subordinate    Judge  of   Midnapore^ 
dated  the  8th   December   /^7j,   reversing 
a   decision   of  the  Additional  Moonsiff  of 
that  District,  dated  the  i6th  Juiy  iSy2, 

Sreemutty  Phoodee  Bibee  (one  of  the 
Defendants),  Appellant^ 

versus 

Gobind  Chunder  Roy  (Plaintiff),  Respondent. 

Baboo  Bama  Churn  Banerjee  for  Appellaiit.| 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

Where  the  Lower  Appellate  Court  relied  on  a  compari 
son  between  the  sigfnature  in  a  niort^ag'e-deed  and  ^ie| 
signature  in  a  vakalutnama,  and  it  appeared,  in  s{ 
appeal,  that  there  were  very  considerable  discrepa 
between  the  signatures,  the  High  Court  (departing 
the  ordinary  assumption  in  such  cases)  concluded  t 
the  comparison  had  been  conducted  in  some  way  wb 
led  the  lower  Court   into    error.    They  accordin|^|, 
reversed  its  decision,  and  remanded  the  case  for  re-tnal. 

• 

Markby y  J, — The  first  ground  taken 
special  appeal  we  think  fails.  The  provisii 
in  the  deed  of  mortgage  which  the  appel 
relies  on  is  merely   in  order  to  protect   U 
mortgagee  in  case  he  is  evicted  by  a  persoi 
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having  a  superior  title  ;  it  in  no  way  affects  his 
right  to  hold  possession  of  the  property  as 
against  the  present  defendant.  As  regards 
the  question  of  registration  also,  we  think  this 
special  appeal  fails,  because,  in  fact,  that 
question  would  only  arise  if  the  defendant's 
kobala  were  proved.  Moreover,  if  an  issue 
had  been  raised  upon  the  defendant's  title 
under  his  kobala,  the  plaintiff  might  have 
been  able  to  show  that,  even  if  it  was  a 
genuine  kobala,  yet  jt  did  not  give  a  title 
which  could  be  relied  on.  Therefore,  we 
think  that  the  question  of  registration  cannot 
now  be  raised. 

But  another  objection  has  been  taken  that 
the  Subordinate  Judge  has  erred  in  relying 
upon  a  comparison  of  the  signature  in  the 
mortgage-deed   with   the   signature    in    the 
vakalutnama.     It  is  objected  as  to  that  that 
II  the  signature  in  the  vakalutnama  was  neither 
I  proved  noradmittecL    Now,  under  ordinary 
•  circuuiblauces,  we  iJught,  we  think,  to  assume 
that  this  comparison  took  place  in  open  Court ; 
and  that  a  comparison  having  been  made 
without  any  objection  by  the  party  affected 
by  it,  the  signature  in  the  vakalutnama  was 
in  fact  admitted.     But  it  so  happens  that  the 
signatures  are  before  us,   and  although  of 
course  we  have  no  power  to  deal  with  this 
matter  of  fact,  it  is  impossible  for  us  to  shut 
our  eyes  to  the  circumstance  that  there  are 
very  considerable  discrepancies  between  the 
two  signatures ;  and  as  they  are  now  before 
as,  ic  is  impossible  for  us  to  avoid  coming  to 
the  conclusion  that  the  comparison  of  these 
signatures  must  have  been  conducted  in  some 
way  which  led  the  Subordinate-Judge  into 
error.      It  seems  impossible  that,  if  the  com- 
parison of  the  signatures  had  been  conducted 
in  the  presence  of  the  pleaders  of  the  parties, 
the/  would  not  have  been  able  to  point  out 
the    discrepancies    between   these  two  sig- 
natures.     Therefore,  we  think  we  should  not 
be  justified  in  making  the  assumption  in  this 
case  which  we  should  make  in  all  ordinarv 
cases.      We  think  it  also  right  to  add  that, 
although    it  is  not  a  matter  on  which  the 
Special  appeal  turns,  yet  we  are  disposed  to 
take  the  view  of  the  Moonsiff  as  to  the  value 
of  the  comparison  of  the  signatures  rather 
tban  that  of  the  Subordinate  Judge ;  and  we 
cxmsider,  according  to  our  experience,  that  a 
comparison  of  signatures  is  a  mode  of  ascer- 
taiDing  the  truth  which  ought  to  be  used  with 
very  great  care  and  caution. 

The   result  is  that  the  judgment  of  the 
Xower  Appellate  Court  will  be  set  aside,  and 
the  case  remanded  for  the  re-trial  of  the  appeal. 
Costs  will  abide  the  ultimate  result, 

.Vol,  X3511. 


The  ist  July  1874. 

Present  : 

The  Hon'ble  Sir  Richird  Couch,  Kt ,  Chief 
Justice,  and  the  Hoi'ble  W.  Ainslie, 
Judge, 

Registration  Act  of  1871,  s.  48— Unregistered 
Deed — Transfer  of  Possession. 

Case  No.  loi  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Third  Subordinate  Judge  of  the  2^'Per- 
gunnahsy  dated  the  21st  November  i8'/j, 
reversing  a  decision  of  the  Moonsiff  of 
Diamond  Harbour,  dated  the  jist  January 
1873. 

Kirty  Chunder  Haldar  (Defendant), 
Appellant, 

versus 

Raj  Chunier  Haldar  (Plaintiff;, 
Respondent. 

Baboo  Kumala  Kant  Sen  for  Appellant. 
Baboo  Doorga  Doss  Dull  for  Respondent. 

The  new  Reg^istration  Act  of  1S71,  s.  48,  which  says 
that  documents  re latingf  to  any  property  duly  registered 
shall  take  effect  against  any  oral  agreement  or  declara- 
tion relating  to  such  property,  unless  where  the  agree- 
ment or  declaration  has  been  accompanied  or  followed 
by  delivery  of  possession,  does  not  apply  to  a  case  where 
there  is  no  transfer  or  making  over  of  possession. 

Couch,  C.  J, — Wjc  think  the  doctrine  that 
an  unregistered  deed  accompanied  by  posses- 
sion (or  as  Mr.  Justice  Jackson  says  in  the 
case  in  8  Weekly  Reporter,  page  300, 
where  possession  has  been  made  over  to  the 
purchaser)  ought  not  to  be  extended  to  such 
a  cAse  as  the  present ;  for  here  there  is  no 
transfer  or  making  over  of  possession. 

Nothing  appears  to  have  been  done  except 
the   execution  of  the  instrument   which    is 
unregistered,  and  there  is  no  act  which  might, 
by  altering  the  apparent  state  of  things,  show 
that  there  had  been  a  transfer  of  the  property. 
That  the  doctrine  ought  not  to  be  extended 
to  a  case  like  this  is  shown,  we  think,  by 
what  has  been  done  by  the  Legislature  in  the 
Registration    Act    which   is   now  in   force. 
There,   with   the    intention,  apparently,    of 
giving   to  what  had    been  decided    by  the 
Courts  the  effect  of  an  Act  of  the  Legisla- 
ture, it  is  said  in  section  48  that  documents 
relating  to  any  property  duly  registered  shall 
take  effect  against   any  oral   agreement   or 
declaration  relating  to  such  property,  unless 
where  the  agreement  or  declaration  has  been 
accompanied  or  followed  by  delivery  of  pos- 
session,   U  is  intended  tb^^t  there  should  b^ 
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some  Act  at  the  time  of,  or  after  the  execu- 
tion of,  the  unregistered  document  which 
would  show  that  there  was  a  transfer  of 
alteration  of  the  possession.  We  certainly 
would  not  extend  the  doctrine  to  a  case  like 
the  present.  It  would,  in  our  opinion,  be 
giving  a  great  facility  to  defeating  the  object 
of  the  registration  law.  Persons  would  only 
have  to  create  a  tenancy  of  some  kind  so 
that  the  intending  purchaser  might  be  put 
into  possession  under  it,  and  then  to  execute 
an  instrument  of  sale  and  not  register  it. 
We  are  not  inclined  to  come  to  a  decision 
which  would  encourage  that  practice.  We 
think  the  appeal  ought  to  be  dismissed  with 
costs. 


The  ist  July  1874. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

yudges. 

Certificate  of  Administration— Act^XXVI  I.  of 
z86o— Brothers  of  the  Half  Blood. 

Case  N*.  112  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Sylhety  dated 
the  2nd  February  iSy^. 

Hurro  Kristo  Doss  (Objector),  Appellant ^ 

versus 
Rama  Nundo  Doss  (Petitioner),  Respondent, 

Baboo  Joy  Gobindo  Shome  for  Appellant, 
Baboo  Raj endro  Nath  Bose  for  Respondent. 

Where  a  certificate  under  Act  XXVII.  of  1S60  for  a 
moiety  of  the  estate  of  the  deceased  was  granted  to 
each  of  two  heirs,  one  of  the  half  blood  and  the  other  of 
the  full  blood,  the  High  Court  on  the  appeal  of  the 
latter,  who  possessed  the  title-deeds  and  had  performed 
the  shradh,  ordered  the  certificate  for  the  whole  estate 
to  be  given  to  him. 

Kemp,  y. — This  is  an  appeal  on  behalf  of 
Hurro  Kristo  Doss,  who  was  the  objector  in 
the  Court  below.  Rama  Nundo  Doss,  the 
petitioner  in  the  Court  below,  applied  for  a 
certificate  under  the  provisions  of  Act 
XXVII.  of  i860  to  administer  to  the  estate 
of  Chinta  Monee  Doss  in  respect  of  a  moiety 
of  the  debts  due  to  that  estate.  The  debts 
were  set  forth  by  him  to  be  Rs.  150,  and 
he  asked  for  a  certificate  to  administer  with 
reference  to  Rs.  75.  He  also  said  that  if 
Hurro  Kristo  Doss  would  not  talte  a  certifi- 
cate jointly  with  him,  he  was  prepared  to 
take  out  a  certificate  for  the  whole  16  annas. 


Hurro  Kristo  Doss  opposed  him.  He 
stated  that  he  was  the  legal  heir  of  Chinta 
Monee,  inasmuch  as  Rama  Nundo  Doss  was 
only  of  the  half  blood,  and  was  not  entitled 
to  succeed  in  preference  to  him.  He  also 
stated  that  he  had  performed  the  shradh  of 
the  deceased  Chinta  Monee,  and  that  he  had 
expended  Rs.  400  for  that  purpose.  There 
is  also  evidence  on  the  record  to  that  effect. 

The  Judge  has  gone  into  the  Hindoo  Law 
point,  and  has  held  that  the  heirs  of  brothers 
of  the  half  blood  are  on  an  equal  footing  as 
to  succession  with  the  heirs  of  brothers  of 
the  full  blood.  He  therefore  ordered  a  cer- 
tificate for  a  moiety  of  the  estate  to  be 
granted  to  each  party,  namely,  to  Rama 
Nundo  Doss  and  Hurro  Kristo  Doss. 

Now,  as  a  certificate  under  this  Act  is  only 
evidence  of  the  representative  title  of  the 
party  obtaining  it,  and  as  it  is  clear  that  the 
object  of  Rama  Nundo  Doss  was  to  obtain  a 
decision  on  a  question  of  Hindoo  Law  in  a 
summary  case,  and  as  it  is  also  clear  that  the 
title-deeds  of  the  estate  are  with  the  objector 
Hurro  Kristo  Doss,  and  as  he  has  performed 
the  shradh  of  the  deceased,  we  think  that,  as 
the  certificate  will  only  be  evidence  of  his 
representative  title  as  against  the  debtors  to 
the  estate,  the  certificate  ought  to  be  given 
to  him. 

We  therefore  reverse  the  decision  of  the 
Judge,  and  decree  this  appeal.  Each  party  to 
pay  his  own  costs. 


The  2nd  July  1874. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^    and    the    Hon'ble    W.    Ainslie, 

Under-Leases — Term  of  Tenancy — Con- 
struction. 

Case  No.  123  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-PergunnahSy  dated 
the  i8th  l>lovember  /<?7J,  reversing  tf 
decision  of  the  Moonsiff  of  Atipore^ 
dated  the  2*jth  January  iSy^, 

Hurish  Chunder  Roy  Chowdhry  (Defendant), 

Appellant, 

versus 

Sree  Kalee  Mookerjee  (Plaintiff), 
Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Taruck  Nath  Sen  for  Respondent. 

A  lessee  cannot  make  an  under-lease  for  a  loimt  time 
than  his  own  lease,  nor  is  he  the  agent  of  theuuidior 
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so  as  to  bind  him  by  granting^  leases  for  any  time  he 
may  think  fit. 

Where  an  under-lease  specifies  no  term  of  tenancy,  it 
cannot  be  construed  to  have  effect  beyond  ths  interest 
of  the  s^rantor. 

Couch,  C.y. — The  plaintiff  sued  for  pos- 
session of  land  on  an  allegation  that  he  held 
it  aader  a  lease  which  had  been  executed  to 
him  by  Anund  Chunder  Nag,  who  held  the 
same  as  an  ijaradar  under  the  GDvernment. 
And  the  case  is  that  the  interest  of  the  ija- 
radar had  ceased,  and  the  plaintiff  notwith- 
standing that  claims  to  be  entitled  under  a 
lease  which  had  been  given  to  him  by  the 
ijaradar. 

The  Moonsiff  dismissed  the  suit.  On 
appeal  to  the  District  Court,  the  learned 
judge  of  that  Court  reversed  ihe  decree  of 
the  Moonsiff,  and  gave  the  plaintiff  a  decree 
declaring  him  to  be  entitled  to  hold  the  land. 
He  says  that  it  would  be  very  detrimental 
to  the  interest  of  an  estate  if  the  ijaradar 
could  not  establish  tenants  on  the  land.  The 
ryots  would  not  ordinarily  take  lands  of 
which  they  were  liable  to  be  dispossessed  on 
the  determination  of  the  superior  tenure,  and 
that  an  ijaradar  has  the  same  power  of 
entering  into  bond-fide  engagements  for  land 
as  an  agent  of  the  landlord  has. 

We  think  this  judgment  cannot  be  sup- 
ported. We  should  have  thought  it  was 
f  ami  liar  law  that  a  lessee  (we  use  the  Eng- 
lish term)  cannot  make  an  under-lease  for  a 
longer  time  than  his  own  lease.  Jie  may 
sob-let  the  land  for  as  long  a  time  as  he  has 
it  himself,  or  he  may  assign  his  interest  (we 
are  speaking  of  cases  where  there  is  no  re- 
striction either  by  agreement  or  by  law  against 
sab-letting  or  assigning),  but  he  cannot  give 
a  greater  interest  than  he  has  himself  in  the 
land.  And  we  have  never  heird  it  said  that 
a  lessee  is  in  any  way  the  agent  of  the  land- 
brd  so  as  to  be  able  to  bind  him  by  granting 
leases  for  any  time  that  he  may  think  fit  to 
grant  thenci^for.  He  is  not  in  any  way  the 
agent  of  the  landlord ;  he  is  a  tenant  with 
certain  rights,  and  he  has  power  to  deal 
with  the  interest  which  he  has  in  the  pro- 
perty. If  he  could  be  considered  as  in  any 
ray  the  agent  of  the  landlord,  it  would  only 
to  the  extent  of  disposing  of  the  property 
)r  the  time  to  which  his  own  interest  is 
fimitcd.  The  landlord  by  letting  to  him  does 
in  any  way  give  him  authority  to  grant 
leases  of  the  land  beyond  his  own  tim?. 

In  the  present  case,  there  is  to  my  mind 
mother  reason  for  holding  that  this  judg- 
ment cannot  be  supported.     The  lease  under 
rhich  the  plaintiff  claims  does  not  specify 


any  period  during  which  the  land  was  to  be 
held.  Where  that  is  the  case,  and  the  person 
granting  the  lease  has  only  a  limited  interest, 
it  would  be  contrary  to  all  rules  of  con- 
struction to  give  it  an  effect  beyond  the 
interest  of  the  grantor.  It  must  be  taken  that 
a  man  who  makes  a  lease,  not  saying  how 
long  it  is  to  last,  intends  to  do  that  which  he 
has  authority  to  do,  namely,  to  grant  a  lease 
for  his  own  time;  and  it  wjuld  not  b^  right 
to  consider  it,  as  what  it  is  sought  to  be  mide 
in  this  case,  a  perpetuil  lease. 

As  to  a  tank  having  been  mide  upon  the 
land,  if  a  person  having  only  a  iimited 
interest  in  land  chooses  to  spend  money  upon 
it,  he  must  take  the  consequences  of  not  being 
able  to  get  a  renewal  of  the  lease.  He  runs 
the  risk  of  losing  the  beneftt  of  the  money 
he  has  so  expended.  Not  long  since  we  had 
a  case  of  this  description,  in  which  we  held 
that,  although  it  was  a  hard  case,  it  was  the 
person's  own  fault.  He  ought  to  learn, 
before  laying  out  his  money,  wnat  interest  he 
has  in  the  land — whether  it  is  secure  for  a 
sufficient  length  of  time  to  repay  him  thd 
money  which  he  is  about  to  spend. 

The  decree  of  the  Judge  must  be  reversed, 
and  the  decree  of  the  Moonsiff  restored,  and 
the  appellant  will  have  the  costs  in  this 
Court  and  in  the  Lower  Appellate  Court. 


The  2nd  July  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  H^n'ble  W.  Ainslie, 
Judge, 

Abatement  of  Rent— Contract  as  to  Measure- 
ment—Cause of  Action. 

Case  No.  143  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  the 
24-PergunnaJiSy  dated  the  4th  September 
^^73^  reversing  a  decision  of  the  2nd 
Moonsiff  of  AH  pore,  dated  the  jrst 
December  1872, 

Prosunno  Moyee  Dossee  (Defendant), 
Appellant, 

versus 

Doya  Moyee  Dossee  (Plaintiff),  Respondent, 

Baboo  Hem  Chunder  Banerjee 
for  Appellant. 

Baboo  Nullit  Chunder  Sen  for  Respondent. 
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In  a  suit  f on  abatement  of  rent  founded  on  an  ag^ree- 
inent  that,  at  a  certain  time,  the  land  should  be  measur- 
ed,and  if  found  less  than  the  quantity  named  in  the  ag^ree- 
ment,  the  rent  should  be  an  abatement,  it  was  found  that 
plaintiff  had  never  required  abatement,  but  had  conti- 
nued to  pay  th\5  rent  six  years : 

HitLD  that  the  suit  was  barred  by  limitation,  the  cause 
of  action  having  arisen  when  the  zemindar  continued  to 
take  rent  according  to  the  quantity  of  land  named  in 
the  agreement. 

Semble. — There  mi^ht  be  ground  for  saying  that  the 
agreement  was  abandoned  by  the  parties. 

Conchy  C.J, — This  suit,  which  is  called  a 
suit  by  the  plaintiff  for  abatement  of  his 
rent,  is  founded  upon  the  agreement  entered 
into  between  the  zemindar  and  the  person 
from  whom  the  plaintiff  boui^ht,  that  at  a 
certain  lime,  namely,  in  1269,  the  lands 
should  be  measured,  and  if  the  quantity  was 
found  to  be  less  than  that  named  in  their 
agreement,  there  should  be  an  abatement  of 
the  rent. 

The  lands  were  not  measured  at  that  time. 
The  tenant  seems  never  to  have  required 
that  they  should  be  measured.  He  continued 
to  pay  the  rent  according  to  the  quantity 
named  in  the  agreement  for  about  six  years 
without  raising  this  question.  He  then  sold 
to  the  plaintiff,  who  seems  to  have  thought 
fit  to  raise  it. 

We  think  it  is  doubtful  whether  the  plaint- 
iff can  raise  this  question.  The  state  of 
things  at  the  time  he  bought  was  that  the 
person  who  sold  to  him  was  entitled  to  sue 
the  zemindar  for  a  breach  of  contract,  but 
whether  the  right  to  sue  passed  to  the  plaintiff 
may  be  doubted. 

But  we  think  the  suit  is  barred  by  the  law 
of  limitation.  The  cause  of  action  arose 
when  the  contract  that  there  should  be  a  new 
measurement  was  broken.  At  what  precise 
time  in  1269  it  may  be  said  to  have  been 
broken  we  need* not  determine.  It  must  be 
said  to  have  been  broken  when  the  zemindar 
continued  to  take  from  his  tenant  the  rent  ac- 
cording to  the  quantity  named  in  the  agree- 
ment, because  he  then  showed  that  he  did  not 
intend  to  make  any  fresh  measurement.  And 
the  agreement  does  not  say  that  the  measure- 
ment is  not  to  be  made  until  demanded,  but 
it  was  to  be  made  at  the  tims  appointed. 

There  was  then  a  breach  of  the  agreement 
and  a  cause  of  action ;  and  the  time  limited 
by  the  then  law  for  bringing  the  suit  was 
three  years  from  the  date  ot  the  cause  of 
action,  which  had  expired  before  the  plaintiff 
made  his  purchase.  There  is  not  a  fresh 
cause  of  action  for  every  year.  The  con- 
tract is  not  to  measure  in  1269,  or  at  any 
future  time  when  it  may  be  demanded  by 
the  tenant;  but  it  is  a  contract  to  measure  at 


that  time,  and  the  omission  to  do  so  created 
a  cause  of  action. 

But  even  without   the   law   of  limitation, 
the  circumstance  fhat  the  plaintiff's  vendor 
had  for  six  years  paid  the  rent  without  insist- 
ing upoA  the  right  to  measure  might  perhaps 
be  a  ground  for  saying  that  the  agreement 
had  really  been  abandoned  by  the  parties; 
that  the  tenant  had  waived  his  right  of  insist- 
ing upon  any  measurement  and  was  satis- 
fied to  continue  paying  the  rent  according  to 
the  agreement.     If  this  were  so,  the  plaintiff 
would  not  be  in  a  better  position,  and  would 
not  be  entitled  to  insist  upon  what  his  vendor 
could  not   insist  upon.     The  decree  of  the 
Lower  Appellate  Court  must  be  reversed,  and 
the  decree  of  the  first  Court  will  stand.     The 
appellant  will  have   the  costs  in  this  Coart 
and  in  the  Lower  Appellate  Court. 


The  2nd  July  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki,.  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie,  Judge. 

Riparian  Proprietorship— Rights  of  Passage. 

Case  No.  179  of  1874. 

Special  Appeal  from  a  decision  passed  hf 
the  Subordinate  Judge  of  Dacca,  dated  the 
1st  November  i8yj,  reversing  a  decision  of 
the  Additional  Sudder  Moons  iff'  of  thai 
District,  dated  the  2gth  January  iSj^, 

Roop  Lall  Doss  and  others  (PlainUffs), 
Appellants, 

versus 

The  Chairman  of  the  Municipal  Committee 
of  Dacca  (Defendant),  Respondent. 

Baboo  Mohinet  Mohun  Roy  for  Appellants. 

Baboo  Unnoda  Pershad  Bane^Jee  for 
Respondent. 

The  bank  of  a  river  is  not  resrarded  by  the  law  as 
public  property.  It  may  be,  and  constantly  is,  private 
property,  though  there  may  be  public  rights  of  passagt 
over  it  for  the  purposes  of  navig^ation. 

Couch,  C.J, — Thk  land  in  dispute  is  very 
distinctly  found  by  the  first  Court  to  have 
been  an  accretion  to  the  plaintiff's  land  which 
formerly  joined  the  river,  and  up  to  which 
the  river  at  one  time  flawed.  And  the 
Appellate  Court,  although  not  so  disiincllf 
as  the  first  Court,  also  found  that  it  had 
accreted  to  the  plaintiff's  land. 
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The  doctrine  upon  which  the  Appellate 
Coart  has  decided  the  case  that  the  bank  of 
a  river  is  public  properly  and  that  a  private 
individual  cannot  have  a  right  in  it  is  not 
the  law.  The  bank  of  a  river  may  be,  and 
constantly  is,  private  properly.  There  may 
be  public  rights  of  passage  over  the  banks 
for  the  purposes  of  navigation ;  but  these 
are  rights  to  be  exercised  over  the  property 
of  the  persons  who  own  the  land  of  the  banks. 
They  are  in  the  nature  of  easements  which 
belong  to  the  public,  but  the  land  may  be 
private  property. 

It  does  not  seem  to  be  disputed  that  the 
land  of  the  river  bank  was  at  one  time  the 
property  of  the  plaintiff.  There  is  no  reason 
that  the  accretion  to  it  should  not  be  also  the 
plaintiff's  property. 

The  decree  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  decree  of  the  first 
Court  will  stand. 


The  2nd  July  1874.     . 

Present : 

The  Ilon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Act  VI I L  of  1859,  s.  63— Release  of  Attached 
Property— High  Court's  Interference— Charter 
Act,  8.  15. 

In  the  Matter  of 
Bishno  Chunder  Bhuttacharjee,  Petitioner^ 

versus 

Shoshee  Mohun  Pal  Chowdhry  and  others. 

Opposite  Party, 

JSaboos  Doorga  Mohun  Doss  and  Mohinee 
Mohun  Roy  for  Petitioner. 

JSaboo  Rash  Behary  Ghose  for  Opposite 

Parly. 

An  order  of  a  competent  Court  releasing  property 
from  attachment  after  investigation  of  a  claim  put  for- 
ward ought  not  to  be  interfered  with  on  any  ground  of 
vnttTc  irregularity,  unless  a  failure  of  justice  has  oc- 
curred. 

The  High  Court's  interference  under  s.  15  of  the 
Charter  Act  will  not  be  exercised  where  another  reme- 
dy is  open  to  the  party  complaining. 

yackson.J , — This  rule  was  obtained  on  the 
8tb  April  last  for  the  purpose  of  setting  aside 
an  order  made  by  the  Moonsiff  of  Bagheerhat, 
whereby,  on  a  claim  being  preferred  by  Sho- 
shee Mohun  Pal  Chowdhry,  the  Moonsiff 
had  released  from  attachment  and  sale  a 
certain  under-tenure  contrary,  as  was  alleged, 
to  the  provisions  of  section  63,  Act  Vlll. 
of  1^569.    The  grounds  on  which  this  rule 


has  been  supported  to-day  are  chiefly  these  : 
In  the  first  place,  it  is  said  that  the  Moonsifif 
was  not  competent  to  entertain  the  claim,  be- 
cause no  deposit  had  been  made  as  required  by 
section  63 ;  and,  secondly,  that  the  proprietor- 
ship and  possession  relied  upon  by  the  claim- 
ant ought  not  to  have  been  recognized,  because 
the  transfer  to  the  claimant  had   not  been 
previously   registered   in  the  serishta  of  th^ 
zemindar,  and  no  sufficient  cause  for  non- 
registration  had    been  shown  to  the   satis- 
faction of  the  Court.     Now,  on  the  question 
of  deposit,  we  find  there  has  been  a  recent 
decision  by  a  Division  Bench  of  this  Court  in 
which  judgment  was  given   by  the  learned 
Chief  Justice.     In  that  case  it  was  held  that, 
although    the     Moonsiff  might    have  acted 
erroneously  in  postponing  the  sale  without 
requiring  the  necessary  deposit  or  security,  it 
was  not  an  act  done  without  jurisdiction,  but 
only  an   irregular  proceeding,  inasmuch  as 
the  result  showed  that  the  sale  ought  not  to 
have  been  made,  and  the  decree-holder  could 
not  have  been  allowed  to  receive  the  money 
if  the  deposit  had  been  made.     In  the  case 
before  us  it  does  not  appear  that  any  post- 
ponement took  place.     All  that  we  find  is 
that  the  properly    having  been  attached,  a 
claimant  came  forward  ;  his  claim  was  invest!-* 
gated  and  found  to  be  well-founded,  and  the 
property  was  released.     Technically,  there- 
fore, there  was  no  violation  of  the  terms  of 
section  63,  and  so  far  the  case  corresponds 
with  that  decided  by  the  Chief  Justice  which 
we  have  referred  to,  and  which  is  printed  in 
page  10,  XX.  Weekly  Reporter.     But  this 
Court,  whe  ther  it  has  power  to  do  so  or  not, 
certainly  ought  not  to  interfere  in  such  cases, 
unless   it  is  satisfied  that  failure  of  justice 
has  occurred  by  reason  of  the  irregularity. 
The  second  point  is  that  no  transfer  should 
be     recognized     without    registration.     On 
that  point  no  doubt  it  is  clear  that  regis- 
tration had  not  taken  place,  and  no  cause 
for  non-registration  had  been  shown  in  this 
case  ;  but  here  again  arises  the  question  whe- 
ther, upon  a  ground  of  this  sort,  this  Court  can, 
and  ought  to,  set  aside  the  order  of  the  Moon- 
siff as  being  made  contrary  to  the  provisions 
of  this  section.     It  has  been  already  observed 
that  the  Court  has  the  power,  but  ought  not 
to  do  so,  unless  it  is  shown  to  be  necessary  for 
the  ends  of  justice.     Several  cases  have  been 
cited  in  which  it  has  been  laid  down  that  a 
mere  error  or  irregularity  ought  not  to  be  a 
ground   for  interference  under  section   15, 
where  the  Court  below,  although  acting  erro- 
neously, has  acted  with  jurisdiction ;  but  there 
is  also  another  principle  which  has  been  fre- 
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quently  laid  down,  and  is  now  well  settled, 
that  this  Court  ought  not  to  interfere  where 
another  remedy  is  open  to  the  party  complain- 
ing. Here  it  is  open  to  the  petitioner  to 
bring  his  suit,  and  obtain,  in  that  way,  the 
relief  which  he  seeks  to  obtain  from  us  under 
this  rule.  On  all  the  grounds,  therefore, 
we  think  that  the  propriety  of  making  the 
rule  absolute  is  doubtful,  and  that  the  rule, 
therefore,  must  be  discharged  with  costs — 
Rs.  50. 

The  2nd  July  1874. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  F.  McDoneli,  Judges. 

Third  Parties— Act  VIII.  of  1859,  s.  73. 

Case  No.  211  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedahad, 
dated  the  2gth  October  1873,  amending 
a  decision  of  the  Additional  Subordinate 
Judge  of  that  District,  dated  the  27th 
March  i8yj, 

Brohmo  Moyee  Dossee  (Plaintiff),  Appellant, 

versus 

Mudhoo  Soodun  Ghose  and  others 
(Defendants),  Respondents, 

Bahoos  Sreenath  Doss  and  Gooroo  Doss 
Banerjee   for  Appellant. 

Baboos  Ashootosh  Dhur,  Nil  Madhub  Bose, 
and  Jadub  Chunder  Seal  for  Respondents. 

In  a  suit  in  which  plaintiff  claims  property  as  duly 
acc^uired  from  others  who  would  have  been  otherwise 
entitled  thereto,  and  the  Court  is  not  satisfied  of  such 
acquisition,  it  ought  to  brinjif  the  third  parties  on  the 
record  under  Act  VIIl.  of  l^559,  s.  73,  and  try  the  entire 
question  of  liability  between  the  plaintiff  and  defendants. 

Jackson,  J. — We  consider  that,  whether 
the  Subordinate  Judge,  Baboo  Nubo  Coomar 
Banerjee,  had  or  had  not  the  power  to  strike 
out  the  issue  raised  by  his  predecessor  in 
office,  he  did  not  exercise  a  sound  discretion 
in  doing  so.  In  the  suit  as  brought  by  the 
plaintiff,  in  which  no  concealment  or  fraud 
upon  the  Court  is  apparent,  it  was  intended 
to  raise  the  entire  question  of  liability 
between  the  plaintiff  as  representing  the 
parties  under  whom  he  claimed  and  the 
defendants.  If  the  Court  was  not  satisfied 
that  the  plaintiff  had  duly  acquired  the 
interests  of  the  several  persons  who  would 
have  been  otherwise  entitled  to  the  property, 


it  ought  to  have  brought  those  persons  on 
the  record,  and  ought  to  have  done  so  under 
section  73.  We  consider  that  the  issue 
framed  by  Baboo  Brojendro  Coomar  Seal 
ought  to  be  restored,  and  a  trial  take  place 
thereupon.  If  the  defendants  succeed  in 
showing  that  the  interest  claimed  by  the 
plaintiff  had  been  previously  transferred  to 
them,  that  would  be  a  ground  for  dismissing 
the  plaintiff's  suit.  But  there  is  no  ground 
for  refusing  a  trial  of  that  question ;  other- 
wise the  plaintiff,  or  those  who  may  claim 
after  him,  would  be  justly  entitled  to  bring  a 
suit  later  on,  but  would  be  met  with  the  plea 
of  limitation. 


The  2nd  July  1874. 

Present : 

The  Hbn^le  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Special  Appeal — Grounds  of  Remand. 

Case  No.  2078  of  1S73. 

Special  Appeal  from  a  decision  passed  by  tht 
First  Subordinate  Judge  of  Bhaugulportx 
dated  the  1 2th  August  1873,  affirming  a 
decision  of  the  Moonsiff  of  Monghyr,  dated 
the  joth  June  iSy^. 

Kooldeep  Narain  Singh  and  others 
(Plaintiffs),  Appellants, 

versus 

Rummon  Singh  (Defendant),  Respondent, 

Mr.  R.  T.  Allan  and  Baboo  Boodh  Sen 
Singh  for  Appellants. 

Baboo  Huree  Hur  Nath  for  Respondent. 

The  Hipfh  Court  in  special  appeal  remanded  this  case 
for  re-trial  on  the  ground  that  there  had  been  such 
misapprehension  o(  th?  state  of  the  evidence,  and  such 
omission  to  consider  the  testimony  of  witnesses,  as  to 
render  the  trial  imperfect  and  incomplete. 

Phear,  /.—We  think  that  there  has  not 
been  a  satisfactory  trial  of  this  case  in  the 
Court  below.  The  Subordinate  Judge  has 
commenced  his  judgment  by  a  reference  to 
the  appearance  of  the  jummabundee  papers. 
He  says  that  "  a  mere  glance  of  the  jumma- 
bundee papers  brought  by  the  plaintiffs 
shows  that  they  have  been  recently  prepared 
at  one  and  the  same  time,  and  written  with 
one  and  the  same  ink."  And  this  is  the 
only  direct  reference  which  he  makes  to  any 
of  the  evidence  on  the  record. 

On  the  other  hand,  he  speaks  of  the  effect 
of  certain  papers  which  other  co-sharers  had 
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filed  in  the  Road  Cess  Office,  stating  therein 
that  Rs.  2-4  was  the  rate  of  rent  of  the  land 
held  by  tenants.  And  unquestionably  these 
papers  are  not  evidence  between  the  parties 
in  this  suit. 

We  are  told  that  the  plaintiff  brought 
several  witnesses,  amongst  others  the  put- 
waree,  to  support  the  facts  exhibited  in  the 
jummabundee  papers,  and  also  to  establish 
the  plaintiff's  allegation  that  the  defendant 
had  entered  into  a  settlement  with  him  for 
the  payment  of  rent  at  Rs.  2-7  per  beegha 
instead  of  at  the  rate  of  Rs.  2-4  per  beegha, 
which  he  formerly  paid. 

The  first  Court  has  dealt  with  this  evidence 
in  some  degree.  But  the  Subordinate  Judge 
has  omitted  entirely  to  express  his  opinion 
upon  it. 

The  learned  pleader  who  has  appeared  on 
behalf  of  the  appellant  also  states  that  the 
defendants  have  not  filed  any  receipts  or  any 
documentary  evidence  which  might  be  sup- 
posed to  be  in  their  power  tending  to  show 
that  the  rate  of  rent  payable  by  them  was 
Re.  1-6,  as  they  contend  it  was,  and  as  the 
lower  Court  appears  to  have  assumed  that  it 
was.  This  absence  of  evidence  on  the  part 
of  the  defendants  was  a  fact  in  the  case  which 
ought  to  have  been  considered  together  with 
the  evidence  of  the  plaintiff  for  as  much  as  it 
was  properly  worth. 

On  the  whole,  it  seems  to  us  that  there 
has  been  such  misapprehension  of  the  state 
of  the  evidence  between  the  parties,  and  such 
omission  to  consider  the  testimony  of  wit- 
nesses on  the  record,  as  has  rendered  the 
trial  in- the  Court  below  imperfect  and  incom- 
plete. Accordingly  we  reverse  the  decision 
of  the  Lower  Appellate  Court,  and  remand 
the  case  for  re-trial. 

Costs  will  abide  the  event. 


The  3rd  July  1874. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Robert  P.  Collier,  and  Sir  Lawrence 
Peel. 

Statatable    Rights— Liability  without 
Negligence. 

On  Appeal  from  the  High  Court  of  Judica- 
ture at  Madras, 

The  Madras  Railway  Company 

versus 

The  Zemindar  of  Carvelinagarum. 

In  a  suit  in  which  damages  were  claimed  for  injuries 
pocasioqed   to   piaiptiffs'  railway    ^nd   works  by  tbo 


burstin^f  of  two  tanks  upon  defendant's  land,  defendant 
pleaded  that  the  injuries  were  the  result  of  influences 
beyond  his  control.  The  first  Court  held  that  defend- 
ant was  not  liable  in  the  absence  of 'neg'ligence,  and 
that  he  had  not  been  negligent.  This  judgment  \yas 
upheld  by  the  High  Court  on  appeal.  Before  the  Privy 
Council  it  was  contended  that,  by  storing  up  water  on 
his  land,  defendant  rendered  himself  liable  in  damages 
in  the  event  of  its  escaping  to  the  injury  of  others,  even 
though  he  might  not  have  been  guilty  of  negligence. 

As  the  principle  that  a  man,  in  exercising  a  right, 
may  be  liable,  without  negligence,  for  injury  done  to 
another,  is  inapplicable  to  rights  conferred  by  statute, 
the  Privy  Council  held  that  it  was  inapplicable  to  the 
case  of  defendant,  which  was  analogous  to  that  of 
persons  on  whom  statutory  rights  Had  been  conferred 
and  statutory  duties  imposed,  for  the  tanks  were  an- 
cient and  a  part  of  a  national  system  of  irrigation  re- 
cognized by  law,  and  their  maintenance  was  a  duty  in 
many  instances  devolving  on  zemindars  (of  whom  de- 
fendant is  one),  who  have  no  power  to  do  away  with 
the  tanks  in  which  large  numbers  of  people  are 
interested . 

The  Madras  Railway  Company  claimed 
in  this  suit  damages  against  the  defendant, 
the  Zemindar  of  Carvetinagarum,  for  injuries 
occasioned  to  their  railway  and  works  by  the 
bursting  of  two  tanks  upon  his  land. 

The  defendant  denied  that  the  injuries 
complained  of  resulted  from  the  bursting  of 
the  tanks :  he  asserted  that  if  they  did  so 
arise,  the  bursting  was  caused  by  no  act  or 
negligence  of  his,  but  by  vis-major,  or  the 
act  of  God.  He  further  pleaded  in  these 
terms  : — 

"  4.  The  tanks  referred  to  in  ihe  plaint 
have  existed  from  time  immemorial,  and  are 
requisite  and  absolutely  necessary  for  the 
cultivation  and  enjoyment  of  the  land,  which 
cannot  be  otherwise  irrigated  ;  and  the 
practice  of  storing  water  in  such  tanks  in 
India,  and  particularly  in  this  district  and  in 
the  zemindaree  of  Carvetinagarum  and  the 
adjacent  districts,  is  lawful,  and  is  sanctioned 
by  usage  and  custom.  The  said  zemindaree 
is  a  hilly  district,  and  the  ryots  will  be 
unable  to  carry  on  their  cultivation  without 
such  tanks,  they  being  the  chief  source  of 
irrigation,  and  the  omission  to  store  quantities 
of  water  in  such  tanks  will  be  attended  with 
consequences  dreadful  to  the  inhabitants  of 
the  country. 

"  7.  The  defendant  could  not  have 
avoided  collecting  a  quantity  of  water  in  the 
tanks  during  the  monsoon,  and  he  has  not 
failed  to  use  any  reasonable  care  that  may  be 
expected  from  him.  There  were  also  several 
tanks  and  channels  above  his  tank  belonging 
to  Government  and  other  people,  whrch  also 
burst  at  the  same  time." 

He  also  contended  that  the  damage  arose 
through  want  of  proper  care  on  the  part  of 
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the  plaintiffs  in  the  construction  of  their 
works,  but  this  contention  was  abandoned. 
It  was  found  by  both  Courts,  and  is  not  now 
disputed,  that  the  works  of  the  plaintiffs 
did  suffer  serious  damage  from  the  bursting 
of  the  tanks  ;  these  last  two  questions,  there- 
fore, need  not  be  further  referred  to. 

The  issues,  as  far  as  thev  are  material  to 
this  appeal,  agreed  to  by  the  parties,  were — 

X.  Whether  the  injuries  complained  of 
were  the  result  of  vis-major,  or  the  act  of 
God,  or  other  influences  beyond  the  defend- 
ant's control. 

2.  Whether  defendant  is  liable  for  any, 
and  if  so  what,  damages  sustained  by  the 
plaintiffs. 

The  evidence  given  in  the  cause  may  be 
summarized  as  follows:  It  was  shown  that 
the  tanks  of  the  defendant,  which  were 
ancient  tanks,  the  date  of  their  origin  not 
appearing,  were  constructed  in  the  usual  man- 
ner ;  that  the  banks  were  properly  attended 
to  and  kept  in  repair;  that  sluices  and  outlets 
for  the  water  were  provided  of  the  kind 
usually  employed,  both  in  private  and  Govern- 
ment tanks,  and  usually  found  sufficient,  and 
which  had  proved  sufTicient  to  prevent  any 
overflow  or  bursting  of  the  tanks  in  question 
for  twenty  years,  but  that  an  improved 
description  of  sluice,  of  recent  introduction, 
would  be  still  more  efTicacious  ;  that  at  or 
some  days  before  the  accident  there  had  been 
an  unusual  and  almost  unprecedented  fall  of 
rain,  described  by  the  Deputy-Inspector  of 
the  Railway  as  the  heaviest  he  had  ever  seen 
during  his  residence  of  thirteen  years  in  the 
locality,  and  by  witnesses  for  the  defendant 
as  exceeding  any  fall  of  rain  for  twenty 
years  ;  that  this  extraordinary  flood,  which 
caused  the  neighbouring  river  to  overflow, 
and  possibly  brought  down  to  the  tanks, 
whose  overflowing  is  complained  of,  the 
contents  of  other  tanks  at  higher  levels, 
proved  more  than  the  sluices  could  carry  off, 
that  the  banks  of  the  tanks  were  overflowed 
and  finally  carried  away. 

Upon  these  facts  the  Acting  Civil  Judge 
of  the  Civil  Court  of  Chittoor  found  for  the 
defendant,  holding  that  he  was  not  liable  in 
the  absence  of  negligence,  and  that  he  had 
not  been  negligent. 

This  judgment  was  affirmed  by  the  High 
Court  on  appeal. 

The  appellant  now  contends  that  the  judg- 
ment of  the  High  Court  should  be  reversed 
PW  two  ^[rounds ; 


isi. — That  the  defendant,  by  storing  np 
water  on  his  land,  rendered  himself  liable  in 
damages,  should  it  escape  and  do  injury  to 
other  persons,  even  though  he  might  not  have 
been  guilty  of  negligence. 

2nd. — That  both  the  Indian  Courts  have 
applied  an  erroneous  rule  of  law  to  the  con- 
sideration of  the  question  of  negligence. 

The  case  mainly  relied  upon  in  support 
of  the  first  contention  is  Fletcher  vs.  Rylands, 
Law  Reports,  3  House  of  Lords  330.  which 
it  becomes  necessary  to  examine.  In  that 
case  the  plaintiffs,  the  owners  of  a  mine. 
sued  for  damages,  the  defendants,  owners  of 
some  adjacent  land,  who  had  constructed  a 
reservoir  on  their  land  for  the  purpose  of 
working  a  mill,  from  which  reservoir  water 
flowed  through  some  disused  mining  works 
into  the  plaintiffs*  mine  and  flooded  it.  It 
was  held  by  the  Exchequer  Chamber  and  by 
the  House  of  Lords  that  the  plaintiffs  were 
entitled  to  damages  against  the  defendants. 

The  grounds  of  this  judgment  are  stated 
very  clearly  and  shordy  by  the  then  Lord 
Chancellor  (Lord  Cairns)  and  Lord  Cran- 
worth. 

The  Lord  Chancellor  says  : — 

**  The  principles  on  which  this  case  must 
be  determined  appear  to  me  to  be  extremely 
simple.      The  defendants,  treating  them  as 
the  owners  and  occupiers  of  the   close  on 
which  the   reservoir  was  constructed,  might 
lawfully  hive  used  that  close  for  any  pur- 
pose  for  which  it  might,   in   the   ordinary 
course   of  the   enjoyment  of  the    land,   be 
used ;   and   if,   in    what   I   may    term  the 
natural  use  of  that  land,  there  had  been  any 
accumulation  of  water,  either  on  the  surface 
or   underground,   and  if,   by  the  operation 
of  the  laws  of  nature,  that  accumulation  of 
water  had  passed  off  into  the  close  occupied 
by  the  plaintiff,  the  plaintiff  could  not  have 
complained  that  that  result  had  taken  place. 
If  he  had  desired  to  guard  himself  against 
it,  it  would  have  lain  upon  him  to  have  done 
so,  by  leaving,  or  by  interposing,  some  barrier 
between  his  close  and  the  clpse  of  the  defend- 
ants, in  order  to  have  prevented  that  oper- 
ation of  the  law^s  of  nature  ....  On  the 
other  hand,  if  the  defendants,  not  stopping  at 
the  natural  use  of  their  close,  had  desired  to 
use  it  for  any  purpose  which  I  may  term  a 
non-natural  use,  for  the  purpose  of  introducing 
into  the  close  that  which,  in  its  natural  con- 
dition, was  not  in  or  upon  it,  for  the  purpose 
of  introducinq:  water  either  above  or  below 
ground  in  quantities,  and  in  a  manner  not  the 
result  of  any  work  or  operation  on  or  under 
the  land ;  and  if,  ii>  consequence  of    iheir 
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doing  so,  or  in  consequence  of  any  imper- 
fection in  the  mode  of  their  doing  so,  the 
water  came  to  escape  and  pass  off  into  the 
close  of  the  plaintiff,  then  it  appears  to  me 
that  that  which  the  defendants  were  doing, 
they  were  doing  at  their  own  peril ;  and  if, 
in  the  course  of  their  doing  it,  the  evil  arose 
.  .  .  of  the  escape  of  the  water  and  its 
passing  away  to  the  close  of  the  plaintiff, 
and  injuring  the  plaintiff,  then,  for  the  con- 
sequence of  that,  in  my  opinion,  the  defend- 
ants would  be  liable." 

Lord  Cranworth  thus  states  the  principle 
of  the  decision  : — 

"If  a  person  brings  and  accumulates  on 
his  land  anything  which,  if  it  should  escape, 
may  cause  damage  to  his  neighbour,  he  does 
so  at  his  peril.  If  it  does  escape  and  cause 
damage,  he  is  responsible,  however  careful  he 
may  have  been,  and  whatever  precautions  he 
may  have  taken  to  prevent  the  damage  .  . 
.  .  and  the  doctrine  is  founded  in  good 
sense.  For  when  one  person  in  managing 
Ma  own  afifairs,  causes,  however  innocently, 
damagb  to  another,  it  is  obviously  only  just 
that  he  should  be  the  party  to  suffer.  He  is 
bound  stc  uti  suo  ut  non  Iccdat  alienum." 

Bat  the  principle  that  a  man,  in  exercising 
a  right  which  belongs  to  him,  may  be  liable, 
without  negligence,  for  injury  done  to  another 
person,  has  been  held  inapplicable  to  rights 
conferred  by  Statute. 

This     distinction     was     acted    upon    in 
Vaughan  z^j.The  Taff  Vale  Railway  Company, 
5  Hurlston  and    Norman  679,  where  it  was 
held    by    the   Exchequer    Chamber    that  a 
:  Railway  Company  were  not  responsible  for 
I  damage   from  fire  kindled  by  sparks  from 
their  locomotive  engine,  in  the  absence  of 
I  negligence,  because  fhey  were  authorized  to 
nse  locomotive  engines  by  Statute.     Cock- 
burn,  C.J. ,  observes:     " Where  the  Legisla- 
I  tore  has  sanctioned  and  authorized  the  use  of  a 
p.articalar  thing,  and  it  is  used  for  the  purpose 
i  for  which   it  was  authorized,  and  every  pre- 
caution has  been  observed  to  prevent  injury, 
the  sanction  of  the  Legislature  carries  with 
It  this  consequence,  that  if  damages  result 
from  the  use  of  such  a  thing  independently 
of  negligence,   the  person  using  it  is  not 
responsible."    This  view  is  fortified  by  the 
consideration  that  the  Legislature  may   be 
presumed     not  to    have    conferred    special 
'  powers   on    persons  or  companies  without 
being  satisfied  that  the  exercise  of  them  would 
^  be  for  the  benefit  of  the  public  as  well  as 
of  the  grantees.     On  the  same  priivciple  it 
:  was   decided  that  a  waterworks  company, 
'  %7ing  down  pipes  by  a  statutory  power,  were 
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not  liable  for  damages  occasioned  by  water 
escaping  in  consequence  of  a  fire-plug  being 
forced  out  of  its  place  by  a  frost  of  unusual 
severity.  (Blyth  vs.  The  Birmingham  Water- 
works Company,  25  Law  J.  212.) 

On  the  other  hand,  in  Jones  vs.  The  Festi- 
niog  Railway  Company  (3  Law  Rep.,  Q.  B., 
733)1  it  was  held  that  a  railway  company 
which  had  not  express  statutable  power 
to  use  locomotive  engines,  was  liable  for 
damage  done  by  fire  proceeding  from  them, 
though  negligence  on  the  part  of  the  com- 
pany was  negatived. 

It  has  been  argued  on  the  part  of  the 
respondent  that  the  case  of  Rylands  vs. 
Fletcher,  decided  on  the  relations  subsisting 
between  adjoining  landowners  in  this  coun- 
try, has  no  application  whatever  to  India. 
Though  that  case  would  not  be  binding  as 
an  authority  upon  a  Court  in  India  not 
administering  English  law,  their  Lordships 
are  far  from  holding  that,  decided  as  it  was, 
on  the  application  of  the  maxim  Sic  uiere 
iuo  ut  alienum  non  IcEdas,  expressing  a 
principle  recognized  by  the  laws  of  all  civil- 
ized countries,  it  does  not  afford  a  rule  ap- 
plicable to  circumstances  of  the  same 
character  in  India;  they  are  of  opinion, 
however,  that  the  circumstances  of  the 
present  case  are  essentially  distinguishable. 

The  tanks  are  ancient,  and  formed  part  of 
what  may  be  termed  a  national  system  of 
irrigation,  recognized  by  Hindoo  and  Maho- 
medan  Law,  by  regulations  of  the  East  India 
Company,  and  by  experience  older  than 
history,  as  essential  to  the  '  welfare,  and, 
indeed,  to  the  existence  of  a  large  portion  of 
the  population  of  India.  The  public  duty 
of  maintaining  existing  tanks,  and  of  con- 
structing new  ones  in  many  places,  was 
originally  undertaken  by  the  Government  of 
India,  and  upon  the  settlement  of  the  coun- 
try has,  in  many  instances,  devolved  on 
zemindars,  of  whom  the  defendant  is  one. 
The  zemindars  have  no  power  to  do  away 
with  these  tanks,  in  the  maintenance  of 
which  large  numbers  of  people  are  interested, 
but  are  charged  under  Indian  Law,  by  reason 
of  their  tenure,  with  the  duty  of  preserving 
and  repairing  them.  From  this  statement  of 
facts  referr^  to  in  the  judgment  of  the 
High  Court,  and  vouched  by  history  and 
common  knowledge,  it  becomes  apparent  that 
the  defendant  in  this  case  is  in  a  very  differ- 
ent position  from  the  defendants  in, Rylands 
vs,  Fletcher. 

In  that  case  the  defendants,  for  their  own 
purposes,  brought  upon  their  land  and  there 
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accumulated  a  large  quantity  of  water  by 
what  is  termed  by  Lord  Cairns  "  a  non- 
natural  use"  of  their  land.  They  were  under 
no  obligation,  public  or  private,  to  make  or 
to  maintain  the  reservoir ;  no  rights  in  it 
had  been  acquired  by  other  persons,  and 
they  could  have  removed  it  if  they  had 
thought  fit.  The  rights  and  liabilities  of  the 
defendant  appear  to  their  Lordships  much 
more  analogous  to  those  of  persons  or  corpo- 
rations on  whom  statutory  powers  have  been 
conferred  and  statutory  duties  imposed. 
The  duty  of  the  defendant  to  maintain  the 
tanks  appears  to  their  Lordships  a  duly  of 
very  much  the  same  description  as  that  of 
the  railway  company  to  maintain  their 
railway ;  and  they  are  of  opinion  that,  if  the 
banks  of  his  tank  are  washed  away  by  an 
extraordinary  flood  without  negligence  on 
his  part,  he  is  no  more  liable  for  damage 
occasioned  thereby  than  they  would  be  for 
damage  to  a  passenger  on  their  line,  or  to 
the  lands  of  an  adjoining  proprietor  occasion- 
ed by  the  banks  of  the  railway  being  washed 
away  under  similar  circumstances.  (See 
Withers  vs.  The  North  Kent  Railway  Com- 
pany, 27  Law  Journal,  Exch.,  417.) 

The  second  ground  on  which  the  appel- 
lant relied  was  not  so  clearly  stated ;  their 
Lordships  understood  it  to  be,  in  substance, 
that  the  Court  below  and  the  High  Court 
estimated  by  a  wrong  standard  the  amount 
of  care  which  the  law  requires  of  the 
defendant. 

It  should  be  observed  that  the  question  of 
negligence  was  little,  if  at  all,  argued  in  the 
High  Court. 

The  Judge  of  the  Court  below  quotes  and 
applies  to  the  case  the  following  definition  of 
negligence  by  fiaron  Alderson:  "Negli- 
gence consists  in  the  omitting  to  do  some- 
thing that  a  reasonable  man  would  do,  or  in 
the  doing  something  that  a  reasonable  man 
would  not  do,  in  either  case  unintentionally 
causing  mischief  to  a  third  party;  "  and  the 
High  Court  confirm  this  view  of  the  law. 
Without  adopting  every  expression  of  the 
Judge  of  the  inferior  Court,  their  Lordships 
are  unable  to  say  that  the  case  has  been 
decided  on  an  erroneous  view  of  the  law. 
On  the  question  of  fact  whether  or  not 
negligence  was  proved  by  tlie  evidence,  they 
see  no  sufficient  reason  for  departing  from 
their  ordinary  rule  of  not  disturbing  the 
concurrent  finding  of  two  Courts. 

For  these  reasons  their  Lordships  will 
humbly  advise  Her  Majesty  that  the  judg- 
ment of  the  Court  below  should  be  affirmed, 
and  the  appeal  dismissed  with  costs. 


The  3rd  July  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Act  VI IL  of  1859,  S.2— Res  Adjadicata— Patnee 

Jumnuu 

Case  No.  2783  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  JudTge  of  East  Burdwan,  dated  the 
2gth  August  18'/ J,  affirming  a  decision 
of  the  Moonsiff  of  that  district^  dated 
the  28th  June  1873. 

Rakhal  Doss  Singh  and  others  (Plaintiffs), 

Appellants^ 

versus 

Sreemutty  Heera  Motee  Dossee  and  others 
(Defendants),  Respondents, 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellants. 

Baboo  Radhika  Churn  Mitter  for 
Respondents. 

Held,  with  reference  to  Act  VIII.  of  1859,  s.  2,  that 
where  the  cause  of  action  is  the  same  in  substance  in 
both  suits,  and  where  the  former  suit  was  so  constitated 
that  the  parties  to  the  present  suit  were  in  direct  contest 
with  each  other  and  had  full  opportunity  of  asserting 
their  rights,  the  decision  in  the  former  suit  is  rei 
adjudicata,  e,g.,  decrees  passed  in  suits  for  ptttnee* 
rent,  in  which  the  jumma  payable  is  put  in  issue,  are 
decisive  as  to  the  amount  of  such  jumma. 

Kempf  y. — ^The  plaintiffs  ar^  the  special 
appellants  in  this  case.  They  allege  that 
they  purchased  a  share  in  a  durputnee  talook, 
and  that  they  have  been  repeatedly  sued  by 
the  proprietors  of  the  2 -anna  share  in  the 
said  putnee,  and  that  they,  the  proprietors  of 
the  2-anna  share,  have  obtained  decrees 
against  them  at  a  yearly  jumma  of  Rs.  564-4. 
The  plaintiffs  then  allege  that  they  were 
not  aware  at  the  time  of* their  purchase 
what  was  the  real  jumma  of  the  share 
purchased  by  them ;  that  they  have  recently 
come  to  know  from  a  putnee  bynamah 
granted  by  defendants'  predecessors  that  the 
true  jumma  is  sicca  Rs.  464-3-7-2,  eqmvalcnt 
to  Co.'s  Rs.  495-^-6.  The  plaintiffs,  therefore, 
bring  this  suit  to  have  it  declared  that  the 
defendants  are  entitled  to  a  yearly  rent  of 
Rs.  495-2-6  from  them  and  no  more. 

The  defendants,  amongst  other  objections, 
raised  the  plea  that  the  suit  was  barred  under 
section  2  of  Act  VIII.  of  1859. 

The  first  Court  was  of  opinion  that  the 
plea  of  res  adjudicata  was  a  bar  to  the  suit 
The  Moonsiff  found  that  the  principal  defend- 
ants repeatedly  sued  the  plaintiffs  for  arrears 
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of  rent,  allegins:  that  the  jumma  payable  by 
the  plaintiffs  was  Rs.  564-4,  and  succeeded, 
in  spite  of  repeated  and  adverse  objections 
on  the  part  of  the  plaintiffs,  defendants  in 
the  rent- suits,  in  obtaining  decrees  against 
them.  The  Moonsiff  goes  on  to  say  that  in 
all  these  suits  the  jumma  payable  by  the 
plaintiffs  in  the  present  suit  was  distinctly 
pat  in  issue,  and  that  in  the  present  case 
precisely  the  same  issue  arises ;  that  a  rent- 
suit  establishes  the  rate  of  rent  payable  by 
the  tenant,  and  as  the  jumma  payable  by 
plaintiffs  has  been  determined  by  the  previous 
decisions  of  a  Court  of  competent  jurisdiction, 
and  as  it  is  sought  in  the  present  suit  to 
disturb  the  finality  of  these  decisions,  the  suit 
must  be  dismissed  with  costs. 

The  Judge  has  confirmed  that  decision. 
We  do  not  think  it  necessary  to  enter  more 
particularly  into  his  judgment  as  he  affirms, 
and  for  very  much  the  same  reasons,  the 
decision  of  the  first  Court. 

The  grounds  taken  in  special  appeal  are : — 

I  St, — That  the  causes  of  action  in  the 
present  suit  and  in  the  former  suits  for 
arrears  of  rent  not  being  identical,  the  Courts 
below  have  erred  in  law  in  holding  that  the 
suit  is  barred  under  section  2,  Act  VIII.  of 
1859. 

2nd. — That  the  decisions  in  the  previous 
suits  are  conclusive  only  in  so  far  as  the 
rents  recovered  in  those  suits  are  concerned, 
and  that  the  Courts  below  are  in  error  in 
holding  that  such  decisions  are  conclusive 
between  the  parties  for  all  other  purposes. 

3rd. — ^That  the  issue  as  to  the  annual 
putnee  rent  payable  by  the  special  appellants, 
though  a  necessary  issue,  arose  incidentally 
in  the  former  suits,  and  hence  any  decision 
of  tl^at  issue  in  those  suits  cannot  debar  them 
from  instituting  the  present  action. 

Under  section  34,  Act  VIII.  of  1869, 
proceedings  in  suits  instituted  under  that 
:Act   are    regulated  by  the    Code  of  Civil 

■  Aocedure,  namely,  Act  VIII.  of  1859.    Now, 
ilkhongh   the   provisions  of  section    2,  Act 

Tin.  of  1859,  ought  not  to  be  too  widely 
Mnstrued,  and  a  judgment  is  final  only  for 

■  ill  own  purpose  and  object,  still  there  can 
be  no  doubt  that ,  where  the  cause  of  action 
IS  the  same  in  substance  in  both  suits,  and 
where  it  is  clear,  as  in  this  case,  that  the 
famer  suit  was  so  constituted  that  the  parties 
to  the  present  suit  were  in  direct  contest 
irith  each  other,  and  had  full  opportunity  of 
asBerttng  their  rights,  the  decision  in  the 
Inmer  suit,  which  has  disposed  of  the  same 
matter  aad  substance  as  now  in  dispute  in 
the  present  suit,  is  res  adjudicaia.    There 


can  be  no  doubt  that  in  the  former  suit  the 
jumma  payable  by  the  plaintiffs  in  this  suit 
was  put  in  issue,  and  it  was  found  that  the 
jumma  payable  by  them  was  the  jumma 
alleged  by  the  defendants  in  the  present  suit. 
Decrees  were  passed  on  that  footing ;  those 
decrees  were  executed,  and  satisfaction  of 
those  decrees  obtained. 

It  is  now  said  that  the  plaintiffs  have  since 
discovered  some  fresh  evidence  in  the  shape 
of  a  putnee  bynama  granted  by  the  pre- 
decessors of  the  defendants  showing  the  j  umma 
really  payable  by  the  plaintiffs.  All  we  can 
say  with  reference  to  that  part  of  the  case  is 
that  the  plaintiffs  ought  to  have  applied  for 
a  review  to  the  Moonsiff  who  decided  the 
question  of  the  amount  of  jumma  payable  by 
the  plaintiffs,  if  such  application  was  not 
barred  under  the  provisions  of  Act  VIII.  of 
1859. 

Holding,  therefore,  with  the  Courts  below 
that  the  question  of  the  jumma  payable  by 
the  plaintiffs  has  been  decided  by  a  competent 
Court,  and  that  that  question  cannot  be 
re-opened,  we  dismiss  the  special  appeal  with 
costs. 


The  3rd  July  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

fudges. 

Act  VIII.  of  1859, 8.  223— Execution  of  a  Decree 
—Giving  Possession  of  a  House  with  Locked 
Doors. 

In  the  Matter  of 
Gunesh  Chunder  Shah,  Petitioner, 

versus 

Ram  Dhunee  Dossee,  Opposite  Party. 

Baboo  Mohinee  Mohun  Roy   for  Petitioner. 

Baboo  Kalee  Mohun  Doss  for  Opposite 

Party. 

In  a  case  in'  which  the  officers  of  a  Moonsiff's  Court 
were  unable  to  frive  a  decree-holder  possession  of  a  house, 
because  the  judjfment-debtor  had  bolted  and  locked  the 
doors,  and  the  Moonsiff  struck  the  case  off  the  file,  the 
Hieh  Court  holding  that  the  Moonsiff  was  bound,  under 
the  Code  of  Civil  Procedure,  s.  223,  to  remove  the  locks, 
and  to  place  the  decree-holder  in  possession,  and,  in  the 
exercise  of  its  powers  of  supervision,  directed  the  Moon- 
siff to  adopt  this  course. 

Kemp,  7.— On  the  15th  of  May  the  peti- 
tioner obtained  a  rule,  calling  upon  the  oppo- 
site party  to  show  cause  why  the  order  of 
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the  MoonslS  of  the  nth  of  February  1874 
should  not  be  set  aside,  and  the  said  MoonsifE 
be  directed  to  carry  out  the  execution  of  the 
petitioner's  decree.  It  appears  that  the 
petitioner  obtained  a  decree  under  section  15, 
Act  XIV.  of  1859,  awarding  to  him  possession 
of  an  undivided  moiety  of  a  certain  house 
and'  premises  against  the  opposite  party, 
Ram  Dhunee  Dossee.  The  petitioner's  the 
brother  of  the  husband  of  the  said  Ram 
Dhunee  Dossee. 

On  the  petitioner  applying  for  execution 
of  his  decree,  the  Nazir  of  the  Moons! ff's 
Court  was  deputed  to  put  the  petitioner  in 
possession.  He  reported  that  the  judgment- 
debtor,  Ram  Dhunee  Dossee,  had  bolted  and 
locked  the  doors,  and  that  he  was  unable  to 
give  the  decree-holder  possession.  Then  the 
serishtadar  of  the  Moonsiff's  Court  was 
deputed,  and  he  also  was  unable  to  give  the 
decree-holder  possession.  The  objections 
taken  by  the  judgment-debtor  below  were  that 
she  had  brought  a  regular  suit  to  set  aside 
the  decision  under  section  15,  and  that  there 
was  buried  treasure  in  the  house.  She  there- 
fore objected  to  the  decree-holder  obtaining 
possession.  The  Moonsiff  was  of  opinion 
that,  under  section  223  of  the  Code  of  Civil 
Procedure,  he  was  justified  in  putting  the 
decree-holder  in  possession,  and  for  that  pur- 
pose, if  necessary,  in  breaking  open  the  doors 
of  the  house ;  but  that,  as  the  former  Moonsiff 
had  made  a  reference  to  the  Judge  of  the 
district,  he  stayed  his  hand,  and  directed  that 
the  judgment-,debtor  should  be  prosecuted 
under  the  p'-^visions  of  sections  183  and  186 
of  the  Penal  Code.  The  Judge,  in  reply  to 
the  reference  made  by  the  former  Moonsiff, 
in  a  letter  dated  the  7th  of  November  1873, 
informed  the  Moonsiff  that  he  would. not  be 
justified  in  breaking  open  any  door  or  lock 
for  the  purpose  of  giving  possession  to  the 
decree-holder.  On  receipt  of  this  letter,  the 
Moonsiff  struck  the  case  off  the  file,  and  it 
is  that  proceeding  of  the  Moonsiff  which  has 
led  to  the  present  petition.  The  pleader, 
who  appears  for  the  opposite  party  to  show 
cause,  says  that  this  is  not  a  case  in  which 
this  Court  ought  to  interfere  under  the  pro- 
visions of  section  15  of  the  Charter,  inas- 
much as  the  petitioner  has  hj£  remedy  by 
regular  suit,  and  that  he  ought  not  to  be 
allowed  to  succeed  by  way  of  motion  in 
obtaining  that  which  he  can  obtain  by  a 
regular  suit.  No  doubt,  that  argument  is  a 
very  sound  one  in  cases  in  which  the  Courts 
below  have  not  exceeded  their  jurisdiction,  or 
refused  to  exercise  the  jurisdiction  which 
they  possess ;  but  this  is  a  case  in  which  the 


Court  below,  while  admitting  it  had  jurisdic- 
tion to  execute  the  decree,  has  shirked  the 
responsibility  and  consulted   the  Judge  by 
letter ;   and    in    which    the    Judge   himself 
appears  to  have  declined  the  responsibiliiy  of 
directing  the  Moonsiff  to  carry  out  the  law. 
We  do  not  think  that  this  is  a  case  in  which 
the  petitioner  should  be  referred  to  a  separate 
suit,  and,  were  he  to  bring  a  separate  suit,  be 
would  most  probably  be  met  by  an  objection 
under    section    11,   Act    XXIII.    of    1861. 
Clearly,   therefore,  this  is  a  case  in  which 
this  Court  ought  to  exercise  its  powers  of 
supervision.     Having  disposed  of  this  ques- 
tion, we  cannot  look  behind  the  decree ;  our 
duty  is  to  see  that  it  is  executed,  if  execution 
is  practicable.     Under   section    199    of  the 
Civil  Procedure  Code  :    **  If  a  decree  be  for 
*•  land   or   other  immoveable   property,  the 
"  same  shall  be  delivered  over  to  the  party  to 
"  whom  it  shall  have  been  adjudged.*'     Then 
under   jection  223:   **  If  the  decree  be  tor 
"a  house,  land,  or  other  immoveable  properly 
"in  the  occupancy  of  a  defendant  or  some 
"  person  on  his   behalf,  or  of   some  person 
"  claiming  under  a  title  created  by  thedefend- 
"  ant  subsequently  to  the  institution  of  the 
'*  suit,  the  Court  shall  order  delivery  thereof 
**  to  be  made  by  putting  the  party  to  whom 
'*  the  house,  land,  or  other  immoveable  pro- 
"  perty   may   have   been   adjudged,   or  any 
"person  whom  he  may  appoint  to   receive 
"  delivery  on  his  behalf,  in  possession  iheret)f. 
"  and  if  need  be,  by  removing  any  person 
"  who  may  refuse  to  vacate  the  same." 

Now,  it  is  clear  that  the  judgment-debtor 
in  this  case  opposed  the  execution  of  the 
decree,  although  several  opportunities  were 
given  to  her,  for  the  Moonsiff  went  so  far 
as  to  give  her  an  opportunity  of  removing 
the  alleged  buried  wealth,  and  putting  it  into 
a  separate  room  of  which  the  decree-holder 
was  not  to  have  possession,  although  entitled  to 
it  under  the  decree.  She  refused  that  offer, 
and,  although  the  Nazir  and  the  serishtadar 
were  deputed  on  two  different  occasions,  she 
persistently  resisted  the  process  of  the  Court. 
Under  section  223  of  the  Code,  the  CouU, 
in  executing  the  decree  which  the  plaintiff 
has  obtained  in  this  case  for  an  undivided 
moiety  of  the  house,  is  bound,  if  the  judg- 
ment-debtor refuses  to  vacate  the  house,  or 
10  permit  the  decree-holder  to  obtain  the 
possession  to  which  he  is  entitled,  to  remove 
the  locks,  and  to  place  the  decree-holder  in 
possession.  We  therefore  direct  the  Moonsiff 
to  carry  out  this  order.  The  rule  will  be 
made  absolute  with  costs.  Pleaders'  fees— 
2  gold  mohurs. 
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The  3rd  July  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Rent-suit— Joint  Kubooleut— Co-Lessees. 

Case  No.  1709  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Palna,  dated  the  24th 
April  iSjj,  affirming  a  decision  0/  the 
Moonsiff  of  Behar,  dated  the  lyth  June 
i8y2. 

Jhoomuck  Lall  (one  of  the  Defendants), 

Appellant, 

versus 

Mussamut  Shurfoon  alias  Khoodirun  (Plaint- 
iff) and  another  (Defendant),  Respondents, 

Moonshee  Abdool  Baree  for  Appellant. 

Moonshee  Seraiul  Islam  for  Respondents. 

In  a  suit  for  rent  against  one  of  two  co-lessees  under 
a  joint  kubooleut,  detendant  pleaded  that  plaintiff  had 
been  content  to  receive  from  him  as  his  share  half 
only  of  the  rent,  and  that  this  conduct  amounted  to  an 
agreement  or  an  interpretation  of  the  original  agree- 
ment to  the  effect  that  defendant  was  not  liable  for 
more  than  half  the  rent : 

Held  that  the  evidence  did  not  avail  the  defendant 
to  that  extent. 

Phear,  J, — The  case  for  the  appellant  has 
bQen  very  clearly  and  very  fairly  put  before 
ns  by  the  learned  pleader,  but  we  think  that 
he  has  failed  to  make  out  any  substantial 
error  in  the  judgment  of  the  Lower  Appellate 
Court. 

The  defendant  Jhoomuck  Lall  admits  the 
kabooleut,  and,  by  ihe  terms  of  that  deed,  he 
IS  jointly  liable  with  his  co-lessee  for  the 
whole  of  the  rent.  But  it  has  been  argued 
that  the  receipts  put  in  and  other  evidence 
show  that,  as  between  him  and  the  plaintiff, 
the  plaintiff  has  been  content  to  receive  from 
him  as  his  share  half  only  of  the  rent,  and 
that  this  conduct  on  the  part  of  the  plaintiff 
amoants  to  an  agreement,  or,  if  not  itself  an 
agreement,  as  an  interpretation  ot  the  original 
agreement,  to  the  effect  that  the  defendant 
was  only  liable  to  pay  half  of  the  rent. 

Ii  seems  to  us  that  the  evidence  which  has 
been  referred  to  does  not  avail  the  defendant 
to  ihis  extent,  and  that  the  Judge  has 
been  right  in  holding  the  defendant  liable  to 
pay  the  whole  of  the  rent  jointly  with  his 
co-sharer. 

But,  on  the  other  hand,  it  appears  to  us 
that  the  defendant  ought  to  have  credit  for 


the  Rs.  177-3  P^id  *"^o  the  Collectorate. 
The  Collectorate  challan  shows  that  this 
money  was  paid  in  by  the  defendant  to' 
the  credit  of  the  plaintiff  under  the  provi- 
sions of  the  Rent  Law.  It  is  true,  as  the  Judge 
savs,  the  defendant  has  failed  to  show  that 
he  had  previously  tendered  the  amount  to  the 
plaintiff,  or  that  any  notice  was  sent  to  him. 
But  we  think  it  must  be  taken  on  the  evidence 
afforded  by  the  challan,  in  the  absence  of  any 
thing  to  the  contrary,  that  the  money  was 
duly  paid  into  the  Collectorate,  and  that  the 
plaintiff  can  obtain  the  money  from  the  Col- 
lectorate whenever  she  thinks  proper. 

We  are  therefore  of  opinion  that  the 
decree  of  the  Lower  Appellate  Court  should 
be  varied,  and  that  credit  should  be  given  in  it 
to  the  defendant  for  the  sum  of  Rs.  177. 

It  has  been  also  pressed  upon  us  that  credit 
ought  to  be  given  to  the  defendant  for  the 
sum  which,  he  says  in  his  written  statement, 
he  paid  into  Court  in  this  suit.  But  no 
evidence  has  been  furnished  to  us  other  than 
the  passage  in  the  written  statement  itself  to 
show  that  the  money  actually  is  in  Court. 
We  therefore  cannot  say  that  the  Lower 
Appellate  Court  is  wrong  in  not  giving  credit 
for  this  sum  of  money  in  the  decree. 

We  may,  at  the  same  time,  remark  that,  even 
if  it  be  in  Court,  the  defendant  will  get  the 
advantage  of  it  when  the  decree  comes  to  be 
put  into  execution.  That  is  to  say,  if  it  is  in 
Court  at  all,  it  is  there  to  the  credit  of  the 
plaintiff,  and  must  be  taken  into  account  as 
so  much  going  towards  the  satisfaction  of  the 
decree. 

Each  party  must  bear  his  own  costs  in  this 
Court. 


The  3rd  July  1874.     . 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Questions   of  Law^-Construction]  of  Pottah — 

Possession. 

Case  No.  1718  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye, 
dated  the  $th  May  /<?7J,  reversing  a 
decision  of  the  Moon^i/f  0/  Pubnah,  dated 
the  2gth  December  i8yi. 

Janokee  Nath  Dutt  (Plaintiff),  Appellant, 

versus 

Moulvie  Mahomed  Israil  (Defendant), 

Respondent. 
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Baboos  Mohinee  Mohun  Roy,  Issur  Chunder 
Chuckerbuiiy,  and  Grija  Sunkur  Mojoom- 
dar  for  Appellant. 

*  Baboos  Grish  Chunder  GAose  znd  Gopal 
Lall  Miner  for  Respondent. 

In  construing^  a  pottah  in  this  case,  such  construction 
being,  according  to  the  practice  of  the  Court,  treated  as 
a  question  of  law,  the  Court  held  that  it  must  look  to  the 
surrounding  circumstances,  one  of  which  was  the  posses- 
sion given  by  the  grantor,  and  accepted  by  the  grantee. 

Markby,  J, — In  this  case  we  think  that 
it  is  quite  clear  that  the  judgment  of  the 
Lower  Appellate  Court  is  defective,  inasmuch 
as  the  Subordinate  Judge  has  not  considered 
one  of  the  grounds  upon  which  the  decree 
was  given  to  the  plaintiff  by  the  Moonsifif. 
The  Moonsiff,  acting  under  section  170  of 
Act  VIII.  of  1859,  decreed  the  suit  against 
the  defendant  upon  the  ground  that  the 
defendant  having  been  ordered  to  attend  and 
to  give  evidence,  and  also  to  produce  certain 
documents,  had,  without  lawful  excuse,  failed 
to  comply  with  the  order.  That  alone  is  a 
ground  upon  which  the  suit  might  be  rightly 
decreed,  and  the  Court  of  Appeal  was  bound 
to  consider  the  propriety  of  that  course.  It 
has,  however,  been  contended  before  us  that, 
as  a  matter  of  law,  upon  the  construction  of 
the  instrument  itself,  the  plainti£F  is  entitled 
to  succeed,  and  that,  therefore,  we  might  set 
aside  the  judgment  of  the  Subordinate  Judge 
at  once,  and  give  the^plaintiff  a  decree  upon 
the  construction  of  the  document,  treating 
that  purely  as  a  question  of  law.  Now, 
although,  no  doubt,  the  construction  of  the 
pottah  is,  according  to  the  practice  of  this  Court, 
Seated  as  a  question  of  law,  nevertheless,  in 
putting  a  construction  upon  it,  we  must  look 
to  the  surrounding  circumstances ;  and  one  of 
the  surrounding  circumstances  which  is  cer- 
tainly a  niatter  of  importance  in  this  case  is 
what  possession  was  given  by  the  grantor  of 
the  pottah,  and  accepted  by  the  grantee  under 
the  pottah.  Although  there  are  some  expres- 
sions in  the  pottah  which  no  doubt  support 
the  contention  of  the  grantee  that  the  whole 
interest  of  the  grantor  in  this  mehal  was 
granted  to  him,  still  we  are  not  prepared  to 
go  to  the  full  length  of  saying  that,  if  the 
possession  was  clearly  exclusive  of  the  parti- 
cular portion  which  is  now  in  dispute,  that 
might  not  alter  our  opinion  on  the  con- 
struction of  the  document.  We  do  not  express 
any  opinion  upon  that,  but  we  merely  say 
that  this  is  not  a  matter  which  is  so  clear 
upon  the  terms  of  the  document  as  to  render 
it  unnecessary  to  consider  what  possession 
was  given  by  the  grantor  to  the  grantee 
under  the  pottah. 


We  think,  therefore,  that  there  must  be  a 
remand  of  this  case,  and  we  also  think  it 
right  under  the  circumstances  that  the  case 
should  not  go  back  to  the  Subordinate  Jadge 
who  has  already  formed  an  opinion  upon  it, 
and   that  it  should  go  entirely  to  a  fresh 
Court.     Accordingly,  the  case  will  go  to  the 
Judge  of  the  district.     He  will  deal  with  the 
case   in  this  way:     He  will   first  consider 
whether  or  no  he  agrees  with  the  Moonsiff  in 
thinking  that  this  is  a  case  in  which  he  ought 
to  apply  the  provisions  of  section  170.    If 
he  agrees  with  the  Moonsiff  in  that,  of  coarse 
the  appeal  from  the  Moonsiff's  decision  will 
stand  dismissed ;  if  he  does  not,  it  will  then 
be  for  him  to  consider  what  other  order  in 
relation  to  the  suit  he  might  deem  proper 
to  pass  under  the  circumstances  of  the  case 
as  directed  by  that  section.     If  he  thinks 
that  it  is  proper  now  to  summon  the* defend- 
ant to  appear  and  produce  the  documents 
required,  we  leave  it  to  his  discretion  to  do 
so.     But  what  he  will  do  will  be,  when  he 
has  the  whole  case  before  him,  if  he  decide 
to  go  into  the  case,  to  determine  what  con- 
struction he  will  put  upon  this  lease  with 
reference  to  all  the  evidence  in  the  case  and 
the  findings  of  fact  which  he  might  come  to 
upon  it. 

The  case  will  be  remanded  accordingly, 
and  the  costs  will  abide  the  result. 


The  3rd  July  1874. 
Prtsent : 

The  Hon'ble  W.  Ainslie  and  W.  F.  Mc- 
Donell,  Judges. 


Co-Sharers—, 


Appropriation  of  Joint  Property- 
Liability. 


Case  No.  235  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backergungt^ 
dated  the  roth  November  iSyj,  reversing 
a  decision  of  the  Additional  Moonsiff  of 
Madareeporcy     dated    the     ijtk     March 

Bissambur.Shaha  (Defendant),  Appellant^ 

versus 

Shib  Chunder  Shaha  and  others  (PiaintiSs)* 

Respondents, 
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Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboos  Doorga  Mohun  Doss  and  Sreenath 
Doss  for  Respondents. 

The  new  Limitation  Law,  s.  27,  does  not  apply  to  a 
suit  to  restrain  one  co-sharer  in  a  joint  property  from 
appropriating  to  his  own  particular  use  a  portion  of  such 
property  without  the  consent  of  other  co-sharers. 

If  one  sharer  chooses  to  build  against  the  wishes  of 
others,  he  must  take  the  consequences,  and  cannot  ask 
for  compensation  in  case  his  building  is  ordered  to  be 
pulled  down. 


Ainslie,  J, — We  are  of  opinion  that  this 
special  appeal  must  be  dismissed  with  costs, 
and  that  the  Judge^was  right  in  holding  that 
section  27  of  the  new  Limitation  Act  did 
not  apply  to  the  present  claim,  which  is  a 
claim  to  restrain  one  co-sharer  in  a  joint 
property  from  appropriating  to  his  own  parti- 
cular use  a  portion  of  that  joint  property^ 
not  only  without  the  consent,  bat  against  the 
expressed  will,  of  other  co-sharers.  The 
judgment  of  the  late  learned  Chief  Justice, 
Sir  Barnes  Peacock,  which  is  to  be  found  in 
a  foot-note  in  page  140,  XVI.  Weekly 
Reporter,  does  not  appear  to  us  to  apply  to  a 
case  like  this.  There  is  nothing  to  show 
that  in  that  case  there  had  been  warning  to 
the  defendant  at  the  time  he  began  to  erect 
his  wall  that  the  other  party  would  not 
suffer  him  to  complete  or  maintain  it.  If 
the  doctrine  contended  for  by  the  special 
appellant  were  allowed,  any  co-sharer  in  a 
joint  property  might  appropriate  to  his  own 
ttse  any  portion  of  the  joint  land,  subject  of 
course  to  the  payment  of  compensation  to 
tiie  other  co-sharers,  and  thus  effect  a  compul- 
.lory  sale  of  it  to  himself.  If  one  sharer 
.chooses  to  build  against  the  wishes  of  his 
co-sharers,  he  must  take  the  consequences  of 
bis  own  act,  and  cannot  ask  for  compensation 
ill  case  his  building  is  ordered  to  be  pulled 
down. 

As  to  the  extent  to  which  the  Judge  has 
decreed  the  case,  it  is  quite  clear  that  what 
be  intended  to  do  was  to  restore  the  paths 
claimed  by  the  plaintiffs  to  the  extent  set 
out  in  the  plaint,  viz,^  five  and  six  cubits  wide 
Itspectively.  The  special  appeal  will  be 
dismissed  with  costs. 


The  6th  July  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Agreement  to  grant  a  Lease— Limitation— 
Act  XIV.  of  1859,  s.  I,  cl.  16. 

Case  No.  2012  of  1873. 

» 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Fatna,  dated  the  gth  of 
June  187 J,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  2jth  July  i8y2. 

Lalla  Ram  Sahoy  Lall  (Plaintiff),  Appellant, 

versus 

Bibee  Chowbain  and  others  (Defendants), 

Respondents, 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

Moonshee  Mahomed  JTusuf  for  Respondents. 

An  agreement  to  grant  a  lease  cannot  be  said  to  create 
an  interest  in  immoveable  property,  nor  can  a  suit  upon 
It  be  said  to  be  one  for  the  recovery  of  such  pro- 
perty or  of  an  mterest  in  it.  Such  a  suit  is  governed, 
not  by  the  12th,  but  by  the  16th  cl.  of  s.  1,  Act  XIV.  of 
1859. 

Couch,  C.7.— We  need  not  determine 
whether  this  instrument  operated  as  a  charge 
upon  the  property  before  any  lease  was  grant- 
ed, or  before  the  time  arrived  for  the  lease  to 
be  granted  by  force  of  the  words  against  alien- 
ating  it,  because  the  present  suit  is  not 
brought  to  enforce  a  charge.  It  is  not  brought 
to  recover  an  interest  in  the  property  created 
by  a  charge,  but  to  enforce  the  agreement  to 
grant  the  mokurruree  lease,  and  to  have  pos- 
session given  to  the  plaintiff  under  that.  He 
asks  for  possession  as  the  consequence  of  the 
lease  being  granted.  There  may  be  no  ob- 
jection to  this  being  done.  The  suit  is  really 
brought  to  enforce  the  agreement  to  grant 
a  lease.  It  does  not  appear  to  us  that  such 
an  agreement  can  be  said  to  create  an  inter- 
est in  immoveable  property,  or  that  a  suit 
upon  it  is  a  suit  for  the  recovery  of  immove- 
able  property  or  of  an  interest  in  it.  We 
think,  therefore,  that  the  suit  does  not  come 
within  the  12th  clause,  but  is  governed  by 
the  1 6th  clause  of  section  i  of  Act  XIV.  of 
1859,  and  must  be  brought  within  six  years. 

The  appeal  will  be  dismissed  with  costs. 
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The  6th  July  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  K/.,  Chief 
Justice^  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Non-joiader  of  Parties. 

Appeal,   under    section     /j   0/   the    Letters 

Patent,  against  the  decision  0/ the  Honble 

W.  Markhy,  one   of  the  Judges  of  this 

Court,    dated    the    21st    May    r8j4,    in 

Special  Appeal  No.  2^00  of  iSyj. 

HeeraLall  Chowdhry  and  others  (Defendants), 

Appellants, 

versus 

Bistoo  Lall  Chowdhry  and  others  (Plaintiffs), 

Respondents, 

Baboo  Hurree  Mohun  Chuckerhutty  for 

Appellants. 

No  one  for  Respondents. 

The  objection  of  non-joinder  of  parties  cannot  be 
made  a  g^round  of  special  appeal,  unless  the  want  of 
parties  has  caused  a  wrong  decision  to  be  given. 

The  judgment  of  Markhy,  J.,  appealed 

against,  was  as  follows  : — 
The  ground  taken  in  special  appeal  is 
precisely  that  which  was  raised  by  the 
Moonsiff,  namely,  whether  the  former  decree 
is  a  bar  to  the  plaintiff's  claim.  The  Moon- 
siff considered  that,  and  came  10  the  conclu- 
sion that  it  was  not.  The  Judge  does  not 
consider  it  at  length,  but  I  may  presume 
that  he  agreed  with  the  Moonsiff.  The 
ground  raised  in  special  appeal  is  that  the 
decision  ot  the  Moonsiff  is  wrong  on  that 
point.  I  am  not  prepared  to  say  that  it  was. 
No  doubt  the  ground  upon  which  the  plaint- 
iff claims,  this  rent  is  at  first  sight  somewhat 
inconsistent  with  the  right  declared  in  that 
decree.  But  I  do  not  think  I  can  say  as  a 
matter  of  law  that  the  parties  who  are  co- 
sharers  in  the  whole  mouzah  may  not,  for 
their  own  convenience,  have  made  some 
arrangement  under  which  the  land  of  a 
particular  portion  of  that  mouzah,  what  is 
called  in  this  suit  chota  toke,  is  to  be 
treated  as  belonging  to  the  plaintiff.  There 
is  nothing  to  justify  me  in  special  appeal  in 
saying  that  the  Moonsiff  was  wrong  on  that 
point. 

The  special  appeal  will  be  dismissed  with 
costs. 

Judgment  of  the  Appeal  Bench, 

Couch,   C.J, — There    is    no   ground   for 
saying  that  the  decree  has  been  misconstrued. 


Both   the  lower  Courts  have  found  against 
the  present  appellant.     It  is  true  there  may 
be  an  objection  on  account  of  the  persons 
entitled  to  share  in  the  whole  of  the  7  iokes 
not  having  been  made  defendants.    Only  they 
who  are  entitled  to  share  in  the  choia  iokes 
are  defendants.     But  that  objection  might 
and  ought  to  have  been  taken  at  an  earlier 
period.     If  the   appellant   suffers   from  the 
other  parsons  not  being  parlies  to  the  sflit,  it 
is  from  his  own  fault  in  not  having,  at  the 
proper  time,  required  them  to  be  made  de- 
fendants.    The  objection  of  non-joinder  of 
parties  cannot,   in  our  opinion,  be  made  a 
ground  of  special  appeal,  unless  it  can  be 
shown  that  the  want  of  parties  has  materially 
affected  the  decision,  has  caused  a  wrong 
decision  to  be  given.     It  is  not  so  here. 
The  appeal  must  be  dismissed  with  costs. 


The  6th  July^i874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Review— Special  Appeal— Evidence  ~ 
Procedure. 

Case  No.  107  of  1874. 

Special  Appeal  from   a   decision   passed  by   1 
the   Judge  of  the    Twenty -four    Per  gun-  ; 
nahs,     dated    the    ist     November    i8j2^   j 
reversing  a  decision  of  the  Second  Subor- 
dinate Judge  of  that  District,  dated  the 
lyth  June  18^2. 

Sahebjan  Bibee  (one  of  the  Defendants),     | 

Appellant, 

versus  i 

Syud  Sufdur  Ali  (Plaintiff),  Respondent, 

Mr,  Ameer  Ali  and    Baboo   Anund   Gopd 
Palit  for  Appellant.  j 

Mr,   C,   Gregory,   Baboo   Mohesh    Chunder  j 
Chowdhry,  and   Moonshee   Abdool  B<if^\ 

for  Respondent, 

i 

When  a  lower  Court,  with  materials  before  it,  comes  ] 
to  the  conclusion  that  a  review  which  has  been  applied ^ 
for  is  necessary  to  correct  an  evident  error  or  onaissaoti 
or  for  the  ends  of  justice,  and  grants  the  application', 
accordingly,  the  order  admitting  the  review  is  Dotopesj 
to  be  questioned  in  special  appeal.  J 

Where  new  evidence  is  adduced  in  an  application  lo^ 
review,  it  need  not  be  per  se  sufficient  to  show  that  thf 
previous  decision  is  wrong*  or  such  as  to  cause  an  owflP^ 
mastering  balance  of  evidence.     If  there  is  su65€ie<>^ 
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ground  for  receiving  the  new  evidence,  the  case  is  to  be 
heard  as  if  it  were  being-  originally  heard  with  the 
materials  then  before  the  Court. 

Couch,  C^.—We  think  the  appeal  must 
be  dismissed.     The  first  question  is  whether 
the   act   of   Mr.   Beaufort  in   granting  the 
review  is  subject  to  a  special  appeal.     The 
terms  of  the  section  in  Act  VIII.  of  1859, 
which  gives  the  power  of  granting  a  review, 
are  very  wide.     It  says  that,  if  the  Court  shall 
be  of  opinion  that  the  review    desired    is 
necessary    to   correct   an   evident   error  or 
omission,  or  requisite  for  the  ends  of  justice, 
it  shall    grant   the   review.     The   Court  to 
which  the  application  for  review  is  made  is 
that  which  has  to  determine  whether  it  comes 
within  this  description.     If  there  was  matter 
before  Mr.  Beaufort  upon  which  he  might 
come  to  that  opinion,  although  we  might  not 
agree  in  the  view  which  he  took,  there  would 
not  be  ground  for  coming  to  this  Court  in 
special  appeal.     The  party  is  not  at  liberty 
to  ask  us  in  special  appeal  to  review  the  pro- 
priety  of  the  conclusion  to  which  Mr.  Beau- 
fort  came,  if  there  were  materials  before  him 
upon  which  he  might  come  to  it.     The  fact, 
that  the  Judge  to  whom  the  application  for 
review  was  made  was  not  the  Judge  who  gave 
the  judgment,  makes  no  difference.     It  may 
seem  unfit  for  one  Judge  to  say  that  it  is 
necessary  or  requisite  to  review  the  decision 
of  another  to  correct  an  error  or  omission, 
or  for  the  ends  of  justice ;  but  the  question 
IS,  whether  there  were  materials  before  Mr. 
Beaufort  upon  which  he  might  come  to  that 
concJusion.     We    think    there    were.     We 
think  the  reasons  that  Mr.  Beaufort  has  given 
for  granting  the  review  are  fair,  and   if  he 
iras  of  the  opinion,  which  he  appears  to  have 
been,   not  only  might  he  grant  the  review, 
put  that  it  was  a  case  in  which  it  was  fit  that 
it  should   be  granted.     But  we  have  not  to 
iecide  that  question. 

Then  the  review  having  been  granted,  the 
laestion  is  whether  there  is  any  error  in  the 
Bdgment  which  was  passed  after  it  had 
wen  granted.  There  is  no  ground  in  the 
Bdgment  for  a  special  appeal.  It  deals  with 
be  facts  of  the  case  and  the  evidence,  and 
cnnments,  we  think  fairly,  on  the  absence  of 
ndence  on  the  part  of  the  defendants,  who 
^  up  a  case  of  fraud,  and  whose  case  appears 
I  us  to  be,  what  cases  of  defendants  often 
le  in  this  country,  a  seeking  to  throw  sus- 
icam  on  the  case  of  the  opposite  party,  and 
'—-;  to  suspicion  more  than  to  the  evi- 
wfaich  is  produced.  Possibly,  the 
that  this  line  of  defence  is  so  com- 
ily  adopted  in  this  country  is  that  very 
Vol-  XXII. 


little  of  the  evidence  that  is  produced  can  be 
trusted.  Persons  think  there  is  little  use 
producing  it,  and  there  is  a  disposition,  in- 
stead of  doing  so,  to  ask  the  Court  to  decide 
questions  of  fraud  and  forgery  upon  mere 
suspicion.  We  think,  therefore,  that  the 
appeal  ought  to  be  dismissed. 

We  have  only  to  remark  upon  the  case, 
which  has  been  quoted  from  2  Weekly  Re- 
porter 175,  that  the  question  which  the  Court 
had  to  decide   there   was  whether,  on  the 
application   for  a   review  of  judgment,  the 
Court  could  dispense  with  the  proof  of  new 
evidence  having  come  to  the  knowledge  or 
within  the  reach  of  the  applicant  since  the 
first   hearing.     In  giving  his  reasons  for  the 
decision   on   that  point,    Mr.    Justice   Steer 
says :  '*  Except  on  some  clear  and  palpable 
"error  committed   by   the  predecessor,  no" 
'*  Judge,  is  competent  to  reverse  the  decision 
*'  of  his  predecessor  on  a  matter  of  fact  on 
**  the  self-same  evidence."     So  far  this  is  in 
accordance  with  the  words  of  the  Act,  using, 
instead    of   the    words    •*  evident    error    or 
omission,"  *'  clear  and  palpable  error."     We 
would  rather  keep  to  the  language  of  the  Act 
in  this    matter.     The    learned    Judge    then 
proceeds  to  say :  "  If,  then,  when  any  new 
*•  evidence  is  adduced  as  affording  a  ground 
"for  preferring  an  application  for  review, 
"the  Judge   finds  that  the    new    evidence 
"tendered   is  not  sufficient  per  se  to  show 
"that    the   decision  of   the  predecessor   is 
"  wrong  on  the  matter  of  fact,  or  that  the 
"new  evidence,   if  thrown   into  the  scale, 
"  would  not  create  an  overpowering  balance 
"of  evidence  on  the   side   of  the  party  on 
"whose  behalf  the  application  for  review  is 
"made,  the  Judge's  proper  course  is  to  refuse 
"  the  application." 

We  are  unable  to  concur  in  the  opinion 
that  the  new  evidence  must  be  sufficient  per 
se  to  show  that  the   previous   decision    is 
wrong,  or  that  it  must  be  such  as  to  cause  an 
overpowering  balance  of  evidence.     When 
the   new   evidence   is   admitted,   if  there  is 
ground  for  receiving  it,  because  it  had  not 
come  to  the  knowledge  of  the  parties  before, 
the  Court  is  to  consider  the  case  with  the 
new  evidence  in  the  samQ  way  as  the  case 
would  have  to  be  consfdered  before.     There 
is    no    more  reason    for   an    overpowering 
balance  of  evidence  when  the  judgment  in 
review  comes  to  be  given  than  there  was  on 
the    first    occasion.     When    the    review    is 
granted  upon  what  is  a  sufficient  ground,  the 
case  is  to  be  heard  as  if  it  were  being  origin- 
ally heard  with  the  materials  then  before  the 
Court.    The  learned  Judge  appears,  in  the 
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latter  part  of  the  judgment,  to  have  taken  a 
strong  view,  perhaps  not  an  improper  one,  of 
the  power  of  granting  a  review;  and  this 
may  have  led  him  to  express  himself  in  this 
way.  We  must  say  we  are  not  prepared  to  go 
to  that  extent.  It  is  not  a  decision  upon 
the  question,  but  an  expression  of  his  own 
opinion,  and  I  claim  the  right  to  express  mine 
without  a  reference  to  a  Full  Bench. 

The  respondent  will  have  the  costs  of  this 
appeal. 


The  2nd  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Act  V 11 1,  of  1859,  s.  2— Jurisdiction. 

Reference  to  the  High  Court  by  the  Officiat- 
i^^  J^^g^  of  the  Small  Cause  Court 
at  Sealdakf  dated  the  2jrd  April  j8>J4, 

Sreeram  Mitter,  Plaintiff, 

versus 

Nobin  Kristo  Mookerjee  and  another, 
Defendants, 

The  fact  that  one  of  two  defendants  who  are  jointly 
and  severally  liable  is  excluded  from  a  decree  for  want 
of  jurisdiction  does  not  debar  the  plaintiff  from  his 
remedy  in  a  Court  possessinjj  jurisdiction  with  respect  to 
the  balance  of  claim  irrecoverable  from  the  other 
defendant. 

Case, — I  HAVE  the  honor  to  refer,  under  the 
provisions  of  section  22,  Act  XI.  of  1865, 
the  following  question  of  law  for  the  decision 
of  the  Honorable  Court : — 

It  has  been  found  as  a  fact  that  a  promis- 
sory note,  payable  on  demand,  for  Rs.  400, 
was  executed  by  Nobin  Kristo  Mookerjee  for 
himself  and  his  partner  Mohessur  Mookerjee, 
jointly  carrying  on  business  in  the  suburbs  of 
Calcutta,  and  for  their  mutual  benefit. 

Both  the  partners  were  sued  originally  in 
the  Calcutta  Small  Cause  Court,  and  a  decree 
was  obtained  by  the  plaintiff,  Sreeram  Mitter, 
against  both.  Subsequently,  the  2  nd  defend- 
ant, Mohessur  Mookerjee,  applied  for  and 
obtained  a  new  trial,  and  the  following  order 
was  passed  :  "  Suit  abates  for  want  of  juris- 
diction as  regards  the  2nd  defendant." 

The  plaintiff  then  look  out  execution 
against  the  ist  defendant,  and  recovered 
the  sum  of  Rs.  162-3.  No  further  amount 
being  realizable  from  this  defendant,  the 
plaintiff  sued  in  this  Court  to  recover  the 
unsatisfied  amount  of  the   promissory  note 


from  the  2nd  defendant,  Mohessur  Mooker- 
jee, who  is  resident  within  this  jurisdiction, 
where  also  the  promissory  note  was  executed. 

It  was  pleaded  in  defence  that  a  fresh 
action  could  not  be  brought  upon  the  same 
promissory  note  on  the  principle  enunciated 
in  section  2,  Act  VIII.  of  1859. 

I  overruled  the  objection,  considering  that 
the  former  suit  having  been  beard  and  deter- 
mined between  the  plaintiff  and  another  party, 
and  by  a  Court  not  of  competent  jurisdiction 
in  regard  to  the  2nd  defendant,  was  notasait 
between  the  same  parties,  nor  within  the 
meaning  of  section  2.  And  that  the  fact  of 
the  2nd  defendant  having  been  excluded  from 
the  former  decree  on  the  ground  of  jurisdic- 
tion alone  did  not  debar  the  plaintiff  from  bis 
remedy  in  a  Court  possessing  jurisdiction 
with  respect  to  the  balance  irrecoverable  from 
the  other  defendant,  to  which  the  plaintiff 
was  equitably  entitled  from  both  the  defend- 
ants jointly  and  separately  according  to  the 
note. 

I  accordingly  passed  a  decree  in  favour  oi 
the  plaintiff,  contingent  on  the  opinion  of  the 
High  Court  on  the  point  above  indicated, 
which  was  reserved  with  the  consent  of  both 
parties. 

The  judgment  of  the  High  Court  was 
delivered  asfoUoivs  by — 

Jackson,  J, — We  consider  the  opinion  of 
the  Small  Cause  Court  Judge  in  this  case  to 
be  correct.  It  is  not  quite  apparent  why  the 
reference  was  made,  as  the  Judge  himself  does 
not  appear  to  have  entertained  any  doubt,  and 
neither  party  was  competent  to  insist  upon 
the  reference. 


The  3rd  July  1874.  ' 

Present : 

i 

Sir  James  W.  Colvile,  Sir  Monitague  E.  Smith, 
and  Sir  Robert  P.  Collier. 

Suit  against  Guardian — Compromise  prejodidal 
to  Minor — Insufificient  Representation. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal,^ 

Unnoda  Dabee 

I 

I 
versus 

Maria  Louisa  Stevenson.  i 

F,  having  purchased  an  estate  on  behalf  of  his  minor  j 
daughter  M,  paid  a  part  of  the  prxtx,  and  grave  a 


•  From  the  judj^ment  of  Peacock,  C.J.,  and  Markim 
J.,  in-Reg^uIar  Appeal  No.  30S  of  1S55,  decided  on  taa 
«th  June  ib60— a  W.  R.  29. 
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gage- bond  for  the  rest.     Upon  this  bond  the  vendor 
sued  F  personally,  and  as  the  guardian  of  his  daus^hter, 
/or  the  amount  due,  and  obtained  a  decree  declaring 
him  alone  liable.     F  then  appealed  to  the  Suddcr  Court, 
on  the  ground  that  his  daus^hter  oug^ht  to  have  been 
joined  in  the  decree,  and  then  proposed  a  compromise, 
which  was  acquiesced  in,  and  on  which  judgment  was 
given  to  the  effect  that  the  decree  should  be  allowed  to 
declare  the  liability  of  the  half-share  of  the   putnee 
which  had  been  specially  pledged  as  security,  and  the 
decree-holder  be  permitted  to  proceed  against  F  only  for 
such  balance  as  might  not  be  satisfied  by  the  sale  of  the 
said  property.-   Upon  the  daughter  attaining  her  major- 
ity, she  and  her  husband  applied  for  a  review  of  this 
decision.^   The  High  Court  held  that  the  aopeal  to  th" 
Sadder  Court  had  been  by  F  alone,  who  had  obtained  an 
alteration  of  the  decree  in  his  ovvn  favour  to  the  prejudice 
of  his  daughter,  and  that  they  had   not  materials  to 
determine  what  were  the  rights   between    F  and   his 
daughter.     The  High  Court  accordingly  reversed  the 
decree  of  the  Sudder  Court : 

Held  that  they  were  not  wrong,  and  that  the  vice  of 
the  compromise  on  which  the  Sudder  Court's  judgment 
had  been  based  was  that  it  was  made  without  the  party 
who  was  principally  affected  by  it  {viz.,  the  daughter) 
b^ng  sufficiently  represented. 

Their  Lordships  think   that  ihey  ought 
not  to  disturb  the  decree  of  the  High  Court, 
which  was  mide  upon  a  review  of  the  judg- 
ment of  the  Sudder  Adawlut.    The  suit  was 
brought  by  the  present  appellant,  who  was 
ihe  representative  of  a  vendor  of  a   putnee 
talook,   which  had  been   purchased  by  Mr. 
Henry  Gloucester  French,  as  he  represented, 
on  behalf  of  his  minor  daughter,  Miss  Maria 
Louisa    French.     The     suit    was     brought 
against    Mr.   French   personally  and  as  the 
guardian  of  his  daughter.     It  appears  that, 
apon   the  purchase  of  the  estate,  which  was 
sold  for  the  sum  of  Rs.  26,625,  ^  ^^^^^  of 
Rs.  8,000,  part  of  it,  remained  unpaid ;  and 
Mr.  French  gave  a  mortgage-bond,  or  what 
is  called  a  tummasook,  to  secure  this  money, 
and  the  suit  was  brought  upon  that  bond. 
The    conclusion  of  the   suit   is   this — after 
stating  the  circumstances  of  the  purchase  of 
the  bond :  **  It  therefore  becomes  necessary 
**to  sue    him  in  the  above  sum  in  his  own 
"name    and   as  guardian  of  his   daughter. 
"This  suit  is  instituted  against  Mr.  French 
himself    and   as  guardian  of  Miss  Maria 
Louisa   French,  a  minor;  and  I  pray  that 
summons   be   directed  to  the   defendants 
^'aforesaid  as  usual;  and   that,  on  hearing 
*  my  evidence  in  proof  of  my  claim,  it  may 
'be  ordered  that  the  defendants  be  directed 
*to  pay   me  the  amount  of  my  claim,  with 
'interest   and  Court  costs.'     There  is  no- 
hing  in.  that   prayer   which   seeks  to  affect 
he  estate.     It  is  a  prayer  that  the  defend- 
tnts  may   be  ordered  to  pay  the  amount  of 
be  claim-      The  case  was  heard  before  the 
Vincipal   Sudder  Ameen,  who  found  these 
9  be  the   facts :  "  It  does  not  appear  from 
'le  tenor,  or  the  part  signed;  of  the  ikrar, 
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"on  which  the  present  suit  has  been  brou2:ht 
**by  the  plaintiff,  that  Mr.  French  has  given 
"and  signed  the  ikrar  as  qfuardian  or  execu- 
**tor    ot    the    minor,    Miss    Maria   Louisa 
**  French.     He  has  not  signed  the  ikrar  as 
"guardian   and   executor  of  thj  said   Miss 
*'  Maria  Louisa  French ;  he  has  signed  for 
"  himself.     It  has  been  clearly  mentioned  in 
"the  ikrar  that  the  defendant,  Mr.  French, 
"  had  obtained  the  putnee  tenure  for  the  said 
"minor.     The  name  of  the  said  minor  was 
"used  in  this  affair  only  by  the  defendant, 
"  Mr.  French.     In  every  respect  the  defend- 
"  ant,  Mr.  French,  appears  to  be  responsi- 
**  ble."     He    goes    on :     "  Such    being  the 
"case,  the  said  minor  can  by  no  means  be 
"responsible."     Then    the    order   is   "that 
"  the  case  be  decreed ;  that  the  defendant, 
"  Mr.  French,  pay  to  the  plaintiff  the  amount 
"claimed,   viz.,   Rs.    12,276,*  together  with 
"interest    on    the    principal,"   and    so  on. 
There  is,  therefore,  a  finding,  the  question 
apparently    having    been    raised,   that   Mr. 
French  alone  is  liable  upon  that  instrument, 
and  an  order  upon  him  alone  for  the  pay- 
ment of  the  money.     The  plaintiff,  whom 
the  present  appellant  represents,  seems  to 
have    been    perfectly    contented'   with   that 
decree.     He  did  not  appeal,  but  Mr.  French 
appealed  upon  the  ground  that  he  ought  not 
to   have  been  made  solely  responsible  for 
this   amount,  and  that  his  daughter  ought 
to  have  been  joined  in  the  decree.     That 
ground  of  appeal  was  in  the  teeth  of  his 
own  assertion  in  the  pleadings  in  the  Court 
below    that    he    was   alone   liable   for   this 
debt;    and    an    effort    was   made  by   him 
to  get  rid  of  that  pleading,  but  the  Court 
apparently  did  not  grant  his  request,  and  at 
ail  events  that  pleading  stood ;  and  so  the 
case  came  before  the  Sudder  Court.     On  the 
pleadings  as  they  stood,  and  which  were  not 
amended,  it  would  have  been  impossible  for 
that   Court   to   have   altered   the  decree  as 
Mr.  French  desired ;  and  they  did  not  do  it ; 
but  it  seems  ^hat  Mr.  French  proposed  to 
the   plaintiff  a  compromise  of  the  appeal, 
which   the   appellant  acquiesced  in.     That 
compromise  is  stated  in  the  judgment,  founded 
on  the  compromise,  of  the  Sudder  Court. 
They   state :     "  Mr.    French  has  appealed  ; 
"  and  his  pleader,  after  submitting  some  pleas 
"  and  objections  which  were  not  found  to  be 
"  included  in  his  written  grounds  of  appeal, 
''confined  his  appeal  to  the  point  that,  as 
"  the    debt    was    obviously    contracted    by 
"  Mr.  French  for  the  purchase  of  a  putnee 
**  exclusively  intended  for  the  use  and  benefit 
*'of  his  minor  daughter,  and  for  the  security 
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"  of  which  debt  the  half-share  of  the  putnee 
**  was  specially  pledged,  that  the  decree  be 
"  allowed  to  declare  the  liability  of  the  pro- 
*'  perty  so  pledged  in  the  first  instance,  and 
*'  the  decree-holder  be  permitted  to  proceed 
"  against  Mr.  French  only  for  such  balance 
"of  the  decree  as  may  not  be  satisfied  by 
*'the  sale  of  the  property  pledged.  As  the 
"pleader  on  the  other  side  signifies  to  the 
"  Court  that  he  should  be  satisfied  if  the 
"  lower  Court's  decree  be  to  this  extent 
"  amended,  it  is  therefore  ordered  that  the 
"amount  decreed  by  the  Principal  Sudder 
"  Ameen  be  confirmed ;  but,  with  reference 
"  to  the  above  arrangement,  the  decree-holder 
"will  first  proceed  to  satisfy  this  decree  by 
"  sale  of  the  property  pledged,  so  far  as  that 
"  property  may  be  liable  under  the  terms  of 
"  the  bond  executed  by  Mr.  French  as  wolee 
"  or  woosee  of  his  daughter,  and  any  balance 
♦*  still  remaining  wiih  them  be  levied  from 
"  Mr.  French  unreservedly,  until  the  whole 
*'  amount  of  the  decree  be  realized."  The 
compromise  may  have  been  proper,  and  if  all 
the  facts  could  be  assumed  as  Mr.  Kay 
supposes  them  to  exist,  there  may  have  been 
no  objection  to  such  an  arrangement ;  but  the 
vice  of  the  arrangement  is  that  it  was  made 
without  the  party  who  is  principally  affected 
by  it  being  sufficiently  represented.  The 
appeal  to  the  Sudder  Court  was  really 
an  appeal  by  Mr.  French  against  his  co- 
defendant,  his  own  daughter;  and  she  not 
being  in  any  way  represented  before  the 
Court  but  by  himself,  he  comes  to  this  com- 
promise, and  gets  the  assent  of  the  plaintiff 
to  it.  It  is  plain  that  the  Court  exercised 
no  controlling  power  over  it ;  that  they  did 
not  consider  that  they  were  looking  after  the 
interests  of  the  infant,  but  they  base  their 
decree  simply  upon  this  compromise.  It  does 
not  appear  what  was  done  for  i  o  years  after 
this  decree  ;  but,  upon  the  daughter  attaining 
her  majority,  and  being  married,  she  and  her 
husband  applied  to  the  High  Court  for  a 
review  of  this  decision,  which  the  High 
Court  had  power  to  rehear,  as  the  Sudder 
Court,  if  it  had  existed,  might  itself  have 
done.  Upon  the  rehearing,  "the  objections, 
to  which  allusion  has  just  been  made,  were 
pointed  out  in  the  judgment  of  the  High 
Court.  The  learned  Chief  Justice  went  very 
fully  into  the  case,  and  came  to  the  conclusion 
that  the  appeal  to  the  Sudder  Court  was  not 
made  by  the  plaintiff,  but  by  Mr.  French 
himself,  and  that  he  had  obtained  an  alter- 
ation of  the  decree  in  his  own  favour  to  the 
prejudice  of  his  daughter.  The  High  Court 
thought  that,  in  a  suit  commenced  as  this  had 


been,  and  with  the  pleadings  of  Mr.  French 
standing  as  they  did  upon  this  record,  they 
had  not  materials  for  going  into  the  merits  of 
the  case  to  see  what  were  really  the  rights 
between  Mr.  French  and  his  daughter.    Their 
Lordships  cannot  say  they  were  wrong.    By 
reversing  the  former  order  of  the  Sadder 
Court,  they  left  the  appellant  exactly  where 
he  was  after  the  judgment  of  the  Principal 
Sudder  Ameen — a  judgment  from  which  he 
did  not  appeal,  and  to  which  he   must  be 
again   remitted.     Whatever  rights   (if  any) 
the  plaintiff  may  have  against  the  estate  or 
against  the  daughter,  he  will  not  be  precluded 
from   asserting   in   a   suit  properly  framed, 
because  one  of  the  grounds  of  this  judgment 
is  that  this  suit  was  framed    merely  on  % 
money-claim  for  the  amount  of  the  mortgage- 
debt. 

Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  that  the  order  of  the 
High  Court  be  aflSrmed. 


The  6th  July  1874. 

Present  : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  yudges. 

Limitation— Title— Lower  Appellate  Court 
Case  No.  14 10  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet^  dated  the  ^ist 
March  iSjj,  modifying  a  decision  of  ike 
Subordinate  Judge  of  that  District,  dated 
the  22nd  July  i8y2, 

Gobind  Chunder  Dass  Purkaisto  and  others 
(Plaintiffs),  Appellants, 

versus 

Ameenoozzumah  Chowdhry  and  others 
(Defendants),  Respondents, 

Baboo  Debendro  Narain  Bose  for 
Appellants. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

Where  a  plea  of  limitation  has  been  overruled,  and 
the  first  Court  has  adjudicated  upon  the  plaintiffs'  title^, 
the  Lower  Appellate  Court  is  bound  to  adjudicate  upoft^ 
the  title  also. 

Markby,  7.— The  appeal  of  the  special 
appellants  relates  only  to  plots  Nos.  2  and  3# 
The  plaintiffs  obtained  a  decree  from  th« 
Moonsiff  for  those  two  plots.  One  of  tkrt 
pleas  raised  by  the  defendants  was  that  iH 

d 


18740 


Civil 


tHX   W<BKLY  RBPORT<E. 


Rulings, 


293 


suit  was  barred  by  limitation.  That  plea  was 
overruled,  and  the  plaintiffs*  title  found  to 
be  established.  The  defendants  appealed,  not 
upon  the  ground  that  the  suit  ought  to  have 
been  held  to  be  barred  by  limitation,  but  upon 
the  ground  that  the  plaintiffs  had  not  proved 
that  they  were  dispossessed  in  Cheyt  1269, 
as  stated  in  the  plaint,  and  they  also  appealed 
jrenerally  upon  the  question  of  title.  The 
Lower  Appellate  Court  has  dealt  with  the 
suit,  so  far  as  it  relates  to  plots  2  and  3,  upon 
this  ground  only.  It  has  dismissed  the  plaint- 
iffs' claim  upon  the  ground  that  they  failed 
to  prove  that  they  were  dispossessed  from 
plots  3  and  3  in  Cheyt  1269  ;  and  that,  con- 
s^uently,  their  suit  as  to  these  two  plots 
must  fall  to  the  ground. 

Now,  it  is  undoubtedly  of  very  great 
importance  that  the  parties  should  correctly 
state  in  their  plaint  the  date  of  their  dispos- 
session. If  that  date  turns  out  to  be  wrongly 
stated,  it  may  considerably  affect  the  opinion 
of  the  Court  as  to  the  credibility  of  the  wit- 
nesses. But,  when  the  plea  of  limitation  was 
overruled,  and  the  first  Court  adjudicated 
upon  the  title,  we  think  the  Lower  Appellate 
Court  was  bound  to  adjudicate  upon  the  title 
also.  The  only  other  question  for  us  to  con- 
sider is,  whether  this  suit  ought  to  be 
remanded,  or  whether  we  can  finally  dispose 
of  it  in  this  Court.  Now,  it  appears  to  us, 
now  that  we  have  the  survey  map  and  the 
Ameen's  map  before  us,  that  there  is  really 
nothing  upon  which  we  can  send  the  case 
back  to  the  Lower  Appellate  Court.  It  is 
now  finally  decided  that  the  Ameen's  map  is 
to  be  accepted  as  having  been  properly  made. 
We  have  therefore  referred  to  the  Ameen's 
map  also,  and  there  is  no  doubt  whatever  as 
to  the  exact  situation  of  the  two  plots  in 
dispute.  It  also  appears  without  any  possi- 
bility of  doubt,  when  we  compare  the  map 
made  by  the  Ameen  with  the  survey-map, 
that  the  disputed  land  falls  within  Mouzah 
Bhobopore,  which  is  the  plaintiffs'  mouzah. 
There  is  nothing,  as  far  as  we  have  been 
able  to  see,  upon  the  record  upon  which  the 
Lower  Appellate  Court  could,  by  any  possi- 
bility, find  that  the  survey-map  was  incorrect. 
No  doubt,  the  survey-map  is  not  conclusive, 
but  it  is  very  good  evidence,  and,  until  some- 
things is  brought  to  show  that  it  is  incorrect, 
the  Courts  below  would  inevitably  act  upon 
it. 

.  Under  these  circumstances,  we  think  that 
the  decision  of  the  Lower  Appellate  Court  Is 
wrong  in  law,  and  must  be  reversed,  and  the 
decision  of  the  Subordinate  Judge  restored 
with     costs.     There     has     been    a    cross- 


appeal  on  the  part  of  the  respondent  as  to 
plot  No.  I,  but  that  is  disposed  of  by  the 
observations  which  we  have  made  as  to  plots 
Nos.  2  and  3. 


The  7th  July  1S74. 

Present : 

The  Hon'ble  Romesh  Chunder  Milter,  Judge, 

Daughter-in-law — Maintenance — Hindoo 
Law— Full  Bench  Ruling^. 

Case  No.  2745  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  West  Burdwan, 
dated  the  2jth  August  iSyj,  affirming  a 
decision  of  the  Moonsiff  of  Burjorahy 
dated  the  igth  September  i8y2, 

Nund  Mohun  Chuttoraj  (Defendant), 

Appellant, 

versus 

Rohinee  Debia  (Plaintiff),  Respondent, 

Baboo  Romesh  Chunder  Bose  for  Appellant. 

Babo^  Nil  Madhuh  Bose  for  Respondent. 

A  decree  declaring  a  Hindoo  female  entitled  to  main- 
tenance from  her  father-in-law  was  held  to  bind  the 
latter,  notwithstanding  a  later  Full  Bench  Ruh'ng  to  the 
effect  that  a  daughter-in-law  was  not  entitled  to  such 
maintenance. 


In  this  case  the  defendant,  special  appellant, 
was  sued  by  the  plaintiflF,  his  daughter-in-law, 
for  arrears  of  maintenance  which  had  accrued 
due  subsequent  to  1870.  It  appears  that  the 
plaintiff,  in  the  year  1859,  obtained  a  decree 
against  the  defendant,  declaring  her  entitled  to 
maintenance  at  the  rate  per  mensem  claimed 
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in  this  suit.  The  defendant,  amongst  other 
pleas,  mainly  relied  on  a  Full  Bench  Ruling 
of  this  Court,  reported  at  page  15,  Volume 
II.,  B.  L.  R.,*  and  pleaded  that  he  was  not 
bound,  under  the  Hindoo  law,  to  maintain  his 
daughter-in-law.  Both  the  Courts  below  have 
decreed  the  plaintiff's  claim,  overruling  this 
objection  on  the  ground  that  it  is  no  longer 
open  to  the  defendant  to  raise  it,  as  he  is 
bound  by  the  decision  passed  between  the 
parties  in  the  year  1859.  The  defendant  has 
preferred  this  special  appeal,  contending  that 
the  decisions  of  the  lower  Courts  on  this 
point  are  erroneous  in  law.  I  do  not  think 
that  this  contention  is  valiJ.  It  seems  that 
the  decree  of  the  year  1859,  upon  which  the 
Courts  below  have  relied,  is  in  the  nature  of 
a  decree  declaring  the  plaintiff's  right  to 
obtain  maintenance  from  her  father-in-law  at 
the  rate  of  one  rupee  and  8  annas  per  men- 
sem. Therefore  the  Full  Bench  decision 
quoted  above  cannot  now  re-open  the  question 
which  has  been  finally  determined  between 
the  parties  by  that  decree. 

The  special  appeal  is  accordingly  dismissed 
with  costs. 


The  8th  July  1874. 

Present : 

The  Hon^ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'bleW.  Ainslie,  Judge, 

Family  Dwelling^.house— Partition— Right  of 

Suit. 

Case  No.  2206  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Sarun,  dated 
the  nth  July  i8yj^  reversing  a  decision  of 
the  Sudder  Moonsiff  of  Chuprahy  dated 
the  18 th  June  1872, 

Jhubboo  Lall  Sahoo  (Plaintiff),  Appellant, 

versus 

Khoob  Lall  and  others  (some  of  the 
Defendants),  Kespondents, 

Bahoo  Judoo  Nath  Sahoy  for  Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondents. 

A  suit  for  partition  of  a  family  dwellinj^-house  may 
be  brought  either  by  one  of  the  members  of  the  family 
or  by  a  purchaser  from  such  member. 

Couch,  C.J, — In  the  previous  proceedings, 
which  terminated  in  an  order  of  this  Court, 
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and  in  which  the  parties  to  this  suit  were 
parties,  it  was  determined  that  Chuckun 
SahoD  had  an  interest  in  the  family  dwelling- 
house,  which  might  be  taken  in  execution  aod 
sold.  Therefore  we  hive  not  to  consider 
whether  the  share  of  a  member  of  a  joint 
Hindoo  family  in  the  family  dwelling-house 
can  be  taken  in  execution  and  sold.  It 
would  seem  to  be  within  the  words  of  sec- 
tion 205  of  Act  VIII.  of  1859,  which  make 
the  property  of  a  defendant  liable  to  attach- 
ment and  sale  in  execution  of  a  decree. 

There  is  evidence  that  the  plaintiff  became 
the  purchaser  of  the  interest  of  Chuckun 
Sahoo,  and  he  has  a  right  to  sue  in  respect  of 
it.  Ttie  Judge  seems  to  have  misappre- 
hended, as  far  as  we  can  see,  the  plaintiff's 
case.  He  appears  to  have  held  that,  as  the 
plaintiff  had  not  proved  that  he  had  been  in 
possession,  his  suit  must  be  dismissed.  But 
the  suit  having  been  brought  within  twelve 
years  from  the  time  when  Chuckun  Sahoo 
nas  been  found  to  be  in  possession,  be  need 
not  show  that  he  had  ever  taken  possession. 
That  part  of  the  judgment  cannot  be  sup- 
ported, nor  can  the  part  which  precedes  it, 
where  the  Judge  appears  to  find  that  Chuc- 
kun had  no  interest  in  this  house,  because  he 
was  living  separately  in  another  part  of  the 
property.  He  says  that  such  a  suit  as  the 
present  for  division  and  possession  of  such  a 
dwelling-house,  a  family  dwelling-house,  can- 
not stand  as  being  in  its  nature  opposed  to 
Hindoo  law.  We  do  not  understand  upon 
what  ground  the  Judge  holds  this  opinion. 
A  suit  for  partition  of  a  family  dwelling* 
house  may  be  brought,  and  has  frequently 
been  brought.  And  then  the  only  question 
is,  whether,  if  the  right  of  one  of  the  mem- 
bers of  the  family  in  the  family  dwelling- 
house  has  been  sold,  the  purchaser  may  not 
bring  a  suit  for  a  partition.  The  objection 
that  a  stranger  would  be  introduced  into  the 
house  applies  equally  where  the  members  of 
the  family  have  made  a  partition  of  the 
house,  and  then  one  of  them  has  sold  his 
share,  which  he  may  do.  In  this  case,  taking 
it  as  decided  that  the  plaintiff  had  become 
the  purchaser  of  the  interest  of  Chuckun, 
we  see  no  reason  that  a  suit  for  partition 
should  not  be  maintained. 

The  decree  which  the  first  Court  made  is 
for  the  recovery  of  the  plaintiff's  share  by  a 
partition  of  the  property.  That  seems  to  be 
a  right  decree  and  must  be  restored,  the 
decree  of  the  Judge  being  reversed.  The 
appellant  will  have  the  costs  in  this  Court 
and  in  the  Lower  Appellate  Court. 
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The  8th  July  1874. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Joint  Tenancy— Liability  of  Joint  Occupiers- 
Zemindar's  Rig^hts. 

Case  No.  79  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Nuddea,  dated 
the  30th  June  i8yj,  affirming  a  decision 
of  the  Additional  Mo'onsiff  of  Bong  ram, 
dated  the  20th  May  18 jj, 

Goar  Mohun  Roy  (Plaintiff),  Appellant, 

versus 

Anund  Mundul  and  others  (Defendants), 

Respondents, 

Mr,  H,  E,  Mendies  for  Appellant. 

No  one  for  Respondents. 


The  fact  of  some  of  the  joint  occupiers  of  a  joint 
tenure  paying  portions  of  the  rent  due  from  all,  corre- 
spondini^  with  the  shares  for  which  the  joint  occupiers 
are  liable,  cannot  prevent  the  zemindar  from  suing  them 
ziU  or  making  them  all  answerable  for  the  joint  debt. 

yackson,  J. — It  appears  to  us   that   the 
ground  on  which  the  Courts  below  have  con- 
carred  in  dismissing  the  plaintiff's  suit  can- 
not be  sustained.     This  was  a  suit  against 
several    persons   who   appear   to    be    joint- 
hoiders  of  a  tenure  under  the  plaintiff,  and 
they  were  sued  together  for  arrears  of  rent, 
amounting  to  Rs.  199.      In  answer  to  the 
suit  they  alleged  that  they  were  accustomed 
to  pay    iheir  shares  of  the  entire  rent  separ- 
ately to  the  plaintiff,  and  they  ought  not  to 
be    sued  together,   and   that,   consequently, 
rbere  has  been  misjoinder.     In  support  of  that 
allegation,  they  brought  forward  a  solehna- 
ma  between  themselves,  on  the  one  hand,  and 
the  plaintiff  by  his  karpurdaz  on  the  other, 
by  \rhich  it  was  agreed  that  the  rents  should 
be  paid  in  specified  instalments  according  to 
those     shares.     This  solehnama  the  Moon- 
sjff   and    the  Subordinate  Judge  on  appeal 
have    taken  to  be  binding  on  the  plaintiff. 
tkovi     the  solehnama   in   question   was   the 
compromise  of  a   particular  suit  for  .rent 
brought    against  all   these  parties,  and  the 
plaintiff     by    bis    agent    appears    to    have 
accepted  their  engagement  to  pay  their  rent 
as  therein  specified  in  the  shares  mentioned, 


and  it  was  agreed  that,  if  the  payments  were 
not  so  made,  execution  shall  take  place.    It 
does   not   appear   that   the    execution    was 
limited   to  particular   persons  or  particular 
shares,   and   in   point  of  fact  it  seems  that 
afterwards,  on  further  non-payment  of  rent,  a 
suit   was   again   brought   against   all   these 
parties  jointly,  and  a  joint  decree  obtained  by 
the  plaintiff.     The  Court  below  appears  to 
have  relied  considerably  upon  the  circum- 
stance of  the  plaintiff   having  subsequently 
received  rents  from  these  parties  according 
to   the  shares  mentioned   by  them.    Now 
there  is  nothing  in  ordinary   circumstances 
to  prevent  some  of  the  joint  occupiers  from 
paying  portions  of  the  rent  due  from  all,  and 
the  portions  so  paid  may   correspond   with 
the  shares  for  which  the  joint  occupiers  are 
liable,  but  there  is  nothing  to  prevent    the 
zemindar  from  suing  them  all,  or   making 
them  all  answerable  for  the  joint  debt. 

« 

The  Subordinate  Judge  refers  to  a  case  in 
10  Weekly    Reporter,    p.    392,    which,    it 
appears  to  us,  ought  rather  to  have  p.ut  him 
on  the  right  path,  and  prevented  him  from 
giving  the  present  judgment.     In  that  case 
it  would  appear  that  a  suit  had  been  brought 
against  two  defendants  as  being  joint  tenants.* 
The  defendants  did  not  dispute  the  amount 
of  rent  due,  nor  did  they  dispute  their  tenancy. 
They  only  set  up  that  ihey   had,   amongst 
themselves,  made  an  allotment  of  the  land  iti 
certain  shares.     The  learned  J udge  observes : 
**  Had  they  shown  that  this  sub-division  or 
allotment  was  recognized   by  the   plaintiff* 
then  the  view  taken  by  the  Lower  Appellate 
Court  would  have  been  correct."     Now,  what 
distinguishes  that  case   from  the  present  19 
that,  although  the  parties  here  were  allowed 
to  settle  amongst  themselves  the  shares  in 
which  they  were  to  pay  the  rent,  yet  there 
was  no  corresponding  division  of  the  land, 
and  the  holding  remained  undivided.     Con- 
sequently, it  there  was  failure  in  the   pay- 
ment of  one  of  those  shares,  the  whole  tenure 
wouLi  be  answerable.     It  appears  to  us  that 
none  of  the  circumstances  indicate  any  coti- 
sent  of  the  landlord  to  divide  the  holding,  or 
to  recognize,  otherwise  than  for  the  purpose 
of  that  particular  suit,  any   ri^ht  to   make 
separate  payments  on  account  of  particular 
shares.     The      landlord,      therefore,      wa$ 
undoubtedly  entitled  to  sue  the   parties   as 
being  joint  occupiers  of  a  joint  tenure.     The 
decree  on  which  the  plaintiff's  suit   is   dis-> 
missed  is  set  aside.     The  case  must  go  back 
to  the  iMoonsiff's  Court  for  trial  of  the  other 
questions  raised  in  the  suit.     The  costs  oi 
this  appeal  will  abide  the  ultimate  result. 
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The  8th  July  1874- 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Witnesses. 

Case  No.  729  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Beerhhoom^  dated  the  2^th 
December  /^7J,  affirming  a  decision  of 
the  Moonsiff  of  Doohrajpore^  dated 
the  2gth  July  1873, 

Brojo  Nath  Mookhopadbya  and  another 
(Defendants),  AppellantSy 

versus 

Protap  Chunder  Thakoor  and  another 
(Plaintiffs),  Respondents, 

Baboo  Ashootosh  Mookerjee  for 
Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

If  a  defendant's  case  is  not  dosed,  he  has  a  rig>ht  to 
have  his  witnesses  summoned,  and  to  g^ct  an  opportunity 
of  producing^  them  if  he  can  do  so  in  time.  Where  such 
right  was  refused  to  a  defendant  by  the  first  Court,  and 
his  objection  on  that  score  was  not  noticed  by  the  Lower 
Appellate  Court,  the  High  Court,  in  special  appeal, 
remanded  the  case  for  a  fresh  hearing. 

Markby^  J, — We  are  generally  very 
unwilling  to  interfere  upon  special  appeal 
upon  the  ground  that  the  witnesses  whom 
the  parties  desired  to  have  examined  have 
not  been  examined.  Generally  speaking,  that 
is  a  matter  we  are  not  in  a.  condition  to  deal 
with.  But  it  certainly  does  appear  in  this 
case  that,  whereas  evidence  was  taken  on  the 
28th  July,  summonses  which  the  defendants 
applied  for  on  the  27th  were  refused, 
apparently  for  no  reason.  Of  course, 
although  the  time  might  be  very  short,  yet, 
if  the  defendants'  case  was  not  then  closed 
(as  it  is  clear  that  it  was  not),  they  had  a 
right  to  have  their  witnesses  summoned  and 
to  get  an  opportunity  of  producing  those 
witnesses,  if  they  could  do  so  in  time.  That 
refusal  was  made  a  ground  of  appeal  to  the 
Lower  Appellate  Court.  The  Lower  Appel- 
late Court  has  not  noticed  that  ground.  But 
there  are  circumstances  in  this  case  which 
lead  us  to  suppose  that  there  can  be  no  doubt 
that  the  defendants  were  really  bond  fide 
desirous  to  produce  those  witnesses.  They 
had  produced  a  great  many  of  them  on 
several  previous  occasions,  but,  for  reasons 


which  appear  to  us  to  be  quite  insufficient, 
they  were  then  not  examined.  Therefore, 
under  the  circumstances  of  this  case,  we 
think  we  should  be  justified  in  interfering  in 
special  appeal  and  saying  that  the  defendants 
have  a  right  to  have  their  witnesses 
examined. 

The  judgments  of  both  the  lower  Conrts 
will,  therefore,  be  set  aside,  and  the  case 
remanded  to  the  Moonsiff  for  a  fresh  hearing. 
Costs  will  abide  the  result. 


The  8th  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Survey  Map— Onus  Probandi — Ferry  Rights- 
Competition. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Moorshedabady  dated 
the  jM  December  iSyj,  modifying  a  deci- 
sion of  the  Additional  Subordinate  Judge 
of  that  District^  dated  the  28th  May  18^3. 

Case  No.  260  of  1871. 

Narain  Singh  Roy  (Defendant),  Appellant^ 

versus 

Nurendro  Narain  Roy  (Plaintiff),  Respondent. 

Baboos  Unnoda  Pershad  Banerjee  and  Grija, 
Sunkur  Mojoomdar  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Sreenath 
Doss  for  Respondent. 

Case  No.  435  of  1874. 
Nurendro  Narain  Roy  (Plaintiff),  Appellant^ 

versus 
Narain  Singh  Roy  (Defendant).  Respondent 

Baboos  Mohinee  Mohun  Roy  and  Sreenath 
Doss  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and  ffnya  J 
Sunkur  Mojoomdar  for  Respondent. 

A  survey.map  is  a  piece  of  evidence  like  other  cviden« 
in  a  case,  and  can  be  of  no  effect  in  determining  w« 
burden  of  proof. 
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A  rival  ferry  caaoot  be  set  up  so  as  to  interfere  with 
the  proprietary  rigphts  in  an  existingf  ferry,  that  is  to  say, 
under  circumstances  involving  direct  competition  with 
such  ferry. 

Jackson,  y, — The  plaintiff  in  this  case 
su^  to  recover  possession  of  a  piece  of  land 
in  the  possession  of  the  defendant,  which  the 
defendant  used  for  the  purposes  of  a  ferry,  or 
means  of  crossing  a  narrow  piece  of  water 
locally  called  a  bheel,  to  the  detriment,  as  the 
plaintiff  urged,  of  an  existing  ferry  of  the 
same  description  worlced  by  the  plaintiff  at 
the  distance  of  a  quarter  of  a  mile.     The 
Subordinate  Judge  found  the  land  to  belong 
to  the  plaintiff,  and  gave  him  a  decree.     On 
appeal,  the  Judge  reversed  the  finding  of  the 
Subordinate  Judge,  so  far  as  ownership  of 
the  land  is  concerned,  and  found  that  the 
plaintiff  had  not  made  out  his  right  to  it,  but, 
inasmuch  as  the  plaintiff  had  got  a  subsist- 
ing "  ferry,"  or  arrangement  for  crossing, 
and  as  the  ferry  which  the  defendant  claimed 
had  been  opened  in  1869.  he  lays  down  a  prin- 
ciple which  he  expresses  in  these    words: 
"There  are  proprietary  rights  in  a  private 
"  ferry   with   which  another  party  may  not 
"  interfere  by  exercising  his  own  proprietary 
**  rights  over  adjacent  lands,  unless  he  is  en- 
"  titled  to  do  so."     This,  no  doubt,  is  a  very 
harmless  principle,  but  it  would  not  quite 
conclude  the  present  controversy,  because 
here  the  question  was  whether  the  defendant 
was  entitled  to  do  so  or  not.    The  principle 
of   the    question  seems  to  have  been  con- 
sciously or  unconsciously  borrowed  with  cer- 
tain modifications  from  an  observation  of  Mr. 
Justice     Bayley    in    16    Weekly    Reporter, 
page  a8i,  where  he  says:  **It  is  recognized 
**that     there    are    proprietary    rights    in   a 
private  ferry  of  such  a  nature  that  another 
party   may  not  so  interfere  with  the  profits 
arising  therefrom,  as  would  be  the  result  by 
running  a  boat,  if  not  exactly  on  the  same 
line,  at  least  within  such  a  distance  as,  for 
all  practical  purposes,  would  be  the  same  as 
**  if  it  were  on  the  same  line."     This  is  the 
only   authority  on  which  the  plaintiff  relies 
before  us  in  special  appeal.    The  Judge  has 
given    plaintiff  a  decree  for  removal  of  the 
defendant's  ferry,  and  the   defendant  has 
appealed  specially.    The  plaintiff  also  appeals 
against  that  part  of  the  decision  of  the  Judge 
which   decides  the  question  of  ownership  to 
the  land    against   him.     His  appeal  relates 
entirely  to  the  mode  in  which  the  Judge  has 
dealt  with  the  evidence.    He  says  that  the 
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Judge  was  bound,  as  the  Subordinate  Judge 
did.  to  treat  the  survey-map  as  a  circumstance 
sufficient  to  throw  the  onus  on  the  defendant 
to  make  out  a  better  title  to  the  land.  It 
appears  to  us  that  there  is  no  ground  for  any 
such  contention.  The  survey-map  was  a 
piece  of  evidence  like  other  ^idence  in  the 
case.  It  could  be  of  no  effect  in  determining 
the  burden  of  proof.  The  plaintiff  gave  this 
evidence ;  the  Judge  considered  it,  and  held 
that  it  was  not  sufficient  to  establish  the 
plaintiff's  claim.  The  cross-appeal  tfaereforey 
in  our  opinion,  entirely  fails. 

In  regard  to  the  defendant's  appeal,  we 
confess  we  do  not  see  on  what  principle  the 
judgment  of  the  Court  below  has  been  given 
ajfainst  him.  In  the  case  referred  to  in  16 
Weekly  Reporter,  the  circumstances  were 
very  different.  The  ferry  complained  of 
there  had  been  set  up  at  a  distance  of  half  a 
russee  (20  yards)  from  the  plaintiff's  ferry. 
The  effect  of  that  would  be  to  set  up,  imme- 
diately side  by  side  with  the  plaintiff's  ferry, 
a  direct  competition  in  the  means  of  crossing 
passengers  over  a  narrow  piece  of  water. 
Here  the  defendant's  ferry  was  situated  at  a 
distance  of  a  quarter  of  a  mile  from  the 
plaintiff's.  It  has  been  found  that  the  right 
to  the  land  belongs  to  the  defendant,  and  not 
only  that,  but  it  also  appears  that  in  former 
times  the  defendant's  predecessors  had  exer- 
cised the  right  of  crossing  passengers  by  this 
ferry,  which  right  was  summarily  put  an  end 
to  by  a  somewhat  arbitrary  proceeding  of 
the  Collector.  Under  these  circumstances 
we  put  it  to  the  respondent's  pleader  to  say 
where  to  draw  the  limit.  If  a  quarter  of  a 
mile  is  an  unlawful  vicinity,  a  mile,  and  we 
might  say  five  miles,  may  be  similarly  unlaw* 
ful.  The  real  answer  therefore  seems  to  be 
that  which  we  have  stated,  m.,  that,  if  there 
is  a  prohibition  to  set  up  a  rival  ferry,  it 
must  be  under  circumstances  such  as  are  set 
out  in  16  Weekly  Reporter,  that  is  to  say, 
there  must  be  a  direct  competition  with  the 
existing  ferry.  In  the  present  instance  that 
is  not  the  case.  It  appears  that,  although 
the  plaintiff  has  suffered,  he  has  not  suffered 
in  any  such  way  as  would  constitute  a  wrong 
on  the  part  of  the  defendant,  and  therefore 
there  is  nothing  which  would  justify  the 
removal  of  his  ferry. 

Special  Appeal  No.  260  is  therefore  allowed 
with  costs,  and  Special  Appeal  No.  435  dis* 
missed  with  costs. 
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The  9lh  July  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romcsh 
Chuftdcr  Milter,  Judges, 

Act  XI.  of  x86s:s.  6— Action  for  Damages. 

Case  No.  2106  of  1873. 

Special  Appeal  from  a  decision  passed  ly  the 
Subordinate  Judge  of  Bungpore,  dated 
the  igth  June  iSjj,  modifying  a  decision 
of  the  moonsiff  of  Nattore,  dated  the 
22nd  March  18 j 2, 

Bhugobutly  Churn  Rajpaye  (Plaintiff), 

Appellant, 

versus 

Sharoda  Pershad  Sookul  and  others 
(Defendants),  Respondents, 

Bdhoo  Ashootosh  Mookerjee  for  Appellant. 

Baboo  Doorga  Mohun  Doss  for 
Respondents. 

An  action  to  recover,  from  the  hands  o(  defendants, 
money  collected  from  a  landed  estate,  which  had  been 
charij^ed  with  the  payment  thereof  under  an  instrument 
to  which  defendants  had  not  been  parties,  was  held  to  be 
a  personal  action  for  damages  within  the  meaning  of 
Act  XI.  of  1865,  s.  6. 


Markby f  J. — It  seems  to  us  that  this  case 
comes  within  the  jurisdiction  of  the   Small 
Cause   Court.     The  only   decree   that  was 
sought  in  this  fiuit  by   the  plaintiff  was  a 
personal  remedy  against  the  defendants.     No 
decree  was  sough^  against   the   land  upon 
which   the    monthly  payment  was  charged. 
The  defendants  do  not  appear  to  have  been 
in  any  way  parties   to  the   instrument   by 
which  the.  monthly   payment  was  granted; 
and  therefore   the  only  way  in  which  they 
could  be  personally   liable  would  be  that, 
having  in  their  hands  money  collected  from 
ihis  estate  which  they  were  under  an  obli- 
gation to  pay  over  to  the  plaintiff,  they  have 
not  done  so.     In  that  view,  this  suit  would 
}>e  a  suit  for  damages  within  the  meaning  of 
section    6   of    the    Mofussil    Small    Cause 
Courts  Act.     The   claim,   therefore,   being 
below  five  hundred  rupees,  no  special  appeal 
will  lie  to  this  Court. 

The  appeal  most  be  dismissed  with  costs. 


The  9th  July  1874. 

Present : 

TheHon'ble  W.  Markby  and,Romcsh  Chundcr 

Mitter,  Judges. 

Act  VIII.  of  1859,  s.  2o6-Contr«:t  between 
Decree-holder  and  Jud^mcnt-acbtor. 

Case  No.  2610  of  1873. 

■ 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Subordinate 
Judge  of  the  24'Pergunnahs,  dated  the2nt 
July  18^3,  affirming  a  decision  of  m 
Second  Moonsiff  of  Alipore,  dated  the  Mh 
September  i8'j2. 

Nujeem  MuUick  (Defendant),  Appellant, 

versus 

Erf  an  Mollah  and  others  (Plaintiffs), 
Respondents. 

The  Advocate-General  for  Appellant. 
Moonshee  Abdool  Baree  for  Respondents. 

A  suit  to  enforce  a  contract  by  which  a  dispute  was 
adjusted  between  a  decree-holder  and  judgment-debtor 
is  not  barred  by  Act  VI II.  of  1859,  s.  206. 

Markby,  7.— In  this  case  the  Courts  below 
have,  upon  a  contract  to  that  effect  established 
by  the  plaipiiff,  directed  the  defendant,  upon 
payment  of  Rs.  100  to  him  by  plaintiff,  to 
execute  a  conveyance,  and  have  enjoined  the 
defendant  not  to  execute  two  decrees  which 
he  holds  against  the  plaintiff.  This  contract 
was  the  adjustment  of  a  dispute  made  between 
the  defendant  decree-holder  and  the  plaintiff 
judgment-debtor. 

It  has  been  objected  here  in  special  appeal 
that  this  decree  is  in  violation  of  the  pro- 
visions of  section  206  of  Act  VIII.  of  1859. 
But  we  do  not  think  so.  That  section  only 
relates  to  the  execution  of  the  decree,  and 
not  to  an  independent  suit  brought  to  enforce 
a  contract.  Were  we  to  hold  otherwise,  die 
plaintiff  would  be  entirely  without  remedy, 
and  there  is  nothing  to  lead  us  to  suppose 
that  the  Legislature  intended  to  make  such 
a  contract  as  this  absolutely  unenforceable. 
What  was  intended  was  to  prevent  this  sort 
of  objection  being  taken  on  proceedings  m 
execution. 

The  special  appeal  is  dismissed  with  costs. 
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The  9th  July  1874. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 

McDonell,  Judges, 

Suit  for  Rent^Inoperative  Kubooleut 

Case  No.  2131  of  1S73. 

Special  Appeal  from  a  decision  passed   by 
the     Officiating     Additional     Judge     of 
Jessore,  dated  the  28th  July  /<?7  J,  revers- 
ing a  decision  of  the  Moonsiff  of  Bajhaut, 
dated  the  jtst  January  /<?7J. 

Joodhcsiy  Merdha  (Defendant),  Appellant, 

versus 

Tarack  Chander  Chackerbutty  (Plaintiff), 

Respondent, 

Baboo  Bungshee  Dhur  Sen  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for 
Respondent. 

In  a  suit  for  rent  against  a  defendant  who  occupied 
some  land  under  the  tatookdar,  but  had  been  induced 
to  execute  a  kubooleut  to  the  plaintiff  Upon  the  latter 
setting*  up  a  title  to  the  howla  within  which  the  land 
was  comprised,  defendant  pleaded  an  isli/at  or  deed  of 
relinquisnment,  and  continued  payment  to  the  party  in 
possession  of  ,the  (howla  : 

Held  that,  as  no  consideration  was  shown  for  which 
the  kubooleut  was  given,  and  plaintiff  was  never  in 
possession,  and  never  received  rent,  the  kubooleut  was 
inoperative^  and  the  suit  must  be  dismissed. 

Jackson,  J, — It  appears  to  us  that  the 
Judge  ought  not  to  have  reversed  the  judg- 
ment of  the  Moonsif!  in  this  case.  The 
defendant  seems  to  have  occupied  some  land 
under  the  talookdar,  and  the  plaintiff,  or  the 
plaintiff's  father,  setting  up  a  right  to  the 
howla  within  which  the  defendant's  land 
was  comprised,  induced  the  defendant  in 
1375  to  execute  a  kubooleut  to  him.  It  does 
not  appear  that  the  plaintiff  or  his  father 
in  any  shape  put  the  defendant  in  possession 
of  the  land  purporting  to  be  leased  to  him,  or 
ever  recovered  any  rent  under  the  kubooleut; 
but  in  fact  it  appears  that  in  the  year  follow- 
ing the  defendant  put  in  a  document  called 
isttfa,  or  deed  of  relinquishment,  and 
continued  to  pay  rent  to  the  party  in  posses- 
sion of  the  howla.  The  Judge  considers 
that  the  relinquishment,  in  order  to  avail  the 
defendant,  ought  to  have  been  follbwed  by 
giving  np  or  surrendering  the  land,  and  that 
the  defendant  having  attorned  or  given  a 
kubooleut  to  the  plaintiff  is  bound  by  his  own 
act»  and  must  now  pay  rent.  Now,  there  is 
no  consideration  shown  for  which  the 
kubooleut  was  given.    The  plaintiff  appears 


to  have  been  at  no  time  in  possession  of  this 
land,  or  in  a  position  to  benefit  the  defendant. 
The  defendant  has  continued,  as  he  did  before, 
to  occupy  under  another  party,  and  to  pay 
rent  to  him,  and  as  under  these  circumstances 
he  is  not  bound,  we  think,  to  give  up  the 
land  which  he  held  under  that  other  party, 
and  as  no  consideration  obliged  him  to  pay 
rent  under  the  kubooleut,  we  think  the 
kubooleut  is  inoperative,  and  the  suit  must 
be  dismissed  as  it  was  by  the  Moonsiff. 
But,  inasmuch  as  the  defendant  appears  to 
have  involved  himself  in  this  suit  by  his 
own  fault,  we  think  there  should  be  no  costs. 
The  suit  therefore  must  be  dismissed,  but 
without  costs. 


•  '• 


The  9th  July  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Lower  Appellate  Court— Issute—Putneedart 
and  Dttr-patneedars—Registratioa  —  Regula- 
tion VIII.  of  18x9,  s.  5. 

Case  No.  201  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  judge  of  Midnapore,  dated  the  t2th 
November   1873,  reversing  a  decision  of 
the  Moonsif  of  Tumlook,  dated  the  i6th 
July  1873, 

Okhoy  Coomar  Chatterjee  and  others 
(Plaintiffs),  Appellants, 

versus 

Maharajah  Dhiraj  Mahtab  Chund  Bahadoor 
(Defendant),  Respondent, 

Baboos  Hem    Chunder  Banerjee  and 
Becharam  Mookerjee  for  Appellants 

Bahoo  Chunder  Madhub  Ghose  for 
Respondent. 

A  Lower  Appellate  Court  ou^ht  not  to  raise  a  question 
on  a  point  which  has  not  been  put  in  issue  in  the  first 
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Court  or  questioned  in  the  defendant's  written  state- 
ment. 

The  status  of  a  putneedar  or  dur-putneedar  does  not 
depend  upon  reg^istration  or  the  consent  of  the  xemindar. 

Kempy  7'.— Thb  plaintiffs  are  the  special 
appellants  in  this  case.  They  sued  for  abate- 
ment of  their  putnee  jumnja  on  account  of 
147  beegahs  12  cottahs  of  land  belonging  to 
Iheir  putnee  which  had  been  appropriated 
by  Government  for  irrigation-purposes. 
They  asked  for  a  remission  of  Rs.  238-3-5, 
and  obtained  a  decree  in  the  first  Court 
for  Rs.  230-10-8.  We  may  here  observe 
that  the  plaintiffs'  pleader  admitted  that 
this  result  arrived  at  by  the  Moonsiff  as 
to  the  amount  of  abatement  which  the 
plaintiffs  were  entitled  to  was  correct,  and  he 
further  states  that  he  has  no  objection  to  a 
decree  at  the  above  rate. 

The  Rajah's  written  statement  was  to  this 
effect:  That  Pitamber  Patro  was  the  original 
putneedar;  that  the  putnee   was  sold   for 
arrears   of   zemindarec   rent   and  was  pur- 
chased by  Ram  Churn   Bundopadhya  who 
was  In  possession ;  that  the  plaintiffs'  nam^s 
have  not  been  registered  in  his,  the  Rajah's 
serishta,  and  that  the  relation  of  landlord 
and  tenant  does  not  exist  between  them  ; 
and  therefore  that  the  plaintiffs  cannot  sue 
for  an  abatement.     Section   63,  Regulation 
VIII.  of  1819,  is  quoted  in  support  of  this 
argument.    And  then,  that,  according  to  the 
terms  of  ttie  kubooleut,  the  plaintiffs  could 
not  claim  abatement  of  rent.     The  third 
ground  is  that,  inasmuch  as  the  Rajah  has 
obtained  compensation  in  the  proportion  of 
9  annas,  and  the  putneedar  in  the  proportion 
of  7  annas,  and  as  the  Rajah,  although  he 
had  made  an  application  for  a  remission  of 
the  Government  revenue,  had  not  obtained 
any  remission  on  account  of  the  lands  taken 
by  Government,  therefore  the  plaintiffs  are 
not  entitled  to  any  abatement.      Then  the 
principle  upon  which  the  abatement  has  been 
^culated  is  questioned,  and  the  Rajah  states 
that  it  ought  to  have  been  calculated  accord- 
ing to  the  principle  laid  down  in    Volume 
XVIt  Weekly  Reporter,  p.  201.    These  are 
the  objections  taken  by  the  Rajah. 

The  first  Court,  the  Moonsiff  of  Tumlook, 
gave  the  plaintiffs  a  decree  in  modification 
of  the  claim.  On  appeal,  the  Judge  has 
reversed  that  decision.  The  Judge  first  says 
that  the  plaintiffs  have  failed  to  prove  their 
ptirchase ;  second^  that  tliey  h)av&  not  gone 


through  the  forms  required  by  the  putnee 
law,  section  5,  Regulation  VIII.  of  1819,  and 
that,  until  these  requirements  of  the  law 
have  been  fulfilled,  the  defendant  is  not 
bound  to  recognize  the  tran$fer  of  the  put* 
nee  to  the  plaintiffs.  Then,  with  reference  to 
the  argument  that  the  Rajah  had  recognized 
the  plaintiffs'  tenancy,  the  Judifs  is  of  opi- 
nion that  the  petition  o!  the  Rajah  in  the 
compensation-case  does  not  amount  to  any 
admission  of  the  kind  contended  for  by  the 
plaintiffs.  He  then  sums  up  his  judgment 
by  saying  that  the  plaintiffs,  not  having 
shown  that  they  are  the  defendant's  leftaais, 
cannot  sue  for  abatement  of  rent. 

The  grounds  taken  in  special  appeal  are: 
1st,  that  the  Lower  Appellate  Court  was 
wrong  in  law  in  dismissing  the  plaintiffs' «uit 
on  the  ground  that  the  plaintiffs,  special 
appellants,  had  not  established  the  factum  of 
their  purchase,  which  was  not  denied  in  the 
Court  of  first  insUnce,  and  in  respect  of 
which  no  issue  was  raised;  2nd,  that  the 
Judge  is  wrong  in  law  in  holding  that  the 
fact  of  the  special  appellants'  names  not 
being  registered  in  the  zemindaree  serishu 
operates  as  a  bar  to  their  mainUining  the 
present  suit;  3rd,  that  the  Judge's  deci- 
sion in  the  matter  of  the  recognition  of  tte 
special  appellants  by  the  zemindar  as  their 
putneedar  is  defective,  inasmuch  as  he  has 
not  referred  and  given  effect  to  the  proceed- 
ings under  Act  X.  of  1870  held  between 
the  parties  to  the  present  suit. 

On  the  first  ground  of  special  appeal,  we 
are  of  opinion  that  the  Judge  was  wrong  in 
raising  the  question  as  to  whether  the  plam- 
tiffs  have  proved  their  purchase  from  Ram 
Churn  Bundopadhya.  There  was^  no  issM 
raised  on  that  point  in  the  first  Court,  and 
the  written  statement  of  the  Rajah  does  M 
in  anv  way  question  the  purchase  of  the 
plaintiffs,  but  raises  the  question  as  to  the 
status  of  the  plaintiffs  to  bring  this  smt. 
inasmuch  as  their  names  have  not  been 
registered  in  his  zemindaree  serishta. 

Then,  on  the  second  ground  of  special 
appeal,  we  think  that  the  Judge's  deci»on  » 
wrong  in  law.  In  a  decision  to  be  fottiia 
in  Volume  XV.,  Weekly  Reporter,  p.  ijS. 
Khettur  Paul  Singh  and  aooiher  (plainUttij. 
appellants  w.  Lukhee  Narain  Milter  and 
another  (defendants),  respondents.  U  was  heia 
by  this  Court  that  all  putheedars  and  due- 
putneedars  have  the  right  to  ^iena^c  * 
otherwise  transfer  their  property  withaut  the 
consent  of  the  aeawndari  and  tJwt,  under  m- 
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tkm  5,  Regulation  VIII.  of  18 19,  it  would 
not  be  competent  to  the  zemindar  or  other 
syperior  holder  to  refuse  to  register   and 
otherwise  to  give  effect  to  such  alienations ; 
and  that  the  status  of  a  putneedar  or  dur- 
putneedar  does  not  depend  upon  registration 
or  the  consent  of  the  zemindar.    That  deci- 
sion then  went  on  to  point  out  the  remedy 
the  zemindar  has  in  case  the  transferee  fails 
to  register.    That  decision  was  upheld  by 
thetr  Lordships  of  the  Privy  Council,  and 
the   law,   as  laid   down   in  that  case,   was 
approved  of  by  their  Lordships  in  a  decision  to 
be  lonod  in  Volume  XX.,  Weekly  Reporter, 
p.  381.    Then,  apart  from  the  question  as 
to  the  status  of  the  putneedar  not  being 
dependent  upon  the  question  whether  he  has 
registered  or  not  registered  the  transfer,  we 
think   that  there  has  been  in  this  case  a 
sufficient  recognition  of  the  transfer  and  of 
the  status  of  the  plaintiffs  by  the  Rajah,  the 
zemindar.    It  is  clear  to  us  that,  when  pro- 
ceedings were  taken  under  Act  X.  of  1870, 
the    parties    who    were    interested    in    the 
proceeds  of  ihe  compensation    which   the 
Government  awarded  on  account  of  the  lands 
taken  for  public  purposes,  namely,  the  Rajah 
and  the  putneedar,  were  called  upon  to  come 
forward  and  state  their  ciai  ms.  The  Rajah  had 
notice  that  the  plaintiffs  were  claiming  com- 
pensation as  putneedars ;  for  we  find  that  in 
his  petition  to  the  authorities,  whcjse  duty  it 
was  to  distribute  that  compensation  between 
the  parties  entitled  thereto,  he  states  that  he 
has    no  objection  to   the  hustobood  being 
calculated  at  the  rates  which  shall  be  fixed 
with    the  patneedar  or  his  representatives, 
namely,  the  plaintiffs,  and  the  compensation 
bein^   awarded  in  accordance  therewith  at 
'  twenty  times  the  amount  in  the  proportion  of 
a  9-anna  share  to  him,  the  zemindar,  and  of 
7  aonas  to  the  putneedar  or  his  representa- 
'  tires.      On  the  notice  which  the  Rajah  had 
that  the  plaintiffs  were  claiming  compensa- 
lion  for  the  lands  taken  by  Government,  and 
Bti   ihe    petition  which  we   have  just   now 
i  alladed  to  on  the  part  of  the  Rajah,  we  hold 
Ihat  it  is  clear  that  he  has  recognized  the 

fiaitttiffs'  status  as  putneedars.  We,  there- 
re,  think  with  the  first  Court  that,  the 
^^intiffs  are  entitled  to  maintain  this  suit  for 
^lAKUement. 

We  remand  the  case  for  the  Judge  to 
fStcide  it  upon  the  other  questions  which 
.|tave  heen  raised,  and  which  the  first  Court 
.lias  decided.    Costs  to  follow  the  result. 
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The  loth  July  1874. 
Present: 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDoneli,  fudges. 

Suit  to  set  aside  a  Certificate  of  Administration— 
Act  VIII.  of  1859,  s.  6— Valuation— Jurisdic- 
tion. 

Case  No.  304  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad, 
dated  the  6th  November  /<?7j,  modifying 
a  decision  of  the  Additional  Subordinate 
Judge  of  that  District,  dated  the  24th 
February  iSjj, 

Russick  Chunder  Mohunt  (Defendant), 
•  Appellant, 

versus 
Ram  Lall  Shaha  (Plaintiff),  Respondent, 

Baboos  Mohinee  Mohun  Roy  and  Doorga 
Doss  Dutt  for  Appellant. 

Baboos  Sreenath  Doss  and  Goor§o  Doss 
Bamrjee  for  Respondent. 

A  suit  may  be  maintained  for  a  declaration  of  title 
which  may  be  used  as  a  means  for  the  withdrawal  of 
a  certificate  uoder  Act  XXVII.  of  i860. 

Act  VIII.  of  iS59,  s.  6,  occurring  in  a  Code  of  Civil 
Procedure,  regulates  the  practice  of  Courts,  but  does 
not  take  away  jurisdiction  from  any  Court  which,  like 
a  Subordinate  Judge's  Court,  has  i^neral  iurisdtctioa. 
Accordingly,  where  an  alleged  irregularity  had  in  no 
way  prejudiced  the  appellant,  the  High  Court  thought 
it  unnecessary  to  go  into  the  question  of  valuation  with 
a  view  to  determine  in  what  Court  the  stiit  ought  X» 
have  been  brought. 

Ainslie,  J, — The  grounds  taken  by  the 
special  appellant  are  four:  Firstly,  that  a 
suit  for  cancelling  a  certificate  under  Act 
XXVII.  of  i860  could  not  be  maintained 
without  raising  all  other  questions  relating  to 
the  properly  in  dispute ;  secondly,  that  the 
plaintiff  brought  this  suit  in  a  wrong  Court, 
and  the  Judge  has  failed  to  consider  that 
question;  thirdly,  that  the  decision  on  the 
merits  is  defective,  because  it  is  not  supported 
by  any  evidence  to  disprove  the  will,  and  it 
was  the  duty  of  the  plaintiff  to  start  his  case 
by  positive  eviJence  before  he  could,  call 
upon  the  defendant  to  give  any  at  all.  The 
fourth  is  that  the  last  issue  laid  down  by  the 
Subordinate  Judge  in  the  first  Court  was  not 
drawn  until  the  case  was  called  on  for  hear- 
ing, when  it  was  too  late  for  the  defendant 
to  bring  forward  evidence  on  the  point. 

In  respect  to  the  form  of  the  suit,  we  are  of 
opinion  that  there  is  nothing  in  the  law  which 
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prevents  a  person  from  suing  for  a  declara- 
tion of  title  which  may  be  used  as  a  means  of 
procuring  the  withdrawal  of  a  certificate,  and 
so  putting  an  end  to  the  operation  of  an 
order  under  Act  XX VII.  of  i860,  and  that 
the  defect  in  the  form  of  his  prayer  to  set 
aside  a  summary  order  is  not  fatal. 

As  to  the  valuation  of  the  suit,  we  are  of 
opinion  that  it  does  not  involve  any  error, 
defect,  or  irregularity  affecting  the  merits  or  the 
jurisdictioti  of  the  Court.  If  the  suit  had  been 
under-valued  and  had  been  taken  into  a  Court 
which  had  no  authority  to  try  it,  the  matter 
would  have  been  otherwise ;  but,  under  the 
Civil  Courts  Act,  the  jurisdiction  of  the 
Subordinate  Judge  extends,  subject  to  the 
provisions  in  the  Code  of  Civil  Procedure, 
section  6,  to  all  original  suits  cognizable  by 
the  Civil  Court.  Therefore,  the  Subordinate 
Judge  who  tried  this  case  had  jurisdiction, 
unless  it  was  expressly  excluded  by  section 
6,  Act  VIII.  of  1859.  Now,  it  is  to  be 
remembered  that  the  section  occurs  In  a 
Code  of  Procedure,  and  it  seems  to  us  that 
it  is  a  provision  intended  to  regulate  the 
practice  of  the  Courts^  and  that  it  is  not 
intended  to  take  away  jurisdiction  from  any 
Court  which  has  general  jurisdiction.  A 
spmewhat  similar  poiiit  was  recently  decided 
by  a  Full  Bench*  with  reference  to  a  case 
instituted  in  the  Collector's  Court,  when, 
according  to  law,  it  ought  to  have  been  insti- 
tuted in  a  Sub-Divisional  Court.  And  this 
Court  held  that,  although  it  was  an  error  of 
procedure,  there  was  nothing  in  the  provisions 
of  section  20  .of  Act  VI.  (B.C.)  of  1862 
which  absolutely  took  away  the  general 
jurisdiction  of  the  Collector  so  as  to  make 
the  decree  void  altogether.  It  appears  that, 
even  if  the  Subordinate  Judge  ought  not  to 
have  entertained  this  suit,  still  the  irregularity 
has  in  no  way  prejudiced  the  appellant,  and 
consequently  we  think  it  unnecessary  to  go 
into  the  question  how  this  suit  .should  have 
been  valued  for  the  purposes  of  determining 
in  what  Court  it  ought,  under  section  6  of 
Act  VIII.,  to  have  been  brought. 

The  next  question,  we  think,  is  one  which 
we  must  also  decide  against  the  special  appel- 
lant. If  he  had  been  content  with  resting 
his  case  on  the  order  of  the  Court  directing 
the  grant  of  a  certificate  to  him,  no  doubt 
it  would  have  been  for  the  plaintiff  to  make 
out  very  distinctly  the  grounds  upon  which 
he  alleged  that  the  orders  should  be  set  aside  ; 
but,  when  the  defendant  declined  to  rest 
]\\s  case  in  that  way,  and  elected  to  enter 
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into  evidence,  he  cannot  prevent  the  Court 
from  considering  the  whole  of  the  evidence 
on  the  record ;  and  in  dealing  ^vith  the 
whole  of  the  evidence  as  it  was  before  him, 
the  Juvlge  came  to  the  conclusion  not  only 
that  the  defendant  hid  failed  to  make  out 
satisfactorily  the  genuineness  of  the  will,  but 
that  the  facts  which  were  disclosed  in  his 
evidence  were  really  evidence  against  him 
and  in  favour  of  the  plaintiff,  tending  to 
establish  that  the  will  was  not  genaine. 
It  is,  therefore,  unnecessary  for  us  to  con- 
sider the  fourth  objection. 

The  special  appeal  will  be  dismissed  with 
costs. 


The  loth  July  1874. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch. 

Judges. 

Right  of  User. 
Case  No.  2091  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahyt^ 
dited  the  20th  May  iSy^,  affirming  a 
decision  of  the  Moonsiff  of  Shakzad' 
pore,  dated  the  30th  January  t8j2, 

Mokoondonath  Bhadoory  (Defendant). 

Appellant, 

versus 

Shib  Chunder  Bhadoory  and  others 
(Plaintiffs),  Respondents, 

Bahoos  Sreenath  Doss  and  Tarinte  Kant 
Bhuttacharjee  for  Appellant. 

Baboo  Nullit  Chunder  Sen  for  Respondents. 

A  plaintiff's  right  of  ussr  of  a  pathway  to  cerUia 
premises  cannot  bs  affected  by  the  existence  of  another 
path  by  which   he  miy  o'jtain   access   to    the  s&me 

premises. 

Kemp,  y.— We  think  this  special  appeal 
must  be  dismissed  with  costs.  A  g^reat  deal 
has  been  said  upon  the  question  that  the 
decision  of  the  Court  below  ought  not  to  be 
upheld,  inasmuch  as  it  has  not  been  shown  thai 
the  plaintiffs  are  not  at  all  inconvenienced 
by  the  erection  of  the  wall  in  dispute  ;  bat 
on  that  part  of  the  case  we  think  that  tbc 
plaintiffs'  right  of  user  could  not  be  In  any 
way  affected  by  the  fact  of  the  existence  <« 
another  path,  by  which  they  might    obtaii 
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access  to  the  joint  courtyard  and  other 
premises.  Both  Courts  have  concurrently 
found,  after  a  local  inquiry,  that  the  wall  has 
been  built  upon  joint  land ;  that  the  plaintiffs 
have  proved  their  right  of  user;  and  that 
such  right  was  not  affected  by  the  short 
interruption  to  that  right  during  the  rainy 
season,  when,  for  the  purpose  of  preventing 
strangers  from  passing  by  that  path,  and 
thereby  destroying  the  privacy  of  the  female 
members  of  the  family,  the  way  was  stopped 
for  a  short  time  with  the  consent  of  all 
parties. 

The  special  appeal  is  dismissed  with  costs. 


The  loth  July  1874. 

Present : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges. 

Deed  of  Sale— Secondary  Evidence— Oral  Evi- 
dence— ^Admissions— Act  I.  of  1872,  ss.  z8  & 

Ccise  No.  274  of  1874. 

Special  Appeal  from   a   decisvtn   parsed  by 
ihe   Officiating  Additional  Judge  of  Jes- 
sore  J     dated    ihe     gth     December     iSjj^ 
affirming  a   decision   of  the    Moonsiff  of 
yhenida^  dated  the  2tst  January  iSyj. 

Hurish  Chunder  Mullick  (Defendant), 

Appellant^ 

versus 

Prosunno  Coomar  Banerjee  and  others 
(Plaintiffs),  Respondents. 

^aboo  Bhoobun  Mohun  Doss  for  Appellant. 
jBcthoo  Joy  Gobind  Shome  for  Respondents. 


Secondary  evidence  of  the  contents  of  a  document 
2Lc]niis<ible  where  the  Court  is  satisfied  that  the  docu- 
t  has  b<Ka  lost,  and  in  such  a  case  it  is  open  to  the 
ft  10  receive  oral  evidence  of  the  transaction  involv- 
and  it  is  not  necessary  to  insist  on  the  production  of 
rtified  copy. 

deed  of  sale  is  not  a  document  of  which  a  certified 
is  permitted  by  law  to  be  ^iven  in  evidence,  t.  e.y 
given  in  evidence  in  the  first  instance  without  hav- 
li^n'iotroduced  by  other  evidence. 

statement  made  by  defendant  in  another  suit  may 


be  used  as  an  admission  within  the  meaning  of  s.   18 
of  the  Evidence  Act. 


Ainslie^  J, — The  first  question  in  this  case 
is  whether  the  original  sale  to  Mr.  Tweedie 
could  be  proved  by  the  evidence   of  that 
gentleman.    The  transaction  was   reduced 
to  writing,  and  the  document  appears  to  have 
been  registered,  but  the  case  is  taken  out  of 
the  operation  of  section  91  of  the  Evidence 
Act  by  evidence  which  appears  to  have  been 
believed  by  the  Court  below  that  the  docu- 
ment had  been  lost.    The  document  having 
been  lost,  secondary  evidence  was  admissible 
under  clause  (c)^  section  65  of  the  Evidence 
Act,  anc^in  the  explanatory  clauses  which 
are  added  to  that  section,  it  is  said  in  clauses 
(a),  (r),  and  {d)  that  any,  secondary  evidence 
of  the  contents  of  the  document  is  admis- 
sible.   Therefore  it  was  open  to  the  Court 
to  receive  as  evidence  of  the  transaction  oral 
evidence  which  was  believed  to  be  true,  and 
it  was  not  necessary  for  it,  to  insist  upon  the 
production  of  a  certified   copy.     It  is  con- 
tended that  the  case  comes  under  clause  {e) 
or  clause  (/),  but  it  is  perfectly  clear  that  the 
conveyance  to  Mr,  Tweedie  could  not  be  a 
public   document    within   the   meaning    of 
section  74,  and  it  also  seems  clear  to  us  that 
it  is  not  a  document,  of  which  a  certified 
copy  is  permitted  by  the  Evidence  Act,  or 
*'  by  any  other  law  in  force  in  British  India, 
•*  to  be  given  in  evidence."     By  the  words, 
"  to  be  given  in  evidence,"  we  understand  to 
be  given   in  evidence  in  the  first  instance 
without   having   been    introduced   by  other 
evidence.    Section    57   of  the   Registration 
Act,  which  was  referred  to,  only  shows  that, 
when  secondary   evidence  has  in  any  way 
been  introduced,  as  in  this  case,  by  proof  of 
the  loss  of  the  original  document,   a  copy 
certified  by  the  Registrar  shall  be  admissible 
for  the  purposes  of  proving  the  contents  of 
the  original ;  that  is,  it  shall  be  admitted 
without   other   proof   than   the    Registrar's 
certificate  of  the  correctness  of   the  copy, 
and  shall  be  taken  as  a  true  copy ;  but  that 
does  not  make  this  copy  a  document  which 
may  be  given   in  evidence   without    other 
evidence  to  introduce  it.     Section  86   con- 
tains an  instance  of  do?uments  to  which  this 
clause  seems  to  refer. 

The  other  question  raised  was  whether  the 
Judge  had  not  erred  in  using  as  an  admis- 
sion a  statement  made  by  defendant  in 
another  suit  some  time  ago.  Such  a  state- 
ment seems  clearly  to  be  an  admission  within 
the  meaning  of  section  18  of  the  Evi- 
dence Act;  but  it  is  unnecessary  for  us  to  go 
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into  the  matter  in  detail,   for  it   has  been 
already  disposed  of  in  a  judgment*  delivered 

*Th^  nth  JuRQ  1874. 

Present: 

The  Hon'bie  Sir  Richard  Couch,  AT/.,  Chief  Justice, 
and  the  Hon'ble  W.  Ainslie,  Judge, 

Cases  Nofi.  1 156  lo  1 17S  oi  1873. 

Appeals  under  section  1$  of  the  Letters  Patent  from 
the  decision  passed  by  the  Hon'ble  F.  B,  Kemt,  one 
ofihe  Judges  of  the  High  Court,dated  the  Sth  March 
1874,  »*  Special  Appeals  Nos.  1156  to  it 78  of  1 873, 
from  a  decision  passed  by  the  Judffe  of  Sarun,  dated 
the  iSth  February  1873,  modifying  a  decision  of 
the  Moonsiff  of  that  District,  dated  the  31st  fuly 
1872,  ^ 


LallaJu^deoSahoy  and  others  (naintilfsX  Appellants, 

versjis  ^- , 

Di^ambur  Roy  and  othei^/(Oefendants),  Respondents. 

Jl/r«  R,  E»  Twidale  aqd  Afoonshee  Mahomed  Yusuf 

forAppellants. 

Baboo  Mohendro  Aalt  Mitter  for  Respondents. 

Couch,  C.J. — In  lAiese  cases  the  plaintiff  sUed  a 
number  of  persons  to  recover  the  arrears  of  rent  due  to 
hiai  for  the  year  1279  Fuslee,  aod  also  a  balance  of  the 
rent  for  the  year  127:^.  The  question  between  the 
parties  was  what  amount  of  rent  'the  plaintiff  was 
entitled  to  have  fn>in>the  different  tenants. 

Besides  the  oral  evidence  which  the  plaintiff  produced, 
there  were  certain  jui6mabundee  papers  which  he  relied 
upon,  as  showingf  that  the  rent  had  been  raised  in  1363, 
and  a^ain  in  1273.  and  finally  in  1376  Fuslee,  with  the 
consent  of  the  ryots  on  every  occasion. 

He  produced,  as  we  have  said,  some  oral  evidence, 
and  also  the  depositions  of  some  of  the  defendants  in 
the  different  suits,  we  believe  of  six. 

The  Moonsiff  made  a  decree  in  favour  of  the  plaintiff, 
and  there  was  an  appeal  to  the  Judgre,  who  in  his  judg" 
ment  said :  "  In  regard  to  the  jummabundee  of  1273 
'*and  1276  Fuslee,  no  evidence  has  been  adduced- to 
"  prove  that  the  assamees  consented  to  such  enhanced 
"  lummas,  or  that  they  have  ever  paid  rent  under  them. 
"  There  is  nothing  but  the  jummabundee  papers  to  prove 
<* their  correctness;  and  it  appears  to  me  that  at  all 
"events  the  jummabundee  of  1376  Fuslee  has  been 
"  drawn  up  with  a  view  to  the  butwara  which  took 
*'  place  in  the  CoUectorate,  and  I  have  little  doubt  the 
*'  eohanoed  jummabundee  of  1373  was  drawn  up  for  a 
"  similar  purpose."  He  therefore  rejected  the  jumma- 
bundee of  1273  and  1276  as  unproved.  Then  he  pro- 
ceeded to  say :  **  Defendant's  allegation,  however,  that 
"  the  jummabundee  has  not  been  raised  since  the  time 
''of  the  settlement  is  clearl^r  false.  The  defendant's 
"  deposition  talcen  by  the  Principal  Sudder  Ameen  in 
"  1&03  cleaily  proves  that  the  jummabundee  has  been 
"'changed.  In  the  several  suits  now  pending,  a  number 
"of  the  defendants  deposed  at  the  same  time  before  the 
"  Principal  Sudder  Ameen  admitting  that  their  jummas 
"  had  been  raised  above  what  it  was  at  the  time  of 
*'  settlement ;''  and  he  modified  the  Moonsiff 's  decision, 
and  gave  a  decree  for  the  plaintiff  according  to  the 
jummabundee  of  1263. 

It  is  to  be  observed  that  in  the  passage  which  we  have 
just  read,  he  does  not  distinguish  between  the  defend- 
ants who  had  made  a  deposition  before  the  Principal 
Sudder  Ameen  and  those  who  had  not,  and  he  appears 
to  have  mixed  all  the  cases  together. 

From  this  decision  there  was  a  special  appeal  to  this 
Court,  the  objection  taken  by  the  plaintiff  bcinjg  that 
the  Judge  was  wrong  in  not  noticing  the  oral  evidence 
which  was  given  in  support  of  the  plaintiff's  claim,  and 
to  show  that  the  tenants  had  consented  to  pay  an 
increased  reqt,  and  had  actually  paid  it.  There  was 
also  a  cross-appeal  by  the  defendants. 

The  appeals  were  heard  before  Mr.  Justice  Kemp,  who 
lays  in  ms  judgment  t    *'The  K»laintiffs  appeal  on  two 


by  the  learned  Chief  Justice  to  which  I  wai 
a  party,  and  in  which  my  learned  brother 
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points :  1st,  that  the  Judge  was  wroog  in  sayinjr  that 

there  was  no  evidence  adduced  by  the  plaintiffs  to 

prove  that  the  ryots  consented  to  an  enhanced  jumtna 
"as  shown  in  the  jummabundee  of  la^;  txA,2iuUyt 
"that  the  Judge  was  wrong  in  assummg  the^mna* 
"bundee  of  1363  as  the  one  according  to  which  the 
"defendants  were  liable  to  pay  rent.     I  may  meatioa 
"that  there  is  a  cross-appeal  by  the  defeodast  who 
"  also  objects  to  the  Judge  assummg  the  iummabvadce 
"  of  1263  as  the  correct  one."  •  •  •  "  With  reference 
"  to  the  appeal  of  the  plaintiff,  I  was  at  first  disposed  to 
"  think  that  the  Judge  had  fallen  into  an  error  io  saying 
"  that  the  plaintiff  had  adduced  no  proof  of  the  jaataa- 
"  bundee  of  1276,  but,  after  hearing  the  evidence  of  the 
"  putwaree  who  was  examined  for  the  purpose  of  prof* 
"  ing  that  jummabundee,  I  can  now  quite  understand 
"  how  it  is  that  the  Judge  says  he  rejects  that  juinma- 
"  bundee  as  unproved,  and  it  is  obviously  unnecessary 
"to  remand  the  case  simply  because  the  Judge  has,  in 
"one  portion  of  his  judgment,  made  use  of  the  expres- 
"sion  that  the  plaintiff  has  adduced  no  evidence  to 
"prove  the  jummabundee,  when  the  evidence  being 
"before  the  Court,  the  Court  can  satisfy  itself  whether 
"  the  Judge  came  to  the  conclusion  that  that  jumma- 
"bundee  was  not  proved  after  consideration  of  the 
"evidence:  and4t  appears  to  me  from  the  putwaree's 
' '  evidence  that  the  J  udge  has  considered  it,  and  that  he 
"  has  come  to  that  conclusion  upon  that  evidence." 

It  would  seem  that  the  attention  of  the  learned  Judge 
was  not  drawn  to  the  evidence  of  the  other  witne^i 
Bussunt  Roy,  which  is  important.  Probably,  if  his 
attention  had  been  drawn  to  it,  he  would  have  taken  a 
different  view  of  the  case.  j 

It  cannot,  we  think,  be  said  that  it  would  appear  itw    \ 
the  putwaree's  evidence  that  the  Judge  had  considered 
it.    The  language  of  the  District  Judge,  certainly, 
imports  that  he  had  not  considered  the  oral  evidence  at    | 
all.  Mr.  Justice  Kemp  seems  not  to  have  oliserved  that. 
Supposing  that  the  evidence  of  the  putwaree  to  be  ot    ^ 
such  a  description  that  it  ought  not  to  have,  and  ^f**^^ 
not  have,  made  any  difference  in  the  deci»oa  of  the 
District  Jud^e,  still  that  does  not  enable  us  to  say  that 
he  had  considered  it.     If  he  had  done  so,  and  thought 
it  not  trustworthy,  he  should  have  said  so. 

But  the  more  important  matter  appears  to  be  that 
there  is  nothing  to  show  that  the  evidence  of  the  other 
witness  was  in  any  way  considered  \^y  the  Dtrtrict  Y^^ 
The  plaintiff  has  a  right  to  have  that  which  is  material 
evidence  considered  oy  the  Judge,  and  to  have  hi*  ^ 
opinion  upon  it. 

The  learned  J  udge  also  says «  "  The  J  udge,  1  think, 
"  was  also  quite  wrong  in  saying  that  there  was  any 
"  evidence  corroborating  the  jummabundee  and  jonnia- 
"  wassilbakee  of  1263;  the  evidence  alluded  to  is  M^ 
"  the  evidence  of  the  defendants  in  these  suits,  and  the 
"jummabundee  of  1363  was  used  in  the  wassilat  am 
"oetween  the  plaintiffs  and  their  co-sharers  for  the 
"  purpose  of  assessing  the  wassilat,and  nothing  further. 

If  upon  the  re-trial  the  Judge  should  come  to  the  con- 
clusion that  the  jummabundee  of  1276  is  true,  or  that 
the  tenants  agreed  to  pay  the  rent  specified  in  it«  or 
afterwards  paid  it,  which  woukl  be  evidence  of  their 
having  agreed  to  do  so,  it  will  not  be  necessary  to  try 
the  case  with  reference  to  the  jummabundee  of  la^ 
But  it  may  become  necessary  to  do  so,  and  the  plaiaaf 
will  be  entitled  to  rely  upon  that  against  the  defendants 
who  made  depositions  before  the   Principal  Sudder 
Ameen  containing  admissions  of  an  agreement  on  their 
part  to  pay  the  increased  rent.  It  is  not  necessary  that  < 
they  should  have  been  parties  to  that   suit*  or  thai 
the  plaintiff  shoukl  have  been  a  party  with  them.    Thej 
depositions  are  used  against  them  as  admissions,  9m  \ 
are  certainly  admissible. 

It  will  be  for  the  Judge,  if  it  should  become  necessaiy 
to  go  into  that  part  of  the  case,  to  distinguish  carefully 
between  the  cases  of  the  defendants  wbo  mide  IW 
depositions  and  of  those  who  did  not,  agajnst  whoa 
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Mr,  Justice  McDonell  concurs.     The  special 
appeal  is  dismissed  with  costs. 


The  i3lh  July  1874. 

Prestnt.- 

The  Hon'ble  Sir  Richard  Couch.  Kl.,  Chief 
fuslice,  and  Che  Hon'ble  W.  AinsUe, 
Judgt. 

L«iid  Acquisition  Act  (X  of  1870)— Difference 
of  OpinioD— Kgbt  of  AppeftL 

Appeal  from  a  decision  of  Mr.  F.  L. 
Beauforl.  Judge  appoinUd  under  Act  X. 
of  iSyo  for  the  Town  of  Calcutta. 

Anand  Kristo  Boje  and  others,  Appellants, 


W.  H.  Verner,  Collector  under  Act  X.  of 
1870,  Respondent. 


Mr.  Montriou  ami  Mr.  Ev.im  fai 
Appellanis. 


!...„. „_ 

Where  a  Judge  appointud  under  Act  X,  of  iS;,. 


•  The  property  in  this  case  was  a  striji 
;pd  comprising  3  beegahs  9  coltahs  5  l: 
*  I  and  iS  square  feet,  lying  bei.w 
(  Milter's  Burning  Ghlt  and  Kumanoj 
(jhat,  and  belonged  to  the  estate  of  Ki 
Sir  KacJIiikant  Deb  Bahadoor,  deceased. 


.H^BtK  would  not  be  the  bame  amount  of  jirujf  i  hi 
a  matter  which  iJie  lowtt  Court  will  aiicnd  Iti.  In  c 
'itjJiouW  become  necessary  to  givt  a  Jtcrsiin  im 
«  part  o(  the  ease,  and  lo  mibi:  a  decec  uiiur 
'    -tee  in  the  depositions. 

dcctMi  of  Mr,  Justice  Kemp,  hy  which  In-  ■ 

■MM. 1 1^  *he  siredilappeal,  andalsoordl^reJ,  on  then. 

ap^Ki^l  ot  tnedeimdants,  that  the  suit  of   Ih.;    plr,ir 

-:^'«i.(--J    be    3lfogother  diAmUikwl   must  he  reversed   - 

—  j^t  order  that  Ihc  different  suit.?  lie  rcm.nn-i.'j 

:  1  ,tr;i:t  Conn  for  re-trial.     Wethink  that  Ih..  c. 

. , ::  appeal  la  tacli  case  should  abide  the  result. 


was  required  by  the  Government  for  lbs 
construction  of  a  road  in  continuation  of  the 
strand  bank  road  and  of  a  wharf  on  the  east 
bank  of  the  river  Hoogbly  between  AheeieCr 
lollah  Gb^t  and  the  Cbitpore  Canal. 

There  were  no  dama;{es  under  sections  5 
and  17  of  the  Act,  and  the  Collector  oBered 
the  parties  interested  the  sum  of 
Rs.  21,661-9-4,  which  was  equal  to  sixteen 
years'  purchase,  taking  the  rental  to  be  that 
which  was  staled  by  the  claimants,  vie., 
Rs.  1,597-14-9.  The  rates  payable  on  the  land. 
were  calculated  by  the  Collector  to  amount 
to  9  per  cent,  of  the  rental,  t>iit  he  dsducted 
8i  per  cent,  on  this  account,  which  reduced 
ihc  yearly  value  to  Rs.  r,4[6-6-7,  which 
at  sixteen  years'  purchase  is  Rs.  12,661-9-4, 
The  claimant  asked  for  Rs.  10,000  as  damages 
lo  the  rest  of  the  property.  This  the  Col- 
lector refused,  as  the  rest  of  the  land  was 
ordinary  tenanted  land,  and  couidsnot  be 
damajijd  by  the  severance.  The  Collector, 
however,  disputed  the  rental  given  by  the 
claimants,  and  stated  that  a  careful  inquiry 
and  record  of  the  rents  made  in  December 
ib73  showed  a  total  of  Rs.  827-13,  as  against 
Rs.  1,597-14-9  as  stated  by  the  claimanis. 

The  claimants  asked  for  compensation  for 
the  land  at  Rs.  1,600  a  cottah,  amounting  to 
Rs.  1,10,962-3-6,  and  Rs.  4,000  compensa- 
tion for  a  pucca  ghit  on  ihe  land  called 
Rajah's  Khas  GhSt,  and  Rs.  10,000,  already 
mentioned,  for  injury  on  account  of  the 
severance  of  other  property  from  the  river- 
frontage.  The  total  amount  of  compensation 
demanded  was,  therefore,  Rs.  1,14,962-3-6. 

Baboo  Rajendro  Dutt,  the  Assessor  for  the 
claimants,  valued  the  land  at  Rs.  1,200  a 
cottah  on  account  of  its  large  river-frontage, 
and  was  of  opinion  that  the  Rs.  10,000 
claimed  as  damages  should  be  allowed  oo^ 
account  of  the  loss  for  the  riparian  advan- 
tages of  the  land  in  question,  and  likewise  for 
the  loss  which  Shobha  Bazar  and  other  pro- 
perties belonging  to  the  estate  would  suffer 
by  the  taking  away  of  this  properly  from  the 
Rajah's  estate.  He  also  thought  that  th^ 
sum  of  Rs.  4,000  claimed  as  compensation 
on  account  of  the  Rajab's  Khas  Ghat  should 
be  sanctioned,  because  a  similar  gbiC  coulij 
not  be  built  for  an)'tbing  under  that  amount. 

Mr.  Rowe,  the  Assessor  on  behalf  of  the 
Government,  considered  that  the  land  was 
diflicult  of  access  from  the  nearest  large 
public  thoroughfare,  and  that  its  value  was 
on  that  account  less  than  It  would  otherwise 
have  been.  He  awarded  Rs.  26,682-8  as  the 
47-a 
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market-value  of  the  land,  which  he  arrived 
at  as  follows : — 

Rs.  As.  P. 
Annual  rent  of  land  as  stated  by 

claimant  1,682    o    o 

Deduct  Police  and  Lighting 

rates,  included  in  above, 

as  admitted  by  claimant, 

as  the  same  are  recover- 

'  able  from  the  occupiers . . , 


163    o    o 


Total,  Rs.     ... 

This  amount,  vis.^  Rs.  1,519,  at 

sixteen  years'  rental,  would  be 

Deduct  8  per  cent,  on  the 

yearly  valuation    

Total,  Rs.  ... 

Add  value  of  the  gh&t  ad- 
joining the  sick-house  ... 

Add  for  severi'ng  a  portion 
of  the  land'        

,  Grand  Tptal,  Rs. 


i.5»9 


24,304    o  o 

I2t      8  o 

24,182    8  o 

1,500    o  o 

1,000    o  o 

26,68ir^8  o 


The  Judge,  Mr.  Beaufort,  considered  thai 
the  valuation  of  'Baboo  Rajendro  Dutt  was 
very  much  in  e:^cess  of  the  real  value  of  the 
property,  and  tKat  his  award  for  the  ghit  and 
for  the  severance  was  not  based  on  any 
evidence.  He  was  also  of  opinion  that 
Mr.  Rowe's  account  was  based  on  an  errone- 
ous statement  of  the  annual  rental,  but  that 
it  was  otherwise  referrible  to  an  equitable 
principle.  The  Judge  concluded  his  judg- 
ment in  the  following  words  : — 

"The  evidence  afforded  by  the  sales  of 
other  properties  does  not,  I  think,  furnish  a 
good  test  of  the  property  in  question.  It  is 
very  difficult  to  ascertain  the  various  motives 
and  interests  with  reference  to  which  the 
price  has  been  fixed,  and  the  value  of  property 
in  the  consideration  of  different  people  will 
depend,  not  merely  on  the  general  advantages 
or  disadvantages  of  the  position,  but  also  on 
the  circumstances  of  the  vendor  or  purchaser, 
or  both,  I  adhere  to  the  view  which  I  have 
formed  in  other  cases  that  the  best  test  of  the 
value  of  land  is  the  amount  of  the  annual 
produce  of  it,  because  it  may  be  assumed 
that  the  owner  will  realize  from  it  as  much 
as  it  is  capable  of  yielding ;  and  if  he  has 
neglected  his  own  interests,  still  that  amount 
will  show  what  the  property  is  worth  to  him. 
I  adhere  also  to  the  opinion  that  sixteen  years' 
purchase  is  a  fair  allowance.  My  valuation  on 
this  calculation  is  somewhat  more  than  the 
valuation  of  Mr.  Rowe,  because  he  has,  I 
think,  deducted  too  much  on  account  of  the 
rates  and  taxes.    In  the  absence  of  any  evi- 


dence  of  the  value  of  Rajah's  Khas  Ghit, 
I  willingly  accept  Mr.  Rowe's  valuation  of  it, 
viz.,  Rs.  1,500.  But  I  doubt  much  whether 
the  owners  have  any  well-founded  claim  to 
the  Rs.  1,000  which  Mr.  Rowe  would  award 
on  account  of  the  severance,  as  the  adjoining 
property  would  not  be  injured  by  the  sever- 
ance apparently,  and  as  that  property  is  also 
about  to  be  acquired.  Something  may  be 
allowed  on  that  account,  however,  and  taking 
the  whole  account  I  find  that  the  net  total  of 
my  valuation  differs  so  slightly  from  the  net 
total  of  Mr.  Rowe's  valuation  that  I  shall 
not  express  a  dissentient  opinion.  I  concar 
with  Mr.  Rowe  in  awarding  Rs.  26,682-8 
as  the  value  of  the  land.  To  this  sum  will 
be  added  Rs.  4,002-6  as  the  sUtutory  allow- 
ance  at  1 5  per  cent.  On  the  whole  amount, 
Rs.  30,684-14,  interest  at  6  percent.,  will  be 
paid  from  the  date  on  which  the  Collector 
teok  possession. 

"  Each  of  the  Assessors  will  be  paid  a  fee 
of  Rs.  250. 

"  The  costs  of  these  proceedings  will  be 
paid  by  the  Collector." 

The  claimants  appealed  from  Mr.  Beau- 
fort's judgment  on  several  grounds,  none  of 
which  were  gone  into,  the  question  being 
raised  as  to  whether  there  was  an  appeal  in 
such  a  case  as  the  present. 

The  Chief  Justice  delivered  the  judgment 
of  the  Court  as  fol  lows  : — 

Section   24  of  Act  X.  of  1870  says   that 
in  determining  the  amount  of  compensation 
to  be  awarded,  the  Judge  and  Assessors  must 
lake  into   consideration,  firsty   the    market- 
value  of  the  land  at  the  time  of  awarding 
comJ3ensaiion  ;  secondly y  the  damage  (if  any) 
sustained   by   reason   of  severing  the   land, 
from  other  land  of  the  owner;  thirdly ^  the 
damage  (if  any)  sustained  by  the  owner  \>y 
reason  of  the  acquisition  injuriously  affecting 
his   other    property;    and,  fourthly,    if,    in 
consequence  of  the  acquisition,  he  is  com- 
pelled to  changeliis  residence,  the  reasonable, 
expenses  incidental  to  such  change.    Section. 
29  says  that  in  case  the  Judge  and  one  or 
both  of  the  Assessors  agree  as  to  the  amount 
of  compensation,  their  decision  shall  befiasil«. 
Looking  at  section  24,  the  amount  of  coixx^ 
pensation  must  be  treated  to  mean,  not  Ibe 
different   matters  that  are  to  be  taken  i«:xt.o 
consideration  separately,  but  the  whole  com« 
pensation.     In    section    35    the  expressioK^- 
again  occurs :    '^  If  the  Judge  differs  from  botb. 
the  Assessors  as  to  the  amount  of  compecas^.^ 
tion,  he  shall  pronounce  his  decision,"  &c 

Mr.  Beaufort  has    stated  that  on 
points  hQ    differs  from   Mr.  Rowe  in 
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manner  in  which  he  arrives  at  the  amount  of 
the  compensation.  He  expresses  a  doubt 
whether  there  should  be  an  allowance  for  the 
severance,  but  then  he  says  that  something 
should  be  allowed  on  that  account.  His  doubt 
seems  to  be  as  to  the  amount  to  be  allowed. 
He  then  says  :  "  Taking  the  whole  account  I 
find  that  the  net  total  of  my  valuation  differs 
so  slightly  from  the  net  total  of  Mr.  Rowe's 
valuation  that  I  shall  not  express  a  dissen- 
tient opinion.  I  concur  with  Mr.  Rowe  in 
awarding  Rs.  26,682-8  as  the  value  of  the 
land.*' 

When  Mr.  Beaufort  savs  that  he  will  not 
express  a  dissentient  opinion  from  Mr.  Rowe, 
and  that  he  concurs  with  him  in  awarding 
the  sum  named   as  the  value  of  the  land, 
I  cannot  read  it  as  a  difference  of  opinion 
between  them  as  to  the  amount  of  compensa- 
tion.    1  think  the  fair  construction  of  what 
Mr.  Beaufort  says  is,  "  I  do  not,  in  some  of 
these  matters,  entertain  the  same  opinion  as 
Mr.  Rowe ;  I  doubt  whether  his  opinion  on 
some  of  them  is  right,  but  the  difference 
between  us  is  so  slight  that  1  think  1  ought 
to  waive  my  doubts,  and  ought  not  to  dissent 
from  him."     There  is  not,  therefore,  such  a 
di£ference  of  opinioQ  between  the  Judge  and 
the  Assessor^ks  entitles  the  party  to  an  appeal. 
It  is  not  a  question  of  depriving  him  of  an 
appeal.     There  need  not  be   words   which 
will  take  away  an  appeal  which   he»  would 
otherwise  have  had.     Unless  he  brings  him- 
self within  the  words  of  the  section,  he  is  not 
entitled  to  any  appeal.     We  must  see  whe- 
ther the  words  are  such  as  to  give  him  an 
appeal  in  a  case  like  the  present.     Section  34 
Indeed  says  that  the  award  is  to  be  written 
and  signed  by  the  Judge  and  the  Assessors, 
or  Assessor  concurring  therein,  and   is   to 
specify  the  amount  awarded  under  the  first 
clause  of  section  24,  and  also  the  amounts 
(d  any)     respectively    awarded    under    the 
I  second,    third,   and  fourth   clauses  of  that 
iiection.     If  this  is  imperative,    the  award 
must  state  how  much  is  given  for  severance. 
'   There  might  be  a  difBculty  in  having  the 
award  signed  by  the  Judge  and  the  Assessor, 
jlthough   they  both  agreed  as  to  the  total 
lount   of    compensation,   if   they   entirely 
Lgreed   as  to  the   amount  to  be  given 
severance.    But  I   do   not  understand 
Beanfort  as  saying  that  he  is  not  pre- 
td  to  concur  with  Mr.  Rowe  in  the  amount 
be  allowed  for  severance  when  it  comes 
be  inserted  in  the  award.   1  understand  him 
meaning    that  he  will  agree  to  such  an 
ird;  and  I  do  not  see  that  there  would 
any  difficulty  in  having  the  award  drawn 
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up  according  to  the  directions  contained  in 
section  34.  I  think  in  this  case  there  is  no 
appeal  to  this  Court.  The  appeal  must  be 
dismissed. 


I 
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The  I3ih  July  1874: 

Preseni  : 

The  Hon'ble  Sir  Richard  Couch.  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Hindoo    Widow— Arrangement    with     Rever- 
sioners—Mamteoance. 

Case  No.  2153  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Saruuy  dated  the  gth  Jufy 
iSyjy  reversing  a  decision  of  the  Moonsijf 
of  Sewan,  dated  the  gth  May  18 j 2, 

Lalla  Kundee  Lall  and  others  (Defendants), 

Appellants, 

versus 

Lalla  Kalee  Pershad  and  others  (Plaintiffs), 

Respondents. 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Baboo  Mohesh  Chunder  Chowdhry 
for  Respondents. 

Where  persons,  who  are  presumptively  the  next  in 
succession  to  a  widow,  come  to  an  arrangement  by 
which  she  surrenders  possession  to  them,  and  receives  a 
maintenance  from  them,  such  arrangement  must  be 
held  to  be  binding  as  a  family-arrangement,  and  would 
not  be  altered  by  one  or  other  of  the  reversioners  dying 
during  the  lifetime  of  the  widow. 

Couch,   C.J. — The  material  question    in 
this  case  appears  to  us  to  be  that  which  is 
raised   in  the  second  issue  framed  by  the 
Moonsiff,  whether  the  father  of  the  plaintiffs 
or   the    plaintiffs   accepted  the    ikrarnama, 
and    accordingly    held    possession    of  the 
disputed  property  along  with  the  defendants 
for  a  period  of  upwards  of  ten  years  or  not  ; 
because,  if  it  were  so,  the  f&cts  are  that,  in 
the  lifetime  of  the  widow,  and  after  she  had 
become  entitled  to  succeed  to  the  property, 
the  persons  who  were  presumptively  the  next 
in  succession,  and  who,  if  she  had  then  died, 
would  have  been  entitled  to  divide  it  amongst 
them,  came  to  an  arrangement  by  which  the 
widow,  instead  of  continuing  in  possession, 
was  to  receive  from  them  the  24  rupees  for 
her  maintenance,  and  they    were  to    take 
possession  of  the  same  shares  as  they  would 
have  had  if  she  had  then  died. 
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That  appears  to  us  to  be  an  arrangement 
'^liich  the  family  might  come  to,  and  which 
Wbuld  not  be  altered  by  one  or  other  of  them 
dying  in  the  lifetime  of  the  widow ;  and  so 
the  rights,  when  she  died,  being  different 
frbm  what  they  were  when  they  made  the 
arrangement,  each  party  to  it  took  the 
chance  of  what  might  happen  afterwards. 
The  agreement  must  be  held  to  be  binding  as 
a  {amily-arrangement.  It  would  be  binding 
upon  the  father  of  the  plaintiffs,  and  therefore 
18  Upon  them  who  stand  in  his  place.  If,  in 
tht  form  in  which  the  case  com^s  before  us, 
w0  could  give  a  finding  upon  that  question, 
the  suit  might  be  disposed  of  now.  But  we 
have  not  authority  to  do  so.  And  we  cannot 
ijay  that  there  has  been  any  finding  ^pon  the 
question  by  the  lower  Courts.  They  have 
decided  the  case  upon  the  law  of  limitation. 
Although  the  Judge  may  have  used  expres- 
sions which  indicate  what  his  opinion  pro- 
bably would  have  been,  we  cannot  take  them 
as  a  finding.  We  must  send  the  case  down 
to  have  a  finding  upon  this  issue,  and,  when 
it  is  returned  to  us,  we  will  dispose  of  the 
iippeal. 

The  13th  July  1874. 

,    Present : 

The    Hon'ble    W.    Markby    and    Romesh 
Chunder  Mitler,  judges, 

fio&d-suit— Joinder  of  Causes— Money-decree— 
Act  VIII.  of  1859,  s.  7. 

Case  No.  288.2  of  1873. 

Special  Appeal  from  a   decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  16th 
^September  i8jj,   affirming  a   decision   of 
the   Subordinate  Judge  0/  that  District, 
dated  fhe  21st  December  tSy2. 

Grish  Chunder  Mookerjee  (Plaintiff), 
Appellant^ 

versus 


Ramessuree  Dabee  and  others  (Defendants), 

Respondents, 

Baboo  Bhowanee  Churn  Dutt 
for  Appellant. 

Saboo  Huree  •Mohun  Chuckerbutty 
for  Respondents. 

Where  a  holder  of  a  bond  in  which  properties  are 
hypothecated  as  security  for.  money  lent  brings  a  suit 
(or  the  whole  claim,  and  obtains  a  decree,  but  a  part  of 
that  decree  is  infructuous  for  want  of  jurisdiction,  he  is 
not  precluded,  b^  Act  Vi  I.i.  of  1859,  s.  7,  from  maintain* 
ing  a  second  suit  to  enforce  such  part  of  his  claim  (as 


was  infructuously  decreed  in  the  first  suit)  2{:aiiuta 
third  party  who  derives  his  title  through  the  borrower 
subsequent  to  the  date  of  the  bond. 


Mitter,    J.— Tat,    plaintiff  in   this  case 
obtained  two  decrees  for  money  from  the 
Moonsiff's  Court  of  Ousgram  in  Bardwan. 
These  decrees  also  declared  his  lien  over 
certain  properties  hypothecated  to  him  by 
three  bonds  executed  by  defendants  3,  4*  5. 
and  6.     One  of  these  decrees  tiras  based 
upon   a  bond   dated    3rd   Cheyt    1273  for 
Rs.    500,   and   the  other  upon    two    other 
bonds  dated  26th   Kartick    1274,   each  for 
an   amount  less  than    Rs.    100.      On  the 
plaintiff's  proceeding  to  execute  these  decrees 
by  the  sale  of    one    of  the  hypothecated 
properties,  defendants  Nos.  1  and  s  preferred 
objections   under  section  246,   which  were 
allowed.     Hence  this  suit  has  been  brotight 
to  enforce  his  lien  against  this  property  in 
the   hands  of  defendants  Nos.     i    and  2. 
Defendants  Nos.   i  and  2  derive  their  tiile 
by    auction-purchase    of    the    rights    and 
interests  of  the  defendants  Nos.  3,  4,  5,  and  6, 
on  the   5th   Assin  1276,  in  execution  of  a 
simple  decree  for  money. 

Both   the  Courts    below   have   dismissed 
the  claim.     So  far  as  it  was  founded  upon  the 
bond  for  Rs.  500,  it  has  been  disallowed  upon 
the  ground  that  the  instrument  not  being 
registered  could  not  create  a  valid  mortgage; 
and,  so  far  as  it  was  based  upon  the  other 
two  bonds,  upon  the  ground  that  the  Moonsifi 
of  Ousgram  had  no  jurisdiction  over  pro- 
perties situated  in  the  district  of  Beerbhoom. 
The  plaintiff  has  preferred  this  special  appeal, 
and  has  taken  exception  to  the  judgment  of 
the  Courts  below  so  far  as  it  relates  to  the 
two  bonds  of   2ftth   Kartick    1274.      Jt  ii 
contended  that  if  the  Moonsiff  of  Ousgram  ■ 
had  no  jurisdiction,   still  the  present  soit 
should  not  have  been  dismissed,  because  U 
has  been   brought  in   a  Court  which  has 
jurisdiction  over  the   property   in   dispuw. 
It  has  been  further  urged  that  even   if  tilt  \ 
decree  of  the  Moonsiff  of  Ousgram  be  toth- 
sidered  simply  as  a  decree  for  money,  still 
the  plaintiff  is  entitled,  by  a  separate  actioBf 
to  enforce  his  lien,  and  obtain  an  order  for 
the  realization  of  his  money  by  the  saleot 
the  hypothecated  properties.     In  support  €f 
this  contention  a  Full  Bench  decision  of  thii^ 
Court,    reported    in    page    316,   I.  Weeklf 
Reporter,   and   the   ruling   of  a  Di visional- 
Bench  of  this  Court,  reported  in  page  27,  XV,i 
Weekly  Reporter,  have  been  quoted.     Thei 
last-mentioned  case  is  certainly  an  authoriq^ 
for  the  proposition  that,  where  a  holder  of  HJ 
bond  in  which  certain  properties  are  hypoUiO 
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cated  as  security  for  money  lent,  obtains  a 
decree  for  money  only,  he  has  a  right  to 
bring  a  separate  action  to*  enforce  his  lien 
over  the  property  hypothecated  against  a 
third  party  who  derives  his  title  through  the 
borrower  subsequent  to  the  date  of  the  bond. 
The  decision  is  founded  upon  an  expression 
oi  opinion  to  be  found  in  the  Full  Bench 
decision  cited  above. 

The  ground   upon   which   the    decisions 
of  the   lower   Court   rest   regarding    these 
two  bonds  has  not  been  supported — but  the 
contention  of  the  pleaders  for  the  respond- 
ent has  been  that  the  decision  in  page  27, 
XV.,  Weekly  Reporter,   is   not   correct.    It 
has  been  pressed  upon  us  that  the  ruling  is 
directly  contrary  to  the  provisions  of  section 
7    of  the   Civil    Procedure  Code,    because 
where  a  holder  of  a  bond  in  which  properties 
are  hypothecated  as  security  for  money  lent 
brings  simply  a  suit  for  money,  he  must  be 
deemed   to   relinquish  a  part  of  his   claim 
arising  out  of  the  cause  of  action  which  has 
accrued   to  him.     His  whole  claim  arising 
out   of  that   cause  of    action   consists  of  a 
ciaim  for  money,  and  also  a  claim  for  the 
dedaration  of  his  hypothecation  rights.     If 
he  omits  or  relinquishes  the   latter,  he   is 
precluded  from  setting  up  that  claim  again 
in  a  fresh  suit  •  by  the  express  provisions  of 
section  7  of  Act  VIII.  of  1859. 

For  ihe  purpose  of  deciding  this  appeal, 
it  IB  not  necessary  to  enter  into  a  discussion 
of  the  question  of  law  raised  by  the  pleader 
lor  the  respondent.     In  this  case  there  was 
lietther  omission  nor  relinquishment  of  any 
tjon    of  his   claim   on   the   part    of   the 
intiff.     He  did  bring  a  suit  for  the  whole 
im  and  obtained  a  decree,  but  a  part  of  that 
ree  was  infructuous  for  want  of  jurisdic- 
in.     Therefore  the  provision  of  section  7 
not  be  set  up  as  a  bar  to  the  present  suit. 
this  portion  of  the  claim  had  been  omit- 
from   the  jfirst  suit,  it  is  not  quite  clear 
n    then   that  the  provision  of  section  7 
Id  have  precluded   the  maintenance  of 
-second   suit.     In   a  decision  reported  in 
376,  HI.  Madras  High  Court  Reports, 
been  held  that  section  7  only  refers 
a  claim,  the  whole  of  which  can  be  brought 
one  Court  under  section  5  of  the  Act, 
has   no  application  where  it  has  been 
optional  with  a  party  to  bring  one  suit 
ler  the  provisions  of  sections  11  and  12, 
bring*    a_  number  of    suits   in    different 
Hits    having  jurisdiction   over    particular 
ions  of  the  claim.     But  it  is  not  neces- 
now  to  decide  this  point,  because  in  this 
Im  there    has  been  neither  omission  nor 


relinquishment  of  any  portion  of  the  claim 
on  the  part  of  the  plaintiff.  Therefore*  the 
argument  of  the  pleader  for  the  respondent 
setting  up  the  provisions  of  section  7  of 
Act  VIII.  of  1859  as  a  bar  to  this  suit 
wholly  fails,  aii^  the  plaintiff  has  a  right  to 
enforce  his  lien  against  the  defendants  Nos.  1 
and  2  whose  purchase  is  subsequent  to  the 
date  of  these  bonds.  The  result  is  that  the 
decrees  of  both  the  Courts  below,  so  far  as 
they  dismiss  that  portion  of  the  claim  which 
is  founded  upon  the  two  bonds  dated  26th 
Kartick  1274,  must  be  reversed,  and  the 
case  remanded  to  try  whether  these  bonds 
are  genuine  and  bond-fide  instruments  or 
not.  The  costs  to  abide  the  result. 
Markhy,  J. — I  concur. 


The  13th  July  1874. 

Present : 

The  Hon'ble  \V.  Markby  and  Romesh 
Ch under  Milter,  Judges. 

Acknowledgement  of  Consideration«money — 
Registration->Act  VIII.  of  2871,  s.  17,  d.  3. 

Case  No.  254  of  11573. 

Regular  Appeal  from  a  decision  passtd  by 
ihe  Subordinate  Judge  of  Midnapore^ 
dated  the  ryih  July  18 J j, 

Sreenath  Churn  Soor  and  another 
(Defendants),  Appellants, 

versus 

Nilkanto  Dey  (Plaintiff),  Respondent. 

Baboo  Sreenath  Doss  for  Appellants. 

Baboos    Unnoda   Pershad    Banerjee    and 
Doorga  Mohun  Doss  for  Respondent. 

A  document  which  acknowledges  the  receipt  of  con- 
sideration-money for  the  conveyance  of  immoveable 
property  cannot  be  received  as  evidence  unless  it  is 
registered. 

Markby,  J. — The  document  upon  which 
the  plaintiff  in  this  case  brings  his  suit  is  a 
receipt  for  a  portion  of  the  consideration- 
money  for  the  sale  of  certain  property, 
together  with  an  agreement  to  execute  a 
formal  deed  of  sale ;  and  also  an  agreement 
that,  in  a  certain  event,  this  document  itself 
may  be  treated  by  the  purchaser  as  a  deed  of 
sale. 

It  is   not  necessary  to  consider  whether 
under  Act  VIII.  of  1871,  section  17,  clause  2' 
this  document  would  have  to  be  registered 
as  an  instrument  which  operates  to  convey 
in  present  or  in  future  an  interest  in  tmmeve- 
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able  property.  The  case  in  the  Privy  Coun- 
cil, reported  in  16  Weekly  Reporter,  page 
26,  is  an  authority  that  it  must  be  registered 
under  clause  3,  as  being  an  instrument  which 
acknowledges  the  receipt  of  consideration 
fbr  the  conveyance  of  immoveable  property. 
Upon  the  authority  of  that  case,  therefore, 
we  are  bound  to  hold  that  this  document,  not 
being  registered,  cannot  be  received  in 
evidence;  and  we  are,  therefore,  compelled 
by  the  law  to  reverse  the  decision  of  the 
Court  below,  and  to  dismiss  this  suit  with 
costs  in  both  Courts. 


The  14th  July  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Joint-Mortgagors^Error  of  Account— Special 

•  Appeal. 

Case  No.  2047  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  i8th 
June  i8J3j  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
the  30th  November  i8jr. 

Ram  Kanth  Roy  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Kalee  Mohun  Mookerjee  (Defendant), 
Respondent. 

Baboos  Aukhil  Chunder  Sen  and  Sreenath 
Doss  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Doorga 
Mohun  Doss  for  Respondent. 

Where  a  mortgagee  comes  to  an  arrangement  with 
three  out  of  five  joint  mortgagors  by  which  he  consents 
to  take  as  payment  a  money-decree  against  three  of 
them,  the  amount  of  the  decree  must  be  considered  as 
a  sum  paid  in  reduction  of  the  liability  of  the  five. 

A  mistake  of  account  not  being  an  error  in  law  or 
procedure  is  not  a  ground  for  special  appeal.  The 
remedy  lies  in  an  application  for.  review.. 

Couch,  C.J. — The  Judge  in  taking  the 
account  between  the  parlies  was  right  in 
seeing  how  the  debt  stood  on  the  29th  of 
Bhadro  1274,  and  in  allowing,  as  he  did, 
Rs.  7,968  as  having  been  due  for  interest, 
and  as  having  been  paid.  The  only  question 
of  principle  which  appears  to-be  involved 
in  the  manner  in  which  he  has  taken  the 
account  is  whether  he  is  right  in  what  he 
has    done    as    to    the    Rs.    i4,cxx).    We 


think  he  is.  There  being  five  joint-debtors 
and  mortgagors,  the  creditor  and  mortgagee 
came  to  an  arrangement  with  thfee  of  them 
by  which  he  consented  to  take  a  decree 
against  those  three  for  Rs.  14,000.  In  tak- 
ing an  account  of  what  the  five  were  jointly 
liable  for,  this  decree  must  be  considered  as 
if  the  money  was  paid  at  that  time.  The 
plaintiff  chose,  instead  of  taking  the  money, 
to  take  a  decree  for  it.  He  might,  no  doobt, 
do  so,  but  still  it  must  be  considered,  Id 
the  account  with  the  others,  as  a  sum  paid 
in  reduction  of  the  liability  of  the  five. 
And  so  far  there  is  no  error  in  the  principle 
upon  which  the  account  has  been  taken  by 
the  Judge. 

He  has  also  proceeded  upon  a  right  prin- 
ciple in  charging  the  defendants,  the  debtors, 
with  the  interest  upon  the  balance  which 
remained  after  giving  credit  for  the  Rs. 
14,000,  and  in  charging  the  plaintiff  with 
such  money  as  he  thought  ought  to  be 
charged  to  him ;  for  instance,  the  Rs.  1,031 
received  from  the  ijara,  and  the  surplus- 
proceeds  decreed  by  the  Court  on  the  6ih  of 
September  1871.  He  would  be  right  in  this 
if  upon  the  facts  he  found  that  those  moneys 
were  received  by  the  plaintiff  in  such  a  man- 
ner that  they  ought  to  be  set  off  against  the 
balance  of  the  principal  and  interest  after 
giving  credit  for  the  Rs.  14,000. 

If  he  has  made  a  mistake  in  thinking  that 
the  surplus  proceeds  ought  to  be  applied  in 
this  manner,  when  they  ought  to  have  been 
applied  to  the  reduction  of  the  Rs.  14^000, 
it  is  not  an  error  in  law.  It  is  a  mistake 
as  to  what  the  facts  were  respecting  this 
money.  He  may  have  thought  that  they  did 
not  become  applicable  to  the  reduction  d 
any  debt  until  the  decree  of  the  High  Conit 
in  September  1871  was  made  when  tbtf 
plaintiff  established  his  right  to  have  thfl^ 
surplus  proceeds.  The  Court  does  ool 
appear  to  have  given  any  direction  how  tbef 
should  be  applied. 

Then,  as  to  the  allowance  of  the  intere4 
on  the  Rs.  4,000,  if  he  has  made  a  nu^ 
take  in  that  (which  he  may  have  doiM^ 
we  do  not  say  that  he  has  not),  it  is  not  I 
mistake  in  principle.  It  is  not  any  error  ii 
law  or  procedure.  It  is  simply  the  mistata 
of  a  man  who  has  taken  an  account  betwed 
a  debtor  and  creditor  of  what  is  due,  and  hi 
introduced  an  item  into  it  which  he  ought  Q^ 
to  have  introduced.  If  he  has  done  th  ~ 
the  parties  ought  to  have  applied  to 
Judge  to  review  his  decision,  and  h 
pointed  out  his  mistake  to  him.  It  is  not 
ground  for  coming  to  this  Court  in  spe< 
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appeal,  and  asking  it  to  reverse  his  decision, 
and  remand  the  case  to  him  to  take  a  new 
account.  Therefore  it  appears  to  us  that 
no  ground  of  special  appeal  has  been  shown 
in  this  case.  AH  that  we  could  do,  or  could 
have  been  properly  asked  to  do,  is  to  remand 
the  case  to  have  the  account  taken  again. 
The  Court  does  not  do  that  upon  a  special 
appeal  when  there  has  been  no  error  in  law 
which  may  have  produced  error  or  defect  in 
the  decision.  We  think  the  appeal  must  be 
dismissed  with  costs. 


The  15th  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
Ainslie,  Judges. 

Auction-purchaser  under  Act  VIII.  (B.  C.)  of 

Z865— Howladar. 

Case  No.  4C0  of  1874. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Backergunge,  dated 
the  22nd  December  iSyj,  reversing  a  deci- 
sion 0/ the  Officiating  Additional  Moonsiff 
0/  that  District^  dated  the  30th  December 
187 1. 

Mohiooddeen  Mahomed  and  another 
(Plaintiffs),  Appellants, 

versus 

Ram  Kishore  Koondoo  and  others 
(Defendants),  Respondents, 

iir.  C  yackson.  Baboo  Doorga  Mohun  Doss, 
,  and  Afoulvie  Murhumut  Hossein  for 
Appellants. 

\£aboos  3howanee  Churn  Dult  and  Bhyrtib 
Chunder  Doss  for  Respondents. 

An  auct]on-parchaser»  at  a  sale  held  under  Act  VIII. 

T.  C.)  of  1S65,  has  a  right  to  get  rid  of  an  inteimedi- 

hotding*  such  as  a  nowla,  so  far  as  to  substitute 

self   for  the  howladar,  in  respect  of  the  collection 

the  ryots*  rents. 

Jacksotty  J, — Thc  objection  taken  to  the 
ftsion  of  the  Lower   Appellate   Court  in 

case,  which  appears  to  be  well-founded, 

that  the   finding  of  fact  which  the  District 

idge  has  arrived  at  in  the  concluding  part 

his  jadgment  of  the  22nd  December  1873, 

Its  not  involve  a  dismissal  of  the  plaintiff's 

lit.     The  talook,  a  superior  holding  which 

plaintiff  possesses^  is  of  an  ancient  date. 


It  was  originally  part  of  a  larger  talook 
which,  about  the  year  11 80,  appears  to  have 
been  divided  into  three  parts,  each  of  which 
was  constituted  into  a  distinct  talook,  one  of 
them  being  a  moiety  of  the  original,  and  the 
other  two  being  4  anna<;  each,  and  that 
which  the  plaintiff  holds  being  8  annas,  or 
half  of  the  old  talook.  It  seems  that  the  talooks 
so  constituted  have  not  separate  lands  assigned 
to  them,  but  that  the  talookdars,  though 
having  separate  interests,  collected  rents  from 
the  ryots  of  the  old  talook  in  the  proportion 
of  8  annas  and  4  annas  respectively.  Now, 
the  defendant  holds  an  intermediate  tenure 
called  a  howla  which  extends  over  the 
particular  lands  which  have  been  identified 
upon  an  inquiry  of  the  Civil  Court  Ameen, 
and  the  suit  of  the  plaintiff,  who  is  an  auction- 
purchaser  at  a  sale  held  under  Act  VIII.(B.  C.) 
of  1865,  is  to  get  rid  of  the  defendant's 
howla,  and  to  have  himself  placed  in  khas 
possession  so  far  as  that  howla  is  concerned. 
There  have  been,  as  observed  by  the  learned 
Counsel  for  the  appellant,  a  great  many 
I  trjials  in  this  case,  but  the  conclusion  at  which 
[  ^  Judge  has  finally  arrived  is  stated  in  the 
|l lowing  words  :  '*  It  appears  that  the 
•howla  which  the  plaintiff  seeks  to  set 
'^  aside  does  not  belong  exclusively  to  the 
"  talook  purchased  by  plaintiff,  respondent, 
''  but  that,  in  fact,  when  the  original  talook 
''  was  divided,  as  regards  the  jummas,  into 
"  three  distinct  talooks,  there  was  no  partition 
'^  of  the  lands  or  sub-tenures.  This  being 
"  so,  the  plaintiff,  respondent,  cannot  set  aside* 
"  the  howla.  The  appeal  must,  therefore, 
"  be  decreed  with  costs,  the  original  suit 
**  being  dismissed.'.'  Now,  in  point  of  fact,  a 
howladar  is  not,  any  more  than  a  talookdar 
himself,  the  actual  occupier  of  land.  He  is 
only  a  person  receiving  in  respect  of  the  land 
a  proportionate  share  of  the  rent ;  and, 
although  there  is  something  anomalous  at 
first  sight  in  the  position  taken  by  the 
plaintiff,  there  seems  to  be  nothing  which 
should  prevent  the  talookdar  from  getting 
rid  of  an  intermediate  holding,  so  far  as  to 
substitute  himself  for  the  howladar  la 
respect  of  the  collection  of  the  ryots'  rents 
with  regard  to  the  8  annas.  On  that 
question  we  think  the  plaintiff  was  entitled 
to  the  relief  sought,  and  ought  to  have  a 
decree  to  that  extent.  We  think,  therefore, 
that  the  Judge's  decision  must  be  set  aside, 
and  the  plaintiff's  suit  decreed  in  the  manner 
above  stated.  As  this  decision  gives  the 
plaintiff  in  effect  that  which  he  sought  to 
obtain,  we  think  he  is  entitled  to  the  costs 
of  the  proceedings  in  all  the  Courts. 
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The  15th  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  \V. 
Ainslie,  Judges, 

Suit  to  8et  aside  a  Certificate  under  Act  XXVII. 
of  i860 — Proper  Remedy  ag^ainst  such  Certi- 
ficated-Declaratory Decree. 

Case  No.  431  of  1874. 

Special  Appeal  from  a  decision  pasud  by 
the  Officiating  Judge  of  Hooghly,  dated 
the  4th  December  i8yj,  reversing  a  decision 
of  the  Second  Subordinate  Judge  of  that 
District,  dated  the  2jth  February  i8yj, 

Rughoobur  Dyal  Singh. (Plaintiff), 
Appellant, 

versus 

Ram  Ni^rain  Kolya  (Defendant),  Respondent. 

Baboos  Hem  Chunder  Banerjee  and  Saroda 
Churn  Mitter  for  Appellant. 

Mr,  M,  Z.  Sandel  iot  Respondent. 

The  decision  of  a  Court  granting^  a  certificate  under 
Act  XXVU.  of  ih6o  is  conclusive  as  to  the  right  to  the 
certificate,  and  the  remedy  of  any  person  affected  by 
the  certificate  lies  in  a  regular  suit  to  recover  any  sum 
received  by  virtue  of  that  certificate.  A  suit  will  not 
lie  merely  to  set  aside  the  certificate. 

Where  a  certificate  had  been  granted  to  the  personal 
representative  of  a  deceased  shcbait  of  debutlur  pro- 


was  one  of  the  wives  of  Shib  Naratn,  and  by 
Jeebun  Coomaree,  who  was  his  daughter  by 
another  wife.     This  Shib  Narain  died  in  the 
year  1243.     On  the  death  of  Monee  Dabee, 
the  defendant,  claiming  to  be  her  heir,  ob> 
tained  from  the  District  Court,  in  pursuance 
of  a  decision  of  the  High  Court,  a  certificate 
entitling  him  to  collect  the  debts  due  to  the 
estate  of  the  deceased  Monee  Dabee.    This 
suit  was   brought  by  the  plaintiff,  alleging 
himself  to  be  in  possession  of  the  debattur 
property    by  virtue    of    appointment  from 
Jeebun  Coomaree,  who,  he  describes,  as  a 
person  of  very  advanced  age,  and  unable  to 
manage   the  property,  she  being  the  only 
surviving  shebait  after  the  death  of  Monee 
Dabee.     Jeebun  Coomaree  herself,  it  seem?, 
died  shortly  after  the  commencement  of  the 
suit,  and  this  suit  was  brought  in  terms  to 
obtain  a  revocation  from  the  Civil  Court  of 
the   certificate    previously    granted   to   the 
defendant  as  the   )ieir  of    Monee  Dabee. 
The  Court  of  first  instance  dealt  with  it  as  a 
suit  of  that  description,  and  no  objection  lo 
4liat  course  appears  to  have  been  taken,  and, 
after  trying  a  number  of  issues  which  raised 
rlhe  question  of  the  plaintiff's  right  to  succeed 
1  to  this  property  and  of  the  defendant's  birth  1 
and  origin,   the  Subordinate    Judge  finatly 
came  to  the  conclusion  that  the  plaintiff  was 
entitled  to  what  he  asked  for,  and  ordered 
that  "  the  plaintiff's  claim  be  decreed,  and  the 
summary  decision,  under    Act  XXVU.  of' 
i860,  be  set  aside,  the  costs  of  the  plaintiff 
be  paid  by  the  defendant,"  &c. 


icd 


This  judgment  was  appealed  to  the  Districi 
Court.  It  came  on  for  hearing  before  Mr. 
Field,  then  acting  as  the  Judge  of  Hooghlfi 
I  On  the  case  coming  on,  Mr.  Field  recor" 
the  following  note :  "  I  let  the  case 
over  till  to-morrow  to  enable  the  respondeDi| 
vakeel  to  argue  the  point  as  to  whether 
suit  will  lie."  Thereupon  the  case  ap 
have  been  argued,  and  Mr.  Field  recorded 
judgment.     In  the   commencement    oi 


judgment,  we  hear  for  the  first    time  of 
perty,  who  set  up  no  claim  to  the  property,  and'^the  '  suit  being  regarded  by  the  plaintiff's  V 
:J!ul^!j;iL:^K?,f.!!"i'"'^^^  before  ihe  ludffe  as  a  suit  for   declan 


viving  shebait  brought  a  suit  against  the  certificate- 
holder  for  a  declaration  under  Act  VI 11.  of  1659,  s.  1  s, 
the  District  Judge  was  held  to  have  done  right  in 
fef using  the  declaration. 


Jackson,  7.— The  plaintiff  alleged  that 
there  was  a  certain  debutiur  property  for- 
merly belonging  to,  or  administered  ^y,  his 
maternal  grand-uncle,  Shib  Narain  ;  that, 
after  the  death  of  Shib  Narain,  this  property 
was  managed  jointly  by  Monee  Dabee,  who 


Judge  as  a  suit  for  declarai 
The  Judge,  therefore,  first  notices  the 
in  that  aspect.     He  says  :     *'  I  have  read 

*  plaint  carefully,  and  I  think  this  conten: 
'  will  not  hold.    The  commencement  o\ 
'  plaint  and  ihe  prayer  at  the  end  ask 
'  and  mention  one  thing  only,    namely^ 
'  have  the  certificate  set  aside,  and  the  f; 

*  that  the  plaintiff  urges  the  illegVtimacT' 

*  the  defendant  as  a  ground  for  having  || 
'  prayer  granted,  will  not  be  equivalent  fd 

*  prayer  to  have  such  illegitimacy  declaim  1 
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Then  he  goes  on  to  say :   "  Bat,  admitting 

"that  such  a  prayer  were  inserted  in  the 

"plaint,  I  do  not  think  it  would  alter  the 

•*  matter,  for  a  declaratory  decree  on  such  a 

"  point,  not  carrying  any  consequential  relief, 

"  ought  not  to  be  granted  by  a  Civil  Court 

"in  the  exercise  of  the  discretionary  juris- 

"  diction  conferred  by  section  15  of  Act  VIII. 

•*of  12^59/'     In  those  words  he  disposes  of 

the  suit  for  declaration,  and  then  goes  on  to 

<iiscass  the  plaintiff's  competency  to  bring, 

and  the  power  of  the  Court  below  to  entertain, 

the  suit  as  a  suit  for  reversal  of  the  certificate. 

Into  that  question  he  goes  at  some  length, 

and  he  concludes,  chieAy  upon  the  authority 

of  a   case  in   5   Madras    Reports,   p.   283, 

that  no  such  suit  could  be  entertained.     He 

therefore    reversed    the    judgment    of    the 

Court  below,  and  dismissed   the  plaintiff's 

suit  in  lolo. 

The  plaintiff  comes  before  us  in  special 

appeal,  and  he  does  not  contend  that  the 

plaintiff  could  have  a  decree  to  set  aside  the 

certificate,    but   his  contention   is   that   the 

ground  taken  by  the  defendant  in  obtaining 

'  that  certificate,  and  the  case  which  he  set  up, 

and  the  opinion  of  the  Court  upon  that  c:::,se 

were  such  as  threw  a  cloud  upon  his  enj\   - 

ment  of  the  property  in  his  possession,  and 

so  have  given  him  a  cause  of  action.     I 

shoald  not  be  much  disposed  to  hold  that,  if, 

from   the  facts  alleged  by  the  plaintiff  and 

the    issues    framed    in    the   Court    of   first 

.instfince,  it  could   be   concluded    that    the 

plaintiff  did  seek  for  a  declaration,  the  Cpurt 

would  be  precluded  from  giving  it  to  him  by 

reason  of  the  precise  form  or  prayer  of  the 

plaint.       1  am  myself  not  inclined  to  believe 

It  a   declaration   under  section  15  of  the 

[e  w^as  at  all  in  the  mind  of  the  plaintiff 

rhen  he    brought  the  suit.     I  agree  with  the 

district  J  udge  that,  in  the  circumstances  of 

case,  the  Court  below  ought  not,  in  the 

cercise    of  its  proper  discretion,   to  have 

ren  such  a  declaration,  and  I  think  that  the 

diate  Court,  upon  the  plaintiff  asking  for 

before    the  Judge,  was  right   in  refusing 

declaration.      The    fact    is    that    the 

fend  ant  had  obtained  the  certificate  as  the 

rsonal     representative    of    the    deceased 

lee  Oabee.     He  set  up  no  claim  to  the 

»attur   property  which  was  admittedly  in 

hands    of  tfie    plaintiff,   nor    does  the 

liotiff  claim  as  the  personal  representative 

Lonee  X>abee.     In  regard  to  the  certificate, 

XXV II-  of  i860,  it  is  to  be  observed 

the  decision  of  the  Court  granting  the 

ificate  is  conclusive  as  to  the  right  to  the 

ificaCe,  and  that  the  remedy  of  any  person 
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affected  by  the  certificate  lies  in  a  regular 
suit  to  recover  any  sum  received  by  virtue  of 
that  certificate.  That  is  the  view  taken  by 
the  Madras  Court,  and  that  declares  that  a 
suit  merely  to  set  aside  the  certificate  will 
not  lie.  Now,  if  a  suit  to  set  aside  the 
certificate  will  not  lie,  can  it  be  said  that  the 
Court  ought,  under  the  circumstances,  to 
grant  the  declaration,  that  is  to  say,  to 
enunciate,  in  an  abstract  way,  the  preCis'e 
converse  of.  what  is  h«ld  by  the  Court  which 
granted  the  certificate  ?  I  am  saying  this 
upon  the  assumption  that  the  plaintiff  was 
seeking  for  the  same  thing,  but  that  is  not 
the  case  here.  It  is  not  contended  in  this 
case  that  the  plaintiff  would  have  been 
entitled,  if  he  had  asked  for  it,  to  any 
consequential  relief.  It  is  not  suggested 
that  the  defendant  has  collected  and  has 
misapplied  any  debts  which  he  obtained 
under  the  certificate  and  the  proceeds  of 
which  the  plaintiff  would  be  entitled  to.  It 
is  not  even  alleged  that  the  defendant  was 
not  entitled  to  those  debts,  and  for  aught  we 
know  Monee  Dabee  may  have  had  that 
property  as  her  slreedhun,  or  personal 
property  of  her  own,  to  which  the  plaintiff 
would  have  no  claim  at  all.  As  to  a  declara* 
tion  concerning  the  illegitimacy  of  the 
defendant,  it  appears  to  me  that  what  the 
defendant  would  be  entitled  to  a  certificate 
for  constituted  no  such  case  as  would  entitle 
plaintiff  to  ask  the  Court  for  a  declaration 
upon  that  question ;  and,  as  observed  towards 
the  conclusion  of  the  case  by  Mr.  Justice 
Ainslie,  if  there  is  any  circumstance  to  show 
how  useless  a  suit  for  declaration  was,  it  is 
this  :  That,  notwithstanding  the  apprehension 
said  to  be  entertained  by  plaintiff  in  con- 
sequence y'  ne  grant  of  the  certificate  to 
the  defenc'^^t,  as  soon  as  Jeebun  Coomaree, 
the  person  at  that  time  in  possession  of  the 
debuttur,  and  who  opposed  the  application  of 
this  defendant  for  the  certificate  has  passed 
away,  the  plaintiff  has,  without  dispute  or 
opposition,  come  into  possession  of  all  the 
property  that  Jeebun  Coomaree  then  held. 
That  being  the  case,  it  appears  to  me  that 
there  is  no  ground  for  asking  for  the  declara- 
tion ;  and  that,  if  any  such  claim  had  been  in 
the  contemplation  of  the  plaintiff,  the  Sub- 
ordinate Judge  was  wrong  to  grant  it,  and  the 
District  Judge  is  right  in  saying  that  it 
ought  not  to  be  granted.  I  think  therefore 
that  the  special  appeal  entirely  fails,  and 
must  be  dismissed  with  costs. 

Ainslie^  J, — Under  the  circumstances,  I 
cannot  say  that  any  cause  of  action  is  made 
out  by  the  plaintiff. 
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The  i6th  July  1874. 

Present :    . 

The  Hoa'ble  F.  B.  Kemp  and  E.  G.  Birch, 

fudges. 

Hiba — Mahomedan  Law. 

Case  No.  2366  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Mymensinghy 
dated  the  joth  June  i8yjy  reversing  a 
decision  of  the  Moonsiff  of  Niklee,  dated 
the  26th  September  1871, 

Shahjan  Bibee  and  others  (Plaintiffs), 
Appellants, 

versus 

Shib  Chunder  Shaha  and  others  (Defendants), 

Respondents, 

Baboos  Chunder  Madhub  Ghose  and 
Nil^Madhub  Rose  for  Appellants. 

Mr,  J,  S.  Rochfort  for  Respondents. 

^  A  party,  who  executed  a  hiba  under  which  no  posses- 
sion has  been  held,  and  which  is  therefore  inoperative 
under  the  Mahomedan  law,  is  not  thereby  precluded 
from  claiming  under  another  and  distinct  title. 

Kemp,  J. — The  plaintiff  in  this  suit,  the 
special  appellant  before  us,  sued  for  a  share 
of  I  anna  17^  gundas  in  Talook  Noor 
Mahomed,  No.  85,  which  had  been  sold  in 
satisfaction  of  a  decree  against  her  husband 
Arjan,  and  purchased  by  the  defendant. 
Her  case  is  that  this  share  in  the  talook 
in  dispute  is  her  property  under  a  kabin- 
nama  executed  by  her  husband,  the  said 
Arjan,  and  that  the  property,  at  the  time  it 
"Was  sold,  did  not  belong  to  her  husband,  but 
belonged  to  her. 

The  Court  of  first  instance  found  for  the 
plaintiff,  after  going  very  carefully  into  the 
whole  case. 

The  second  Court,  the  Subordinate  Judge 
of  Mymensingh,  Mr.  Hutchinson,  sets 
aside  the  decision  of  the  Moonsiff  for  very 
insufficient  reasons.  In  the  first  place,  he 
appears  to  have  decided  the  case  mainly  upon 
the  supposition  that  the  plaintiff,  inasmuch 
as  she  executed  a  hiba  in  favour  of  her 
brothers,  is  precluded  from  claiming  under  a 
different  title  altogether,  namely,  under  the 
kabinnama.  He,  therefore,  without  going 
into  the  question  whether  the  kabinnama 
was  executed  by  the  plaintiff's  husband  or 
not,  and  whether,  at  the  time  the  property  in 
dispute  was  sold,  the  husband  was  the  bene- 
ficial owner  or  the   wife,  the  plaintiff,   dis- 


missed the  plaintiff's  suit,  and  reversed  the 
decision  of  the  Moonsiff. 

Now,  with  reference  to  the  hiba,  we  find 
that  it  has  been  held  by  a  competent  Court 
that  this  hiba  was  inoperative,  inasmuch  as 
no  possession  was  held  under  it  by  the  donees. 
Possession  under  the  Mahomedan  law  \s 
absolutely  requisite  to  establish  the  validity 
of  a  hiba.  In  this  case,  the  hiba  having 
been  found  inoperative,  there  is  nothing  to 
prevent  the  plaintiff  from  suing  under  anoiher 
and  distinct  title,  namely,  the  kabinnama. 
The  case  must,  therefore,  go  back  to  the 
Subordinate  Judge,  who  will  find  upon  the 
issues  raised  in  the  first  Cqurt  on  the  merits, 
namely,  whether  the  kabinnama  is  genuine 
or  not ;  and  if  so,  whether,  at  the  time  of  the 
sale,  the  plaintiff  was  the  beneficial  owner  of 
the  property  or  her  husband,  the  judgmeal- 
debtor.     Costs  to  follow  the  result. 


The  1 6th  July  1874. 

Present : 

The  Hon'ble  Romesh  Chunder  Mitter,  Judgi. 

Cross-Appeal—Act  VIII.  of  1859,  &  348. 

Case  No.  2096  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Subordinate  Judge  of 
Chittagong,  dated  the  nth  June  i8f$, 
reversing  a  decision  of  the  Moonsiff  of 
Raojan,  dated  the  5M  April  iSyj. 

Moizzunnissa  (Defendant),  Appellant, 


versus 


Mooraree  Dhur  Dty  and  others  (Plaintiffs), 

Respondents, 

Baboo  Debendro  Nath  Bose  for  Appellant. 

Baboo  Aukhil  Chunder  Sen  for  Respondent^' 

The  Lower  Appellate  Court  was  held  to  be  )us6f 
in   refusing  to  enter  into  an   objection    raised  by 
respondent  under  Act  VI II.  of  1859,  s.  348*  in  the  abs( 
of  one  of  the  parties  interested  in  the  deasioo  oi 
first  Court. 

The  plaintiffs,  in  this  case,  three  in  nui 
ber,  sued  the  defendants,  amongst  whom 
special  appellant  Moizzunnissa    is   one, 
recover  possession   of  two  kanees  of  h 
appertaining   to  a  resumed   lakhiraj  mi 
standing  in  the  name  of  Noor  Ali,  the  bi 
band    of    Moizzunnissa,     and     his   brot 
Asgur  Ali. 

The  plaintiffs  allege  that  a  half  share 
the  lands  claimed  was  purchased  in  execati 
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of  a  decree  against  the  heirs  of  Asgur 
Ali  by  plaintiffs  Nos.  i  and  2,  and  the  other 
half  share  was  purchased  under  a  bill-of-sale 
dated  the  30th  Joisto  1229  bv  the  same 
plaintiff  No.  i  and  Ram  Dyal;  that  thus 
having  acquired  the  whole  of  the  talook 
they  were  in  possession  by  receipt  of  rent 
from  defendant  No.  i,  who  held  it  under  an 
ijara  from  the  former  maliks ;  that,  although 
the  term  of  that  ijara  has  expired,  yet 
defendant  No.  i,  in  collusion  with  the  other 
defendants,  has  refused  to  give  up  posses- 
sion ;  hence  this  suit  is  brought. 

It  is  not  necessary,  for  the  purposes  of 
this  special  appeal,  to  refer  to  the  allegations 
contained  in  the  written  statement  of  any 
other  defendant  but  that  of  Moizzunnissa, 
the  special  appellant  before  me. 

Moizzunnissa,  it  appears,  is  one  of  the 
vendors  mentioned  in  the  kobala  of  the 
30th  Joisto  1229,  the  genuineness  of  which 
she  does  not  dispute.  Buf  her  case  with 
reference  to  the  share  covered  by  that 
kobala  is  simply .  this,  that  the  vendees 
(plaintiffs)  are  not  entitled  to  what  is  called 
1  goimjaiSy  or  excess  land.  And  with  refer- 
ence to  the  other  half  share,  which  the 
plaintiffs  claim  as  that  of  Asgur  Ali,  her 
defence  is  that,  long  before  the  plaintiffs' 
auction-purchase,  in  1202  Mughet,  she 
acqairedthis  share  by  purchase  under  a  bill-of- 
liale  executed  by  Asgur  Ali,  and  Noor  Ali, 
bar  husband. 

The  first  Court  decreed  the  plaintiffs' 
ttlaim  to  the  extent  of  one  kanee  alleged  by 
the  plaintiffs  to  have  been  acquired  by  the 
;obala  dated  the  30th  Joisto  1229,  over- 
lings Moizzunnissa's  objection  with  refer- 
ee to  the  goonjais  land.  But,  in  respect 
the  other  share,  the  first  Court  found  that 
izzannissa's  allegation  of  purchase  was 
de  out. 

There    was  an  appeal  by  the   plaintiffs, 
raree  Dhur  and  Ram  Jeebun,  with  refer- 
to  the  portion  of  the  claim  disallowed  : 
it  appears  that,  under  section  348  of  Act 
of  1859,  objections  were  preferred  by 
respondents  with  reference  to  the  por- 
of  cUtim  decreed. 
[The    Subordinate  Judge,  on  the  appeal, 
held   that  the  respondent  was  not  com- 
t  to  question  the  decision  of  the  first 
under  section  348,  because  one  of  the 
interested  in  maintaining  the  decree, 
ly.   Ram  Dyal,  was  not  a  party  to  the 

special  appeal  it  is  contended  that  the 

dlnate     Judge     was    wrong    in    not 

inj;  the  objection  under  section  348  on 


the  grounds  stated  above.  But  it  appears 
to  me  that  that  decision  is  quite  in  accord- 
ance with  the  provisions  of  the  law.  If 
the  respondents  desired  to  question  the  deci- 
sion of  the  first  Court,  they  ought  to  have 
preferred  a  separate  appeal,  making  all  the 
necessary  parties  respondents.  In  the 
absence  of  Ram  Dyal,  who  was  interested  in 
the  decree  of  the  first  Court,  the  Lower 
Appellate  Court  was  fully  justified  in  refusing 
to  enter  into  the  objection  raised  by  the 
respondent  under  section  348. 

With  reference  to  the  appeal  preferred  by 
the  plaintiffs,  the  Subordinate  Judge  has  held 
that  the  kobala  propounded  by  Moizzun- 
nissa is  not  a  genuine  document,  and,  com- 
ing to  this  finding  of  fact,  the  Lower  Appellate 
Court  has  decreed  the  plaintiffs'  appeal.  The 
grounds  upon  which  the  Lower  Appellate 
Court  has  come  to  the  conclusion  that  the 
kobala  of  1 202  is  not  genuine  are  these : — 

isL — That,  in  the  admitted  bill-of-sale 
executed  by  her  and  others  in  favour  of  the 
plaintiffs  on  the  30th  Joisto  1229,  the  share 
of  Asgur  Ali  is  expressly  reserved  as  his 
share,  and  excepted  from  that  conveyance. 

2nd, — That  Moizzunnissa  did  not  prefer 
any  objection  under  section  246  of  Act  VIII. 
of  1859  when  the  share  in  question  was 
attached  as  the  property  of  Asgur  Ali. 

jrd. — That,  in  her  answer  to  this  suit, 
she  says  that  she  obtained  this  property  in 
lieu  of  her  dower,  whereas,  in  the  deed  of 
sale  produced  by  her,  it  is  stated  that  it  was 
sold  for  a  consideration  of  Rs.  40  in  cash. 

^M. — ^That  it  is  not  shown  why  this 
share  should  be  conveyed  to  her  in  lieu  of 
dower  by  her  husband's  brother,  Asgur  Ali, 
who  was  not  liable  for  her  dowry. 

These  are  the  main  reasons  on  which  the 
Subordinate  Judge  had  come  to  the  conclu- 
sion that  the  deed  of  sale  of  1202  is  not  a 
genuine  document. 

It  is  evident  from  this  that  he  has  not  con- 
sidered a  mass  of  oral  evidence  which  is  on 
the  record,  and>  upon  a  careful  consideration  of 
which,  the  first  Court  came  to  a  contrary 
conclusion. 

From  the  judgment  of  the  Moonsiff  it 
appears  that  one  of  the  plaintiffs'  witnesses 
has  proved  a  document,  namely,  an  ijara- 
lease  of  the  year  12 12,  which,  if  true,  would 
go  to  a  very  considerable  extent  in  supporting 
Moizzunnissa's  allegation,  because  we  find 
that  by  that  document  Moizzunnissa  dealt  with 
this  property — the  whole  of  it — as  belong- 
ing to  her  exclusively.  It  is  true  that  in 
that  document  she  does  not  refer  to  the  bill- 
of-sale  of  1202,  but  she  expressly  seems  to 
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declare  that  she  had  derived  her  title  to  this 
property  in  lieu  of  her  dower-claim.  But 
that  is  a  matter  of  observation  pertinent  to 
an  inquiry  upon  a  question  of  fact.  But, 
apart  from  this,  the  Lower  Appellate  Court 
does  not  appear  to  have  examined  the  rest  of 
the  oral  evidence  upon  which  the  Moonsiff 
strongly  relies.  But  for  this  defect  alone,  I 
would  have  hesitated  to  interfere  with  the 
finding  of  the  Lower  Appellate  Court  on  a 
question  of  fact,  if  it  did  not  appear  that 
some  of  the  grounds  upon  which  that  finding 
is  based  have  no  foundation  at  all  upon  the 
record  .of  this  case. 

First  of  all  the  Subordinate  Judge  strongly 
relies  upon  the  argument  drawn  from  the 
admitted  bill-of-sale.  But,  upon  examining 
that  document,  I  find  that  the  argument  is 
entirely  unfounded.  The  bill-of-sale  appears 
tj  deal  with  four  different  properties.  With 
reference  to  three  of  them  the  share  of 
Asgur  AH  is  expressly  reserved,  but  no  such 
reservation  appears  to  have  been  made  with 
respect  to  the  disputed  property.  If  this 
kobala  leads  to  an  inference  relevant  to 
the. question  at  i.ssue  in  this  case,  it  rather 
leads  to  an  inference  in  favour  of  the  defend- 
ant than  against  her.  It  is  true  that,  in  the 
schedule  of  that  document,  the  share  not 
sold  is  stated  to  be  in  the  name  of  Asgur  Ali, 
but  this  was  so  mentioned,  because  the  talook 
stood  in  his  name ;  just  in  the  same  way  as 
the  share,  which  was  sold  and  was  admitted 
to  belong  to  Moizzunnissa,  is  mentioned  as 
being  in  the  name  of  her  husband,  Noor  Ali. 
Therefore  the  first  ground  on  which  the 
Subordinate  Judge  relies  appears  to  be 
wholly  based  upon  a  misconstruction  of  the 
admitted  bill-of-sale. 

The  Subordinate  Judge  is  equally  in  error 
with  reference  to  the  third  ground  mentioned 
above,  namely,  that  Moizzunnissa  in  her 
written  statement  alleges  that  she  obtained 
this  property  in  lieu  of  her  dower,  whereas, 
in  the  deed  of  sale,  it  is  recited  that  the 
property  was  sold  for  a  consideration  of 
Rs.  40  in  cash. 

Upon  referring  to  her  written  statement,  I 
find  that  she  alleges  that  she  paid  Rs.  40 
as  consideration  over  and  above  her  dower- 
claim. 

It  further  appears  that  the  Subordinate 
Judge  has  not  only  overlooked  the  direct 
evidence  in  support  of  the  kobala,  but  has 
also  overlooked  the  fact  that,  out  of  the 
witnesses  examined  by  the  defendants  in 
support  of  that  document,  two  of  them, 
namely,  Tumeezooddeen  and  Jaffur  Ali, 
were  witnesses    cited    by    both   parties.     I 


have  shown  above  that  two  of  the  main 
grounds  of  the  Subordinate  Judge's  conclu- 
sion are  entirely  unfounded. 

Therefore,  under  these  circumstances.  I  am 
bound  to  set  aside  the  judgment  of  the  Lower 
Appellate  Court,  and  to  remand  the  case  to 
that  Court  for  a  fresh  decision. 

The  learned  pleader  for  the  respondent  has 
quoted   a  case    to   be  found   at  page  223, 
Volume   XIX.,   Weekly   Reporter — Nowbut 
Singh  and  others  vs.  Chultur  Dharee  Singh 
and   others — and   has   contended    that  this 
misconstruction  of  a  document  like  thekobala 
alluded   to    above   is  not  such    a   miscoa- 
slruction  as  would  constitute  a  ground  of 
special   appeal.     Referring   to  that  decisioa 
it  appears  to  me  to  be  wholly  inapplicable, 
because  the  judgment  of  the  Lower  Appellate 
Court  is  sought  to  be  set  aside  in  this  case, 
not  upon  the  ground  of  misconstruction  of  a 
document  which  is  the  foundation  of  a  suit, 
but  upon  the  ground  that  the  Lower  Appel- 
late  Court   has   based    its  judgment  pardy 
upon    certain   circumstances   which  do  not 
really  exist,  and  that  there  is  a  defect  in  die 
investigation  ot  that  Court  in  its  not  having 
taken  into  consideration  important  evidence 
upon  which  the  judgment  of  the  first  Court 
is  based. 

For  these  reasons  the  case  must,  as  I 
have  already  said,  be  remanded  to  the  Lower 
Appellate  Court  for  re-trial.  Costs  will  abide 
the  result. 


The  24th  June  1874. 

Prtsent : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 

Enhancement  of  Rent — Azeemabadee  RiqKO  | 
and  Sicca  Rupees — Conversion  into  Compasy's  \ 
Rupees— Jurisdiction  of  High  Court. 

On  Appeal  from  the  High  Court  0/  Judi- 
cature at  Fort  William  in  Bengal,* 

Meer  Mahomed  Hossein  | 

versus 

Alexander  John  Forbes. 

Defendant,    representing  the  grantees  of  a  talook 
under  a  sunnud  made  in  1775/  when  the  rent  reserred 

*  From  the  judgment  of  Kemp  and  E.  Jackson,  jj.| 
in  Special  Appeal  No.  8ri  of  1868,  decided  on  the* 
3rd  August  1868. 
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was  Sanwat  Azeemabadee  Rs.  3,599,  was  sued,  by  the 
auction-purchaser,  for  enhancement  of  rent  to  Co.'s 
Rs.  8,465-2.  The  Hiffh  Court  held  that,  under  Act  X. 
of  tS59,  h^  ^^  "o^  entitled  to  enhance,  as  from  the 
time  of  the  permanent  settlement  (1802)  down  to  1835, 
when  sicca  rupees  were  converted  into  Company's  rupees, 
defendant  and  his  predecessor  had  paid  sicca  Rs.  2,107 
in  lieu  of  Azeemabad  Rs.  2,599;  but  they  allowed  the 
Azeemabadee  rupees  to  be  converted  into  Company's 
rupees  according  to  a  fresh  calculation,  z.  e.^  at  a  hig^her 
rate  than  Rs.  2,248,  at  which  the  conversion  had  been 
made  when  sicci  rupees  ceased  to  be  a  legal  tender : 

Held  that,  as  the  case  was  before  the  Hi^h  Court  in 
special  appeal,  they  had  nothing  to  do  with  the  evidence- 
There  was.  no  evidence  upon  which  it  could  be  found 
that  Azeemabadee  Rs.  2,599  ^^^  ^^  ^  higher  value  than 
Co/s  Rs.  2.24^*;  but,  even  if  the  High  Court  had  the 
power  of  finding  and  had  found  such  fact,  yet,  as  the 
parties  had  agreed,  from  a  period  antecedent  to  the 
permanent  settlement,  that  the  Azeemabadee  Rs.  2,599 
should  be  converted  into  siccas  at  the  rate  which  had 
hsen  paid  down  to  1836,  and  which  had  then  been 
converted  int<»  Company's  rupees,  the  High  Court  was 
wrong  in  overruling  the  decision  of  the  Judge  who 
had  tried  the  issues,  and  had  dismissed  the  plaintiff's 
suit. 


The  appellant,  the  defendant  in  the  suit> 
represents  the  grantees  of  a  talook  under  a 
sunnud,  which  was  made  in  1775,  of  certain 
lands,   the  rent  reserved  at  that  time  being 
Sanwat      Azeemabadee     Rs.      2,599.     ^^^ 
plaintiff  represents  a  person  who  purchased 
ihe   zemindaree   in   which   the  talook    was 
sitaate  at  an  auction-sale;  and  he,  as  repre- 
sentative   of   the  zemindar,  claimed,  in  the 
first    instance,  to  enhance   the   rent  to  the 
present    value  of  the  lands.     He  sought  to 
:  raise    the    rent  of  Azeemabadee   Rs.   2,599 
to    Co/s    Rs.    8,465-2.    The    High    Court 
held    that,  under   Act   X.  of    1859,   he  was 
not   entitled   to   enhance.   Act   X.  of    1859, 
section  1 5,  says :     '*  No  dependent  talookdar, 
'*or    other   person   possessing  a   permanent 
"transferable   interest  in  land    intermediate 
between   the   proprietor  of  ,an  estate  and 
ihe  ryots,  who,  in  the  provinces  of  Bengal, 
"Behar,      Orissa,    and    Benares,    holds   his 
"talook    or  tenure  (otherwise  than  under  a 
"terminable  lease)  at  a  fixed  rent  which  has 
j**not   been   changed  from   the  time  of  the 
1^  permanent  settlement,  shall  be  liable  to  any 
I** enhancement  of  such   rent,   anything    in 
section  51,  Regulation  Vlll.  of  1793,  or  in 
any    other   law,  to    the   contrary   notwith- 
standing."   They  found  that,  from  the  time 
^of  the    permanent  settlement   down   to  the 
Itime  when  sicca  rupees  were  converted  into 
•Company's  rupees  in  1S35,  the  defendant  and 
[his   predecessor  had  paid  sicca  Rs.   3,107 
[in  Hen  of   Azeemabadee  Rs.   2,599,    Tnat 
I'lmt  could    not  be  changed   now,   even   if 
lit  could  be  shown  that  the  calculation  under 
f which    the    Azeemabadee    Rs.    2,599    were 
^*onverted    into  sicca    Rs.  2,107    was  erro- 
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neous.  It  would  be  impossible  now  to  go 
back  to  the  grant  of  1775,  ^"^  ^^  say  that 
the  sicca  Rs.  2,107,  which  has  been  the 
rent  paid  from  the  time  of  the  permanent 
settlement,  is  now  to  be  changed,  because  it 
originated  out  of  a  grant  by  which  Sanwat 
Azeemabadee  Rs.  2,599  were  reserved. 
The  High  Court  held  that  this  was  not  an 
enhancement  of  the  rent,  but  merely  a  valua- 
tion of  the  old  rent  of  Azeemabadee 
Rs.  2,599,  *"^  therefore  they  allowed  the 
Azeemabadee  rupees  to  be  converted  into 
Company's  rupees  according  to  a  fresh  cal- 
culation. 

The  Judge  found  that  there  had  been  no 
change  except  the  conversion.  He  says  : 
"  Both  parties  having  been  called  upon  to 
**  adduce  evidence  on  these  points,"  those 
were  the  two  issues  which  the  High  Court 
had  sent  down  to  be  tried,  **  the  appellants 
"have  filed  dakhillas  or  receipts  from  1241 
"M.S.  to  1364  M.  S.,  with  the  exception 
"  of  1262  M.  S.,  and  which  have  been 
^*  attested  by  Moonshee  Jowahir  Ali  on 
**  their  behalf.  Those  documents  show  how 
"  much  they  paid  in  each  year,  and  to  a 
"  certain  extent  prove  that  the  jumma  has 
**  not  been  changed  during  those  years." 
The  receipts  show  that  the  jumma  was  paid 
in  Company's  rupees,  and,  therefore,  to  alter 
the  amount  of  Company's  rupees  now,  yoM 
must  go  back  beyond  the  permanent  settle- 
ment to  show  that  these  Company's  rupees, 
which  have  been  paid  for  more  than  the  last 
20  years,  were  too  ^mall  an  amount  as  com- 
pared with  the  Azeemabadee  Rs.  2,599 
reserved  in  1 775.  He  says :  "  Attested  copy 
"  of  an  urzee  of  Baijnath  Sing  has  also  been 
*'  filed  in  reply  to  a  perwanna  issued  by  the 
"Collector.  He  was  surbuiakar  of  the  pro- 
"perty  from  1243  to  1252  M.  S.  This 
"paper  shows  that,  in  May  1828,  or  1236 
"  M.  S.,  the  rent  of  the  istemrar  was 
"sicca  Rs.  2,107."  He  says  that  this  docu- 
ment shows  that  at  that  time,  viz.^  May 
1828,  the  rent  was  sicca  Rs.  2,107. 
"From  the  copy  of  the  sunnud  filed  in 
"  former  suits,  the  rent  was  fixed  at  Sanwat 
"Rs.  2,599;  8=2^  Sanwat  Azeema- 
"  badee  rupees.  The  document  above  men- 
"  tioned  shows  that  the  rent  has  been 
"changed  into  sicca  Rs.  2,107,  9=ioi 
"  sicca  rupees  ;  and,  again,  according  to  the 
"  batta  allowe  d  in  sicca  rupees  at  the  rate 
"of  6-IO-8  per  cent.,  changed  to  the 
"equivalent  in  Company's  Rs.  2,248-1-8. 
"  Beyond  this  equivalent  in  the  rupees 
"  current  at  different  eras,  no  change  can  be 
"discovered  of  the    rent    of   the    istemrar 
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"  having  ever  been  really  changed  since  the 
"grant  of  the  sunnud  in  1795  A.D.  The 
"  respondent,  Mr.  A.  J.  Forbes,  has  sub- 
"  milled  no  evidence  of  any  kind  to  show 
"  the  contrary,  or  to  rebut  the  presumption 
"  that  the  land  has  been  held  at  that  rent 
"  from  the  time  of  the  permanent  settle- 
"  ment."  He  then  goes  on,  and  in  a  note 
at  the  foot  of  his  judgment,  he  says  :  "  With 
"  reference  to  the  second  issue,  namely,  the 
"  difference,  if  any,  between  the  Sanwat 
*•  Azeemabadee  rupees  and  the  Company's 
"  rupees,  the  claim  for  the  excess  having  been 
"  dismissed,  there  is  no  necessity  to  go  into 
"the  matter.  Regulation  XXXV.  of  1793, 
"  section  14,  which  gives  the  different  rupees 
"  current  at  the  time,  clearly  lays  down  that 
"  96  old  Patna'  Sanwats  are  equivalent  to 
"sicca  Rs.  100  of  the  19th  Sun,  and  to 
"  reduce  sicca  rupees  into  Company's,  the 
"sum  of  6-10-8  per  cent,  is  allowed,  i,  e., 
"  Company's  Rs.  106-10-8  equal  to  sicca 
"  Rs.  100."  Then  he  says:  "See  MuUer's 
Tables."  Now,  the  Regulation  to  which  the 
learned  Judge  refers  is  Regulation  XXXV. 
of  1793.  ^^  recites  that  it  was  necessary  that 
there  should  be  no  other  coin  in  circulation 
or  in  use  except  the  sicca  rupee  of  the  1 9th 
Sun,  and  they  state  the  mode  in  which  that 
was  to  be  brought  about.  Having  stated 
that  sicca  rupees  only  should  be  received  at 
the  treasury  in  payment  of  revenue,  that 
they  should  be  received  in  payment  for  salt, 
they  prohibited  parties  from  making  contracts 
after  a  certain  date  in  any  other  coin  than 
the  sicca  rupee,  staling  that,  if  they  entered 
into  any  such  contract  for  any  sum  of  money 
excepting  sicca  rupees,  the  contract  should 
not  be  enforceable  in  a  Court  of  Law.  Then 
they  say :  "  By  the  operation  of  these  rules 
"  the  various  sorts  of  old  and  light  rupees 
"must,  in  course  of  lime,  fill  to  their 
"  intrinsic  worth  compared  with  the  sicca  of 
"the  19th  Sun,  as  they  will  produce  no 
"more  in  the  mint,  and  to  which  they  will 
"  necessarily  be  brought  to  be  converted 
"  into  siccas,  as  they  will  be  no  where  pass- 
"  able  or  in  demand  as  coin  from  being 
"  no  where  a  measure  of  value."  Then, 
after  this  Regulation,  it  appears  that  the 
Rs.  2,599  were,  by  arrangement  between 
the  parties,  the  one  who  was  bound  to  pay 
the  rent,  and  the  other  who  was  entitled  to 
receive  it,  converted  into  sicca  Rs.  2,107. 
That  was  before  the  permanent  settlement. 
The  permanent  settlement  in  this  district  was 
made  in  1802.  That  is  stated  in  the  respond- 
ent's case.  The  rent  having  been  converted 
into  sicca  rupees  before  the  permanent  settle- 


ment in  1802,   the  permanent  settlement  was 
made   with  the  plaintiff's  predecessor,  and 
the  Government,   in  fixing   the  amoant  of 
revenue  which  was  to  be  paid   under  the 
permanent  settlement,  looked  to  the  assets  oi 
the  estate,  and  they  must  have  taken  the  assets 
of  this  estate  as  sicca  Rs.  2,107,  and  estimated 
the  revenue  which  the  zemindar  would  have 
to  pay  accordingly.     The  permanent  settle- 
ment was  fixed  upon  the  basis  that  the  rent 
which  was   payable   under  the   pottah  was 
sicca  Rs.  2,107,  and  from  the  time  of  the  per- 
manent settlement  that  is  proved  tohavebeea 
the  only  amount  paid  in  discharge  of  rent  up 
to  the  time  when  the  sicca  rupee  was  abo- 
lished.    That  rupee  was  abolished  by  Act 
XIII.  of  1836.     By  section  i  it  was  enacted 
that,     "  from     the     ist    of    Januar}*   1838, 
"the  Calcutta  sicca  rupee  shall  cease  to  be 
"a  legal  tender  in  discharge  of  any  debt, 
"  but  shall    be    received   by   the    Collector 
"of  Land  Revenue  and  at  all  other  public 
"  treasuries  by  weight  and  subject  to  a  charge 
"of  I  per    cent,   for  re-coinage."     Then  \\ 
states  that  the  new  coin,  which  is  called  the 
Compan  y's  rupee,  should  be  tak^n  at  the  rate 
of  16  new  or  Company's  rupees  for  every  15 
Calcutta  sicca  rupees  of  due  weight,  that  is 
to  say,  the  Company's  rupee  wis  equal  to 
I  Jths  of  a  sicca  rupee. 

From  that  time,  then,  the  defendant  could 
not  continue  to  pay  his  rent  in  sicca  rupees, 
because  the  sicca  rupees  had  been  abolished, 
and  it  had  been  enacted  that  no  tender  should 
be  made  in  sicca  rupees.  It  was  therefore 
necessary  to  convert  4.he  sicca  Rs.  2,107 
into  Company's  rupees,  and  that  was  done  by 
adding  the  difference  between  the  Company's 
rupees  and  the  sicca  rupees,  and  from  that, 
time  the  sicca  Rs.  2,107,  which  had  been 
paid  from  the  time  of  the  permanent  settle- 
ment, were  converted  into  Co.'s  Rs.  2,248, 
which  were  paid  from  that  time  down  to 
time  of  the  commencement  of  this  suit. 

It  appears  to  their  Lordships  that,  if  a 
question  as  to  the  value  of  the  Azeemabad 
rupees  could  have  been  entered  into  at  alli 
the  present  suit,  the  conduct  of  the  parti 
in  dealing  with  the  Azeemabadee  Rs.  2,S99t! 
for    upwards    of    50    years    as     being 
equivalent  of  sicca  Rs.   2,107   would   ha' 
been    much    stronger    evidence     than 
evidence  which  is  given  in  this  case  by 
Palmer  from  the  old  almanac,    or   by 
Judah  from  Prinsep's  Tables,    in   which 
stated  that  there  was  no  actual  valuation 
the  Sanwat  Azeemabadee  rupee.      He  s 
"The  information  will  be  found  in  Pn 
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^'Tables,  in  vhicb  he  also  admits  some  errors 
"  are  to  be  found ;  at  the  same  time  he  states 
"  that  those  tables  do  not  give  the  equivalent 
"of  Sanwat  Azeemabadee  in  Company's 
"rupees,"  they  only  give  it  in  siccas. 

Now  the  Judge  upon  that  evidence,  finding 
that,  from  the  time  of  the  permanent  settle- 
ment down  to  1836,  sicca  Rs.  2,107  were 
the  only  rent  which  had  been  paid,  and  that 
from  1836  these  sicca  rupees  had  been  con- 
verted into  Co/s  Rs.   2,24a,   held  that  the 
plaintiff  was  not  entitled  to  recover  from 
the  defendant  at  a  higher  rate  than  that 
iFhich  had  been  paid  from  1835  to  the  time 
of  the  commencement  of  the  suit  as  the  equi- 
valent of  sicca  Rs.  2,107,  ^"cl  dismissed  the 
plaintiff's  suit.    The  High  Court,  however, 
thought  that  the  plaintiff  was  entitled,  at  this 
distance  of  lime — notwithstanding  the  mode 
in  which  the  parties  had  dealt  with  it,  not- 
I  withstanding  the  fact  that  no  Azeemabadee 
;  rupees  had  ever  been  paid  as  rent  from  the 
I  time  of  the  permanent  settlement  down  to 
■.  the  tinae  of  the  commencement  of  the  suit — 
I  to  recover  at  the  rate  of  Sanwat  Azeema- 
:  badee  Rs.  2,599  ^°  ^^  converted  into  Com- 
pany's rupees ;  and,  according  to  the  evidence 
which    has  been  given  in  the  cause,  they 
converted  the  Sanwat  Azeemabadee  Rs.  2,599 
,  into  Company's  rupees  at  a  higher  rate  than 
^JRs.  2,248.    The  case  was  before  the  High 
Court  upon  special  appeal,  and  therefore,  in 
ttricuiess,  they  had  nothing  to  do  with  the 
tvtdence  in  the  cause.     There  was  no  evi- 
^nce  npon  which  (even  if  they  could  have 
^ineen  allowed  to  do  so  by  law)  they  could  find 
t   Sanwat  Azeemabadee   Rs.   2,5^    was 
a  higher  value  than  the  Co.'s  Rs.  2,248 
o  which  they  had  been  converted ;  but, 
Ipen  if  they  had  the  power  of  doing  that, 
had  done  so,  the  parties  had  agreed,  from 
iod  antecedent  to  the  permanent  settle- 
t,  that  the  Sanwat  Azeemabadee  Rs.  2,599 
Id  be    converted   into  a  different  coin- 
namely,   the  sicca   rupee  at  the  rate 
had   been  paid  down  to    1836,   and 
h  in    1 836  had  been  converted  into  the 
ble  equivalent  in  Company's  rupees. 

bder  these  circumstances  their  Lordships 

that    the  High  Court  was  wrong  in 

iling^   the  decision  of  the  Judge  who 

the    issues,   and   they   will,   therefore. 

Ay  recommend  Her  Majesty  that  the 

in    of    the    High    Court    should     be 

(d,  that  the  decision  of  the  Judge  of 

lower    Court  should  be  affirmed,  with 

costs   of  this  appeal  and  the  costs  in 

High  Court. 


The  2nd  July  1874. 

Present  : 

The  Hon' ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Rec^istration — ^Act  XX.  of  1866,  ss.  66  to  69— 
Certificate  under  s.  68— Endorsements  on 
Registered  Documents. 

Cas'eNo.  86  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  ijth  February  18'jj, 

Mussamut  Rohimoonissa  (Defendant), 

Appellant^ 

versus 

» 

Shaikh  Abdoollah  Khan  (Plaintiff), 
Respondent, 

Baboos  Sreenath  Doss,  Aukhil  Chunder 
Sen,  and  Chunder  Madhub  Ghose  for 
Appellant. 

Mr,  C,  Gregory,  Baboo  Kalee  Mohun  Doss, 
and  Moulvie  Murhumut  H ossein  for 
Respondent. 

The  registration  of  a  document  under  Act  XX.  of 
1S66  is  complete  wlien  all  the  requirements  stated  in 
ss.  66,  67,  68,  and  69  have  been  fulfilled  ;  and  the  certi- 
ficate mentioned  in  s.  6i  is  prima-facie  evidence  of 
such  completeness. 

Where  a  kobala  bore  the  above  certificate,  a  memo- 
randum from  the  Sub-Registrar  stating  that  he  was  not 
satisfied  that  the  heirship  of  the  party  conveying  had 
been  established  was  held  in  no  way  to  a£fect  the  regis- 
tration. 

Where  the  requirements  of  the  law  had  been  fulfilled, 
a  report  made  by  the  Sub-Registrar  in  which  he  express- 
ed his  intention  to  reject  the  document  was  held  not  to 
affect  its  claim  to  being  a  well-registered  document 
within  the  meaning  of  s.  49. 

Markby,  J, — In  this  case  the  suit  was 
substantially  brought  by  the  plaintiff  to  eject 
the  defendant  Sreemutty  Rohimoonissa  from 
the  possession  of  the  property  in  question ; 
and  the  title  which  the  plaintiff  sets  up  is  a 
title  derived  from  one  Moonaim,  who,  he  says, 
wds  the  heir  of  one  Alfa  Bibee,  deceased. 
A  good  many  questions  have  been  raised  and 
considered  more  or  less  fully  by  the  Subor- 
dinate Judge,  but  the  question  which  we 
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have  to  decide  is  a  very  narrow  one.  The 
property  now  in  dispute,  as  well  as  other 
property  belonging  to  the  family,  was  said  to 
have  been  dealt  with  on  different  occasions 
by  the  members  of  the  family — first,  in  a  tuk- 
seemnama  ;  next,  in  a  wuseeutnama  ;  and 
lastly,  in  a  kobala — which  last  document  was 
also  said  to  have  been  executed  by  Moonaim. 
Now  we  desire  it  to  be  fully  understood  that 
we  express  no  sort  of  opinion  whatsoever  as 
to  the  true  construction  of  these  three  instru- 
ments, even  supposing  them  to  be  genuine 
instruments  and  well  proved,  for  the  con- 
struction of  these  instruments  might  affect 
the  rights  of  persons  who  are  not  now  before 
the  Court ;  nor  do  we  express  any  opinion  as 
to  the  genuineness  of  the  first  two  documents. 
All  that  we  say  upon  that  point  is  that  we 
do  not  agree  with  the  Subordinate  Judge 
that,  upon  the  mere  inspection  of  these  three 
documents,  it  is  safe  to  come  to  the  conclusion 
as  to  all  of  them  that  they  are  not  true  and 
bond  fide.  The  reason  why  it  is  unnecessary 
for  us  to  go  into  the  two  earlier  documents 
at  all,  and  also  why  it  is  unnecessary  for  us 
to  go  minutely  into  the  construction  of  these 
documents  together  with  the  kobala,  is 
because  it  has  been  admitted  (as,  indeed,  it 
could  not  be  denied)  that,  if  the  kobala 
relied  upon  by  the  defendant  to  protect  her 
#  possession  against  the  plaintiff,  namely,  the 
kobala  of  the  13th  Falgoon  1228  Mughee, 
is  a  genuine  document  registered,  the  plaint- 
iff's title  will  then  be  entirely  excluded ; 
because  that  kobala  conveyed  away  .  the 
whole  interest  of  his  vendor  Moonaim  ;  and, 
as  the  plaintiff's  title  is  subsequent  in  date  to 
that  of  this  kobala,  for  the  same  reason, 
therefore,  also  it  is  unnecessary  for  us  to  go 
into  the  genuineness  of  the  plaintiff's  kobala. 
It  is  perfectly  useless  to  him  in  this  suit  if 
the  defencjiant's  kobala  is  genuine.  Now, 
with  reference  to  that  last  document  which 
has  been  called  a  kobala,  although,  as  we 
have  said,  we  do  not  intend  to  go  minutely 
into  the  true  construction  of  documents 
which  might  affect  the  interest  of  persons 
who  are  not  before  the  Court,  we  think  that 
the  Subordinate  Judge  has  treated  it  from  a 
somewhat  wrong  point  of  view.  It  was  not 
a  kobala  in  the  sense  of  being  a  sale  by  a 
person  of  an  undisputed  title  to  a  stranger ; 
it  was  obviously  rather  in  the  nature,  to  some 
extent  at  any  rate,  of  a  confirmation  of  a 
title  previously  set  up.  It  is,  at  any  rate,  cer- 
tain that  it  was  not  possible  either  for 
Moonaim,  or  for  those  who  claim  through  him, 
now  to  say  that  his  succession  as  heir  to  the 
deceased  Alfa  Bibee  was  uncontested  ;  and, 


in  fact,  his  succession  to  the  property  never 
took  effect  at  the  time  of  her  death.  It 
appears  from  the  evidence,  and  that  is  the 
finding  of  the  Subordinate  Judge  also,  that 
possession  of  the  property  of  Alfa  Bibee 
never  came  into  the  hands  of  Moonaim.  On 
the  contrary,  the  person,  who,  under  the  lav, 
obtained  a  certificate  as  the  representative  of 
Alfa  Bibee,  was  not  Moonaim,  but  the  defend- 
ant, Rohimoonissa,  to  whom  the  certificate 
was  granted  after  a  petition  had  been  pat  Id 
on  behalf  of  Moonaim  assenting  to  the  certifi- 
cate being  granted  to  her.  That  view  of  the 
matter  is  of  some  importance,  because  it 
entirely  disposes  of  the  argument  of  the 
Subordinate  Judge  and  also  the  argument 
that  has  been  used  here  with  reference  to  the 
value  of  the  property. 

The  principal  question  which  we  have  to 
determine  is  whether   that  kobala,    as  we 
will  continue  to  call  it  for  convenience,  was 
duly  executed  by  Moonaim.     Now,  we  mast 
say  that  it  appears  to  both  of  us  that  the 
evidence  given  upon  this  point  is  unusaaiW 
good.    The   persons  called  are  vakeels  of 
the  Judge's   Court ;  they  are,  therefore,  it 
must  be  presumed,   men  of  respectabilitj, 
whose  character  was  at  stake :  thev  are  not 
obscure  persons,  who,  when  they  left   the 
Court,  cannot  be  traced;  they  are  persons 
residing  on  the  very  spot  where   all  iheaej 
transactions  took  place,  and  also  where  the 
trial   took   place.     It  can  scarcely  be  sop-j 
posed  that  they  would,  for  no  motive  what-] 
ever,  give  false  evidence  in  this  case.     Upoftj 
reading  their  evidence,  it  also  appears  that 
is  just  the  sort  of  evidence  which  men 
business,  wholly  disinterested  in  the  matt 
would  give  in  a  matter  of  this  kind.     Beside 
the  evidence  of  these  vakeels,  there  is  oih( 
evidence   in   the    case;    but    we    ourselw 
should   be  perfectly   willing  to   accept 
evidence  of  those  witnesses  as  fully  suffic 
to  establish  the  genuineness  of  this  conr^J 
ance.     But,  besides  that,  there  are  impoitai 
circumstances  to  which,  we  think,  sufficiei 
attention   has   not  been  paid  by   the  low< 
Court.     This    document   was    undoabtef 
registered,  that  is  to  say,  it  was  presented  H 
the    Registry    Office   for    registration   v{ 
shortly  after  it  was  executed,  and  we 
come  presently  to  the  question  as  to  whetl 
the   registration   was   in  law  sufficient; 
tlie  deed  was  undoubtedly  produced,  and 
registrar  was  fully  satisfied  that  the 
who  professed  to  have  executed   it  appeal 
before  him,  and  acknowledged  the  esecutu 
and  more  than  that,  a  discussioa  sabsequi 
arose  as  to  the  registration  of  another  <i( 
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ment — ^the   wuseeutnama,   and    the    conse- 
quence of  that  was  that  a  discussion  took 
place  as  to  the  kobala  also,  which  could 
hardly  have  escaped  Moonaim's  attention,  and 
which  would  have  led  to  his  repudiating  the 
kobala,  if  he  had  not  really  executed  that 
docament.     Further  than  that,  there  is  upon 
the  record  a  petition,  in  which  the  fact  of  the 
execution  of  this  document  is  fully  stated  and 
acknowledged   by  Moonaim.    That  is  the 
petition,  to  which  we  have  before  alluded, 
upon  which  the  certificate  was  granted.    Now, 
that  petition,  on  the  face  of   it,  does  not 
profess  to  be  signed  by  Moonaim  himself,  but 
by  a  vakeel  on  his  behalf,  by  whom  also  it 
was  presented  to  the  Court.     That  vakeel 
has  been  called,  and  he  has  stated  that  the 
signature  to  the  document  is  his.     His  evi- 
dence is  very  brief,  but  we  may  take  it  that 
he  asserts  that  he  presented  this  document 
on  behalf  of  Moonaim.    It  appears  on  the 
record  that  no  question  of  any  sort  was  put 
*  to  him  by  the  plaintiff's  Counsel,  though  the 
parties  were  fully  represented  in  the  Court 
below ;  and  if  the  plaintiff  really  challenged 
'  the  authenticity  of  this  petition,  it  was  his 
duty  to  show  that  the  evidence  given  by  this 
I  witness  was  false.    Therefore  in  this  case  we 
:  have    not   only   the    evidence   of   the    two 
vakeels  on  whom  we  ought  to  place  a  great 
iciiance,  but  we  have  the  surrounding  cir- 
cumstances which  strongly  corroborate  their 
testimony. 

Then  another  argument  has  been  urged 
that  it  may  be  that  this  document  was 
executed  by  Moonaim,  but  that  it  was  what 
called  a  paper-transaction  and  the  con- 
eration  never  passed.  Well,  if  it  is  quite 
ar  that  no  consideration  did  really 
possibly  we  might  come  to  the 
nclusion  that  it  was  not  a  real  conveyance 
this  interest,  but  that  it  was  some 
mee  arrangement  which  ought  not  to 
the  title  of  the  plaintiff.  But  upon 
point  also  we  think  the  evidence  is 
lie  conclusive.  The  witnesses,  to  whom 
have  already  alluded,  speak  positively  to 
that  the  money  was  there  ready  to  be 
d  over.  Some  of  the  witnesses  say  that 
ey  saw  that  the  money  was  paid  over. 
ides  that  we  have  in  the  document  itself 
distinct  recital  that  the  money  has  been 
d;  and  in  the  petition  already  referred 
there  Is  a  distinct  allusion  that  the  money 
been  paid.  The  only  objection  taken 
this  point  is  that  the  petition  speaks  of 
''Separate  receipt,  and  the  witnesses  do  not 
k  of  any  separate  receipt.  We  think 
is  is  mach  too  narrow  a  ground  to  justify 
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the  conclusion  that  all  those  witnesses  com- 
mitted perjury  in  this  respect.  There  may 
be  a  mistake  in  the  petition  as  to  the  parti- 
cular form  of  the  receipt,  but  there  could 
be  no  mistake  as  to  the  money  having  been 
actually  received  or  no,  which  was  ,really 
the  important  matter  ;  and  it  is  quite  con- 
sistent with  the  evidence  of  those  witnesses 
that  a  receipt,  not  of  a  formal  kind,  may 
have  passed  between  the  parties  without 
there  being  any  mention  of  it  before  them. 
It  seems  to  us,  therefore,  that  this  point 
also  entirely  fails. 

The  only  other  objection  that  has  been 
raised  is  as  to  whether  this  kobala  is  a 
registered  document  in  accordance  with  the 
law.  Now,  upon  that  point  we  have  only  to 
see  whether  certain  requirements  of  the 
law  have  been  performed.  These  require- 
ments are  fully  detailed  in  A6t  XX.  of  1866, 
which  was  in  force  when  this  deed  was  exe- 
cuted ;  and  if  these  ceremonies  have  been  gone 
through,  then  this  document  is  a  registered 
document.  For  although  the  sub-registrar 
has  in  certain  cases  discretion  whether  he 
register  or  not,  and^lthough  he  has  to  exercise 
his  mind  in  coming  to  a  conclusion  upon  cer- 
tain questions  of  fact  before  he  registers,  yet 
if  he  goes  through  the  ceremonies  which  are 
required  by  law,  the  registration  has  taken 
place,  whatsoever  opinion  he  may  afterwards 
express  in  the  matter.  Now,  we  find  on  the 
back  of  this  document  a  certificate  that  the 
document  has  been  registered.  That  is  the 
certificate  mentioned  in  section  68  ;  that 
certificate  is  now  upon  the  document,  and 
that  certificate  is  under  the  law  a  primd  facie 
evidence  that  the  document  is  registered. 
The  only  reason  why  it  is  said  not  to  be  so 
in  this  case  is  not  on  account  of  any  counter- 
evidence  that  has  been  given  to  show  that 
the  primd  facie  registration  was  not  a 
real  registration,  but  because  there  is  also 
upon  the  document  a  Bengali  memorandum, 
signed  by  the  sub-registrar,  in  which  a 
certain  statement  is  made..  Now  we  think 
the  most  favourable  view  which  can  be 
taken  in  this  case  for  the  plaintiff  is  to 
suppose  (as  he  has  asked  us  to  suppose)  that 
this  document  remained  in  the  hands  of  the 
sub-registrar  until  this  second  memoran- 
dum was  put  upon  it,  which  was  on  the  27th 
March  1867 — the  document  having  been 
presented  for  registration  on  the  27th 
February  1867.  It  appears  to  us  that  even 
taking  that  view  of  the  case,  the  document 
must  still  be  considered  as  properly  and  fully 
registered.  The  registration  is  complete 
when  all  the  requiren^ents  stated  in  sections 
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66,  67,  68,  and  69  have  been  fulfilled,  and,  as 
we  have  said,  the  certificate  is  primd  facie 
evidence  that  they  have  been  fulfilled,  and 
therefore  that  the  registration  is  complete. 
All  that  this  memorandum  amounts  to  is  a 
statement  that  the  sub-registrar,  for  some 
reason  or  other,  after  having  given  that 
certificate,  or,  at  any  rate,  whilst  he  gives 
that  certificate,  is  not  satisfied  that  the 
heirship  of  the  person  who  professed  to  be 
the  conveying  party  in  this  kobala  has  been 
proved.  It  has  been  admitted  that  under 
the  law  that  would  not  be  a  valid  reason  for 
refusing  to  register  the  document,  and  the 
only  question  which  we  have  to  consider  is 
whether  that  can  be  treated  as  a  refusal  to 
register.  Now,  the  law  distinctly  lays 
down  how  the  registrar  is  to  refuse  a  docu- 
ment presented  for  registration.  If  he  refuses 
to  register  a  deed,  he  is,  under  section  82, 
bound  to  write  on  the  document  "  Regis- 
tration refused,''  and  then  he  is  to  make  a 
certain  memorandum  in  a  certain  book,  and  so 
forth.  Now,  even  if  we  take  it  in  that 
view  which,  as  we  have  already  said,  is  the 
most  favourable  view  we  can  take  for  the 
plaintiff,  we  think  we  are  bound  to  hold  that 
whilst  that  certificate  is  upon  the  document, 
whatever  may  have  been  the  intention  of  the 
sub-registrar  in  writing  that  memorandum, 
that  in  no  way  affects  the  fact  that  the 
document  is  a  registered  document.  A  certain 
report  made  by  the  sub-registrar  has  been 
referred  to  in  which  he  is  said  to  have  used 
the  expression  that  he  intended  to  •"  reject " 
the  instrument.  It  is  not  very  clear  what  he 
meant  by  that,  and  we  greatly  doubt  whether 
that  statement  could  be  received  in  evidence  ; 
but  even  if  it  be  so  received,  still  it  appears 
to  us  that  whatever  may  be  the  meaning  of 
that  statement,  what  we  have  to  look  to  is 
what  are  the  requirements  of  the  law,  and 
whether  those  requirements  have  been  ful- 
filled; and,  taking  that  view  of  the  case,  it 
seems  to  us  that  this  document  is  a  well- 
registered  document  within  the  meaning  of 
section  49  of  the  Registration  Aft.  There- 
fore, so  far  as  the  formality  of  registration  is 
concerned,  there  is  no  impediment  to  the 
title  of  the  defendant  and  to  her  holding 
possession  of  the  property  under  that  title. 

These  are  the  grounds  upon  which  the 
plaintiff  attempted  to  make  out  that  the 
defendant's  title  is  not  2,  good  one,  and  we 
think  he  has  entirely  failed.  The  judgment 
of  the  Subordinate  Judge  was  wrong  and 
ought  to  be  reversed.  The  plaintiff's  suit 
will  be  dismissed  with  costs  in  this  Court 
and  in  the  Court  below. 


The  6lh  July  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Monis, 

Judges, 

Mortg^ag^e  Bonds — Decree — Execution-Sale- 
Priority  of  Charge — Liens. 

Case  No.  2200  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Sarun,  dated  the  loth  July 
^^73i  affirming  a  decision  of  the  Moofui§ 
ofPursah,  dated  the  i^th  June  i8'j2. 

Dhurm  Lall  Roy  and  another  (Defendanlsj, 

A  ppellants, 

versus 

Dusruth  Singh  and  another  (Plaintiffs), 
Respondents, 

Mr.  R,  E,  Twidale  for  Appellants. 

Bahoo  Bhyruh  Chunder  Banerjee 
for  Respondents. 

A,  on  the  i6th  November  186S,  executed  a  moitgi^j 
bond,  by  which  he  chargfed  certain  property  «■ 
Rs.  1,000  in  favour  of  B  and  C.  On  the  17th  he  execufe 
another  bond,  by  which  he  charged  the  same  pro^ief 
in  favour  of  D  and  E.  After  this  B  and  C  sued  t 
mortgagor  on  the  first  bond,  and  obtained  a  decree! 
according  to  which  the  property  was  sold,  and  vtfj 
bought  by  themselves.  Somewhat  later,  D  and  Ea2i»' 
brought  a  suit  against  the  mortgag  or,  and  obtained  ti 
decree  for  the  sale  of  the  property.  In  attemptifigtOJ 
sell  it  they  were  opposed  by  B  and  C,  who  were  in  po^j 
session,  and  their  application  for  execution  was  refos 
D  and  E  then  sued  B  and  C  to  obtain  a  declaratios 
their  right  to  sell  the  property  in  execution  of  the  dec 
which  they  had  obtained  on  their  bond  of  i/ih  Nove 
ber.     The  lower  Courts  gave  them  a  decree  : 

Held  that  the  Courts  were  not  right  in  deprtviog  w, 
and  C  of  the  benefit  of  the  decree  which  they  obtaiMdJ 
on  their  bond  of  16th  November,  and  giving^  priority  ' 
D  and  E  for  their  charge  of  a  later  date.     The  s 
effected  hy  B  and  C  was  subject  to  all  valid  liens 
any)  of  prior  date  subsisting  upon  the  same  propei 
at  the  time  of  the  sale ;  but  later  liens  could  not  but^ 
postponed  to  that  of  B  and  C. 


Phear ^  J, — The  matter  in  dispute  betweeft 
the  parties  in  this  suit  has  arisen  out  of  fi^- 
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bond- transactions.      The  first  of  these  is  a 
bond  executed  on  the  28th  January  1867,  by 
which    Alum     Chand    and     another,     who 
together  may  be  conveniently    called    the 
mortgagor,  charged  a  certain  4-anna   share 
of  a  mouzah  with  Rs.  700  in  favour  of  one 
Dasruth   Singh,  one   of    the    two    present 
plaintiffs,  and  Dhurm  Lall,  one  of  the  two 
present  defendants,  jointly.    The  second  was 
abend  executed  on  the  6th  May  1867,  by 
which  the  mortgagor  charged  the  same  pro- 
perty with  Rs.  250  in  favour  of  Nunkoo,  the 
2nd  defendant.     The  3rd  was  a  bond  exe- 
cuted on  the  same  day,  namely,  the  6th  May 
1867,  by  the  same  mortgagor,  charging  the 
same  property  with  Rs.  1 50  in  favour  of  one 
Buxi,  the  other  co-plaintiff.     The  fourth  was 
a  bond  executed  on  the  i6th  November  186^, 
by  which  the  same  mortgagor  charged   the 
same  property  with  Rs.  1,000  in  favour  of 
both  the  present  defendants,  Dhurm  Lall  and 
Nankoo.     The  fifth  and   last  was   a  bond 
executed   on  the    i7lh    November  1868,  by 
which  the  same  mortgagor  charged  the  same 
property  with  Rs.  700  in  favour  of  the  two 
plaintiffs. 

In  this  state  of  the  property  the  defend- 
ants brought  a  suit  against  the  mortgagor 
for  the  realization  of  the  charge  of  the 
Rs.i,oco,  created  in  their  favour  by  the  bond 
of  i6th  November  1868.  They  obtained  a 
decree;  the  property  was  sold  according  to 
the  decree,  and  bought  by  themselves.  Some- 
what later,  the  present  defendants  also 
brought  a  suit  against  the  mortgagor  to  obtain 
realization  of  the  charge  created  in  their 
favour  by  the  bond  of  17th  November  1868, 
and  obtained  a  decree  against  the  mortgagor 
for  the  sale  of  the  mortgaged  property. 
They  then  applied  for  a  sale  of  this  property 
in  execution  of  this  decree,  but  were  met  by 
an  objection  from  the  present  defendants,  who 
vere  strangers  to  their  suit  and  decree,  that 
tfce  property  had  already  been  sold  to  them, 
and  was  in  their  possession ;  and  the  Court, 
^hich  was  charged  with  the  execution  of  the 
decree,  sustained  the  objection,  and  refused 
the  application  for  execution. 

This  suit  is  brought  by  the  plaintiffs 
against  the  defendants  to  obtain  a  declaration 
of  their  right  to  sell  the  property  in  question 
In  execution  of  the  decree  which  they  have 
obtained  against  the  mortgagor  upon  the 
footing  of  the  bond  of  17th  November  1868. 

Both  the  lower  Courts  have  arrived  at  the 
conclusion  that  the  plaintiffs  are  entitled  to 
the  decree  which  they  seek.,  It  need  hardly 
be  remarked  that,  if  they  are,  and  if  they  sell 


this  property  free  of  incumbrance,  according 
to  the  terms  of  their  decree,  they  will  entire- 
ly deprive  the  defendants  of  the  benefit  of 
the  decree  which  they  obtained  for  the 
realization  of  their  bond  of  the  1 6th  Novem- 
ber .1868,  and  will,  in  fact,  get  a  complete 
priority  for  their  charge  of  the  1 7th  Novem- 
ber 1 868  over  that  of  the  defendants,  which 
was  dated  the  previous  day. 

It  seems  quite  plain  that  this  cannot  be 
right.  And  indeed  it  appears  to  as  that  the 
lower  Courts  have  taken  a  wrong  view  of 
the  relative  rights  of  the  plaintiffs  and  the 
defendants.  So  far  as  concerns  the  bonds  of 
the  1 6th  and  17th  November  respectively, 
there  is  nothing  apparent  which  should  serve 
to  deprive  the  defendants  of  the  priority 
which  the  earlier  date  gives  to  their  charge. 
The  Lower  Appellate  Court  has  formed  the 
opinion  that  it  was  the  intention  of  the  con- 
tracting parties  in  these  two  bond-transac- 
tions, although  the  plaintiffs  were  not  party 
to  the  first,  nor  the  defendants  to  the  second, 
that  they  should  both  stand  upon  the  same 
level,  and  that  the  mortgagees  in  the  two 
should  share  the  advantages  of  the  double 
charge  between  them.  As  has  been  already 
remarked,  however,  the  effect  of  the  decree 
which  has  been  made  in  this  suit  upon  this 
view  of  the  transactions  is  to  give  the  whole 
advantage  to  the  later  bond-holder  in  priority 
to  the  earli.er  one.  But  we  find  nothing  in  the 
judgment  of  the  Lower  Appellate  Court  which 
affords  substantial  support  to  this  opinion,  or 
which  can  in  law  give  the  present  plaintiffs, 
under  their  bond, of  the  17th  November  1868, 
even  equality  with  the  defendants  under 
their  bond  of  the  previous  date.  On  the 
facts  stated  by  the  Lower  Appellate  Court, 
the  sale  which  the  defendants  effected  in 
execution  of  the  decree  obtained  by  them 
on  their  bond  of  the  i6th  November  con- 
veyed the  property  to  them  free  of  the  later 
incumbrance.  It  was  pressed  upon  us  that 
the  consideration  both  for  the  charge  of  the 
Rs.  I  ,ooo  in  favour  of  the  defendants  and  of 
the  Rs.  700  in  favour  of  the  plaintiffs  was 
made  up  mainly  of  debts  due  from  the 
mortgagor  to  the  plaintiffs  and  defendants 
respectively,  for  which  these  parties  had  each 
prior  liens  upon  the  same  property.  And 
that  therefore  the  present  plaintiffs  were, 
at  any  rate,  entitled  to  realize  their  earlier 
lien  out  of  the  property  in  the  hands  of  the 
defendants.  This  may  possibly  be  so.  As 
to  this  point  we  express  no  opinion  what- 
ever. The  sale  effected  by  the  defendants 
to  themselves  in  execution  of  the  decree 
which  they  had  obtained  upon  their  bond  of 


3^4 


Civil 


THE   WKSKLV  RSPORTER. 


Rulings.        [Vol..  XXn. 


November  1868  must  have  been  no  doabt 
subject  to  all  valid  liens  of  prior  date  exist- 
ing upon  the  same  property  at  the  time  of 
the  sale.  And,  if  the  present  plaintt£Es  have 
still,  either  jointly  or  severally,  subsisting 
liens  upon  this  property  of  a  date  earlier 
than  i6th  November  1868,  there  can  be 
little  doubt  that  they  are  entitled  to  enforce 
these  liens  against  the  property  which  the 
defendants  have  bought,  provided  they  take 
the  proper  steps  for  this  purpose.  But  it 
is  not  pretended  that  they  have  yet  taken 
any  steps  by  action  or  suit  to  enforce  any 
earlier  lien  than  that  dated  17th  November 
1868,  which,  if  it,  as  is  said,  includes  and 
keeps  alive  the  earlier  lien,  yet,  at  the 
same  time,  certainly  comprehends  something 
more ;  and  indeed  it  is  plam  from  the 
description  of  the  bonds  which  has  already 
been  given  that  the  present  plaintiffs  could 
not  join  in  enforcing  any  lien  except  that, 
if  any,  which  rests  upon  the  bond  of  17th 
November  1868.  And  that  must  manifestly 
be  postponed  to  the  lien  for  which  the 
defendants  have  sold.  Had  the  plaintiff, 
Dusruth,  sued  alone,  and  made  all  necessary 
parties  defendants,  the  relative  rights  of  the 
different  incumbrances  might  have  been 
precisely  determined,  and  the  property  equit- 
ably applied  to  the  discharge  of  their  claims : 
the  various  questions  arising  out  of  the  fact 
of  the  defendants  having  sold  to  themselves, 
and  from  the  union  of  later  with  earlier 
charges,  might  have  been  satisfactorily  set- 
tled. But  this  course  has  not  been  taken. 
And  without,  therefore,  considering  more 
particularly  what  remedies  the  present  plaint- 
iffs respectively  may  have  for  the  purpose 
of  making  good  any  earlier  liens,  if  either 
of  them  have  any,  it  is  sufficient  for  us  at 
present  to  say  that  we  think  that  the  decrees 
of  the  lower  Courts  in  the  present  suit  are 
wrong,  and  that  the  suit  ought  to  be 
dismissed  with  costs. 

Indeed,  it  is  perhaps  doubtful  whether 
the  suit,  in  its  present  form,  ought  to  have 
been  entertained  at  all,  because,  as  we  under- 
stand, the  decree  which  the  defendants 
obtained  on  their  bond  for  the  purpose  of 
enforcing  their  bond  of  the  i6th  November 
1868,  was  a  decree  against  the  property 
itself  in  the  hands  of  the  mortgagor,  and 
the  decree  of  the  present  plaintiffs  on  their 
bond  of  the  following  date  seems  to  have 
been  of  the  like  character. 

The  decree  of  the  Lower  Appellate  Court 
is  reversed,  and  the  suit  dismissed  with  costs 
in  all  the  Courts. 


The  8ih  July  1874. 
Present: 

The  Hon'ble  F .  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Diluviated  Lands—Proprietorship  of  Site— Act 
IX.  of  X847,  «•  7— Reg-  XI.  of  x8^  s.  4»  cL  3* 

Case  No.  155  of  1873. 

Regular  Appeal  from  a  decision  passed  P 
ike  Subordinate  Judge  of  Rajshahye, 
dated  the  nth  March  i8yj. 

The  Collector  of  Rajshahye  (Defendant), 

Appellant, 

versus 

Ranee  Shama  Soonduree  Debia  and  others 
(Plaintiffs),  Respondents, 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellant. 

Baboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Respondents. 

Where,  after  a  village  was  submerged^  the  proprietor 
of  the  permanently  settled  estate  of  which  it  had  foroed 
a  part  continued  to  pay  her  full  quota  of  GovemacBt 
revenue : 

Held  that  the  submergence  of  the  site  did  not 
deprive  the  owner  of  her  property,  and  its  re-ap| 
as  an  island  did  not  render  it  liable  to  be  taken 
sion  of  by  Government  under  Regulation  XI.  of  iSsj 
s.  4,  cl.  3,  referred  to  in  Act  IX.  of  i847»  s.  7. 


T^Birchy  J. — It  has  been  admitted  before 
by  the  Government  pleader  that  the  lands 
dispute   are   identical    with    the    diluviate^ 
lands  of  Debeenngger,  and  that  they  hai 
formed  on  the  old  site  of  the  village  whi< 
belonged  to  the  plaintiff.    This  being  so,  al' 
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that  we  have  to  consider  in  this  appeal  is 
whether  the  fact  of  the  land  forming  as  an 
island  gives  the  Government  a  title  to  it 
under  clause  3,  section  4,  Regulation  XI.  of 
1825. 

In  this  case  we  are  fortunate  in  having  a 
series  of  authentic  maps  prepared    by  the 
Survey  officers,  from  which  we  are  able  with- 
out difficulty  to  trace  the  changes  that  have 
taicen  place   in  the   course  of  the  .Ganges 
within  the   last  sixteen  years   in  the  tract 
wherein  the  land  in  dispute  is  situated.  These 
maps  conclusively  show  that  the  Ganges  first 
encroached  on  the  plaintiff's   land;  that   it 
divided  itself  for  a  time,  and  threw  out  a  new 
aim  or  sota ;  that  the  main  channel  again 
receded,   leaving  the  site  of  the  diluviated 
portion  of  Debeenugger  washed  on  the  one 
side  by  the  main  channel  of  the  Ganges,  and 
on  the  other  side  by  the  new  arm  or  sota. 
As  the  river  has  receded,Uhis  arm  has  natur- 
ally been  drying  up.     At  the  time  when  this 
arm  was  supposed  to  be  not '  fordable,  the 
Coiiector  stepped  in  and  resumed  the  land 
as  an  island  chur,  and  we  are  now  called  on 
to  determine  whether  the  Government  had 
any  right,  assuming  that  the  sota  was  not 
fordable,  to  take  possession  of  the  land. 

In  the  case  of  Nogendro  Chunder  Ghosez'j. 
Mahomed  Esof,  B.  L.  R.,  Volume  X.,  p.  429,* 
their  Lordships  of  the  Privy  Council  thus 
observe  : — 

"  No   express  provision  is  made  for  the 
"  case  of    land  which  has  been  lost  to  the 
'*  original  proprietor  by  the  encroachment  of 
•'  the   sea  or  fiver.    But,  on  the  other  hand, 
"  there  ■  is  nothing  to  take  away  or  destroy 
"  the  right  of  the  original  proprietor  in  such 
a   case ;  which  must  therefore  be  deter- 
mined by  the  general  principles  of  equity 
or  justice  under  the  5th  Rule.    That  the 
^^  right  of   the  proprietor  in  the  case  last  put 
^  exists  and  is  recognized  by  law  in  India,  is 
'**  established  by  at  least  two  cases  decided 
/'at  this    Board,  and  therefore  binding  on 
*^  their  Lordships,  viz.y  the  case  of  Mussamut 
l^lmam  Bandi  z^j*.  Hurgobind  Ghose,tand  the 
**  recent   case  of  Lopez  vs,  Muddun  Mohun 
^Thakoor,t  decided  on  the  nth  July  1870." 

Iln  Lopez's  case  it  was  remarked  that  no 
principles  of  equity  would  give  the  plaintiff's 
l^roperty  to  the  defendant.  So  in  that  case, 
iriioever  was  the  owner  of  the  land  before 
tiie  inundd^tlon  and  formation  of  the  sota, 
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remained  the  owner  while  the  site  was  sub- 
merged and  after  it  became  dry.  All  that 
has  to  be  ascertained  in  a  case  of  this  descrip- 
tion is  to  whom  does  the  site  belong.  It 
is  not  denied  that  the  site  of  plaintiff's  vil- 
lage Debeenugger  and  the  land  in  dispute  are 
identical.  External  marks  there  may  be 
none,  but  the  identity  of  the  site  is  clearly 
established  by  the  maps,  and  the  objection 
urged  in  the  lower  Court  by  the  Collector 
against  the  identity  has  been  very  properly 
withdrawn  here.  This  being  so,  there  can  be 
no  doubt  that  the  lower  Court  has  correctly 
applied  the  law  in  holding  that  the  submer- 
gence of  the  site  did  not  deprive  the  plaintiff 
of  her  property.  That  site  formed  part  of 
her  permanently-settled  estate,  and  she  con- 
tinued to  pay  her  full  quota  of  Government 
revenue,  although  the  village  was  submerged. 
As  soon  as  it  re -appeared  and  was  taken 
possession  of  by  Government  as  an  island,  the 
plaintiff  took  a  lease  from  Government  that 
the  property  might  not  pass  into  other  hands. 
Sbe  has  now  succeeded  in  showing  that  the 
land  belongs  to  her,  and  not  to  Government. 
The  appeal  of  the  Government  must  be  dis- 
missed with  costs. 

Kemp,  y, — I  concur  in  the  decision  just 
delivered  by  my  learned  colleague.  The 
Government  took  possession  of  the  disputed 
land  under  section  7,  Act  IX.  of  1847;  see 
the  proceeding  of  the  Superintendent  of 
Dearah  Surveys  of  the  29th  of  October  1868, 
pages  2  and  3,  Appendix  No.  i  of  the  printed 
book.  Now  section  7,  Act  IX.  of  1847,  refers 
to  lands  which  are  "  liable"  to  be  taken  pos- 
session of  by  Government  under  clause  3, 
section  4,  Regulation  XI.  of  1825,  and  I  am 
clearly  of  opinion,  for  the  reasons  given  in 
the  judgment  just  delivered  by  my  lear<ned 
colleague,  in  which  I  entirely  concur,  that 
the  lands  in  dispute  are  not  liable  to  be  taken 
possession  of  by  Government  under  section 
7,  Act  IX.  of  1847.  There  is  also  a  case 
which  supports  the  view  which  we  have 
taken,  to  be  found  in  Volume  VI.,  Bengal 
Law  Reports,  Appendix,  p.  93.*  In  that 
case  Mr.  Justice  L.  S.  Jackson  had  before 
him  the  case  of  Lopez,  although  he  had  not 
the  later  case  decided  by  the  Privy  Council, 
and  printed  in  Volume  XVIII.,  Weekly 
Reporter,  at  the  time  he  passed  that  decision. 
The  pleader  for  Government  admits  that  that 
decision  in  Volume  VI.  is  against  him,  and  he 
has  not  been  able  to  show  us  any  decision 
taking  a  contrary  view.  I  would  dismiss 
the  appeal  with  costs. 


•14  W.  R.  424. 
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The  9lh  July  1874. 

Present  : 

The  Hon'ble  W.  Ainslie,  Judge, 

Rent-suit—TiUe— Third  Parties. 

Case  No.  1547  of  1873. 

Special  Appeal  from   a   decision  passed  by 

the    Officiating  Judge   of    Sarun,    dated 

the  24th  April  tSyjy  modifying  a  decision 

of  the  Moonsiff  of  Sewan^  dated   the  ^th 

/December  i8*j2, 

Nankoo  Kooeree  (Defendant),  Appellant y 

versus 

Nund  Coomar  Paurey  and  another  (Plaintiffs), 

Respondents. 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

Baboo  Mohendro  Lall  Mitter  for 
Respondents. 

In  a  suit  for  arrears  of  rent,  where  defendant  sets  up 
the  claim  of  a  third  party,  no  question  of  title  to  land 
as  between  plaintiff  and  that  third  party  can  be  deter- 
mined in  such  a  manner  as  to  bind  the  third  party. 

This  special  appeal  must  be  dismissed 
with  costs. 

No  question  of  right  to  enhance  or  vary 
the  rent  of  a  ryot  or  tenant,  and  no  question 
relating  to  a  title  to  land  or  to  some  interest 
in  land,  as  between  parties  having  conflicting 
claims  thereto,  has  been  determined  by  the 
judgment  in  this  case.  It  is  true  that  the 
defendant  sets  up  a  claim  of  a  third  party, 
but  any  question  of  title  to  land  as  between 
the  plaintiff  and  that  third  party  cannot  be 
determined  in  this  suit  on  the  objection 
raised  by  the  appellant  in  such  a  manner  as 
to  bind  the  third  party.  Therefore  it  seems 
to  me  quite  clear  that  the  case  does  fall  within 
section  102  of  Act  VIII.  of  1869  (B.C.), 
as  no  question  relating  to  conflicting  claims 
between  the  parties  to  the  suit  has  been 
determined  by  the  judgment. 

With  reference  to  the  earlier  part  of  the 
section,  it  is  said  that  in  this  kuit  the  question 
of  a  right  to  vary  the  rent  of  the  ryot  has 
been  considered.  But  it  turns  out  that  the 
only  question  was  whether,  taking  the  rent 
of  the  ryot  as  a  fixed  sum,  the  plaintiff  was 
entitled  to  a  greater  or  lesser  share  of  that 
rent ;  there  was  no  question  of  any  right  to 
change  the  amount  of  rent  payable  by  the 
ryot. 

The  suit  being  for  less  than  Rs.  100,  the 
special  appeal  is  inadmissible. 


The  loih  July  1874. 

Present  : 

The  Hon'ble  W,  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Suit  for  Possession— Onus  Probandi— Taiook- 

Chittahs. 

Case  No.  19 13  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Chittagong,  dated  the  yd  Jum 
^^73*  reversing  a  decision  of  the  Subordi- 

.  nate  Judge  of  that  District,  dated  the  pih 
December  i8y2. 

Krishno  Chunder  Goopto  and. others 
(Defendants),  Appellants, 

versus 

Meer  Sufdur  Ali  (PlainliflF),  Respondent. 

Baboos  Aukhil  Chunder  Sen  and  Chunder 
Madhub  Ghose  for  Appellants. 

Baboos  Mohinee  Mohun  Roy  and  Kdlet 
Mohun  Doss(  for  Respondent. 

Where  a  plaintiff  holding  under  a  pottah  from  the 
zemindar  sues  to  recover  land  of  which  defendant  is  io 
possession,  he  is  entitled  to  recover,  unless  defeodant 
can  show  that  he  holds  under  a  grant  derived  directly  , 
or  immediately  from  the  zemindar. 

The  word  "  talook  "  imports  a  permanent  tenure; 
and   where  a  chittah  describes  the  land  to  which  it  ! 
relates  as  a  "  talook,"  the  presum{)tion,  in  the  absence 
of  any  evidence  to  the  contrary,  is  that   it  implies  a 
permanent  interest. 

Markby f  J. — In   this   case    the    plaintiff 
holding  under  a  pottah  from  the  zemindar 
sues  the  defendant,  who  is  in  possession,  i(ff 
the  recovery  of  the  land  which  he  describes 
in  his  plaint  by  the  Nos.  of  certain   dags. 
The  plaintiff  holding  admittedly  under  * 
poitah  granted   by   the    zemindar   will  be 
entitled  to  recover,  unless  the  defendant  cm 
show  that  he  held,  at  the  time  when  this  suit 
was   brought,   the   land  in  question,  either 
under  a  grant  directly  from  the  zemindar,  or 
from  some  person  who  had  a  title  under  the 
zemindar,  giving  him  a  right  to    hold  ^his 
land  against  the  plaintiff.     Now  the  deter- 
mination of  this  question  depends,  not  upon 
any  settlements  which  the  Government  from 
time  to  time  thought  fit  to  make  as  to  the 
revenue,  but  upon  the  titles  of  the   several 
persons  who  held   under  a  person   who  is 
admittedly  the  owner  of  this  land,  vis.,  the 
zemindar.    Now,  the  dealing  of  the  Govern- 
ment with  various  parties  for  the  purpose  of 
settling  the  revenue  either  for    longer  c 
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shorter  periods,  though  it  might  be  evidence 
of  the  rights  of  the  parties,  would  not  either 
create  or  destroy  any  rights  then  existing  in 
the  property.     It  appears  that  the  defendant 
at  the  time  when  this  suit  was  brought  held 
under  a  grant  of  some  sort  (whether  more 
or  less  permanent  does  not  appear  to  us  to  be 
a  matter  which  requires  consideration  in  this 
case)  from  the  defendant  No.  2.     But  that 
would  be  useless  to  him,  unless  he  could  also 
establish  the  title  of  the  defendant  No.  2  ;  and 
that  he  sought  to  do  in  more  than  one  way, 
but  amongst  others,  he  sought  to  establish  it 
by  showing  that  the  defendant  No.  2  had  a 
lalook  which  would  give  him,  as  the  defend- 
ant contends,  a  right  to  this  properly  suffi- 
cient to  enable  him  to  maintain  his  possession 
as   against    the    zemindar,    and    therefore 
sufficient  to  enable  his  grantee  to  maintain 
his  possession   as    against    the   zemindar's 
grantee.     Now  the  District  Judge,  in  dealing 
with  this  matter,  has  stated  that  there  is  no 
evidence     of    the    existence    of     such     a 
talook.     But   we    find   that    there   is    upon 
the  record   a   portion   of  a   certain   chittah 
which  establishes,  if  it   is  a  correct   docu- 
ment, that  at    the    time    when    that   chit- 
tah was   drawn   up,   in    1836,   when  steps 
were  being  taken  by  the  Government  under 
Regulation  VII.  of  1822  for  the  settlement  of 
the  revenue  of  this  land,  there  was  a  talook 
known  by  the  name  of  Surmustkhan  which 
talook  was  held  by  the  predecessors  of  the 
defendant  No.  2 — that  is  to  say,  by  certain 
persons  named  Obedoollah  Khan  and  Dewan 
Bibee.     Now,  so  far,  the  case  of  the  defendant 
No.  I  is  established;  but  two  further  questions 
have  been  raised  as  to  that  chittah — first,  tha: 
the  land  to  which  that  chittah  relates  is  not 
identified  with  the  land  for  which  the  plaint- 
iff now  sues.      That  is  no  doubt  correct  to  a 
certain  extent,  for  we  find  that  of  the  daghs 
specified  in  the  plaint,  only  the  first  seven 
daghs  are  mentioned  in  the  chittah;  but  there 
the   chittah  stops,  and  if  that  left  any  real 
doubt  as  to  whether  the  chittah  relates  to  the 
whole    of   the   property    comprised    in    the 
plaint,  it  would  be  necessary  to  remand  the 
case.     But  we  also  find  that  the  plaintiff's 
own  pottah,  under  which  document  he  holds 
from  the  zemindar,   describes  this  land  as 
Talook  Surmustkhan,  and  gives  a  list  of  the 
daghs    comprised    in   that    lalook    precisely 
corresponding   with  the  daghs  specified   in 
the   plaint.     There   can   be  no    reasonable 
doubt,  therefore,  that  the  chittah  in  question, 
although    incomplete,   is   really  the    chittah 
relating  to  the  land  now  sued  for.      We  can- 
not say  upon  that  that  there  is  any  question 


open  upon  which  we  ought  to  remand  the 
case  to  the  lower  Court. 

Then  as  to  the  interest  of  the  defend- 
ant No.  2  in  the  talook,  it  is  said  that 
this  defendant  in  his  answer  to  this  suit 
has  abandoned  all  claim  to  its  being  a 
permanent  talook .  It  seems  to  us  that  it  is 
immaterial  whether  that  is  so  or  not.  We 
have  not  had  that  document  read  to  us,  and 
we  do  not  say  whether  or  no  it  is  so.  But 
that  is  not  the  question  which  we*  have  to 
determine.  The  question  which  we  have  to 
determine  is  what  was  the  state  of  things 
when  this  suit  was  brought.  This  suit  was 
brought,  not  upon  any  allegation  that  the 
rights  of  the  talookdar  had  been  surrendered 
to  the  zemindar,  but  upon  the  zemindar's 
own  right  as  against  all  persons  including 
the  talookdar,  who  is  a  defendant  in  this  suit. 

Then    as   to    the    meaning   of   the    word 
'*  talook, "  it  has  been  said  before,  and  we 
also   say  again,  that  primd  facie  the  word 
'*  talook  "  does  import  a  permanent  tenure,  if 
there  be  nothing  either  in  the  surrounding 
circumstances,    or  in  the  instrument  itself, 
which  creates   the   interest  to   show  that  it 
was  intended  to  be  otherwise;  and  when  we 
find  that  the    chittah   relating  to   this   land 
describes  the  land  as  a  talook,  we  think,  in 
the  absence  of  any  evidence  to  the  contrary, 
we  ought  to  presume  that  that  was  a  per-, 
manent  interest.     We  must  alsD  bear  in  mind 
that  that  was  a  document  drawn  up  under 
the  provisions  of  clause  i,  section  9,   Regu- 
lation VII.  of  1822,  and  the  revenue  officer, 
who  was  responsible  for  that  document,  was 
bound   to   put   a   proper    description  of  the 
tenure  in  the  document,  and  he  considered 
that  he  had  sufficiently  described  the  tenure 
when  he  called  it  a  talook.     That  document 
is    by    the   express    words   of    that    section 
declared  to  be  an  evidence  available  for  the 
purpose  of  proving   the  title  of  the  persons 
claiming   tenures    in   the   land  in  question. 
Therefore  this  case  stands  thus — there  was  a 
document    which    apparently     the    District 
Judge  has  overlooked,  which  distinctly  states 
that  this  talook  was    in  existence  in  the  year 
£836.     There  is    absolutely  nothing  in  the 
case  upon  which  any  Court  could  find  either 
that  that  talook  was  not  a  permanent  tenure, 
or  that  it  was  not,  when  this  suit  was  brought, 
a   valid  and  subsisting  one.     Therefore,  we 
should  not   be  justified    in   remanding   this 
case  when  we  see  that  the  Judge  would  be 
bound  to  hold  that  at  the  time  when   this 
suit  was  brought,  the  defendant   No.  2  had  a 
valid  existing  tenure  as  against  the  zemindar, 
and  that  therefore  the  defendant   No.  i    as 
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grantee  of  the  defendant  No.  2  had  a  valid 
existing  title  as  against  the  plaintiff,  the 
grantee  of  the  zemindar. 

Therefore,  upon  the  ground  that  this  chit- 
tah  establishes  a  good  primd  facie  case  on 
the  part  of  the  defendant,  which  has  not  been 
met,  we  think  that  the  judgment  of  the 
,  District  Judge  must  be  reversed,  and  the 
decree  of  the  Subordinate  Judge  dismissing 
the  suit  restored,  although  not  precisely  upon 
the  grounds  stated  in  his  judgment.  The 
appellant  is  entitled  to  his  costs  of  this  appeal 
and  of  the  lower  Courts. 


The  13th  July  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Decree — Construction— Mesne  Profits  (Wassi- 
lat)— Adjustment  in  Execution — Limitation. 

Case  No.  67  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya,  dated  the  igth  De- 
cember i8j3,  reversing  an  .  order  of  the 
Moonsiff  of  that  District,  dated  the  r^ist 
May  i8jj, 

Bunsee  Singh  (Decree-holder),  Appellant, 

versus 

Mirza  Nuzuf  Ali  Beg  (Judgment- debtor), 

Respondent, 

Mr.  Ameer  Ali  for  Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondent. 

A  decree  awardingf  possession  with  wassilat  from  the 
date  of  suit  is  rightly  construed  as  awardinor  mesne 
profits  until  the  date  when  delivery  of  possession  shall 
be  effected,  and  reserving^  the  question  of  the  amount 
for  adiustment  in  execution. 

Such  adjustment  of  mesne-profits  is  not  an  execution 
of  the  decree,  but  a  continuance  of  the  suit,  and  the 
steps  towards  assessing  them  cannot  he  taken  until 
possession  is  obtained  ;  but  they  should  be  instituted 
promptly  within  a  reasonable  time  after  possession,  and 
be  pursued  diligently  without  unnecessary  break. 

Phear,  J, — We  think  that  the  fudge  has 
erred  both  in  regard  to  the  construction 
which  he  has  placed  upon  the  decree  and  also 
in  regard  to  the  question  of  limitation. 

The  decree  awards  the  plaintiff  possession 
of  the  subject  of  suit,  and  also  directs  that 
the  plaintiff  do  recover  wassilat  from  the 
date  of  suit  from  the  defendants.  It  is  true 
that  it  omits  in  words  to  specify  the  lime  up 
to  which  wassilat  is  to  be  calculated.    But 


we  think  that  there  can  be  no  reasonable 
doubt  that  the  Court  intended  its  order  with 
regard  to  wassilat  to  conform  to  section  196 
of  the' Civil  Procedure  Code.  That  section 
is  in  these  words :  "  When  the  suit  is  for 
"  land  or  other  property  paying  rent,  the 
"  Court  may  provide  in  the  decree  for  the 
''  payment  of  mesne  profits  on  such  land  or 
"  other  property  from  the  date  of  the  suit 
*'  until  the  date  of  delivery  of  possession  to 
"  the  decree-holder,  with  interest  thereupon 
"  at  such  rate  as  the  Court  may  think 
"  proper." 

And  when  the  Court  decreed,  as  was  done 
in  this  case,  that  possession  of  the  property 
should  be  given  to  the  plaintiff,  and  further 
went  on  to  direct  that  the  plaintiff  do  recover 
wassilat  from  the  date  of  suit,  it  in  effect 
makes  the  exact  order  which  is  contemplated 
by  section  196.  And  it  is  obvious  from  the 
terms  of  the  order  that  the  wassilat  or 
mesne  profits,  which  are  the  subject  of  it, 
must  be  estimated  or  adjusted  during  the 
execution-proceedings.  It  is  not  until  pos- 
session of  the  land  has  been  obtained  that 
the  full  amount  to  which  the  plaintiff  is 
entitled  under  such  an  order  as  this  can  be 
estimated.  And  therefore  it  appears  to  us 
that  the  order  which  the  Court  attached  to 
its  decree  for  possession  in  1864  did  award 
to  the  plaintiff  mesne  profits  from  the 
date  of  suit  until  the  date  when  delivery 
of  possession  should  be  effected,  and< 
reserved  the  question  regarding  the  amoaot 
thereof  for  adjustment  in  the  execu- 
tion of  the  decree,  within  the  words  of 
section  11,  Act  XXIII.  of  186 1.  And  when; 
the  present  special  appellant  in  Novemi 
1872,  after  reciting  that  all  that  remained 
him  was  to  collect  wassilat,  asked  f< 
wassilat  from  1270  to  1277,  according 
fud  bhudwee  and  fusl  khureef  append 
to  his  application,  he  was  in  fact  asking 
adjustment  of  the  wassilat  or  mesne  piofiit 
reserved  to  be  adjusted  in  the  execution, 
the  decree  by  the  decretal  order  of  1864. 

We  further  think  that  this  application 
adjustment  or  assessment  of  mesne  prof 
was  not  on  the  facts  found  by  the  Low< 
Appellate  Court  barred  by  limitation.    Oi 
another  occasion,  in  the  case  which  is  report! 
in  21   Weekly   Reporter,    p.  212,    w^  hai 
given   the   reasons    which    led    as     to 
opinion  that  the  adjustment  of  mesne  prof 
under  a  decretal  order  is  not  an  execution  of 
decree,  or  an  application  for  the  enforcem< 
of  the  decree,  within  the  words  of  section 
of  Act  XIV.  of  1859.  In  the  judgment  wbi< 
was  delivered  on  that  occasion,  it  was  sa'' 
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*•  that  proceedings  after  a  decree  and  pending 

"  the  matter  of  execution,  taken  for  the  pur- 

"  pose  of  assessing  wassilat,  are  independent 

"of  the    decree,    at   least   in   this   respect, 

"  namely,  that  they  are  not  taken  by  way  of 

"obtaining   satisfaction  of  the  decree,   but 

"  are  merely  carried  on  in  pursuance  of  the 

"order  which  was  made  at  the  time  of  mak- 

"ing  the  decree  to  the  eflFect  that  wassilat 

"should   be   assessed  or  estimated   in   the 

"course  of  the  execution-proceedings.     The 

"  decretal  order  may  be  considered  as  of  two 

"  parts — that  which  was  final  and  in  reality 

"  a  decree  for  possession  and  for  money,  and 

"that   which    was  incomplete,  namely,  the 

"  award   of  such    damages    as    should   be 

"afterwards  assessed  pending  the  execution- 

"  proceedings." 

And  applying  these  words  to  the  present 
case,  it  is  plain  that  the  steps  for  the  estimat- 
ing or  assessing  or  adjusting  of  mesne-profits, 
from  the  date  of  suit  up  to  the  date  when 
1  the  plaintiff  obtained  possession,  could  not 
^  bave  been  instituted  until  that  possession  was 
'obtained  ;  that  is,  could  not  have  been  insti- 
tated  until  the  i8th  January  1870..  And 
|tbe  application  of  the  8th  November  1872 
Jwas  not  even  three  years  distant  from  this 
"lie. 

At  the  same  time  it,  was  pointed  out  in 

case    cited   that,  taking  the    view   that 

jse   proceedings  are  in  themselves  of  the  j 

tore  of  a  trial,  and  that  they  constituted  a 

itiQuation  of  the  suit  between  the  parties, 

y  ought  always  to  be  instituted  promptly, 

the  latest  within  a  reasonable  time  after 

date  on  which  possession  was  obtained 

the  judgement-creditor,  and  then  should  be 

Kued   diligently  without  any  unnecessary 

\ky    as    all    necessary   proceedings   in  a 

of    justice  inier  paries  ought  to  be 

med. 

though,   therefore,  in  our  opinion,  the 

lings  set  gn  foot  by  the  application  of 

Sth  November  187a,  for  the  purpose  of 

ing   wassilat,  were  not  barred  by  any 

of  limitation,  yet   it  was  right  that 

Court    should  consider  whether  or  not 

were   instituted  promptly,  and  pursued 

sufficient  diligence  by  the  plaintiff. 

lis  question  does  not  seem  to  have  been 

lined    and  determined  by  the  Lower 

llate  Court,  and  therefore,  while  we  think 

Court  is  wrong  in  the  decision  at  which 

arrived  on  the  issue  of  limitation  and 

question   relative  to  the  construction  of 

^  ^ree,  and  that  for  this  reason  the  decree 

Lower  Appellate  Court  ought  to  be 


reversed,  still  we  think  that  the  case  must 
go  back  to  that  Court  for  trial  of  the  ques^ 
lion  whether  or  not  these  proceedings  for  the 
assessment  of  wassilat  have  been  instituted 
and  carried  on  by  the  plaintiff  wiih  promp* 
titude  and  with  due  diligence.  If  the  Court 
should  be  of  opinion  that  they  have  been, 
then  it  ought  to  issue  the  necessary  order  for 
the  assessment  of  the  wassilat. 

Costs  of  this  appeal  will  abide  the  event. 


VeL  XXII. 


The  13th  July  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Criminal  Proceedinsfs  —  Act  X.  of  1872,  s.  430 
or  432  — Declaratory  Decree  — Act  VIII.  of 

Case  No.  21 18  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Rajshahye,  dated  the 
J  2th  May  i8yj,  affirming  a  decision  of  the 
Sudder  Moonsiff  of  that  District,  dated  the 
jfth  January  18 J 2, 

Kartick  Paramanick  (Defendant),  Appeltant, 

versus 
Kishen  Mohun  Mitter  (Plaintiff),  Respondent, 

Baboo  Sreenath  Doss  for  Appellant. 

Baboos  Hem  Chunder  Banerjee^  Obhoy 
Churn  Bose,  and  Mohendro  Lall  Mitter 
for  Respondent. 

Certain  criminal  proceeding's  havings  been  successfully 
taken  ag^ainst  plaintiff's  tenants  for  mischief  done  \ii 
respect  to  a  nullah,  coming  under  either  section  430  or 
section  432  of  the  Criminal  Procedure  Code,  plaintiff 
broug^ht  a  suit  in  the  Civil  Court  for  a  declaration  that 
the  nullah  was  his  own  exclusive  property,  and  therefore 
not  such  a  stream  as  could  come  under  either  of  thos^ 
sections :  « 

Held  that  it  was  within  the  discretion  of  the  Court, 
under  section  15  of  the  Civil  Procedure  Code,  to  allow 
such  a  suit  to  be  brought. 

Markby,  J. — In  this  case  the  special 
appellant  before  us  had  taken  proceedings  in 
the  Criminal  Court  against  the  tenants  of  the 
plaintiff,  either  under  section  430  or  section 
432  of  the  Indian  Penal  Code,  for  mischief 
done  in  respect  to  a  nullah  coming  under 
one  of  those  two  sections.  These  proceed- 
ings resulted  in  the  conviction  of  the  parties 
accused.  Thereupon  the  plaintifl  brought 
this  suit  for  a  declaration  that  this  nullah 
was  his  own  exclusive  property,  which  he  or 
his  tenants  could  either  close  or  open  at  their 
pleasure,  and  therefore,  in  fact,  denying  that 
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this  was  such  a  stream  as  could  come  under 
either  of  those  two  sections.     An  issue  was 
raised  whether,  as  the  plaintiff  alleged,  he 
owned  and  held  the  disputed  nullah  and  the 
lands  appertaining  to  it.    That  issue,  as  well 
as  the  other  issues,  have  been  found  in  favour 
of  the  plaintiff,  and   he  has   got  a  decree 
declaring  against  the    defendant    that  this 
nullah  is  his  property,  which,  of  course,  is  sub- 
ject to  the  ordinary  limitation  that  no  person 
can  use  his  property  so  as  to  injure  another. 
The  only  question  which  we  have  to  deter- 
mine now  is  whether  or  no  such  a  suit  will 
lie.     Now,  it  is  not  cqntended  in  this  case 
that  the  matter  is  not  a  matter  of  purely 
civil  cognizance.     It  is  a  matter  which  the 
Civil  Court  must  eventually  decide  whether 
this  nullah  is  the  absolute   property  of  the 
plaintiff,  or  whether  the  defendant  has  any 
rights  over  it.     It  is    also    clear   that  the 
defendant  disputes  the  rights  of  the  plaintiff, 
as  is  shown  by  the  issue  we  have  read,  nor 
can  there  be    any    doubt    that    a  dispute 
between  the  parties  as  to  this  matter  was 
imminent,  and  that  that  dispiUe  would  come 
before  the  Civil   Court  in   some  shape  or 
other.     The  only   question   is  whether  the 
plaintiff  was  bound  to  take  some  such  proceed- 
ing as  might  be  necessary  for  again  stopping 
up  the  nullah,  and  to  wait  till  the  defendant 
himself    or    his    servants    commenced    to 
remove  or  interfere  with  the  obstruction,  and 
then  bring  a  suit  for  trespass.     Now,  it  seems 
to  us  that    there  being  a  bond-fide  dispute 
between  the  parties,  which  must  sooner  or 
later  go  before  the  Civil  Court,  and  that  the 
defendant  was  really  denying  the  plaintiff's 
right,  and  had  shown   his   intention  to  act 
upon  that  denial,  the  case  comes  within  the 
discretion  of  the  Court,  under  section  15  of 
the  Civil  Procedure  Code,  to  allow  such  a 
suit  to  be  brought.     It  appears  to  us  that  not 
only  does  the  case  come  within  the  law,  but 
that  it  would  be  verv  much  more  convenient 
that  the  question  should  be  raised  in  this  way. 
It  is  better  for  the  public  peace,  and  more  for 
the  convenience   of   the  public  in  general, 
that  the  plaintiff,  instead  of  (in  a  manner) 
setting  at  defiance  the  order  of  the  Criminal 
Court,  and  again  stopping  up  this  channel, 
should  resort  at  once  to  the  Civil  Court,  and 
there  as  a  plaintiff  establish  his  right  to  the 
property  against  the  person  who  has  denied 
it.     Upon  these  grounds -we  think  that  the 
Lower  Appellate  Court  was  right  in  holding 
that  the  suit  would  lie  under  section  15,  and 
that  it  has  exercised  a  proper  discretion  in 
allowing  it  to  proceed. 
The  special  appeal  is  dismissed  with  costs. 


The  14th  July  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Court  of  Execution — Evidence  as  to  Sabject  oC 
Decree— Duty  of  Judgment-debtor. 

Case  No.  123  of  1874. 

Miscellaneous  Appeal  from  an  order  pasted 
by  the  Judge  of  Tirhoot,  daled  tht  Jj/* 
February^  tSy^y  affirming  an  order  of  ik 
Officiating  Extra  Moonsiff  of  Durbhanioky 
dated  the  nth  September  1^73* 

Bhugobat  Singh  (Decree-holder),  Appellant, 

versus 

Ram  Adhin  Singh  (Judgment-debtor), 
Respondent. 

Baboo  A  ubinash  Chiinder  Banerjee  for 

Appellant. 

Mr.  J.  Younan  for  Respondent. 

A  Court  executing  a  decree  is  competent  to  talEe 
evidence  in  order  that  it  may  ascertain  what  is  thi 
subject  upon  which  the  decree  operates,  and  ihe  jadj^* 
ment-creditor  should  not  be  referred  for  that  purpose  to 
a  r?(2fular  suit. 

Where  a  judgement-debtor  maintains  that  the  propect; 
which  the  jud^^ment-creditor  specifies  is  not  the  subject 
of  the  decree,  he  is  bound  to  point  out  the  actual  pn>- 
perty  concerned. 

Phear ^  J. — Wk  think  that   the   decisioia 
of  the  lower  Courts  are  wrong  in  this  matter. 

The  appellant,  judgment-creditor,  who  had 
obtained  a  decree  upon  a  bond  directing  that^ 
the  property,  the  subject  of  the  bond,  sho  * 
be  sold  for  the  realization  of  the  mo 
secured  by  the  bond,  made  an  application 
the  Court  charged  with  the  execution  of 
decree,  asking  that  certain  property  whi 
he  specified  should  be  sold  in  satisfaction 
that  decree.  Either  the  Moonsiff  to  vtoflk 
this  application  was  made,  or  the  judgmci^j 
debtor  himself,  appears  to  have  objected  t]tviA 
ihe  property  named  by  the  judgment-credi 
did  not  appear  to  correspond  wiih  the 
perty  which  was  the  subject  of  the  dec 

If  the  judgment-debtor  made  this  appH 
tion,  then  no  doubt  it  was  the  duty  of  tU 
Moonsiff  to  inquire  whether  it  \yas  wJ 
founded  or  not,  and,  for  this  purpose,  to  tah 
any  evidence  which  might  be  necessaryj 
determine  the  question  of  identity,  Tl 
Moonsiff  seems  to  have  understood 
judgment,  which  is  reported  in  12  We 
Reporter,  p.  99,  as  an  authoriiy  a^ 
this  course.  But,  in  truth,  it  is  not  so  ; 
case  merely  decided  that  it  is  not  com 
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to  a  Court  which  is  called  upon  to  execute 
a  decree,  to  take  evidence  for  the  purpose  of 
ascertainini^    what   is    the   meanin^r   of   the 
decree.     The  decree  must   speak  for  itself. 
But  there    is   nothing  whatever   to   prevent 
evidence  being  taken  by  the  Court  in  order 
that  it   may   ascertain   what   is  the  subject 
upon  which  the  decree  operates.     And  indeed 
this  is  done  every  day  in  cases  where  the 
judgment-creditor   calls  upon  the  Court  to 
put  him   into    possession  of    the   property 
which  has  been  decreed  to  hip,  and  the 
Court  sends  down  an  officer  to  the  locality 
for  the  purpose  of  giving  him  formal  posses- 
sion.    That  officer,  by  ths  aid  of  the  best 
evidence    which   he    can    discover    on  the 
ground,   ascertains  the   land   which    is  the 
subject  of  the  decree,  in  order  that  he  may 
give  over  possession  of  it  according  to  the 
terms  of  the  decree. 

Supposing  the  decree  in  question  hid  been 

one  which  directed  delivery  to  be  made  of 

certain  bags  of  rice  described  by  specified 

marks,  and  supposing  the  fact  was  that  the 

bags  referred  to  had  at  one  time  borne  these 

marks,  but  that  they  had  been  subsequently 

obliterated,  would  not  the  judgment  creditor, 

notwithstanding'    this     obliteration,    have    a 

fight  to  prove,  if  he  could,  that  certain  bags 

-of  rice  in  the  defendant's  possession  without 

^ese  particular  marks  were  nevertheless  the 

fi.ientical  bags  which  had  borne  those  marks, 

^  for  instance,  by  tracing  their  history,  and 

kitowing  that  they  had  always  been  kept  in 

the  same  g'odown  ? 

Nothing  could  be  well  easier  in  the  pre- 

int    case    than  for  the  Court  to  ascertain, 

in    evidence  adduced  by  both  sides,  whe- 

sr    or    not   the  property  specified  by  the 

menc-creditor    in   his   petition   of  June 

^72    is    identical  with    the   property   which 

the     subject    of    the    decree.     And    the 

^nsilf  should  remember  that,  in  an  inquiry 

this    kind,    the    judgment-debtor,    if    he 

Intains  that  the  property  which  the  judg- 

it-creditor    specifies   is   not   the   subject 

ihe  decree,  is  at  least  in  honesty  bound 

jK>int  cut   what  is  the  actual  property,  the 

jGt  of  the  decree. 

*he  Jud^e    was  plainly  in  error  in  refer- 

^g     the      petitioner    to      a     regular     suit. 

a  second  suit  would  lie  between  the  parties 

a  first  suit  in  order  to  have  it  determined 

was    the    subject  to  which  the  decree 

Ttbat  first  suit  applied,  this  process  might 

on  for  ever,  and  there  would  be  no  finality 

Uii Ration  ;    and  indeed  section  11  of  Act 

ill.    of    1861    expressly  forbids   such   a 


With  these  views,  we  think  that  the  orders 
of  the  lower  Courts  must  be  reversed,  and 
the  case  sent  back  to  the  first  Court  in  order 
that  it  mav  entertain  and  determine  on  its 
merits  the  application  of  the  judgment  credi- 
tor, which  was  made  on  the  19th  June  1872, 
and  afterwards  renewed. 

Tne  appellant  mast  have  his  costs  in  all 
the  Courts. 


The  14th  July  1874. 

Presenl  : 

The  IlDn'ble  Romish  ChanJer Mitter,^^*^^^. 

Eyidence  of  Defendant  on  Commission-* 

JurisdictioiL 

Case  No.  2953  of  1873. 

Special  Appeal  from   a   decision  passed   by 
the  Judge  of  Mtdnapore^  daled  the  t$th 
September    iSyjy  affirming  a  decision  of 
the  First  Moons  iff  of  that  District,  dated 
the  20th  June  i8'j2. 

Rajah  Prithee  Bullubh  Pal  Sreechundun 
Mari  Sultan  (Defendant),  Appellant^ 

versus 

Hara  Dhun  Shome  (Plaintiff),  Respondent. 

Mr,  M.  M,  Ghose  and  Baboo  Doorga  Doss 
Dull  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 

• 

A  Court  may  legally  refuse  to  hear  read  in  evidence 
the  deposition  of  a  defendant  taken  by  commissionj 
where  there  is  no  evidence  to  prove  that  the  defendant 
was  from  sickness  unable  to  attend  personally  at  the 
time  of  the  trial,  and  the  Court  declines  to  dispense 
with  the  proof  of  such  circumstance. 

The  only  point  urged  in  this  special  appeal 
is  that  contained  in  the  fourth  ground  of  the 
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petition.  The  present  suit  was  instituted  so 
far  back  as  the  4th  of  August  1869,  and 
the  case  has  been  twice  before  the  Moonsiff 
and  twice  before  the  District  Judge.  The 
questions  involved  in  the  case  are  mainly 
questions  of  fact,  and  both  the  Courts  below, 
on  a  careful  examination  of  the  evidence,  have 
come  to  the  conclusion  adverse  to  the  special 
appellant.  It  has  been  strongly  pressed  upon 
me  that  this  conclusion  is  erroneous,  and  the 
case  ought  to  be  remanded  for  re-trial,  because 
the  Courts  below  have  excluded  fiom  their 
consideration  the  deposition  of  the  special 
appellant  taken  under  commission. 

It  appears  that,  after  the  case  was  remand- 
ed, the  plaintiff,  on  the  5th  of  March  1872, 
made  a  special  application  to  the  Moonsiff  for 
.  an  order  requiring  the  attendance  of  the 
defendant,  special  appellant,  as  a  witness. 
On  a  rule  being  issued,  the  special  appellant 
at  first  objected  to  be  examined  as  a  witness. 
Amongst  gther  grounds  of  objection,  it  was 
alleged  that  he  would  not  be  competent  to 
give  any  material  evidence,  because  the  trans- 
actions he  was  called  upon  to  depose  to 
were  alleged  to  have  occurred  during  the 
lime  of  his  ancestor.  His  objections  were 
overruled,  and  he  was  ordered  to  attend  as  a 
witness.  Failing  in  this,  he  again  made 
another  application,  stating  that  from  sickness 
he  was  unable  to  attend  before  the  Court,  and 
therefore  prayed  the  Court  to  order  a  commis- 
sion to  issue  for  his  examination  at  his  house. 
Although  at  first  this  prayer  was  also  rejected, 
yet,  on  his  repeated  solicitation,  it  was  granted, 
notwithstanding  that  the  plaintiff  was  strong- 
ly opposed  to  it.  On  the  Commissioner  pro- 
ceeding to  the  defendant's  house  at  Narain- 
gurh,  he  failed  to  attend  before  him,  and  the 
deposition  was  not  accordingly  taken.  Upon 
this  the  defendant  again  made  an  application 
to  the  Court,  stating  that  it  was  not  from  his 
fault  that  his  deposition  had  not  been  taken, 
but  that  the  Commissioner  had  gone  to  a 
wrong  place,  because  he  was  not  residing  at 
his  house  at  Naraingurh,  but  at  Benaigurh, 
and  again  prayed  to  be  allowed  to  give  his 
deposition  before  the  Commissioner  at  his 
Benaigurh  house.  The  plaintilT  again  op- 
posed this  application  but  unsuccessfully,  and 
the  defendant's  prayer  was  granted.  Two  days 
before  the  defendant  was  examined,  viz.,  on 
the  6th  of  May,  plaintiff  again  made  an  appli- 
cation to  the  Moonsiff,  asking  him  to  re-con- 
sider his  order,  and  denying  the  fact  of  the 
defendant  being  from  sickness  unable  to  at- 
tend before  the  Court.  Upon  this  application 
the  Moonsiff  took  evidence,  and  decided  that 
his  original  order  should  not  be  altered.  The 


examination  of  the  defendant  took  place 
before  the  Commissioner  on  the  8th  of  May,in 
the  absence  of.  the  plaintiff  or  his  pleader. 
The  plaintiff  again  made  an  application 
urging  various  grounds  against  the  deposition 
being  admitte.1. 

The  Moonsiff,  for  the  reasons  staled  in  his 
order  dated  the  13th  of  May  1872,  rejected 
this  application,  but  making  this  observation 
that  the  plaintiff  was  quite  at  liberty  to 
decline  to  read  it  in  evidence  at  the  time  of 
the  trial  if  he  was  so  advised.  Then  what 
occurred  at  the  trial  may  be  best  gathered 
from  the  following  pissage  in  the  Moonsiff s 
judgment : — 

"  I  may  add  that  ihe  Rijah  was  examined  on 
"commission  ;  but.  as  the  plaintiff  had,  before 
"the  Commissioner,  declined  to  examine  the 
•*  Rajah,  and  was  not  present  when  the  latter 
"  was  examined,  I  thought  it  proper  not  to 
"  allow  his  deposition  to  be  read  at  the  trial" 

From  this  observation,  and  also  from  o:ber 
proceedings  adverted  to  above,  it  is  clear  thai, 
although  the  plaintiff  moved  the  Court  at  first 
to  examine  the  defendant,  yet  the  deposition 
of  the  latter  taken  under  commission  was  no: 
offered  by  the  plaintiff  as  evidence  at  the  trial, 
and  most  probably  it  was  tendered  by  the 
defendant  himself.  The  Moonsiff,  for  the 
reasons  slated  above,  refused  to  allow  it  to  be 
read  in  evidence.  The  question  in  special 
appeal  is  whether  this  order  of  the  Moonsifi 
is  contrary  to  law.  The  District  Judge  in 
his  judgment  does  not  allude  to  this  question 
at  all,  althoilgh  it  appears  to  haver  been  raised 
before  him  in  the  written  grounds  of  appeal 
But  I  may  take  it  that  he  concurs  with  the 
Moonsiff  in  this  that  the  deposition  sboald, 
not  be  allowed  to  be  read  in  evidence;  because, 
in  effect,  though  not  in  so  many  words,  ihatis 
stated  to  be  the  case  in  the  written  ground  of 
the  special  appeal  which  has  been  urged 
before  me. 

Now,  it  appears  to  me  that,  under  the  pro- 
visions of  section  179  of  Act  VIII.  of  i359» 
the  Moonsiff 's  order  refusing  to  allow  thc; 
deposition  ofahe  defendant  to  be  read  in  cvi-^ 
dence  cannot  be  questioned  as  erroneous  ifl- 
law.  The  last  part  of  that  section  provides 
that  "  no  deposition  taken  under  a  commis- 
"sion  shall  be  read  in  evidence  without  ihc 
"consent  of  the  party  against  whom  the 
"  same  may  be  offered,  unless  it  be  pro^-ed 
"  that  the  deponent  is  beyond  the  jurisdictioft 
"  of  the  Court,  or  dead,  or  unable,  from  sick- 
"  ness  or  infirmity,  to  attend  t3  be  personally 
"  examined,  or  distant  wiihout  collusioft 
"  more  than  a  hundred  miles  from  the  place 
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where  the  Court  is  heU,  or  exempted  by 
reason  of  rank  or  sex  from  personal  appear- 
ance in  Court ;  or  unless  the  Court  shall, 
at  its  discretion,  dispense  with  the  proof  of 
any  of  the  above  circumstances,  or  shall 
authorize  the  deposition  of  any  witness 
being  read  in  evidence,  notwithstanding 
proof  that  the  causes  for  taking  such  depo- 
sition have  ceased  at  the  time  of  reading 
the  same." 

I  have  shown  above  that  this  deposition  was 
offered  at  the  trial  by  the  defendant  against 
the  plaintiff,  and  certainly  the  latter  did  not 
give  his  consent  to  it.  This  being  so,  it 
could  be  read  in  evidence,  if  any  one  of  the 
circumstances  mentioned  above  had  been 
proved,  or  the  Court,  at  its  discretion,  had 
dispensed  with  their  proof.  Now,  though  on 
the  6th  of  May  1872,  it  was  proved  before 
the  Moonsif!  that  the  defendant  was  from 
sickness  then  unable  to  attend  to  be  person- 
ally examined,  yet  there  was  no  evidence 
adduced  to  prove  that  he  continued  to  be  so 
at  the  time  when  the  trial  took  place.  It 
was  contended  that,  under  this  section,  it 
was  not  necessary  to  prove  the  existence  of 
any  of  the  circumstances  mentioned  therein 
at  the  time  of  the  trial,  but  it  was  sufficient 
if  any  one  of  them  was  shown  to  have  existed 
at  the  time  when  the  commission  was  ordered 
to  be  issued ;  and  if  this  were  not  the  right 
construction,  a  party  might  vexatiously  with- 
hold his  consent  at  the  last  moment,  and  take 
entirely  by  surprise  Jiis  opponent,  who  might 
not  be  ready  with  *the  evidence  of  a  fact 
which  had  never  been  questioned  before. 
But,  from  the  plain  language  of  the  section, 
it  seems  to  me  that  this  contention  is  not 
correct,  and  to  meet  such  vexatious  objections 
as  suggested  in  the  argument,  very  large  dis- 
cretion appears  to  have  been  given  to  the 
I  Court  to  dispense  with  the  proof  of  any  one  of 
the  circumstances  mentioned  in  the  section. 
There  being  no  evidence,  then,  to  prove  that 
the  defendant  was  from  sickness  unable  to 
attend  to  be  personally  examined  at  the  time 
of  the  trial,  and  the  Court  declining  to  exer- 
I  else  the  discretion  to  dispense  with  that  proof, 
\  the*  deposition  of  the  defendant  appears  to 
i"  have  been  rightly  refused  to  be  read  in  evi- 
r  dence.  Whether,  under  the  circumstances  of 
f  the  case,  the  lower  Courts  were  right  in 
I"  declining  to  exercise  that  discretion,  is  a 
I  question  with  which  I  cannot  deal  in  special 
appeal.  The  special  appeal  is  accordingly 
dismissed  with  costs. 


The  i6th  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  judges. 

Partition— Rig:ht  of  Suit— Declaratory  Decree. 

Appeal    Under    section    1$    of   the    Letters 

Patent  against  the  decision  of  the  Hon'ble 

W,   Ainslie,   one  of  the   Judges   of  this 

Court,   dated  the   28 th    April    1874,    in 

Special  Appeal  No,ij^o  of  iSjj* 

Ruttun  Monee  Dutt  (one  of  the  Plaintiffs), 

Appellant^ 

versus 

Brojo  Mohun  Dutt  and  another  (Defendants), 

Respondents, 

Baboo  Aukhil  ChunJer  Sen  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondents. 

A  shareholder  in  a  joint  estate  has  not  rls^ht  to  brin^ 
a  suit  in  a  Civil  (Jourc  to  separate  from  the  estate  a 
small  portion  which  he  desires  to  occupy  for  his  own 
convenience. 

Where  the  main  object  of  a  suit  framed  and  valued 
with  reference  to  this  end  fails,  the  plaintiff  is  not 
entitled  to  turn  round  and  ask  for  a  declaration  as  to 
the  extent  of  his  share. 

Jacksony  J, — We  agree  with  the  learned 
Judge  who  heard  this  special  appeal  that  in 
the  circumstances  of  this  case  the  plaintiff 
was  not  entitled  to  the  decree  he  sought  for. 
We  apprehend,  indeed,  that,  where  a  plaintiff 
desires  to  obtain  a  partition  of  his  estate,  and 
where  that  claim  to  partition  is  complicated 
by  a  dispute  in  respect  of  the  amount  of 
that  share,  he  may  bring  his  suit  in  the  Civil 
Court  in  order  to  have  his  share  declared,  and 
to  have  the  partition  itself  referred  to  the 
Collector  as  provided  by  section  5,  Regu- 
lation XIX.  of  18 1 4.  The  object  of  the 
plaintiff  here,  however,  was  not  to  effect  a 
division  of  a  revenue-paying  estate,  nor  was 
it  a  case  coming  within  the  provisions  of 
section  30  of  the  Regulation,  that  is  to  say, 
to  cut  otf  from  the  estate  a  specific  portion 
conveyed  to  him  by  the  owners  thereof.  It 
was  to  enable  plaintiff  to  separate  from  the 
estate  a  small  portion  which  he  desired  to 
occupy  for  his  own  convenience.  We  think 
he  is  not  entitled  to  ask  for  any  such  relief 
from  the  Civil  Court. 

Then  it  is  contended  that,  even  if  that 
part  of  the  relief  asked  could  not  be  granted, 
s'lill  he  might  have  a  declaration  as  to  the 
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extent  of  his  share.  We  think,  if  the  plaint- 
iff sought  a  declaration  like  that,  he  ought  to 
have  framed  his  suit  properly  for  that 
purpose,  and  that  he  was  not  entitled,  regard 
being  had  to  the  mode  in  which  he  framed  his 
suit  and  the  valuation  he  put  upon  it,  when 
the  main  object  of  the  suit  failed,  to  turn 
round  and  ask  for  that  declaration.  We 
think,  therefore,  this  appeal  must  be  dismissed 
with  costs. 


The  1 6th  July  1874. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Tenancy — Possession— Misjoinder — Non- 
Registration. 

Case  No.  64  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Hooghly,  dated 
the  2gth  August  iSyj,  affirming  a  deci- 
sion  of  the  Moonsiff  of  Salkhia^  dated 
the  i^th  June  i8yj» 

Ranee  Lalun  Monee  and  another  (Plaintiffs), 

Appellants, 

versus 

Sona  Monee  Dabee  and  others  (Defendants), 

Respondents. 

Baboo  Hem  Ch under  Banerjee 
for  Appellants. 

Mr,    M.    L.    Sandel   and    Baboo     Umbika 
Churn  Banerjee  for  Respondents. 

Parties  in  possession  make  themsslves  tenants  by  use 
and  occupation,  and  may  be  sued  for  rent  even  though 
not  registered  by  the  zemindar. 

Where  a  single  suit  for  rent  against  the  holders  of 
several  tenures  is  objected  to  on  the  ground  of  misjoin- 
der, the  mere  fact  of  non-registration  a<s  separate 
holdings  is  no  answer  to  the  objection.  The  Court 
should  inquire  whether  the  tenants  have  not  in  fact  been 
dealt  with  as  holders  of  separate  tenures. 

Jackson,  J, — It  is  admitted  in  this  case 
that  the  judgment  of  the  Lower  Appellate 
Court  cannot  be  maintained  upon  the  grounds 
which  the  Judge  has  assigned  for  his  decision, 
but  it  is  not  admitted,  nor  are  we  inclined  to 
think,  that  the  judgment  is  therefore  wrong 
on  the  merits.  The  Judge  concurs  upon  the 
whole  case  with  the  Moonsiff,  but  he  has 
statisd  in  his  judgment  certain  findings  of 
fact  which,  if  correct,  would  be  incompatible 
with  the  decision  arrived  at.  The  plaintiff 
brought  a  single  suit  for  arrears  of    rent 


against  a  number  of  persons  who  were  the 
holders  of  four  tenures  of  land  in  his  estate. 
These  four  tenures  appear  to  have  been  at 
one  time  held  by  one  Bijoy  Ram  Dutt,  andit 
is  alleged  that  at  a  very  distant  date,  viz.,  in 
the  year  1202,  these  four  tenures  were  enrolled 
together,  and   a   lump   sum   of    rent   fixed 
upon  them.     However,  it  seems   clear  that, 
subsequent  to  the  death  of  Bijoy  Ram,  these 
four  tenures  had  fallen  into  different  bands, 
and  were  acquired  at  different  times  by  the 
several   parties  who  are  defendants  in  this 
suit.     It  was   therefore   an  objeciioa  made 
before  the  Moonsiff  that  these  parties  were 
not  respectively  liable  one  for  the  other,  and 
that  the  suit  ought  to  be  dismissed  on  the 
ground  of  misjoinder.     That  objection  was 
held  to  be  valid  by  the   Moonsiff,   and  he 
therefore   dismissed  the   suit,    referring  the 
zemindar  to  separate  suits  for  the  separate 
holdings.     On   appeal,   the   Judge,  on  the 
question   of   separate   holdings,    makes  this 
observation  :     "  1  quite  admit  that  the  defend- 
"  ants     who     have     appeared      have    not 
'*  satisfactorily   established   their    rights    to 
"  separate  holdings.     The  dakhilas  filed  in 
'*  this  case  are  opposed  to  this  view.     I  may 
"  admit  even  that  the  non-registration  in  the 
"  zemindar's  serishia  of   the  various   trans- 
"  actions  under  which  the  present  defendants 
''  hold  gives  him  the  right  do  repudiate  such 
"  transactions.     But,  if  he  does,  I  think  he  is 
"  bound  to  proceed  only  against  those  whom 
"  he  recognizes  as  his  ttnants."    Now,  it  may 
be   obseiyed  very   emphatically   that  these, 
which    were   evidently   contentions    of   the 
plaintiff   on  appeal  before  the   Judge,  were 
adopted  by  the  plaintiff  only  for  the  purpos; 
of  upsetting  the  theory  of  separate  holdings 
advanced  by  the  defendants,  and  it  seems  to 
us  possible  that,  if  the  Judge  had  perceived 
the    weakness   of  the  ground  on    which  he 
afterwards  proceeds,  he  might  have  avoided 
the  conclusion  to  which  he  comes  as  to  this 
matter  of  separate  holdings.     The  judgment 
of  the  Moonsiff  was  upheld,  and  th«  order 
dismissing   the  suit  was  maintained  on  the 
ground   that   the   zemindar  had  improperly 
brought  the  suit  against  persons  of  whom  by 
non-registration   he   withheld  recognition  as 
tenants.    This  is  manifestly  a  weak  ground. 
If  these  parties  are  in  possession,  they  make 
themselves  tenants  by  use   and  occupation 
of  the  land.'  But,  in  point  of  fact,  it  appears  to 
us  that  the  Judge  has  not  addressed  himseU 
to   the  objection  raised  by  the  defendants. 
Upon  that  objection    he    ought     to    have 
inquired   whether   the    tenures,  which   they 
respectively    held,    were    in    their     orig'" 
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separate;  whether  they  have  not  again  found 

their  way  into  different  hands  as  separate 

tenures;   and   whether   the   holders   thereof 

have  not  been  in  fact  dealt  with  as  holders  of 

separate  tenures.     If  that  be  so,  the  mere  fact 

of   non-registraiion,    or    the    fact    that    the 

dakhilas  had  been  worded  marfutwaree,  as 

they  necessarily   must   have   been   worded, 

would  be   immaterial.     If  the   Judge  finds 

(upon  anew  hearing,  the  case  being  remanded 

for  that  purpose)  that  the  case  is,  as  we  have 

suggested,  it  will  be  for  him  to  uphold  the 

judgment  of  the  Moonsiff,  and  require  the 

plaintiff  to  bring  separate  suits  against  the 

several  holders  of  the  tenures.     If,  however, 

he  finds  that  those  four  tenures  were  indissc- 

lubly  connected  at  the  time  of  Bijoy  Ram 

Dutt,  and  that  the  zemindar,  in  receiving  rents 

/rom  the  present  holders,  has  dealt  with  them 

only  as  representatives  of  Bijoy  Ram  and  as 

payers  of  component  parts  of  the  aggregate 

rental,  the  case  would  be  different.     If  the 

dakhilas  show  that  the  payment  of  separate 

rentals  had  been  made  as  for  separate  tenures, 

that  would  be  evidence  of  the  holdings  being 

separate.     If   the  evidence   shows  that   the 

amounts  were  paid  as  aliquot  parts  of  the 

whole  rental,  that  would  go  to  show  that  the 

tenure  was  one.     The  case  will  go  back  to 

the  Lower  Appellate  Court  to  be  dealt  with 

accordingly.   The  costs  will  follow  the  result. 


The  i6lh  July  1874. 

Present : 

The  Hon*ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Enhancement  of  Rent— Principle  of  Enhance- 
ment. 

Appeal    under    section    /j    of   the    Letters 

Paieni  against  the  decision  of  the  Honble 

W,    Aintliey   one   of  the   Judges   of  this 

Courij  dated  the  6th  May  i8'j4y  in  Special 

Appeal  No,  ijjff  of  i8yj, 

Tikararn  Singh  (Defendant),  Appellant, 

versus 

Mrs.  Anne  Sandes  (Plaintiff),  Respondent, 

Baboo  Gopee  Nath  Mookerjee  for  Appellant. 

Baboo  Bhyruh  Chunder  Banerjee 
for  Respondent. 

In  a  suit  for  enhancement  of  rent,  where  the  Lower 
Appellate  Court  went  on  the  principle  that,  althoug^h 
pUintiff  had  not  given  evidence  as  to  the  rate  of  rent 
payable  by  tenants  of  the  same  class  as  defendants 
Holding'  adjacent  lands  of  similar  quality,  yet  he  had 
given  evidence  as  to  such  lands  so  occupied,  of  a  some- 
what better  quality,  and  that  the  rate  of  rent  allowed, 
BBgard  beififir  bad  to  the  difiference,  was  proper  to  award 
Q  cooforn>ity   with  the    spirit  of  the  rent-law :   the 


decI<iion  was  held  to  be  reasonable,  and  was  accordingly 
affirmed. 

The  judgment  of  Ainslie,  J.,  appealed 
against  was  as  follows  : — 

The  only  point  taken  in  special  appeal  is 
that  the  Lower  Appellate  Court  has  iailed  to 
come  to  any  decision  on  the  question  whether 
the  defendant  is  a  ryot  of  the  same  class  as 
those  persons  who  held  the  lands  with  which 
his  land  is  compared. 

There  is  certainly  no  specific  finding  on 
this  point,  although  there  was  a  finding 
distinctly  the  oiher  way  in  the  first  Court. 
I  should  be  inclined  to  infer  from  the  earlier 
part  of  the  judgment  that  this  question  was 
in.i^  0^1^^  of  ihe  Subordinate  Judge,  and 
thli^^^ra/^ally  intended  10  dispose  of  it  by 
the  frsing  'nt  which  he  has  given. 

Uof^anchpb^t  may  be,  it  seems  to  me  that, 
as  ihe'c/  iSy2A  was  not  raised  in  the  lower 
Court,  it  j^j^jpt  be  contended  here  that  the 
Subordinai  ^udge  was  in  error  in  not 
deciding  it.  The  appeal  will  be  dismissed 
with  costs. 

Jackson^  J. — We  think  that  the  decision 
of  the  learned  Judge  below  in  this  case  is 
substantially  correct.  We  do  not  understand 
the  Judge  of  the  Lower  Appellate  Court  to 
have  intended  to  find  that  the  land  occupied 
by  the  defendant  was  precisely  similar  in 
character  to  that  occupied  by  the  witnesses 
or  other  tenants  of  a  like  class  holding  In 
the  immediate  neighbourhood,  because,  if  he 
had  so  found,  he  would  no  doubt  have 
awarded  to  the  plaimiff  rent  at  the  rate  paid 
by  those  tenants.  We  understand  him  to 
have  gon^  on  this  principle,  which  is  also  the 
principle  adopted  by  the  Moonsiff,  that, 
although  the  plaintiff  had  not  given  evidence 
as  to  the  rate  of  rent  payable  by  tenants  of 
the  same  class  holding  lands  of  precisely 
similar  quality  and  adjacent  to  those  occupied 
by  the  defendant,  yet  he  had  given  evidence 
as  to  such  lands  so  occupied,  of  a  somewhat 
better  quality  than  those  occupied  by  the 
defendant,  and  that  the  rale  of  lent  allowed 
by  the  lower  Court  was  such  as,  regard 
being  had  to  the  slight  difference  in  the 
quality  of  the  lands,  was  proper  to  award  in 
conformity  with  the  spirit  of  the  rent-law. 
This  decision  appears  to  be  reasonable,  and 
is  in  conformity  with  a  decision  of  the  High 
Court  of  the  Norlh-Westecn  Provinces 
reported  at  i  Agra  Reports,  p.  57.  We 
think,  therefore,  that  this  appeal  must  be 
dismissed,  and  the  judgment  of  the  Court 
below  must  be  affirmed  with  costs. 

This  judgment  will  govern  the  other  two 
appeals. 
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The  i6th  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  \V.  F. 
McDonell,  fudges. 

Code  of  Criminal  Procedure,  s.  308— Compen- 
sation—Civil  Action  for  Damag^es. 

Case  No.  96  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Hooghly,  dated 
the  13th  Vec ember  i8yj,  affirming  a 
decision  of  the  First  Subordinate  Judge 
of  that  District i  dated  the  ;pthy  April 
/(?7j.  ••• 

William  Nicholas  Love  (Defer    ^    / 
Appellant,         ■       "y 

versus        fy^.     > 

William  John  Hume  Ainsworti|'^«4ver?eer  to 
the  Municipality  at  Howr/^  (Plainiiff), 
Hespondent,  y 

Mr.  W.  C  Bonnerjee  %p^  Baboo  Nohin 
Chunder  Burral  for  Appellant. 

Mr,  C,  C  Macrae  and  Baboo  Gopeenath 
Mookerjee  for  Respondent. 

The  expression  "  taken  into  account  "  in  the  Code  of 
Criminal  Procedure,  s.  308,  means  that  the  compen- 
sation awarded  by  the  Magistrate  is  to  be  taken  into 
consideration  by  the  Court  in  a  subsequent  civil  suit, 
not  that  it  is  to  be  afterwards  deducted  from  the 
damages  awarded. 

Jackson,  J, — Wk  think  it  is  clear  that  the 
expression**  take  into  account"  in  section 
308  of  the  Code  of  Criminal  Procedure 
means  that  the  amount,  if  any,  previously 
awarded  as  compensation  by  the  Magistrate 
is  to  be  taken  into  consideration,  and  not  that 
it  is  to  be  afterwards  deducted  from  the  sum 
that  may  be  given  by  the  Court  by  way  of 
damages  in  a  subsequent  civil  suit ;  and  look- 
ing at  the  decision  of  the  Subordinate  Judge 
in  this  case,  considering  that  he  had  before 
him  the  words  of  that  section,  and  putting 
upon  his  decision  a  reasonable  construction 
which  would  bring  it  within  the  terms  of  the 
law,  we  have  no  doubt  that  he  meant  to  give 
the  plaintiff  the  sum  of  Rs.  500  as  damages 
over  and  above  what  he  got  as  compensation 
in  the  Magistrate's  Court.  The  learned 
Counsel  very  properly  did  not  think  it  fit  to 
take  up  the  time  of  the  Court  in  arguing 
upon  the  other  grounds  taken  in  the  petition 
of  special  appeal.  The  appeal  is  dismissed 
with  costs. 


The  17th  July  1874. 

Present  : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges. 

Alteration  of  Holdings  by  Zemindar—  Consent  o( 

Tenants. 

Case  No.  2656  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Back- 
er gunge,  dated  the  2jrd  August  iS^j, 
reversing  a  decision  of  the  Afoonsiff  ^f 
Madareepore,  dated  the  jist  Decemkr 
t8y2. 

Ruheemuddy  Akun  and  others  (Defendants), 

Appellants, 

versus 

Poorno  Chunder  Roy  Chowdhry  and  another 
(Plaintiffs},  Respondents. 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Baboos  Kalee  Mohun  Doss  and  Lall 
Mohun  Doss  for  Respondents. 

Where  tenants  hold  land  by  different  agreements,  the 
zemindar  has  no  right,  without  their  consent,  to  breik 
up  existing  holdings,  and  re-distribute  lands  so  as  to 
alter  the  extent  and  nature  of  the  holdings. 

Ainslie,  J, — The   plaintiffs  brought  five 
suits  against  the   defendants,   who   are  the 
appellants   in   this  and   four  other    special 
appeals,  for  the  rents  of  five  separate  hold- 
ings.    The  answer  of  the  defendants  in  all 
the  suits  was  to  the  same  effect,  viz.,  that 
they  held  lands  of  the  plaintiffs  by  four,  and 
not  by  five,  different  agreements,  and  that  the 
plaintiffs  had  no  right  to  break  up  the  exist- 
ing holdings,  and  re-distribute  the  lands  so  as 
to   convert   the   four    into    ^st.     From  liie 
judgment    of    the    Subordinate    Judge   it 
appears  that  in  fact  there  were  four  holdings, 
and  that,  at  the  end  of  the  year   1274*  the 
zemindar    made    a    transfer    of    some   oi 
the     lands     appertaining     to     one     village 
to  another,  ana  altered  the  area  and  jumma 
of  the  holdings.     From  the  judgment  of 
the  first  Court,  it  would  appear  that  all  the 
holdings  and  jummas  had  been  broken  up,, 
and  that  the  present  holdings  and  jummas, 
though  they  agree  in  the  total  with  the  old 
holdings,  differ  in  details.     There  is  no  one 
of  the  old  holdings  left  untouched.     We  arc 
of  opinion  that  it  was  not  necessary  for  the 
defendants  to  say  in  what  manner  or  to  what 
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extent  they  were  prejudiced  by  the  change 
which  the  zemindar  wished  to  introduce.     It 
was  saf&cieiit  answer  to  these  five  suits  to 
say  that  there  are  not  and  never  have  been 
such  holdings  as  those  alleged  in  the  plaints. 
The  question  comes  simply  to  this  whether 
the  defendants  are  shown  to  have  consented 
to  the  change  made  by  the  zemindar.    The 
Subordinate  Judge  in  his  judgment  says  that 
the  evidence  of  Anund  Chunder  Mojoom- 
dar  and  Eshan  Chunder  Banerjee  proves  that, 
as  far  as  the  zemindar  is  concerned,  the 
change  has  been  given  effect  to  by  the  alter- 
ations in  thejummabundee  and  jumma-wassil- 
bakee  papers ;  but  the  fact  that  the  zemindar 
has  altered  his  accounts  cannot  be  taken  as 
evidence  of  any  consent  of  the  ryots.    In  the 
matter  of  consent  there  appears  to  be  no 
evidence  whatever,  except  the  fact  that,  from 
the  end   of   1274   up  to  the  early  part  of 
1277,  the  rents  were  paid  partly  to  one  agent 
of  the  zemindar  and  partly  to  another  agent. 
This  was  denied  by  the  defendants,  but  the 
Court  below  has  found  it  to  be  a  fact,  and 
from  this  payment  the  Subordinate  Judge 
has  inferred  consent.    He  says  :  "  Hence  I 
**  find  that  as  the  evidence  on  behalf  of  the 
"  plaintiffs  is  more  satisfactory,  and  as  it  has 
been  proved  that,  subsequent  to  the  transfer 
"  of  the  jumma,  the  defendants  consented  to 
^it  and  paid  the  rent,  their  objections  with 
''regard   to   this  claim  and    the    evidence 
''  adduced  seem  to  be  ineffectual."    It  seems 
to  us  that  it  is  a  very  immaterial  matter  to  a 
tenant  in  most  cases  whether  he  has  to  pay 
rent  to  one  agent  of  the  zemindar  or  to  two 
agents^  but  that  it  is  very  material  to  him  to 
retain    his   holding  as  it  has  existed  from 
earlier  days,  and  that  the  mere  fact  that  he 
has  made  some  payments  according  to  the 
wish  of  the  zemindar  to  particular  agents  is 
not  sufficient  material  from  which  any  Court 
ought  to  infer  a  consent  to  a  complete  change 
in  the    extent  and   nature  of  his  holdings. 
Had  there  been  any  other  evidence  of  con- 
sent, no  doubt  this  payment  would  have  been 
ttrongiy    corroborative,   but  taking  it  as   it 
stands  absolutely  alone,  we  think  the  Subor- 
Itnate  Judge  has  gone  too  far,  and  that  is  not 
X  fair  and  legal  inference  to  draw  from  this 
^yment  that  the  ryot  has  consented  to  the 
^ange  in   his  holdings.     As  the  plaintiffs 
lave  brought  these  suits  for  rents  of  hold- 
ngs   which    are  not  shown  to    have  been 
iivided  with  the  consent  of  the  tenants,  we 
hink   that    the  judgment  of  the   MoonsifF 
lismisstng  the  suits  was  a  proper  judgment, 
tnd.that  this  special  appeal  must  be  allowed. 
^t«e  judgment  of  the  Subordinate  Judge  will 
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be  reversed,  and  the  appellant  will  obtain  the 
costs  of  this  special  appeal  and  also  the  costs 
of  the  Lower  Appellate  Court.  This  judg- 
ment will  govern  Special  Appeals  Nos.  2657 
(1870),  2671,  and  2672  of  1673. 


The  17th  July  1874. 

Present: 

The  Hon'ble  Romesh  Chunder  Mitter, 

Ejectment  by  Superior  Holder-«Oaster^ 

Damages. 

Case  No.  1824  of  1873. 

Special  Appeal  from  a  decision  passed  6y 
the  Officiating  Subordinate  yudge  of 
Tipperahy  dated  the  22nd  May  iSj^^ 
reversing  a  decision  of  the  Moonsi]^ 
of  Panchpookhoriah,  dated  the  22nd 
August  i8'j2, 

Chunder  Nath  Bhuttacharjee  (Plaintiff), 

Appellant^ 

versus 

Juggut  Chunder  Bhuttacharjee  and  others 
(Defendants),  Respondents. 

Bahoos  Doorga  Mohun  Doss  and  Bharut 
Chunder  Dutt  for  Appellant. 

Baboo  Rajendro  Nath  Bose  and  Moomhee 
Abdool  Baree  for  Respondents. 

In  a  suit  by  landlord  to  recover  arrears  of  rent  from 
tenants  who  had  been  forcibly  compelled,by  the  superior 
holders  of  a  tenure  over  the  plaintiff,  to  execute  a 
kubooleut  to  themselves  and  to  pay  rent  accordingly, 
HELD  that  such  wrong^ful  act  of  the  intervenor-defend- 
ants  (the  superior  holders)  was  not,  in  law,  suflScient  to 
constitute  an  ouster  of  the  plaintiff,  but  gave  the  tenant- 
defendants  a  cause  of  action  against  them  for  damages. 

In  this  case  the  plaintiff  sued  for 
arrears  of  rent,  and  his  suit  has  been 
dismissed  by  the  Lower  Appellate  Court  on 
the  ground  that  the  plaintiff  has  been  dis- 
possessed from  the  land  of  which  the  rent 
is  claimed  by  the  intervenor^defendants. 

The  facts  found  by  both  the  Courts  below 
appear  to  be  these  :  that  the  tenant-defend- 
ants were  originally  the  tenants  of  the  plaint- 
iff; that  they  paid  rent  to  the  plaintiff  and 
his  predecessor  up  to  the  year.  1273;  that 
the  intervenor-defendants,  who  are  the  supe- 
rior holders  of  a  tenure  over  the  plaintiff, 
forcibly  compelled  the  tenant-defendants 
to  execute  a  kubooleut ;  and  that  from  the 
year  1274,  they  succeeded  in  realizing  the 
rents  by  force  from  the  tenant-defendants. 
The  present  suit  has  been  brought  for  arrears 
of  rent  for  the  years  1275,  1276,  1277,  and 
1278. 

The   simple   question   for  decision   was 
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whether  the  tenant-defendants  were  actually 
tenants  of  the  plaintifE  or  of  the  intervenor- 
defendants.  Now,  it  has  been  found  by  both 
the  lower  Courts  that  they  were  tenants  of 
the  plaintiff  originally,  and  that  they  had 
continued  to  be  tenants  of  the  plaintiff  down 
to  the  year  1273;  and  the  simple  question, 
therefore,  now  is,  whether  they  have  ceased 
to  be  the  plaintiff's  tenants  since  that  year. 

The  only  fact  from  which  the  Lower 
Appellate  Court  comes  to  the  conclusion  that 
they  are  no  longer  tenants  of  the  plaintiff, 
and  as  such  liable  to  pay  the  rent  claimed, 
is  that  they  have  been  compelled  by  the 
talookdar-defendants  to  pay  the 'rents  of 
these  years  to  the  latter.  It  seems  to  me 
that  that  fact  does  not  destroy  the  relation 
of  landlord  and  tenant  bet\yeen  the  plaintifF 
and  the  defendants  so  as  to  relieve  the  latter 
of  the  liability  to  pay  their  just  debts  to 
their  landlord.  The  wrongful  act  of  the 
intervenor-defendants  by  which  the  tenants 
were  compelled  to  execute  a  kubooleut  and 
to  pay  the  rents  of  this  land  to  them  is  nrt 
by  law  sufificient  to  constitute  an  ouster  of  the 
plaintiff.  It  is  a  wrongful  act  which  gives 
to  the  tenant-defendants  a  cause  of  action 
to  sue  the  wrong-doer  for  damages. 

For  these  reasons  I  do  not  think,  on  the 
facts  found,  that  the  Lower  Appellate  Court 
was  right  in  holding  that  the  plaintiff  was 
not  entitled  to  the  rents  claimed.  This 
special  appeal  is  decreed  with  costs. 


The  20th  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Principal  and  Agent— Cause  of  Action—Act  X. 
of  X859,  s.  3a— Act  VIII,  (B.C.)  of  1869. 

Case  No.  423  of  1874. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Furreedpore^  dated 
the  jrd  December  iSyjy  reversing  a  decision 
of  the  Moonsiff  0/ Muksoodpore^  dated  the 
jdth  April  18^3, 

Pearee  Mohun  Ghose  (Defendant),  Appellant^ 

versus 

Messrs.  Jardine,  Skinner,  &  Co.  (Plaintiffs), 

Respondents, 

Baboo  Mohendro  Lall  Mitter  for  Appellant. 

Mr.  R,  T,  Allan  and  Baboo  Kumla  Kant 
Sen  for  Respondents. 

The  fact  oE  an  a^ent  furnishing  his  principal  with  an 
account  under  his  signature  with  a  letter  upon  which  a 


balance  appeared  due,  is  a  cause  of  action  irrespective 
of  A(5l  X.  of  1859,  s.  3.^;  and  the  principle  is  applicabk 
to  cases  decided  under  the  present  law. 

Jackson^  y. — The  first  ground  of  special 
appeal  in  this  case  is  that  the  suit  having 
been  brought  more  than  one  year  after  the 
determination  of  the  agency  is  out  of  time 
under  the  provisions  of  section  30,  Aft  VIII. 
of  1 869  (B.  C).    But  the  defendant  appears  to 
have  furnished,  on  the  6th  Bysack  1277,  an 
account  under  his   signature  with  a  leuer 
upon  which  a  balance  appears  to  have  beeo 
due,  and  that  has  been  held  in  the  case  of 
Chowdhry    Chutturpal    Singh    r.    Fouzdar 
Roy    in    Marshall's    Reports,    p.    405,  to 
furnish   a   cause  of    action    irrespective  d 
section  33  of  Aft  X.  of  1859.     That  case, 
no  doubt,  was  decided  under  Aft  X.  of  1859, 
but  there  does  not  appear  to  be  any  reason 
for  thinking  that  it  is  not  applicable  to  cases 
decided  under  the  present  law. 

The  second  ground  of  objection  relates  to 
the  reception  of  certain  evidence  before  the 
Lower  Appellate  Court.     Now  it  seems  thai 
Goluck  Chunder  Bhuttacharjee,  the  witness 
whose  evidence  is  objected  to,  was  a  servant 
of  the  plaintiff  to  whom  the  defendant  alleged 
he  had  paid  the  amount  of  the  balance.  He 
was  not  a  witness  on  behalf  of  the  plaintiff, 
but  was  called   by  the   Court  itself  in  the 
interests  of  justice,  who,  if  the  defendant's 
story  of  payment    were  true,    would  hate 
proved  it,  but  he  states  on  oath  that  no  money 
was  paid  to  him  by  the  defendant.   We  think 
there  is  no  valid  objection  to  the  decision  d 
the  Lower  Appellate   Court,   and  that  this 
appeal  must  be  dismissed  with  costs. 


The  20th  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Suit  to  set  aside  an  Adoption— Conrt  Fees  Adj 
Sch.  IL,  art  17,  cL  5— Valuation— Jurisdw 
tion. 

Case  No.  285  of  1873. 

Regular  Appeal  from  a  decision  passed  ^ 
the  Subordinate  Judge  of  Furreedpdf^ 
dated  the  i8th  August  i8jj. 

Bama  Soonduree  Dossee  (PlaintifiF)» 
Appellant^ 

versus 
Soorjo  Coomar  Roy  (Defendant),  Respondai 
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Baboos   Mohinee    Mifhun    Roy    and    hzur 
Chunder  Chuckerhuity  for  Appellant. 

Bahoos  Ashoolosh  Dhur,  Kalte  Mohun 
Doss,  and  Door  get  Mohun  Doss  for 
Respondent. 


A  suit  to  set  aside  an  adoption,  in  which  the  plaint  was 

engrossed  on  a  stamp  paper  of  the  value  of  Rs.  \o,  having 

hcea  dismissed,  with  costs  amounting;  to  Rs.  12,  plaintiff 

filed  a  memorandum  of  appeal  in  the  High  Court,  with  an 

affidavit  in  which  the  value  of  the  property  in  dispute 

was  described  as  being  above  Rs.  5,000.  The  High  Court 

ordered  the  appellant  to  pay  into  Court  the  proper 

amount  of  vakeel's  fees  assessed  upon  the  true  valua- 

tioo  of  .the  suit.     Failing  to  do   this,   the  plaintiff's 

appeal  was  not  allowed  to  proceed : 

Held,  toOk  that  a  plaintiff  seeking  to  set  aside 
asolehnama,  and  thereby  aiming  at  the  possession  of 
immoveable  property,  ought  not  to  be  allowed  to  brinp^ 
bis  suit  on  a  stamp  of  Rs.  10,  and  to  frame  it  as  if  it 
vere  to  set  aside  an  adoption. 


Jacksony  y. — The  circumstances  of  this 
case  are  somewhat  peculiar.  The  plaint  was 
!(ed  on  the  24th  February  1873,  being  dated 
he  14th  Falgoon  1279,  in  the  Court  of  the 
VoonsiQ  of  Goalundo,  and  it  describes  the 
nit  as  a  suit  to  set  aside  an  adoption  by 
?handan  Mala,  such  adoption  being  illegal, 
nd  the  plaint  was  put  in  that  Court  having 

stamp  affixed  to  it  of  the  value  of  Rs.  10 — 
ie  plaintiff  evidently  relying  upon  the  pro- 
IsioQS  of  clause  5,  srticle  17  of  the  second 
phedule  attached  to  the  Court  Fees  Act. 
o  valuation  was  put  upon  the  plaint.  It 
ould  seem  that  by  an  order  of  the  District 
idge,  this  suit  was  transferred  for  decision 
'  the  Court  of  the  Subordinate  Judge  of 
arreedpore.  In  that  Court,  accordingly,  the 
(fendant  put  in  a  written  statement  on 
C  3rd  July  1873,  and  the  very  first  point 
ken  in  the  written  statement  was  the  absence 

any  valuation  in  the  suit.  The  case  was 
ally  heard,  it  would  seem,  on  the  nth 
igo&X^  and  judgment  was  delivered  on  the 
m  August,- and  by  that  judgment  the  Subor- 
iiate  Judge  dismissed  the  plaintiff's  suit, 
parently,  on  the  ground  of  the  absence  of 
ioation,  and  because  a  declaratory  decree 
did  not  be  made  in  such  a  suit,  unless  the 
untifif  wonld  be  entitled  to  consequential 
ief,  if  he  asked  for  it.  He  also  held  that 
\  suit  was  clearly  out  of  time.  On  these 
reral  grounds  the  suit  was  dismissed,  and 
\  evidence  was  not  gone  into. 

fbe  plaintiff  has  come  in  regular  appeal  to 


this  Court.    By  the  Civil  Courts  Act  (VI.  of 
1 871),  section  22,  it  is  provided  that  appeals 
from  the  decrees  and  orders  of  Subordinate 
Judges  and  Moonsiffs  shall,  when  such  appeals 
are  allowed  by  law,  lie  to  the  District  Judge, 
except  where  the   amount  or  value  of  the 
subject-matter  in  dispute  exceeds  Rs.  5,000, 
in  which  case  the  appeal  shall   lie  to  the 
High    Court.    The    appellant    has    endea^ 
voured  to  bring  herself  within  the  terms  of 
that  section    by    simply  annexing    to    the 
memorandnm  of  appeal  an  affidavit  in  which 
the  value  of  the  property  in  dispute  is  de- 
scribed as  exceeding  Rs.  5,000 — that  is,  as 
amounting  to  Rs.  32,000,  or  more.    It  seems 
to  us  that  in  order  to  entitle  an  unsuccessful 
party   in   a  suit  tried   by  the   Subordinate 
Judge  and  appealed  to  the  High  Court,  it  is 
necessary  that  the  suit  should  be  valued,  so 
that  it  might  be  at  once   patent   that  the 
subject-matter  in  dispute  exceeds  Rs.  5,000. 
The  plaintiff  in  this  suit  evidently  did  not 
desire  to  signify  or  explain  that  that  was  the 
value  of  the  subject-matter,  because  he  not 
only  abstained  from   giving  any  valuation, 
but  actually  brought  his  suit  in  the  Moonsifl's 
Court,     and    the     MoonsiflF    has     jurisdic- 
tion,   by    section    20  of  the  Civil    Courts 
Act,  only  in  cases  where  the  amount    or 
value  of  the  subject-matter  in  dispute  does 
not  exceed   Rs.    1,000,  and  from  the  com- 
mencement to  the  end  of  the  proceedings, 
the  plaintiff  never  mended,  or   offered   to 
mend,  the  value  of  the  suit  by  raising  the 
sum  above  Rs.    1,000.     These   circumstan- 
ces coming  to  our  notice,  when  the  appeal 
came  on  for  hearing,  we  inquired  into  the 
matter,  and  we  found  that  not  only  was  this 
so,  but  that  in  the  decree  by  which  the  suit 
was  dismissed  the  defendant  had  only  the 
sum  of  Rs.   12-5  allowed  to  him  as  costs. 
It  appeared  to  us  that  it  would   be   quite 
unfair  to  the  defendant,  who   was  in  the 
possession  of  the  judgment  of  the   Court 
below,  to  allow  plaintiff  to  come  before  us  in 
appeal    with  these    inconsistent  allegations, 
that  the  suit  in  the  Court  below  should  bs 
framed    without    any    valuation,    and    the 
defendant,    on    the  suit    being    dismissed^ 
should  only  get  Rs.  12  as  costs,  and  yet,  for 
the  purposes  of  appeal,  the  suit  should  be 
considered    as    involving    a    value    of  Rs. 
32,000,  evidently  showing  that  the  defendant 
must  have  been  put    to   very  great    costs 
indeed.     We  therefore  ordered  that  before 
the  plaintiff  could  proceed  with  her  appeal, 
she    should    pay    into    Court    the .  proper 
amount  of  vakeel's  fees  assessed  upon  the 
true  valuation  of  the  suit.    A  week's  time 
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was  first  allowed  to  her  for  this  purpose,  and 
then  a  further  week's  time  was  allowed,  and 
finally,  on  the  appeal  being  called  on  to-day, 
the  appellant's  vakeel  says  that  his  client  is 
not  inclined,  and  is  not  in  a  position,  to  pay 
the  amount.  The  question  then  is  whether 
or  not  we  should  hear  the  appeal.  We  are 
clearly  of  opinion  that,  under  the  circum- 
stances of  the  case,  we  ought  not  to  do  so. 
The  suit  appears  to  have  been  framed  in  a 
most  extraordinary  fashion.  It  is  called  a 
suit  to  set  aside  an  adoption  on  the  ground 
thiat  it  is  illegal.  The  date  of  the  adoption 
is  not  disclosed,  but  it  is  merely  stated  that 
the  plaintiff's  mother,  at  the  latter  end  of 
Falgoon  1267,  gave  out  that  she  had  adopted 
the  defendant,  and  as  the  plaint  is  dated  14th 
Falgoon  1279,  it  is  clear  that  twelve  years, 
within  two  or  three  days,  must  have  elapsed 
since  the  plaintiff's  Mother  announced  to  the 
public  that  she  had  adopted  the  defendant ;  so 
that,  in  all  probability,  more  than  twelve  years 
must  have  elapsed  since  the  cause  of  action 
arose.  But  the  cause  of  action,  it  is  stated  in 
the  plaint,  did  not  arise  from  the  date  of  the 
adoption,  but  from  the  date  of  a  solehnama 
executed  between  the  parties  in  1273,  under 
which,  it  is  said,  the  defendant  was  allowed 
to  be  in  possession  of  lo-annas  share  of  the 
immoveable  properties  left  by  his  adoptive 
father;  and,  apparently,  it  is  sought  by  this 
suit  to  have  the  solehnama  set  aside,  with  a 
declaration  that  the  adoption  is  invalid,  and 
to  arrive  by  that  means  to  the  possession  of 
some  title  to  immoveable  property.  We  arc 
of  opinion  that  the  plaintiff  ought  not  to  be 
allowed  to  frame  her.  suit  in  that  fashion, 
to  seek  to  set  aside  the  solehnama,  and 
thereby  aim  at  the  possession  of  immoveable 
property,  and  bring  her  suit  on  a  stamp  of 
Rs.  10,  as  if  it  were  a  suit  for  setting  aside 
the  adoption  only.  The  defendant  further 
appears  to  have  raised  the  contention  that 
this  being  a  suit  to  set  aside  an  adoption, 
it  ought  to  have  been  brought  within  six 
years  from  the  date  of  the  adoption.  There 
seems  to  be  good  reason  for  thinking  that 
the  contention  is  well-founded,  and  if  so,  it 
would  be  a  further  reason  for  throwing  out 
the  present  suit.  At  any  rate  this  is  not  a 
suit  which  ought  to  have  been  carried  on  in 
the  Court  below,  and  we  think  that  the  lower 
Court  was  right  in  dismissing  it,  and  that  the 
appellant  ought  not  to  be  further  heard  in 
this  appeal  when  she  has  failed  to  comply 
with  the  order  of  this  Court.  The  appeal 
must  be  dismissed,  and  the  appellant  must 
pay  the  respondent's  costs,  to  be  assessed  on 
the  valuation  stated  in  the  affidavit. 


The  20th  Jaly  1 874. 
Present : 
The  Hon'ble  F.  B.  Kemp,  yudge. 
Right  of  User— Waste  Land— Intemptioo. 

Case  No.  2372  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Sylhet,  dated  ik 
nth  May  18 J j^  reversing  a  decision  ofiht 
Moonsiff  of  Lushkerpore,  dated  the  30A 
December  18J2, 

Shaikh  Mahomed  Ansur  (Plaintiff),       ' 
Appellant,  ; 

versus 

Shaikh  Sefatoollah  (one  of  the  Defendauts], 

Respondent. 

Baboo  Bama  Churn  Banerjee  for  AppellanL 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

A  right  of  user  over  a  pathway  may  be  estabCsbw 
notwithstanding  that  the  path  passes  ov«r  waste  lasd. 

A  temporary  interruption,  such  as  during  tlie  niey 
season,  cannot  affect  a  right  of  user. 


This  suit  is  a  good  illustration  of  thfl 
danger  of  putting  any  arbitrary  ItmitatiflB 
upon  the  valuation  of  special  appeals.  The 
suit  is  valued  at  Rs.  2,  but  the  subject^ 
matter  of  it  is  of  vast  importance  to  t)M 
plaintiff,  and,  therefore,  if  the  valuation  of  I 
suit  were  to  be  looked  at  alone ^in  estimaliti| 
the  propriety  of  admitting  a  special  appeal 
the  plaintiff  in  this  case  would  be  eutir^ 
shutout  from  obtaining  redress.  The  subject 
matter    of   the    suit    is   that    the    plaiotiy 
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claims  a  right  of  way  over  some  waste  lands 
situated  to  the  south-west  of  his  house,  to 
enable  his  cattle  to  reach  a  piece  of  waste 
grazing  ground,  which  ground  is  common 
Xo  the  village.  Therefore  it  is  a  matter  of 
very  great  importance  to  the  plaintiff,  if  he 
possesses  that  right,  that  he  should  not  be  de- 
prived of  it. 

The  Court  of  first  instance,  after  deputing 
an  Ameen,  came  to  the  conclusion  on  the 
evidence    that    the     plaintiff    had     clearly 
proved  his  right  of  user^  and   that    he  had 
enjoyed   that  right  for  more  than  20  years. 
He  therefore  gave  the  plaintiff  a  decree  to 
this  effect   that   it    be    declared    that    the 
plaintiff's  right  of  road  lies  over  the  place 
marked   in    purple  colour  in  the  Ameen's 
map ;  that  the  said  place  be  cleared,  and  a 
right  of  road  given  to  the  plaintiff.     The 
Subordinate  Judge  has  reversed  this  decision. 
There  can  be  no  question  that  the  law  the 
Subordinate  Judge    lays    down    is   clearly 
wrong,  and  this  much  is  admitted  by  the 
pleader  for  the  respondent  who  candidly  said 
that  he  could  not  support  the  Subordinate 
Judge's  view  of  the  law.    What  the  Subor- 
dinate Judge  says  amounts  to  this:     That 
a  right  of  user  over  a  pathway  cannot  be 
established    where    that    path    passes  over 
waste  land.     If  that  was  good  law,  the  right 
of  user  over  almost  every  pathway   in  the 
mofus.stl  would  be  lost,  inasmuch  as  almost 
every  pathway  lies  over  waste  land.     Then 
he  goes  on  to  say  that,  because  the  cattle  do 
not  pass  over  this  path  in  the  rainy  season, 
the  plaintiff  can  have  no  right  of  user.     The 
reason  for  this  is  obvious,  as  the  pathway  is 
then  more  than  six   feet  under  water,  and  it 
would    therefore  be  useless  to  send    cattle 
to  graze  in  that  direction ;  but  this  temporary 
interruption  cannot  affect  the  plaintiff's  right. 
Then    the   Subordinate   Judge's  illustration 
of  the  law  is  also  most  extraordinary.     He 
says :     "  Suppose  a  party  builds  a  house  in  a 
field  where  horses  and  palkees  passed  before, 
would  that  give  the   right  to  drive   horses 
through  that  house  ? "     I  must  ponfess  I  do 
not  see  the  force  of  this  illustration. 

I  thought  at  one  time  that  it  would  be 
necessary  to  remand  the  case,  but  the  valua- 
tion of  the  suit  is  so  very  small  that  I  do  not 
wish  to  put  the  parties  to  further  expense  by 
prolonging  this  litigation.  I  have  therefore 
bad  the  evidence  read,  and  I  find  with  the 
Hoonsiff  that  the  plaintiff  has  fully  proved  his 
case.  I  therefore  decree  this  appeal,  restore 
the  decision  of  the  Moonsiff,  and  reverse 
.that  of  the  Subordinate  Judge  with  costs. 


The  13th  July  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Court  of  Chancenr — Contract— Inadequate  Con- 
sideration —  Hindoos  —  Mitakshara  Law  — 
Acquiescence. 

Case  No.  131  of  1873. 

Regular  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  of  Lohardugga, 
dated  the  28th  May   1BJ3, 

Jugo  Bundhoo  Tewaree  (Defendant), 
Appellant, 

versus 

Kurum  Singh  and  another  (Plaintiffs), 
Respondents, 

Messrs.  0,  H,  P.  Evans  and  R,  E,  Twiddle 

for  Appellant. 

Mr,  H,  Millet  for  Respondents. 

Assuming;  that  the  same  principles  are  applicable  here 
as  in  the  English  Court  of  Chancery,  the  High  Court 
held  that  although  in  a  class  of  cases  without  positive 
fraud  a  contract  may  be  set  aside  unless  it  is  shown  to 
have  been  made  upon  adequate  consideration,  yet,  as  a 
general  rule,  before  the  defendant  is  called  upon  to  prove 
that  he  has  given  full  value  for  property  sold  to  him, 
the  plaintiff  must  Brst  make  out  that  the  parties  to  the 
bargain  were  dealing  on  terms  so  unequal  as  to  render 
it  improper  for  a  Court  of  justice  to  enforce  any  con- 
tract they  may  have  made,  unless  it  can  be  shown  that 
the  contract  was  in  fact  one  which  a  prudent  person  with 
proper  advice  and  assistance  might  well  have  made. 

In  the  absence  of  all  evidence  to  the  contrary,  a 
Hindoo  must  be  considered  to  be  governed  by  the 
Mitakshara  law  where  it  prevails. 

Before  a  man  can  be  held  to  have  given  by  his  con- 
duct an  implied  assent  to  a  transaction,  especially 
one  which  operates  as  a  conveyance  of  a  valuable  estate, 
it  must  be  shown  that  he  was  fully  aware  oi  what  the 
transaction  was,  and  what  effect  it  would  have  upon 
his  interests  at  the  time  he  so  conducted  himself  as  to 
indicate  assent. 

Markby,  J. — In  this  case  the  plaintiffs 
sue  to  set  aside  a  certain  mokurruree  lease 
dated  the  24th  July  1863.  They  allege 
that  their  fathier,  Dookhee  Mahtoon,  being 
old  and  infirm  and  incapacitated,  gave  up 
business  in  the  year  1850,  from  which  time  the 
plaintiff,  Kurum  Singh,  entirely  managed  his 
property.  That  in  the  year  1863  the  plaint- 
iff, Jhagur  Roy,  being  in  prison,  their  father 
came  to  Ranchee,  when  the  defendant  Jugo 
Bundhoo  Tewaree  craftily  proposed  to  the 
said  Dookhee  that  if  he  gave  him  the  lease 
of  the  mouzah,  he  would  by  some  stratagem 
effect  the  liberation  of  his  son.  Your  pet!-, 
tioner's  father,  being  utterly  uneducated, 
strickened  and  enfeebled  by  age,  alBicted 
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with  dimness  of  sight,  and  moved  by  pater- 
nal feelings  of  tenderness  in  the  sure  prospect 
of  the  release  of  his  son,  consented  to  grant 
him  the  lease ;  thereupon  the  defendant, 
availing  himself  of  the  ignorance  of  the  old 
man,  fraudulently,  on  the  ^3rd  Sawun  1920 
Sumbut,  prepared  a  mokurruree  deed,  repre- 
senting it  to  be  a  ticca  or  farming  lease,  and 
had  the  Cazee's  seal  affixed  to  it. 

The  plaintiffs  then  go  on  to  say  that  upon 
the  defendant  publicly  declaring  that  he  had 
obtained  a  mokuiruree  lease,  their  father  and 
the  plaintiff  No.  i  both  protested  and  sought 
to  recover  possession  by  a  summary  order, 
but  were  directed  to  have  recourse  to  a  civil 
suit,  and  the  defendant  has  been  ever  since 
in. wrongful  possession. 

The  plaintiffs  also  contend  that  the  property 
being  ancestral,  the  alienation,  even  without 
fraud,  is  void  as  against  them. 

The  issues  raised  were  as  follows  : — 

isl, — ^Whether  the  plaintiffs'  suit  is  barred 
under  clause  7,  section  i,  Act  XIV.  of  1859, 
the  claim  not  having  been  preferred  within 
three  years  from  the  date  of  the  order  passed 
under  section  318  of  the  Criminal  Procedure 
Code  ? 

2nd, — Whether  the  plaintiffs  fall  under  any 
class  of  Hindoos  to  whom  the  Hindoo  law 
is  applicable  ;  and,  if  so,  whether  the  Mitak- 
shara  law  is  applicable  to  the  question  of 
alienation  in  this  suit  ? 

3rd, — Whether  the  plaintiffs'  father  was  in 
a  tit  state  to  transact  business  at  the  time 
of  executing  the  deed  of  alienation,  and 
whether  he  was  fully  aware  of  its  nature  and 
eflFect  ? 

4th, — ^Whether  the  deed  was  obtained  by 
the  defendant  from  the  plaintiffs'  father  by 
fraudulent  means,  or  any  undue  influence  or 
misrepresentation  ? 

j/A. — Whether  the  alienation  made  by  the 
father  was  made  with  the  knowledge  and 
consent  of  his  sons  (the  plaintiffs)  ^ 

6th. — Whether  there  was  any  cause  or 
legal  necessity  sufficient  to  justify  the  aliena- 
tion on  the  part  of  the  father  ? 

7M. — Whether,  subsequent  to  the  father's 
death,  the  plaintiffs,  the  sons,  have  actually 
received  rent  from  the  defendant,  and  whe- 
ther their  doing  so  is  tantamount  to  an 
admission  of  their  consent  to  the  alienation, 
and  consequently  to  the  validity  of  the  defend- 
ant's title  } 

It  is  to  be  observed  that  there  is  no  issue 
as  to  the  execution  of  the  deed. 

The  mokurruree  lease  was  produced  by 
the  defendant  and  filed  with  his  written 
statement  on  the  21st  August  1872.    The 


issues  were  settled  on  the  28th  August  1872, 
and  there  can  therefore  be  no  doubt  that  the 
mokurruree  lease  produced  is  that  which  the 
plaintiffs  allege*  to  have  been  obtained  from 
their  father  by  fraud,  and  which  they  seek  to 
set  aside. 

The  witnesses  called  by  the  plaintifiEs  to 
speak  to  the  circumstances  under  which  the 
mokurruree  lease  was  executed  areChoonnoo 
Mahtoon,  Hurreea  Singh,  and  Tohal  Sing^h. 
They  say  that  Dookhee  came  to  Ranchee  to 
get  his  son  released,  and  that  the  defendant 
told  him  that,  if  he  would  grant  the  lease,  the 
defendant  would  get  his  son  liberated  ;  that 
whilst  at  Ranchee  he  put  up  at  the  house  of 
one  Beharee  Doss ;  and  two  of  these  wit- 
nesses say  that  Dookhee  Mahtoon  was  very 
aged  and  infirm,  and  had  lost  his  sight :  they 
say  also  that  the  lease  was  not  read  over 
before  it  was  signed,  and  that  besides  them- 
selves  no  one  else  was  with  Dookhee 
Mahtoon  when  he  executed  the  lease.  The 
name  of  the  witness  Tohal  Singh  appears  as 
one  of  the  attesting  witnesses  to  the  lease. 

The  defendant  has  called  Beharee  Doss, 
Lall  Sree  Bunwaree  Sahoy,  Megnath 
Moneda,  three  of  the  attesting  witnesses  to 
the  deed,  and  another,  Tohal  Singh,  whom  he 
puts  forward  as  the  fourth  attesting  witness. 
He  has  also  called  Deo  Narain  Roy,  Runjaa 
Singh,  and  Kurum  Singh  (not  the  plaintiff); 
and  he  has  given  his  own  evidence.  Their 
account  of  the  transaction  is  that  when 
Dookhee  Mahtoon  executed  the  lease  he  was 
in  full  possession  of  his  faculties ;  that  his 
son,  the  plaintiff  Kurum  Singh,  was  present; 
and  that  the  lease  vvas  read  over  in  the  son's 
presence  before  it  was  signed. 

Upon  a  consideration  of  this  evidence,  we 
feel  bound  to  say  that  we  think  that  there  is 
no  comparison  between  the  two  in  point  of 
credibility.  Ths  Deputy  Commissioner  has 
wholly  disbelieve'd  the  evidencs  of  the 
defendant's  witnesses,  and  we  should  feel 
great  difficulty  in  forming  a  judgment  upon 
this  point  diametrically  opposed  to  his,  did 
it  not  appear  to  us  that  his  judgment  was 
based,  to  a  considerable  extent,  upon  a  mis- 
conception of  what  the  witnesses  say.  The 
Deputy  Commissioner  considers  that  some  of 
the  witnesses  state  that  the  deed  was  written 
out  and  executed  on  one  day,  and  attested  the 
next,  whereas  other  witnesses  state  that  the 
deed  was  executed  and  attested  upon  the 
same  day.  In  fact,  however,  there  is  no 
such  conflict  of  testimony.  Oar  translation 
at  first  seemed  to  support  the  Deputy 
Commissioner's  view,  but  we  have  referred 
to  the  original  depositions,  and  all  the  wit-* 
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nesses  agree  that  the  document  was  written 
on  one  day,  and  executed  and  attested  the 
next. 

On  the  other  band,  there  are  two  circum- 
stances which  the  Deputy  Commissioner  has 
overlooked  which  appear  to  us  to  tell  strongly 
upon  this  point  in  the  defendant's  favour. 
In  the  first  place,  the  three  witnesses  of  the 
plaintiffs  tell  a  story  which  is  not  that  put 
forward  in  the  plaint  or  the  issues,  and 
which  is  not  now  insisted  on.  There  is  no 
pretence  that  Dookhee  Mahtoon  ever  executed 
more  than  one  document,  and,  as  we  have 
said,  no  question  was  raised  that  the  document 
so  executed  was  the  document  produced  by 
the  defendant.  But  these  witnesses  tell  a 
different  story.  They  speak  to  a  different 
document  altogether,  not  attested  by  the  same 
persons,  and  granting,  not  a  mokururee 
tenure,  but  a  three  years'  tenure  only. 

It  might,  no  doubt,  have  been  competent  to 
the  plaintiffs  to  say,  upon  this  evidence  being 
given,    that  they  were    taken    by  surprise ; 
that  they  adopted  this  evidence  as  true,  and 
have  asked  to  alter  the  issues  accordingly. 
But  they  did  not  do  so.     As  to  the  course 
taken  in  the  Court  below  we  have  no  exact 
information ;  but  the  issues  were  not  altered  ; 
and    in    this    Court    the   Counsel    for    the 
plaintiffs,  though  not  abandoning  this  evi- 
dence,   has   very  carefully    abstained   from 
adopting  the  view  which  these  witnesses  put 
forward.     This,  no  doubt,  it  would  be  very 
dangerous,  if  not  impossible,  for  the  plaintiffs 
to  do ;  because,  as  we  shall  show  presently, 
this  view  of  the  case  was  not  a  new  one  ;  it 
bad,  in  fact,  already  once  been  put  forward  and 
had  been  abandoned.    We  think,  therefore, 
that  we  must  take  it  (notwithstanding  some 
portions  of  the  Deputy  Commissioner's  judg- 
ment in  which  a  different  view  appears  to  be 
taken j   that  the  plaintiffs  do   not  now,  any 
more    than    they  did   when   this    suit    first 
commenced,    deny    the    execution    of    the 
mokururee  lease  produced  by  the  defendant; 
and  this  being  so,  and  there  being  no  pretence 
that  two  deeds  were  executed,  it  is  impossible 
to  accept    the  story  told  by  these  witnesses 
as  txnG» 

In  the  next  place  (and  this  also  the 
Deputy  Commissioner  has  failed  to  observe), 
Kurum  Singh  was  distinctly  challenged  to 
come  forward  and  give  his  evidence.  The 
defendant  desired  that  he  should  be  summon- 
ed, and  he  was  summoned,  and  his  pleader 
promised  that  he  should  attend ;  but  the 
promise  was  never  fulfilled.  It  appears  to 
OS   that    Karum   Singh's   refusal  to  come 


forward  greatly  strengthens  the  defendant's 
case. 

There  are  other  circumstances  which  favour 
the  case  of  the  defendant  on  this  point.  The 
witness,  Lall  Sree  Bunwaree  Sahoy  Deo, 
seems  to  be  a  respectable  zemindar,  uncon- 
nected with  either  party.  It  is  not  likely 
that  he  would  commit  gross  and  deliberate 
perjury.  Nor  is  it  likely  that  Deo  Narain, 
also  a  zemindar,  would  make  a  false  state- 
ment for  the  defendant's  benefit.  He  also 
appears  to  be  quite  an  independent  person. 

The  Deputy  Commissioner  places  very 
great  reliance  on  the  fact  that  a  property 
now  producing  Rs.  1,200  a  year  has  passed 
into  the  hands  of  the  defendant  for  what 
he  justly  calls  by  comparison  the  paltry 
sum  of  Rs.  115;  and,  no  doubt,  if  that 
were  an  exact  statement  of  this  transaction, 
it  would  be  a  matter,  to  say  the  least,  of 
very  great  astonishment.  Whether  even 
then  the  Deputy  Commissioner  would  be 
fully  justified  in  the  use  he  has  made  of  this 
circumstance  is  perhaps  open  to  question, 
but  we  need  not  consider  this  more  parti- 
cularly, because  here  again  we  are  compelled 
to 'say  that  we  cannot  concur  with  the 
Deputy  Commissioner  in  his  finding  on  the 
facts.  It  is  extremely  difficult  at  this 
distance  of  time  to  ascertain  exactly  what 
the  state  of  things  was  when  this  mowrosee 
lease  was  granted,  but  this  is  clear  that 
Dookhee's  possession  was  not  uncontested. 
His  title  to  anything  beyond  42  haths  was 
wholly  denied  by  one  Ram  Mohun  Singh  and 
the  elder  Ranee,  whilst  it  was  supported  by 
the  younger  Ranee.  There  were  enquiries 
then  pending  as  to  who  was  in  possession, 
and  proceedings  were  also  being  taken  in  the 
Criminal  Courts.  These  proceedings  ulti- 
mately resulted  in  the  defeat  of  Ram  Mohun 
and  the  elder  Ranee,  but  that  was  not  till 
after  the  grant  of  the  mokururee,  and  it  is 
impossible  to  say  now  with  certainly  what 
the  chances  of  success  were  when  this 
document  was  executed.  It  must  be  borne 
in  mind  that  Dookhee  Mahtoon  had  no  pottah, 
and  of  necessity,  therefore,  his  title  was  a 
very  precarious  one,  had  he  been  driven  into 
the  Civil  Court  to  establish  it. 

The  dilemma  10  which  the  Deputy  Com- 
missioner has  sought  to  reduce  the  defendant 
is,  we  think,  a  false  one.  He  asserted,  no 
doubt,  in  the  former  proceedings  that  he  was 
in  possession  of  the  whole  property  comprised 
in  the  lease;  and  he  did  so  successfully. 
But,  as  we  have  said,  that  possession  was  a 
contested  one,  and  as  regards  the  point  now 
under  consideration,  the  question  is  not  so 
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much  who  was  able  to  succeed  in  a  case 
under  section  318  of  the  Criminal  Procedure 
Code,  but  what  rents  were  actually  collected 
by  Dookhee  Mahtoon  ?  Whether  in  any  of 
the  cases  put  forward  the  defendant  has 
assorted  more  than  was  actually  the  case,  it  is, 
upon  the  information  before  us,  impossible  to 
say.  But  we  do  not  think  it  follows  merely 
from  the  result  of  these  decisions  that  the 
evidence  which  the  defendant  has  now  given 
on  this  part  of  the  case  is  entirely  false. 
Nor  is  it  a  sound  argument  that  the  increase 
in  the  income  shown  by  the  defendant's 
accounts  does  not  correspond  with  the  decrees 
obtained  by  the  defendant.  Though  the  ryots 
in  these  cases  may  have  predilections  of 
their  own,  still  their  interest  will  always  lead 
them  to  side  with  the  winning  party;  and 
whenever  the  defendant  was  successful  in 
one  case,  a  large  number  of  ryots  would  very 
likely  go  over  to  his  side. 

The  real  question  is  what  rents  had  Doo- 
khee Mahtoon  been  able  to  collect;  and  the 
person  who  could  give  the  best  information 
upon  this  is  Kurum  Singh,  whose  own  case  is 
that  he  managed  the  property  at  the  time 
when  the  lease  was  granted,  and  who  could 
show  us  exactly  what  was  collected ;  but  he 
does  not  choose  to  come  forward. 

We  are  far  from  saying  that  the  defend- 
ant has  established  affirmatively  that  he 
paid  the  price  which  the  property  might  have 
been  made  to  fetch,  had  Dookhee  Mahtoon 
been  a  man  of  the  same  skill,  energy,  and 
ability  as  the  defendant.  There  could  be  no 
market-'price  of  land  sold  under  such  cir- 
cumstances. The  purchase  was  a  mere 
speculation;  and  very  likely  Dookhee 
Mahtoon  was  wanting  in  the  qualities  which 
would  enable  him  to  make  head  against 
the  powerful  opposition  he  had  to  encounter. 
But,  after  allowing  for  all  this,  and  whilst 
we  disagree  with  the  Deputy  Commissioner 
in  thinking  that  the  inadequacy  of  the  con- 
sideration is  so  gross  as  to  warrant  in  itself 
an  inference  of  fraud,  we  still  think  that  the 
price  paid  was  below  that  which  might  have 
been  obtained  for  the  mokururee  tenure. 
But  though  the  consideration  may  have  been 
inadequate,  we  do  not  think  this  is  a  case  in 
which  a  Court  of  justice  can  set  aside  the 
transaction  on  the  ground  of  the  inadequacy 
of  consideration.  This  part  of  the  case, 
and  in  fact  the  case  throughout,  has  been 
argued  upon  the  assumption  that  the  law  upon 
this  subject  is  identical  with  that  of  the 
English  Court  of  Chancery.  It  is,  however, 
a  matter  which  at  the  proper  time  will 
require  consideration  whether  the  provisions 


of  the  Indian  Contract  Act  upon  this  point 
are  not  applicable.     We  prefer,  however,  to 
deal  with  this  case  on  the  assumption  made 
by  both  sides  in  the  argument  that  the  same 
principles  are  applicable  here  as  in  the  English 
Court  of  Chancery.    There  appears  to  be  a 
class  of  cases  in  which  it  is  held  in  England 
that  without  positive  fraud  t  he  contract  xnaj 
be  set  aside,  unless  it  be  sh  own  that  it  was 
made  upon  adequate  consideration  ;  and  the 
plaintiffs  have  contended  that  this  is  one  of 
those  cases.     But  we  bel  ieve  that,  as  a  general 
rule,  whenever  the  defendant  has  been  called 
upon  to  prove  that  he  has  given  full  value 
for  property  which  has  been  sold  to  him,  the 
plaintiff  has  first  made  out  that  the  parties  to 
the  bargain  were  dealing  on  terms  so  unequal 
as  to  render  it  improper  for  a  Court  of  justice 
to  enforce  any  contract  they  may  have  made, 
unless  it  can  be  shown  that  the  contract  was  in 
fact  one  which  a  prudent  person  with  proper 
advice  and  assistance  might  well  have  made. 
We  need  not,  however,  repeat  the  reasons 
for  holding  that  the  plaintiffs  have  not  given 
us  any  reliable'  account  of  the  transaction  in 
question.    They  have  not,  in  our  opinion,  laid 
before  us  a  true  account  of  the  relative  posi- 
tion of  the  parties  at  the  time.     It  is  impos- 
sible, therefore,  to  hold  in  their  favour  that 
they  are  entitled  to  the  special  protection  of 
a  Court  of  justice.    The  very  first  condign 
of  such  protection  is  that  they  should  lay  a 
complete  and  truthful  statement  of  the  cir- 
cumstances attendant  upon  the  transaction 
which  they  impeach  before  the  Court  whose 
protection  they  seek.     It  is  impossible,  with- 
out this,  to  say  that  they  are  entitled  to  any 
relief. 

Moreover,  we  think,  the  lapse  of  time  since 
the  lease  was  granted  goes  very  far  to 
prevent  the  plaintiffs  from  coming  into  Court 
to  set  aside  the  lease  upon  this  ground.  Tbe 
lease  has  now  been  acted  on  for  many  yean. 
We  have  no  doubt  that  the  defendant  speaks 
the  truth  when  he  says  that  he  has  laid  ooi 
large  sums  of  money  upon  the  property ;  and 
many  of  the  tenants  have  probably  also  acted 
on  the  faith  of  the  defendant  having  a  good 
title.  We  ought,  therefore,  not  to  disturb  a 
state  of  things  which  has  been  so  long 
acquiesced  in,  except  upon  very  strong 
grounds. 

In  our  opinion,  therefore,  the  grant 
of  the  lease  by  Dookhee  Mahtoon  is  not'  a 
transaction  which  can  be  impeached  upon 
any  of  the  grounds  taken  in  the  third  or 
fourth  issues,  and  that  the  suit,  so  far  as  it 
asks  to  set  aside  the  lease  on  these  grounds, 
must  be  dismissed. 
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It  remain?,  however,  to  consider  the  other 

issues.     The  first  issue  has  been  abandoned. 

The  second  issue  has  been  decided  in  the 

plaintiffs'  favour  by  the  Deputy  Commissioner, 

and  we  think  rightly.     VVe  agree  with  him 

in  thinking  that,  in  the  absence  of  all  evidence 

10  the  contrary,  the  plaintiffs  being  Hindoos 

must  be  considered   as   governed   by    the 

Mitakshara  law  which  prevails  in  the  district. 

There   is  no  satisfactory  evidence    to  the 

coQtrary.     There  is  an  attempt  to  prove  the 

departure    by    the    plaintiffs    from    certain 

customs  and  observances  of  Hindoos,  but 

nothing  which  would  show  that  they  are  not 

still  Hindoos  in  fact  as  well  as  in  name,  and 

as  Hindoos  governed  by  the  Hindoo  law  of 

the  district. 

Primd  facie y  therefore,  the  alienation  of 
property  by  Dookhee  Mahtoon,  which  is 
admitted  to  be  ancestral,  would  be  void 
without  the  concurrence  of  the  sons — they 
having  an  actual  vested  interest  in 
the  property.  It  is  also  clear  that  they 
never  expressly  concurred  in  the  alienation. 
If,  therefore,  it  is  binding  upon  them,  it  mast 
be  upon  the  ground  that  they  have  by  their 
conduct  given  an  implied  assent  to  the 
alienation  by  their  father. 

Now,  in  order  that  a  man  may  give  an 
implied  assent  to  a  transaction,  especially  one 
which  operates  as  a  conveyance  of  a  valuable 
estate,  it  must  be  shown  that  he  was  fully 
aware  of  what  the  transaction  was,  and  what 
effect  it  would  have  upon  his  interests  at  the 
time  he  so  conducted  himself  as  to  indicate 
\i\%  assent. 

The  first  question,  therefore,  is  whether 
Kurum  Singh  did  know  this.  No  one  could 
answer  this  question  as  well  as  himself :  and 
the  defendant  desired  to  examine  him  upon 
the  point.  But  as  Kurum  Singh  has  not 
chosen  to  come  forward,  we  must  make  some 
strong  presumptions  against  him,  and  we 
must  presume  that  he  knew  what  his  own 
rights  were,  and  what  his  father's  rights  were, 
and  that  a  lease  by  his  father  could  not  be 
made  without  his  assent.  That  is  the 
Mitakshara  law  by  which  he  claims  to  be 
bound.  But  it  is  also  generally  understood 
that  an  alienation  by  the  father  with  the  assent 
of  bis  sons  is  a  good  and  valid  transaction ; 
and  such  transactions  not  unfrequently  take 
place  by  the  son  merely  signifying  his  con- 
currence without  actually  patting  his  hand 
to  the  deed  which  conveys  away  the  interest. 
If,  therefore,  as  the  witnesses  for  the 
defendant  state,  Kurum  Singh  was  present 
and  heard  this  document  read  out  and  made 
no  objection,  the  reasonable  presumption  is 

sro\.  xxTi. 


that  he  assented  to  it.  That  is,  in  our  opinion, 
the  inference  which  a  reasonable  man  would 
draw  from  his  conduct.  Therefore  as  Kurum 
Singh  has  not  ventured  to  state  that  he  did 
not  understand  and  did  not  consent  to  the 
transaction,  we  think  we  must  presume  that 
he  did  both. 

The  conduct  of  Kurum  Singh  since  the 
mokurruree  was  granted  is  also  such  as  to 
lead  to  the  inference  that  he  acquiesced  in 
the  transaction.  The  mokurruree  pottah  was 
immediately  acted  upon  by  the  defendant ; 
and  Dookhee  Mahtoon  and  Kurum  Singh 
did  at  first  actually  oppose  his  doing  so.  It 
was  then  put  forward  in  a  proceeding  under 
section  318  of  the  Code  of  Criminal  Proce* 
dure,  by  both  these  parties,  that  the  lease  was 
a  temporary  ont(meadah)  and  not  mokurruree. 
The  pottah  was  produced,  and  it  was  ascer- 
tained to  be  mokurruree.  It  was  also  pleaded 
that  the  property  was  the  properly  of  Kurum 
Singh  alone,  and  apparently  it  was  also 
urged  (as  now)  that  even  if  the  property 
belonged  to  the  father  and  sons  jointly,  the 
alienation  by  the  father  alone  was  ineffectual. 
But  the  defendant  being  found  to  be  in 
possession,  the  parties  were  referred  to  the 
Cfivil  Court  to  try  the  question  of  title. 

After  this  the  parties  remained  perfectly 
quiet  for  six  years — the  rent  due  under  the 
mokurruree  pottah  being  regularly  paid  and 
received  up  to  Dookhee's  death  in  1870. 
After  this,  how  could  any  one  imagine 
that  the  objections  urged  in  1864  were  still 
insisted  on.?  The  Deputy  Commissioner 
observed  that  the  receipt  of  rent  would  not 
be  sufficient  to  establish  consent.  Possibly 
not.  But  until  Kurum  Singh  has  explained 
how  it  was  that  he  was  compelled,  after 
having  once  asserted  his  rights,  to  withdraw 
from  the  litigation,  we  cannot  help  inferring 
that  Kurum  Singh  felt  that,  against  the  evi- 
dence then  available  to  the  defendant,  any 
attempt  to  impeach  the  defendant's  title  on  the 
ground  that  he  had  not  given  this  consent 
was  hopeless. 

As  regards  the  plaintiff  No.  2,  Jhagur  Roy, 
it  seems  to  be  an  admitted  fact,  upon  the  whole 
evidence,  that  he  was  in  the  Ranchee  jail 
when  the  mokurruree  pottah  was  executed. 
Although  the  defendant  in  his  written  state- 
ment relies  upon  the  fact  that  both  the 
plaintiffs  gave  their  assent  to  the  mokur- 
ruree transaction,  yet  no  details  with  reference 
to  this  matter  are  given.  One  of  his  wit- 
nesses, however,  Nanek  Singh,  alleges  that 
at  that  time  he  was  in  the  jail  along  with 
Jhagur  Roy,  and  he  deposes  to  a  conversation 
between  the  father  and  the  son  after  the 
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granting  of  the  mokurruree.pottah.  Accord- 
ing to  this  witness,  it  seems  tliat  when 
Jiiagur  Roy  was  informed  by  his  father  of 
this  mokurruree,  he  approved  of  it.  Jhagur 
Roy,  in  his  deposition,  denies  having  any 
interview  with  his  father  while  he  was  in  the 
jail.  If  the  witness.  Nanek  Singh,  is  to  be 
believed  in  preference  to  Jhagur  Roy,  it  is 
clear  that  it  must  be  held  that  the  latter  gave 
his  consent  to  the  mokurruree  granted  by  his 
father.  For  the  reasons  stated  below,  it 
seems  to  us  that  we  ought  to  accept  the 
testimony  of  Nanek  Singh  in  preference  to 
that  of  Jhagur  Roy. 

Jhagur  Roy  in  his  deposition  says  that 
while  he  was  in  the  jail  he  did  not  see  his 
father.  Now  the  statement  of  Nanek  Singh 
upon  this  matter  is  more  probable.  That 
the  father  was  in  Ranchee  at  that  time  is  an 
admitted  fact,  and  that  he  would  return  home 
without  seeing  his  son,  who  was  in  the  jail 
at  that  time,  is  very  unlikely,  especially  when 
we  find  that,  according  to  the  evidence  on 
both  sides,  he  had  purposely  come  to  Ranchee 
to  effect  the  liberation  of  his  son,  if  by  any 
means  that  could  be  effected.  Then  we  find 
that  the  subsequent  conduct  of  Jhagur  Ro^v 
is  consistent  with  the  hypothesis  that  from 
the  beginning  he  was  a  consenting  party  to 
the  mokurruree  transaction.  The  poltah  was 
executed  in  July  1863,  when  he  was  in  the 
jail,  and,  according  to  one  of  the  witnesses 
examined  by  him  and  his  co-plaintiff,  »/>., 
Tehal  Singh,  he  was  released  about  two  months 
afterwards.  From  a  decision,  dated  22nd 
February  1864,  on  the  record,  it  appears  that 
although  hisbrother.Kurum  Singh,  questioned 
the  mokurruree  transaction,  he  did  not  come 
forward  at  that  time  and  dispute  his  father's 
power  to  grant  the  mokurruree.  Shortly  after 
this,  we  find  Jhagur  taking  service  under  the 
defendant  as  bhandaree,  and  managing  this 
very  property  on  behalf  of  his  master. 
Although  this  fact  is  denied  by  Jhagur  Roy, 
it  has  been  established  by  a  strong  body  of 
witnesses,  supported  by  numerous  letters 
proved  to  have  been  written  by  him  to  his 
master.  Then,  again,  on  the  27th  March 
1867,  Jhagur  Roy  seems  to  have  been 
examined  in  a  suit  between  the  present  defend- 
ant and  Ranee  Gung  Kooer.  In  one  part 
of  his  deposition  he  says:  "Besides  the 
eight  mouzahs  in  suit,  Mouzah  Nowagon  and 
two  kats  are  held  as  mokurruree  by  the 
plaintiff.''  It  can  hardly  be  believed  that 
if  he  was  not  a  consenting  party  to  this  trans- 
action, he  would  have  used  the  language  he 
did.  He  would  not  certainly  have  stated 
that  Mouzah  Nowagon  was  held  as  mokur- 


ruree by  the  defendant,  the  plaintiff  in  that 
case,  without  some  reservation  of  his  right. 
Lastly,  it  appears  that  although  Jhagur  Roy 
was  of  sufficiently  mature  age  at  the  time 
when  the  mokurruree  was  granted,  because 
shortly  after  we  find  that  he  entered  into  the 
service  of  the  defendant  as  bhandaret,  yet 
be  did  not  question  the  transaction  for  a 
period  of  about  nine  years — a  circumstance  of 
itself  sufficient  to  raise  the  presumpiioa  that 
he  was  a  consenting  party  to  it.  But  as  we 
have  shown  above,  this  presumption  does  not 
rest  upon  his  silence  for  a  long  period  alone, 
but  upon  his  subsequent  acts  and  condact, 
which  clearly  lead  to  the  inference  that  he 
gave  his  full  assent  to  the  mokurruree  trans- 
action now  sought  to  be  questioned. 

Under  all  the  circumstances,  we  think  the 
plaintiffs  have  failed  to  establish  their  case. 
We  do  not  say  the  case  is  free  from  difKculty ; 
but  it  must  be  borne  in  mind  that  the 
-difficulty  ha?  arisen  almost  entirely  from  the 
fault  of  the  plaintiffs.  They  have  allowed  a 
very  long  time  to  elapse  without  coming  for- 
ward to  assert  their  rights;  their  witnesses 
have  not  told  the  truth;  and  one  of  the 
plaintiffs,  the  one  who  knows  most  about  this 
matter,  has  obstinately  refused  to  give  any 
evidence  at  all. 

We  reverse  the  decision  of  the  Deputy 
Commissioner,  and  dismiss  the  suit  with  costs 
in  this  Court  and  in  the  Court  below. 


The  18th  July  1874. 
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The  Hon  ble  W.  Ainslie,  Judge. 
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the  Officiating  Additional  Judge  '  ^ 
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affirming  a  decision  of  the  Moonstff  tf 
Mudhoobanee,     dated    the     23th     Augiai 

Luchmeeput  Doss  (Plaintiff),  Appeilmmt^ 

versus 
Shaikh  Enaet  Ali  (Defendant),  Respondenl^ 

Baboo  Mutty  Lall Mookerjte  for 
Appellant. 

Baboo  Boodh  Sen  Singh  for  RespondenL- 

In  a  suit  for  arrears  of  rent  plaintiff  must  show  tf^ 
there  was  some  contract  to  pay  rent  entered  intw  bf 
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defendant.  This  may  be  shown  either  by  the  evidence 
of  some  specific  contract,  or  by  evidence  of  previous 
payment  from  which  a  contract  could  be  inferred. 

Although  a  plaintiff  need  not  be  tied  down  to  the 
exact  form  of  his  pUint,  yet,  when  he  seeks  to  introduce 
any  change,  he  must  show  that  the  view  of  the  matter 
which  he  now  puts  forward  had  been  in  the  contem* 
plation  of  the  parties,  so  that  they  had  an  opportunity 
of  bringing  forward  evidence  on  the  point,  and  that  the 
evidence  on  the  record  was  directed  to  the  substantial 
case  set  up. 

This  was  a  suit  for  arrears  of  rent  amount- 
ing to  less  than  R?.  lOO.  The  appeal  in  the 
Court  below  was  disposed  of  by  the  Addi- 
tional Judge  of  TirhoDt,  but  the  case  is  open 
to  special  ^appeal  inasmuch  as  his  judgment 
contains  what  is  really  a  finding  on  the 
rights  of  the  plaintiff  as  against  the  defend- 
ant, both  of  whom  claim  the  land  to  which 
this  suit  refers.  The  Judge  has  observed  as 
follows  :  "  These  cases  have  been  instituted 
**  as  rent-suits  nominally,  but  1  find  they 
"have  been  brought  virtually  with  a  view 
"to  keep  alive  a  decree  which  is  barred, 
"  because  execution  was  not  taken  out  within 
"time  as  per  the  District  Judge's  decision, 
"dated  23rd  February  1872,  and  confirmed 
"on  appeal  by  the  High  Court  on  i8th 
September  1872,  or  to  obtain  possession  of 
"  the  property  somehow  in  a  summary  way, 
"  and  not  knowing  how  else  to  set  about  it, 
"  they  have  now  come  into  Court  with  false 
"and  fabricated  documents.  The  whole 
"argament  turned  on  the  former  decree, 
"which  showed  me  what  plaintiffs  were 
driving  at." 
It  was  contended  that  there  was  really 
no  judgment  on  the  question  of  title 
bringing  the  case  within  the  section,  but 
I  think  that  the  passage  above  quoted 
is  virtually  a  declaration  that  the  plaintiff 
had  no  right  to  this  land.  The  question 
argued  in  appeal  was  whether  the  possession 
given  in  the  course  of  the  execution-proceed- 
ings, which  were  afterwards  held  to  have 
been  irregular,  has  not  become  entirely 
inoperative  by  that  subsequent  decision.  It 
appears  that  proceedings  were  taken  in  1862 
on  a  decree  of  1844,  by  which  possession  of 
180  beeghas  was  awarded  to  the  plaintiff, 
and  on  the  5th  January  1864  he  obtained  an 
order  for  possession.  Some  years  afterwards 
he  attempted  to  execute  the  decree  further 
and  to  obtain  mesne- profits.  An  objection 
was  then  raised  by  the  defendant  that  execu- 
tion was  barred  by  limitation,  and  it  was 
finally  decided  by  the  High  Court  on  the 
18th  September  1872  that  inasmuch  as  the 
proceedings  which  terminated  on  the  i8th 
'February  1864  had  not  been  commenced 
Within  time,  and  as  at  that  time  the  Court 
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ought  to  have  declared  that  execution  of  the 
decree  was  barred  by  limitation,  those 
proceedings  could  not  givo  to  the  plaintiff  a 
right  to  execute  his  decree  any  further. 
But  it  is  quite  clear  that  the  Court  could  not, 
and  did  not,  on  that  appeal,  make  any  order 
in  respect  of  the  order  passed  by  the  District 
Court  on  the  5th  January  1864.  On  the 
other  hand,  it  has  been  found  by  the  Lower 
Appellate  Court  that  although  there  was 
an  order  for  possession,  and  some  steps  had 
been  taken  to  notify  the  assumption  of 
possession  in  1S64,  yet  that  order  has  been 
infructuou?,  and  the  plaintiff  has  never 
received  the  rents  and  profits  of  the  property 
under  tt.  The  object  of  the  suit  is  not  to 
determine  who  was  the  person  legally  entitled 
to  the  rents  of  this  particular  land,  but 
simply  to  ascertain  whether  the  defendant 
owes  the  plaintiff  a  certain  definite  sum  as 
arrears  of  rent  for  specific  years.  If  it  be 
assumed  that  the  plaintiff  had  a  right  to  the 
property  under  his  decree  executed  in  1844, 
and  that  noihing  has  been  done  to  set  aside 
the  order  of  1 864,  still  it  would  be  necessary 
for  him  to  show  that  there  was  some  contract 
to  pay  rent  entered  into  by  the  defendant. 
Of  course,  this  may  be  shown  in  various 
ways,  cither  by  the  evidence  of  some  specific 
contract,  or  by  evidence  of  previous  payment 
from  which  the  Court  would  infer  a  contract. 
The  plaintiff  has  filed  certain  jumma-wassil* 
bakee  papers,  and  called  two  witnesses.  The 
Court,  however,  has  rejected  this  evidence 
as  not  trustworthy. 

Then  it  was  argued  that  although  there 
may  not  have  been  specific  contract  to 
pay  rent,  still  the  plaintiff  would  be  entitled 
to  a  fair  compensation  for  use  and  occupa- 
tion of  the  land ;  but  this  will  hardly  help 
the  plaintiff,  because  there  is  absolutely 
no  evidence  as  to  what  would  be  a  fair 
compensation  for  the  land,  except  the 
evidence  of  previous  payment  of  rent,  which 
has  been  rejected  as  not  trustworthy. 
Although  the  Court  need  not  be  strict  to  tie  the 
plaintiff  down  to  the  exact  form  of  his  plaint, 
yet,  when  he  seeks  to  introduce  any  change, 
he  must  show  that  the  view  of  the  matter 
which  he  now  puts  forward  was  one  which 
had  really  been  in  the  contemplation  of  the 
parties,  so  that  they  had  an  opportunity  of 
bringing  forward  evidence  on  the  point,  and 
that  the  evidence  on  the  record  was  really 
directed  to  the  substantial  case  set  up,  but 
there  was  nothing  of  the  kind  in  the  present 
suit.  If  the  plaint  be  read  as  a  claim  for 
compensation  for  use  and  occupation  of  the 
'  land,  the  suit  must  fail,  unless  the  plaintiff  is 


348 


Civil 


THE  WBSXLY   MPORTSR. 


Rulings, 


[Vol.  XXII. 


allowed  opportunity  of  producing  fresh 
evidence,  and  that  he  is  certainly  not  entitled 
to.  Consequently  this  appeal  must  be 
dismissed  with  costs. 


The  20th  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Disability  of  Heirs  (Hindoo  Law)— Onus  Pro- 
bandi — Decree  for  Land  or  Compensation. 

Case  No.  369  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Subordinate  Judge  of  the 
2^-PergunnahSf  dated  the  2^th  November 
^^73*  modifying  a  decision  of  the  Second 
Moonsiff  of  Barasetf  dated  the  igth 
February  iSyj, 

FuUick  Chunder  Chatterjee  (Defendant), 

Appellanty 

versus 

Juggut  Mohinee  Dabee  (Plaintiff), 
Respondent. 

Baboos  Doorga  Mohun  Doss  and  Bykunt 
Nath  Doss  for  Appellant, 

Mr,  J.  S,  Rochfort  and  Baboos  Unnoda 
Pershad  Banerjee,  Bhowanee  Churn  Dutt^ 
and  Aubinash  Chunder  Banerjee  for 
Respondent. 

The  party  who  seeks  to  exclude  one  of  the  heirs  to 
property  from  a  share  of  the  inheritance,  is  bound  to 
show  the  cause  of  the  exclusion. 

A  Court  decreeing  a  claim  to  a  certain  quantity  and 
description  of  land,  or  to  adequate  and  proper  value  for 
the  same,  is  bound  to  declare  either  what  the  land  is  to 
be,  or  what  the  compensation. 

Jackson^  J, — In  this  case  the  defendant 
and  the  plaintiff  both  appeal  against  the 
judgment  of  the  Lower  Appellate  Court.  The 
main  appeal  is  by  defendant.  He  raises  two 
grounds.  The  first  is  that  the  Lower  Appel- 
late Court  has  improperly  dealt  with  the 
question  as  to  the  disability  of  the  defendant's 
uncle  Bishnoo  Chunder  Chatterjee.  The 
plaintiff  claimed  to  recover  the  share  which 
would  have  been  Bishnoo  Chunders  on  the 
ground  that  Bishnoo  Chunder  was  crippled 
from  his  birth,  and  therefore  could  not,  and  did 
not,  take  the  estate.  On  that  point  the  Sub- 
ordinate Judge  says  :  *'The  defendant  states 
that  the  said  person,'*  that  is,  Bishnoo  Chun- 
der, "  was  not  lame  from  his  birth ;  that  he  got 
his  share ;  and  that  as  the  plaintiff's  father  died 
in  his  presence,  he  ( defendant )  obtained  his 


share.  But  no  proof  is  forthcoming  with 
regard  to  these  points,  and  it  does  not  appear 
that  the  aforesaid  Bishnoo  Chunder  obtained 
any  share."  And  therefore  he  holds  that  in 
that  state  of  the  evidence  the  plainiiS  is 
entitled  to  the  share  which  would  have  gone 
to  Bishnoo  Chunder.  Now  it  appears  to  ns 
that  as  Bishnoo  Chunder  would  be  one  of  the 
heirs,  it  lies  upon  the  plaintiff,  who  seeks  to 
exclude  him,  to  show  the  cause  of  that  exclu- 
sion. It  would  not  lie  upon  the  defendant  to 
establish  the  affirmative,  but  upon  the  plaintif! 
to  show  the  exclusion ;  and  looking  at  what 
the  nature  of  the  evidence  was,  and  the  rule 
of  the  Hindoo  law  as  to  exclusion  of 
persons  on  the  ground  of  being  crippled,  ve 
do  not  think  that  in  this  state  of  the  evidence 
we  Qught  to  send  the  case  back  to  the  Lower 
Appellate  Court,  because  we  think  there  was 
no  evidence  on  which  the  plaintiff  could  shut 
out  Bishnoo  Chunder. 

As  to  the  second  point  raised  by  the 
defendant,  which  is  that  the  Lower  Appellate 
Court  is  wrong  in  holding  a  certain  gift  to 
have  been  made  to  Byddo  Nath,  the  husband 
of  Doorga  Monee,  we  think  that  that  was 
really  a  gift  to  Byddo  Nath  in  consideratioa 
of  his  marrying  Doorga  Monee,  and  not  to 
Doorga  Monee  herself. 

Then  there  is  a  cross*appeal  by  the  plaint- 
iff, who  contends  that  under  the  facts  proved 
the  plaintiff  should  have  had  a  share  of  the 
building  (  dwelling-house )  in  which  she 
dwelt  together  with  the  defendant,  being  then 
joint  in  mess.  Now  it  is  clear  that  the 
building  was  erected  at  the  cost  of  the 
defendant  and  with  his  materials,  although 
on  joint  ground,  and  we  do  not  think  that 
the  plaintiff  is  entitled  to  any  share  of  the 
building.  Then  it  is  complained  that  the 
order  of  the  Lower  Appellate  Court  with 
regard  to  the  land  which  the  plaintiff  is  to 
get  in  lieu  of  the  plaintiff's  share  of  the  site 
of  the  building  ought  to  have  specified  tfa< 
quantity.  In  this  we  are  disposed  to  agrc 
with  the  plaintiff.  What  the  SubordinaU 
Judge  says  on  this  point  is  this  :  "  But 
^  the  said  building  has  been  erected  on  thj 
'ijmalee  land  belonging  to  both  the  partii 
'  the  plaintiff  is  entitled  to  receive  from 
'  defendant  land  of  the  same  descripti 
'  equal  to  the  half  of  the  said  land  el9ewb< 
*  or  the  adequate  and  proper  value  for 
'  same."  But  he  does  not  declare  dthen 
he  land  was  to  be,  or  what  the  adeqaale 
proper  compensation  for  it  was.  He  leai 
hings  in  such  a  state  as  would  compel  tl 
parties  to  further  litigation  in  this  mat 
We   think,  therefore,   that  the  Subordhis 
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Judge  should  take  up  the  matter  again,  and 
should  determine  what  is  a  proper  and  fair 
sum  of  money  to  be  paid  by  the  defendant  to 
the  plaintiff,  in  case  the  parties  should  not  be 
able  to  agree  amongst  themselves  as  to  the 
land  to  be  exchanged  in  lieu  of  the  plaintiff's 
share  in  the  site  of  the  building.  With  this 
exception,  we  think  the  objections  taken  by 
the  plaintiff  should  be  disallowed,  and  that 
she  should  have  no  costs,  because  the  matter 
on  which  the  decree  of  the  Court  below 
requires  amendment  is  one  which  might  have 
been  dealt  with  and  set  to  right  if  an 
application  had  been  made  to  that  Court,  and 
a  special  appeal  to  this  Court  was  unneces- 
sary. 

The  defendant's  appeal  is  allowed  so  far  as 
4  annas  of  Schedule  (  ^  )  is  concerned,  wiih 
proportionate  costs. 


t 


The  20th  July  1S74. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  VV.  F. 

McDonell,  Judges, 

Martha; e  Bond— Lien  on  Immoveable  Property 
— Small  Cause  Court's  Jurisdiction. 

Case  No.  455  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cuttack,  dated  the  i8th 
JVovember  iSyj,  reversing  a  decision  of 
the  Subordinate  Judge  of  that  District ^ 
dated  the  gth  December  iSyi, 

Poholi  Mullick  (one  of  the  Defendants), 

Appellant^ 

versus 

Fukeer  Chunder  Patnaik  (Plaintiff), 
Respondent, 

j^aboo  Juggut  Chunder  Banerjee  for 

Appellant. 

No  one  for  Respondent. 

In  a  suit  to  enforce  a  lien  created  by  a  mortg^age  - 
bond  on  property  which  was  sold  by  the  mortg^agor  ( R) 
fen  months  later  to  defendant,  the  Lower  Appellate 
Court  held  that  the  defendant  as  standing  in  his  ven- 
dor's shoes  was  concluded  by  a  judj^ment  obtained  in 
'  Hie  Small  Cause  Court  by  the  plaintiff  against  K  a 
fliOBth  after  the  date  of  the  bjnd  : 

HkLtO  that  as  the  Small  Cause  Court  could  not  have 
|nrisdiction  to  decide  as  to  ths  lien,  its  decree  would  on  ly 
De  relevant  as  showiner  that  the  defendant  at  the  time 
ewvd  the  money  to  plaintiff,  and  that  it  would  be  open 
ta  defendant  to  question  the  execution  and  bona  fides  of 
the  bond  as  affecting  the  property  which  he  had  taken 
hj  conveyance. 

Jackson,  J, — Wt  think  the  judgment  of  the 
Xower  Appellate  Court  in  this  case  is  erro- 


neous. The  defendant,  it  seems,  purchased 
the  property  now  in  dispute  from  Riihman 
Khan  by  a  conveyance  dated  the  i  ith  March 
1867.  The  present  suit  is  brought  by  plaint- 
iff claiming  to  enforce  a  lien  up^n  this  pro- 
perty created  by  a  mortgage -bond  executed 
by  this  Ruhman  Khan  to  the  plaintiff  on  the 
15th  May  1866,  or  about  ten  months  before 
the  date  of  the  conveyance.  The  Subordi- 
nate Judge  who  tried  the  suit  originally  dis- 
missed it  on  the  ground  of  gross  contradic- 
tions in  the  testimony  adduced  by  the  plaintiff 
as  to  the  amount  of  the  consideration  given 
for  the  bond.  This  decision  being  appealed 
against,  the  District  Judge  held  that  the 
defendant  was  concluded  by  the  previous 
judgment  obtained  in  the  Small  Cause  Court 
by  the  plaintiff  against  the  vendor  Ruhman 
Khan,  which  seems  to  have  been  given  in 
June  1866,  that  is,  a  month  after  the  date 
in  which  the  bond  is  dated ;  and  the  Judge 
relies  upon  a  precedent  in  the  case  of  Abdool 
Gunee  against  Kishanund  Dass  in  17 
Weekly  Reporter^  p.  350.  He  considers 
that  this  decision  is  conclusive,  and  that  the 
defendant  standing  in  his  vendor's  shoes  is 
estopped  from  urging  that  the  bond  is  not 
valid  and  bond  fide ^  there  being  nothing  to 
show  that  the  previous  decree  of  the  Small 
Cause  Court  had  been  collusively  obtained. 
The  Small  Cause  Court's  decree  is  not  before 
us,  but  we  must  assume  that  it  was  to  the 
effect  to  which  ir  could  only  be,  m.,  a  decree 
that  the  plaintiff  was  to  recover  a  stated  sum 
of  money  from  the  defendant  Ruhman  Khan. 
The  question,  therefore,  is  whether  that  is 
conclusive  evidence  against  the  present 
special  appellant  as  to  the  execution  of  the 
bond  by  which  the  property  m  dispute  is 
hypothecated.  The  case  relied  upon  by  the 
District  Judge  appears  to  us  to  be  clearly 
distinguishable  from  the  present,  and  not  to 
support  the  decree  which  is  now  before  us. 
That  was  a  suit  brought  by  a  person  who 
claimed  under  one  Dribo  Singh,  asking  for  a 
declaration  that  the  plaintiff  is  entitled  to 
attach  and  sell  an  8-anna  share  of  talook 
Ejapore  as  being  the  property  of  Dribo 
Singh.  The  observation  of  Mr.  Justice 
Macpherson,  who  gave  judgment  in  that  case, 
or  rather  that  portion  of  it  which  is  appli- 
cable here,  is  as  follows :  "  In  that  suit  the 
**  issue  was  raised  and  tried  whether  talook 
"  Ejapore  belonged  to  Dribo  Singh  or  not, 
"  and  the  Court  expressly  decided  that  it  did 
''  not,  and  that  the  zemindaree  was  liable  to 
"  be  attached  and  sold  in  execution  of  Abdool 
**  Ounce's  decree  as  belonging  to  Rajaram. 
*'  It  appears  to  us  that  it  is  not  open  to 
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"  Dribo  Singh  now  to  come  into  Court  and 
''  ask  for  a  declaration  of  his  right  to  an  8-anna 
"share  as  against  Abdool  Gunee,  when  he 
**  failed  wholly  in  the  suit  in  1858.  If  he  had 
**a  title  to  one-half  of  the  whole  pro- 
"  perty,  which  he  chose  to  keep  back  when 
"the  suit  of  1858  was  pending,  he  cannot 
"  now  set  up  that  title  and  ask  the  Court  to 
"give  him  a  decree  eslablishing  it.  And  if 
"  Dribo  Singh  cannot  claim  this  8  annas  of 
**  the  estate  as  against  the  appellants,  no 
"  more  can  the  present  plaintiff,  who  has  no 
"  locus  standi  in  Court  at  all  except  through 
"and  under  Dribo  Singh."  That  was  a  suit 
brought  in  a  Court  of  competent  jurisdiction, 
which  finally  determined,  as  between  Dribo 
Singh  and  the  defendant,  the  title  of  Dribo 
Singh  under  whom  the  plaintiff  claimed. 
In  the  present  case,  it  is  obvious  that  the 
Small  Cause  Court  could  not  have  any  juris- 
diction to  decide  as  to  the  lien  upon  the 
immoveable  property  which  was  supposed  to 
be  created  by  this  bond .  The  decree,  therefore, 
would  be  only  relevant  ajB  showing  that  the 
defendant  at  that  time  owed  the  money  in 
question  to  the  plaintiff.  It  would,  we  think, 
be  open  to  the  present  defendant  to  question 
the  execution  and  bona  fides  of  the  document 
as  affecting  the  property  which  he  had  taken 
by  the  conveyance  dated  March  1867,  and 
the  case  therefore  must  go  back  to  the  Lower 
Appellate  Court  in  order  that  that  issue  may 
be  tried.    The  costs  will  fallow  the  result. 


The  2 1  St  July  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Value  of  Land— Natural  Agency— Act  VII L 
(B.C.)  of  Z869,  8.  18— Depositions  taken 
bj  Ameen— Eyidence. 

Case  No.  2004  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mymensingh^ 
dated  the  nth  June  iSyj^  modifying  a 
decision  of  the  Moonsiff  of  Attiahy  dated 
the  J  1st  August  i8y2. 

Ehajah  Abdool  Gunnee  (Plaintiff),  Appellant^ 

versus 

Bhuttoo  Sheikh  (Defendant),  Respondent, 

Mr,  R,   E,   Twidale  and    Baboo   Chunder 
Madhub  Ghose  for  Appellant. 

Baboo  MohineeMohun  Royior  ResponJeat. 

An  increase,  either  permanent  or  likely  to  last  for  a 
considerable  time,  caused  by  natural  agency  in  the  pro- 


ductive  powers  of  the  land,  is  one  of  the  elements  to  be 
taken  into  consideration  in  determining  its  increased 
value  within  the  meaning  of  Act  VIII.  (B.C.)  of  1S69, 
s.  i3. 

The  depositions  taken  by  an  Ameen  may  be  read  as 
evidence  when  the  case  comes  back  to  the  Court  a^a. 

Markby,  J. — The  judgment  of  the  Lower 
Appellate  Court,  so  far  as  it  finds  that  the 
measuring  pole  used  by  the  plaintiff  is  not  a 
standard  pole  used  in  the  village,  will  stand. 
But  as  regards  the  first  and  second  grooads 
of  enhancement,  both  of  which,  we  consider, 
were  open  to  the  plaintiff,  the  judgment  of 
the  Lower  Appellate  Court  must  be  set  aside, 
and  the  case  remanded  to  ascertain  what  will 
be  the  increased  rent  which  the  plaintiff  is 
entitled  to,  because  we  think  that  that  judg- 
ment is  erroneous  on  two  points.     In  the 
first  place  the  Judge  says,  with  regard  to  the 
assertion  of  the  plaintiff  that  inundation  had 
increased  the  productive  powers  of  the  land, 
that  natural  agency  is  not  a  sufficient  ground 
for  increasing  the   rate  of  rent  within  the 
meaning  of  section  18,  Act  VIIL  (B.C.)  of 
1869.     Now,  if  by  a  natural  cause  there  has 
been  produced,  not  a  mere  temporary  increase 
in  the  productive  powers  of  the  land,  but  an 
increase  which  will  either  be  pernaanent  or 
at  any  rate  likely  to  last  for  a  considerable 
time,  that  is  one  of  the  elements  to  be  taken 
into  consideration  in  considering  the  increased 
value  of  land  within  the   meaning  of  that 
section. 

There  is  .also  another  error  which  is 
fatal  to  the  judgment  of  the  Subordinate 
Judge.  He  says  as  to  the  testimony  of  the 
witnesses  examined  by  the  Ameen  on  the  land 
itself  it  is  inadmissible  as  evidence,  because 
those  witnesses  might  have  been  produced 
in  Court.  Now,  under  the  provisions  of  the 
law,  the  depositions  taken  before  the  Ameen 
may  be  read  as  evidence  when  the  case  comes 
back  to  the  Court  again. 

Upon  these  grounds,  therefore,  we  ilunk 
that  the  judgment  of  the  Lower  Apf>ellale 
Court,  so  far  as  it  deals  with  the  first  t«0 
grounds  of  enhancement,  must  be  reversed, 
and  the  case  remanded  to  consider  the  point 
which  we  have  already  pointed  out. 
will  abide  the  ultimate  result. 
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The  2 1  St  July  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Khas  Possession— Shikmee  Rigfht— Onus 

Proband!. 

Case  No.  2446  of  1873. 

Special  Appeal  from    a  decision  passed  by 
the     Additional    Subordinate     Judge    0/ 
Mymetisinghy  dated  the  loth  July  18*^3, 
modifying  a  decision  of  the    Moons  iff  of 
Attiahj  dated  the  2jrd  November  iSyt, 

Lukhec  Djssee  and  others  (Plaintiffs), 

Appellants^ 

versus 

Rhidoy  Nath  Surmah  and  another 
(Defendants),  Respondents, 

Baboo  Null  it  Chunder  Sen  for  Appellants. 

Baboos  Sreenith  Doss  and  Bykunt 
Nath  Doss  for  Respondents. 

\n  a  suit  for  khas  possession  of  certain  plots  of  land 
which  plaintiff  alleged  to  have  fallen  to  her  share  under 
a  butwarra  of  a  talook  originally  ijmalee,  where 
defendants  pleaded  long  possession  under  a  shikmee 
right: 

IIkld  that  plaintiff  was  not  entitled  to  eject  the 
defendants,  unless  she  could  show  that  she  had  been  in 
khas  possession  within  twelve  years  previous  to  the  suit. 

The  plaintiff  sued  for  khas  possession  of 
several  plots  of  land,  alleging  that  the  talook 
in  which  these  plots  are  situated  was  origin- 
ally an  ijmalee  talook,  and  that,  under  a 
butwarra  made  in  Jyte  1264,  the  plots  in 
dispute  fell  to  her  share.  The  present  appeal 
is  connected  with  plots  9  and  10  only.  With 
reference  to  these  plots,  the  defendants  state 
thst  they  had  been  in  possession  of  them  for 
a  very  long  period  under  a  shikmee  right, 
And  in  support  of  their  claim  they  examined 
vitnesses  and  put  in  a  poltah  dated  1240 
Md  other  documents  including  dakhilas. 
Both  Courts  have  found  that  the  plaintiff  is 
Vd  entitled  to  khas  possession  of  plots  9 
WoA  \Oj  but  that  she  must  be  content  with 
i  receiving  rent  from  the  defendants,  who  do- 
'  not  dispute  her  malikee  title.  The  first 
Court  observes  that  it  is  clearly  proved  by 
the  evidence  of  witnesses  examined  by  the 
plaintiff  herself  that  even  before  the  parti- 
tion the  defendants  have  been  in  possession, 
I  and  that  the  plaintiff  had  failed  to  produce 
S  Uiy  proof  or  file  any  documents  whatever  to 


show  to  the  satisfaction  of  the  Court  that 
she  had  khas  possession  of  the  said  lands 
within  twelve  years  previous  to  her  disposses- 
sion. Clearly,  the  plaintiff  had  to  show  in 
this  case  that  she  was  in  khas  possession 
some  lime  within  twelve  years  previous  to  the 
suit.  The  defendants  have  set  up  a  shikmee 
right,  and  unless  the  plaintiff  can  show  that 
she  had  been  in  khas  possession  she  is  not 
entitled  to  eject  the  defendants  from  their 
tenure  and  take  khas  possession. 

The  decision  of  the  lower  Court  will  be 
affirmed  and  the  special  appeal  dismissed 
with  costs. 


The  2ist  July  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Eohancement  of  Rent^Juds^ment  by  Confession. 

Case  No.  2513  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  My  men- 
singhf  dated  the  14th  August  'Syj, 
affirming  a  decision  of  the  Moonsiff  of 
Jnmalporey  dated  the  4th  January  i8yj, 

Bhubo  Soonduree  Chowdhrain  (Plaintiff), 

Appellant^ 

versus 

Kashecnalh  Acharjee  (Defendant), 
Respondent, 

Baboo  Okhil  Chunder  Sen  for  Appellant. 

Baboo  Kishen  Dyal  Roy  for 
Respondent. 

In  a  suit  for  rent  at  an  enhanced  rate,  where  plaintiff 
is  unable  to  establish  the  grounds  upon  which  he  claims 
enhancement,  he  may  have  a  decree  for  rent  according 
to  the  jumma  for  which  defendant  admits  liability. 

This  is  a  suit  brought  by  the  plaintiff, 
special  appellant,  for  rent  at    an  enhanced 
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rate  after  service    of  notice.     Both    Courts 
have  found  that  the  plaintiff  has  not  been 
able  to  establish  the  grounds  upon  which  he 
claims  enchancement.     The  first  Court,  how- 
ever, gave  the  plaintiff  a  decree  for  rent  ac- 
cording to  the  jumma  admitted  by  the  defend- 
ant.    No  appeal  was  preferred  by  the  defend- 
ant, the  ryor,  against  that  portion  of  the  deci- 
sion of  the  first  Court  which  gave  the  piaintiflF 
a  decree  for  the  rent  according  to  the  jumma 
admitted  by  the  defendant,  but  on  the  appeal 
of  the  plaintiff  on  the  question  of  whether 
she  was  entitled  to  enhance,  the  Subordinate 
Judge  has  thought  proper,  not  only  to  dismiss 
the  plaintiff's  suit  for  enliancement,  but  also 
to  deprive  her  of  the  benefit  of  the  decree 
of  the   first   Court   with   reference    to    that 
portion  of  it  which  gives  her  a  decree  for  the 
rent  according  to  the  jumma  admitted  by  the 
defendant.     The  Subordinate  Judge  supports 
his  judgment  by  quoting  a  decision  of  the 
Privy  Council,  dated  the   24th  of  January 
1873,  in  the  case  of  Shoora  Soonduree  Debia 
and  another,  representatives  of  the  late  Gopal 
Lall  Tbakoor   vs.    Gholam    Ali,   published 
in  Volume  XIX.,  Weekly  Reporter.     That 
was  also  a  suit  for  arrears  of  rent  in  pur- 
suance of  a  notice  of  enhancement.     The 
contention   on  the  part  of  the   appellants, 
amongst  other  points  raised,  was  that  even  if 
they  were  not  entitled  to  enhance  the  rent, 
they  were  entitled  to  recover  rent  at  the  rate 
specified  in  the  kubooleut.     Their  Lordships 
say  that  no  issue  was  raised  whether  the  rent 
at  the  rate  specified  in  the  kubooleut  had 
been  paid  or  satisfied,  and  that  there  was 
nothing  in  the  case  to  show  whether  it  had 
been  paid  or  not.    Therefore  their  Lordships 
were  of  opinion  that  the  plaintiffs  were  not 
entitled  to  a  decree  in  that  suit  for  the  rent 
at  the  rate  fixed  by  the  kubooleut. 

Now  in  this  case  the  liability  for  rent  at 
the  rate  admitted  by  the  defendant  was  not 
disputed,  and  he  did  not  appeal  against  the 
decree  of  the  first  Court  directing  him  to 
pay  to  the  plaintiff  rent  according  to  the 
jumma  admitted  by  him,  the  defendant. 
Therefore  the  decision  of  the  Privy  Council 
is  not  in  any  way  applicable  to  the  circum- 
stances of  the  present  case. 

So  much,  therefore,  of  the  decision  of  the 
Subordinate  Judge  which  reverses  the  deci- 
sion of  the  first  Court  with  reference  to  that 
portion  of  it  which  decrees  the  plaintiff's 
claim  for  rent  according  to  the  jumma 
admitted  by  the  defendant  must  be  set  aside. 

Each  party  to  pay  his  own  costs  of  this 
appeah 


The  22nd  July  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jackson 
and  F.  W.  McDonell,  Judges. 

Special  Appeal— Issues. 

Appeal  under  section  /j  0/  the  LetUn 
Patent  0/  the  High  Court  against  tkt 
decision  of  the  Hon'ble  W.  Ainslie,  wt 
of  the  Judges  of  this  Court,  dated  ihi 
6th  May  1S74,  in  Special  Appeal 
No,  /j6y  of  iSyj. 

Shib  Suhaye  Singh  and  another  (Plaintiffs), 

Appellants^ 

versus 

Nursingh  Lall  and  others  (Defendants), 
Respondents, 

Uahoo  Bhotvanee  Churn  Dull  for 
Appellants. 

Baboo  Doorga  Doss  Dult  for  Respondents. 

A  case  is  not  to  be  decided  in  special  appeal  upon  a 
question  which  was  not  raised  or  tried  or  considered  by 
the  lower  Courts. 

The  judgment  of  Ainslie^  J.j  appealed 
against,  was  asfolloivs : — 

It  seems  to  me,  without  entering  into  the 
other  questions  raised  in  the  special  appeal, 
that  the  objection  that  the  plaintiff  has  no 
right  to  sue  for  partition  of  a  portion  only 
of  the  joint  property  must  prevail.  It  Is 
clear  from  the  words  of  the  plaint  itself  that 
at  the  date  of  a  former  partition,  the  parties 
agreed  to  hold  certain  property  jointly  ;  also 
that  this  is  a  portion  of  that  property, 
and  only  a  portion  of  it.  I  fail  to  see  how 
the  interference  of  one  of  the  shareholders, 
supposing  that  interference  to  be  established, 
can  give  the  plaintiff  a  right  to  divide  this 
specific  piece  of  land  without  asking  for  a 
partition  (supposing  that  circumstances 
allowed  him  to  claim  one)  of  all  the  propeitf 
still  held  in  common.     I  tliink  that  the  siA 
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ought  to  be  dismissed.  Tiie  judgment  of 
the  Lower  Appellate  Court  will  be  reversed, 
and  the  judgment  of  the  first  Court  restored 
with  costs. 

Before  the  Appeal  Bench,  Baboo  Bhowanee 

Churn  Dutt,  for  the  appellants,   contended 

that  Mr.  Justice  Ainslie  ought  not  to  have 

allowed  the  objection  of  the  respondents  in 

special  appeal  that  ''a  suit  for  the  partition 

**  of  a  portion  of  some  joint  family-property 

^' would   not  lie/'   inasmuch  as  that  issue 

was  not  raised  in  any  of  the  lower  Courts. 

If  the  objection  had  been  taken  in  the  Lower 

Appellate  Court,  it  would  very  likely  have 

been  granted  here ;  but  as  it  was  taken  for 

.  the  first  time  in  special  appeal,  it  certainly 

ought  to  have  been  disallowed.     Moreover, 

Mr.  Justice  Ainslie  misconstrued  the  plaint 

in  supposing  that  the  suit  was  for  a  partition 

of  a  portion  of  some  joint  property.     The 

plaint  not  only  distinctly  alleges,  but  it  has 

also  been  proved,  that  there  is  no  other  joint 

property  belonging  to  the  parties  than  the 

property  in  the    suit.    But    even   granting 

that   the  issue  could  be   raised   in  special 

appeal,  though  it  was  not  taken  in  the  lower 

Courts,  I  am  still  prepared  to  show  that  Mr. 

Justice    Ainslie    erred   in    law    in   holding 

that   the  objection  that  the   plaintiffs   have 

no   right  to  sue  for  partition  of  a  portion 

only  of  the  joint  property  must  prevail. 

In  the  case  of  Bhurrut.  Thakoor  vs.  Syud 

Meer  Murtaza,  21  W.  R.,  p.  225,  Mr.  Justice 

Phear  held,  that  ''one  of  the  co-sharers  of  a 

''joint    estate    suing    conjointly    with    the 

"  others    would,   under  Regulation  XIX.   of 

''1814,    be  entitled   to    a  separation   of  a 

"moazah  from  the  rest  of  the  zemindaree, 

"and  an  assessment  upon  it  of  a  proper 

''proportion    of    the    total    jumma;    and, 

having^  done  this,  he  would  alone  be  entitled 

to    have  an  order   for   partition   of    that 

"mottzah   as  between  himself   and  his  co- 

"sharers  therein.''     Again,   in  the  case  of 

:Sreemutty    Shama  Soonduree    Dossee   vs. 

^Kartik  Cham  Mitter,  Bourke's  Rep.,  p.  326, 

iMr.    Justice   Macpherson    held,  that  ''the 

**  doctrine  that  when,  after  a  partition  of  a 

'"jomt  family-estate,  a  portion  of  the  estate 

I'* remains    undivided,    the    portion    which 

I'' remains  undivided   cannot  afterwards   be 

I*' partitioned,  refers  to  a  partition  made  by  a 

!** father  amongst  his  sons  and  their  co-hell's. 

f^lc  does    not    refer  to  the  case   where  a 

i^ partition    has  been    made    by  the    joint 

l*^Ollraers  amongst  themselves."     F/V/(f  also  5 

W.  R.,  p.  49- 

Baboo  !Doorga  Doss  Datt,  for  the  respond- 
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ents,  contended  that  he  was  not  estopped 
from  taking  the  objection  in  special  appeal 
as  to  whether  or  not  a  suit  would  lie  for 
the  partition  of  a  portion  of  joint  family- 
property,  although  this  point  was  not  raised 
in  either  of  the  lower  Courts.  It  very 
frequently  happens  that  in  the  lower  Courts 
most  important  points  are  omitted  to  be 
taken;  in  fact,  in  some  cases  the  true  and 
proper  issues  are  totally  omitted,  whilst 
others  are  taken  and  allowed  which  do  not 
bear  materially  upon  the  circumstances  of 
the  case.  Would  it  then  be  considered 
consistent  with  justice,  if,  when  the  proper 
issues  are  afterwards  raised  in  special  appeal, 
they  are  disallowed  on  the  ground  that  they 
were  not  taken  in  the  lower  Courts  ?  But 
at  all  events,  in  this  case  the  appellants  have 
no  cause  for  complaint.  They  ought  to 
have  protested  against  the  objection  being 
taken  in  special  appeal  by  the  respondents. 
Not  having  done  sd,  the  objection  was 
allowed  by  Mr.  Justice  Ainslie,  and  the 
question  was  argued  on  both  sides.  The 
appellants  are  therefore  barred  now  from 
taking  this  objection  at  this  stage  of  the 
proceeding.  Their  mouths  are  completely 
closed  upon  this  point. 

With  regard  to  tha  question  as  to  whether 
or  not  a  suit  would  lie  for  the  partition  of  a 
portion  of  joint  family-property,  it  has  been 
held  in  the  cise  of  Mmabhai  Vallabdas  vs. 
Nathbhai  Haribhai,  7  Bom.  H.  C.  Rep.,  Ap. 
C.  J.,  p.  47,  that  **  a  member  of  an  undivided 
"family  cannot  sue  his  co-shirers  for  his 
"share  in  a  single  undivided  field,  portion 
"of  the  family-property.  He  must  sue  for 
"a  general  partition  of  all  the  property 
"  liable  to  partition." 

In  the  case  of  Mithoo  Lill  vs.  Gholam 
Nuseerooddeen  and  others,  4  Agra  H.  C. 
Rep.,  p.  276,  where  a  co-sharer  in  a  joint 
undivided  estate  sued  to  have  his  rights 
ascertained  ani  putitio.i  mide  in  respect 
of  an  orchard  which  formvsd  part  of  the 
joint  estate — held*  that  the  Civil  Court  was 
not  entitled  to  decree  partition,  or  give 
possession  of  a  separate  share  in  tha  orchard, 
and  there  is  no  law  which  entitles  a  share- 
holder to  obtain  partition  or  a  portion  of  an 
undivided  estate  against  the  will  of  the  other 
co-sharers. 

The  case  of  Shama  Soonduree  Dossee  vs. 
Kartik  Churn  Mitter,  cited  0:1  the  other 
side,  is  in  favour  of  the  respondents,  because 
in  that  case  the  ancestor  had  already  parti- 
tioned the  property,  ancfthere  was,  therefore, 
no  necessity  for  a  suit  being  brought. in  order 
^  to  have  the  property  partitioned.    Moreover, 
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joinc  owners  ought  not  always  to  be  hal-assed 
by  suits  to  have  some  portion  or  other  of 
joint  property  pariitioned ;  if  this  mode 
of  bringing  suits  be  allowed,  most  absurd 
results  will  follow.  A  person  would  then 
consider  himself  justified  in  bringing  a  suit 
for  the  partition,  not  only  of  a  house,  but 
also  of  a  room  in  the  house.  Under  the 
circumstances,  therefore,  the  appeal  ought  to 
be  dismissed. 

The  judgment  of  the  Appeal  Bench  was 
delivered  as  follows  by — 
•  Couch,  C.J, — The  question  upon  which  Mr. 
Justice  Ainslie  has  decided  this  special  appeal 
was  not  raised  in  either  of  the  lower  Courts. 
The  defence  before  the  Moonsiff  was  quite 
different  from  raising  any  such  question 
as  that  the  suit  was  for  a  partition  of  only  a 
portion  of  the  joint  property,  and  could  not 
therefore  be  allowed.  It  is  not  necessary  for 
us  to  give  any  opinion  upon  the  general 
question  whether  a  suit  for  partition  of  part 
of  the  prcfperty  of  a  joint  Hindoo  family  can 
in  any  case  be  allowed.  The  case  decided  by 
me  and  reported  in  7  Bombay  High  Court 
Reports,  A.  C.  J.,  46,  certainly  does  not 
decide  that  question.  The  judgment  shows 
that  the  case  was  decided  upon  grounds 
peculiar  to  itself,  and  I  did  not  intend  to  decide 
any  such  general  question.  In  this  case  we 
must  abide  by  the  rule  that  a  case  is  not  to 
be  decided  in  a  special  appeal  upon  a  question 
which  was  not  raised  or  tried  or  considered 
by  the  lower  Courts.  Parties  must  not  be 
allowed  to  come  before  this  Court  in  special 
appeal  and  raise  a  question  or  take  an  objec- 
tion which,  if  raised  or  taken  in  the  first  Court, 
or  even  in  the  Appellate  Court,  might  have 
been  met  in  those  Courts  by  adopting  a 
course  which  cannot  be  adopted  when  the 
case  comes  before  this  Court  in  a  special 
appeal.  On  that  ground,  therefore,  I  think 
the  decision  of  Mr.  Justice  Ainslie  ought  not 
to  be  allowed  to  stand.  His  decision  being 
reversed,  it  is  necessary  to  determine  whether 
there  is  any  ground  for  saying  that  the 
decision  of  the  Subordinate  Judge  is  erroneous 
in  law.  No  error  in  law  has  been  pointed 
out.  The  objections  which  have  been  taken, 
and  which  are  stated  in  the  grounds  of  appeal, 
appear  not  to  be  supported  by  the  iacts  of 
the  case.  The  grounds  of  appeal  appear  to 
have  been  prepared  without  a  proper  know- 
ledge of  what  the  case  was.  I  think  there 
is  no  ground  for  saying  that  the  decision  of 
the  Subordinate  Judge  is  wrong,  and  that 
therefore  the  appe^  ought  to  be  dismissed 
with  costs. 
Jackson  and  McDonell,  J  J, — We  agree. 


The  i2nd  July  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Ezecntion  of  Decree  (in  Part  or  as  a  Wholej- 
Decree  on  Mortgage— Noa-Reeistnitioii— Act 
XXVI.  of  X864. 

Case  No.  2213  of  1873. 

Special  Appeal  from  a  decision  passtd  hy 
M^  Officiating  Judge  of  Sylhet,  daitd 
the  2jrd  June  rSyj^  affirming  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  2jth  March  i8*j2, 

Jugjeebun  Goopto  (Defendant),  Appellant, 

versus 
Goluck  Monee  Debia  (Plaintiff),  Respondent. 

Baboo  Rajendro  Nath  Bose  for  Appellant 

Baboo  Gopal  Lall  Mitter  for  Respondent. 

Althoug^h  an  application  to  execute  a  decree  in  ptrtis 
informal,  vet  if  ths  proceedincfs  taken  thereupon  areia 
effect  in  execution  of  the  decree  as  a  whole,  tbey  are 
good  and  valid. 

A  decree  which  directs  the  sale  of  mort^fa^ed  proper* 
ty  is  not  rendered  invalid  by  the  fact  of  the  raertj^aee 
not  having  been  registered  as  required  by  Act  XXVI. 
of  1S64. 

Markby,  J, — The  only  substantial  points 
which  seem  to  us  necessary  to  be  noticed  in 
this  special  appeal   are    these :   first,  it  is 
contended  that  the  proceedings  in  esecalion 
of  the  decree  of  Bhoobunessuree  against  the 
defendant  No.  2  were  taken  at  the  instance 
of  only  one  out  of  the  three  persons  to  whom 
that  decree  had  been  transferred ;  and  that 
they  were  therefore  wholly  invalid   on  the 
ground  that  no  proceedings  can  be  taken  in 
execution  of  a  part  of  the  decree.    Now,  it 
has  more  than  once  been  held  by  this  Coart, 
and  it  appears  also  to  have  been  held  between 
these  very  parties,  that  although  an  applica- 
tion to  execute  a  decree  in  part  is  informal, 
yet  the  proceedings  taken  thereupon,  if  those 
proceedings  are  in  effect  in  execution  of  the 
decree  as  a  whole,  are  good  and  valid  pro- ; 
ceedings.    Therefore,  without  entering  inU) 
the  question  whether  this  is  an  objectioa 
which  would  in  any  way  affect  the  title  of 
the  plaintiff,  even  if  it  were  a  good  objectioot; 
we  think  that  the  objection  is  not  in  liseli  ai 
good  one.  I 

Then  the  second  objection  is  that  the  decre6| 
which  declares  the  lien  of  Bhoobanessurecii 
under  which  decree  the  plaintiff  holds  U{ 
title,  is  not  effectual  for  the  purpose  of  estaiftj 
lishing  any  lien,  because  the  mortgage  upcl 
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which  that  lien  was  declared  was  not  regis- 
tered as  required  by  Aft  XXVI.  of  1864. 
No  authority  has  been  shown  to  us  for 
holding  that  a  decree  which  directs  the  sale 
of  the  mortgaged  property  would  be  invalid 
on  that  ground;  and  we  think  that  it  would 
not  be  so. 

The  third  point  really  reduces  itself  to  only 
a  question  of  costs.    In  the  first  Court  the 
defendant  No.  i,  who  was  called  the  principal 
defendant,  denied  that  he  was  in  possession 
exclusively  of  this  property;  he  said  that  he 
was  only  in  possession  of  an  undivided  one- 
third  share  of  it.    No  doubt  if  that  were 
so,  although  the  decree  would  be  a  decree 
generally  to  eject  him  and  to  give  possession 
to  the  plaintiff,  the  suit  would  have  been 
somewhat  differently  valued ;    but    merely 
upon  the  question  of  costs-  we  do  not  think 
we   should   be  doing  justice  between   the 
parties,  if  we  remanded  the  case  to  inquire 
into   a  matter  which  has  no  bearing  upon 
the  merits  at  all. 
The  special  appeal  is  dismissed  with  costs. 


The  22nd  July  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Possession— Tenants  —Trespasser. 

Case  No.  2241  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
lYpperah,  dated  the  loth  July  i8yj, 
affirming  a  decision  of  the  S udder  Moon- 
siff"  of  that  District^  dated  the  i6th  Sep- 
iember  1872. 

Ifabarajah  Beer  Chunder  Manicko  Bahadoor 

I  (Plaintiff),  Appellant, 

I  versus 

Abjul  Goonin  and  others  (Defendants), 
'  Respondents. 

\Baboo  I?oorga  Mohun  Doss  for  Appellant. 
j  Moulvie  Serajul  Islam  for  Respondents. 

i 

'  Long"  possession  of  land  confers  a  good  «:itle,  whether 
be  possession  has  been  as  trespassers  or  as  tenants. 

■  Markby 9  J. — It  appears  to  us  that  this  suit 

E   rightly  dismissed.    The  plaintiff  sued 
defendants  as  trespassers  for  having  dug 
ak  iu  the  land  in  which  the  plaintiff  said 
key  were   strangers,  and  he  asked  damages 


for  their  doing  so.  The  defendants,  on  the 
other  hand,  proved,  that  as  a  matter  of  fact, 
they  have  been  in  possession  of  the  land  for 
more  than  thirty  years.  Now  if  they  were 
in  possession  as  trespassers  for  more  than 
thirty  years,  they  have  acquired  a  good  title 
to  the  property.  But  even  if  they  were  in 
possession  >as  tenants,  this  suit,  which  is  for 
recovery  of  possession,  or  damages  against 
them  as  trespassers,  could  not  be  maintained. 
Therefore,  upon  the  claim  made  in  the  plaint 
and  the  facts  proved,  the  Court  below  was  right 
in  dismissing  the  suit. 
The  special  appeal  is  dismissed  with  costs. 


The  22nd  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F, 
McDonell,  fudges. 

Evidence— Copies— Power  to  call  for  Originals— 
Act  I.  of  X872,  ss.  76  &  77. 

Case  No,  489  of  1874. 

Special  Appeal  from  a  decision  passelt  by 
the  Officiating  Additional  Judge  of 
Jessore,  dated  the  !2th  December  rSyj, 
reversing  a  decision  of  the  Moonsiff  of 
Jhenidahy  dated  the  lyth  January  iSyj, 

Hureehur  Mojoomdar  and  others  (some  of 
the  Defendants),  Appellants^ 

versus 

Churn  Majhee  and  others  (Plaintiffs), 
Respondents. 

Mr.  J.  S.  Rochfort  and  Baboo  Sreenath 
Banerjee  for  Appellants. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 

A  Court  in  which  a  suit  may  be  pending  has  authority 
to  send  for  the  records  from  any  other  Court  in  which 
they  may  be,  the  ordinary  rules  of  that  other  Court  not- 
witnstandinsf. 

Documents  tendered  as  evidence  are  properly  rejected 
on  the  ground  that  they  are  copies  inadmissible  under 
the  Law  of  Evidence,  and  it  is  entirely  a  matter  of 
discretion  to  the  Court  in  rejecting  a  copy  to  allow  the 
party  to  file  the  original. 

Ss.  76  and  77  of  the  Evidence  Act  refer  to  public 
documents,  and  are  inapplicable  to  kobalas,  &c. 

Jackson,  J. — We  are  of  opinion  that  the 
judgment  of  the  Lower  Appellate  Court  in 
this  case  cannot  be  sustained.  The  plaintiffs 
sued  to  recover  possession  of  a  certain 
julkur,  now  in  the  hands  of  the  defendants, 
alleging  themselves  to  have  got  a  valid  lease 
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of  that  julkur  granted  in  the  year  1257 
B.  S.  by  persons  who  are  called  Boses  in  this 
suit,  and  who  are  said  to  be  entitled  to  grant 
such  lease  ^under  a  documentof  a  much  earlier 
date  granted  by  the  Rajah  of  Nuldanga. 
The  Boses  just  mentioned  appear,  for  what 
purpose  we  do  not  know,  to  have  been  made 
defendants  in  this  suit ;  possibly,  however,  in 
order  that  they  might  put  in  statements  in 
support  of  those  made  by  the  plaintiffs. 

The  defendants  in  possession  denied  that 
the  lease  set  up  by  the  plaintiffs  was  a  bond- 
fide  lease,  and  denied  that  the  plaintiffs  ever 
had  possession  of  the  julkur  in  dispute, 
which,  according  to  them,  was  created  in  the 
year  1272  by  Mr.  Tweedie,  the  lessor  of 
the  defendants,  who  fox  the  first  time  took 
possession  of  the  right  of  julkur  which  had 
previously  been  enjoyed  by  the  people  of 
the  neighbourhood,  and  they  also  claimed  by 
virtue  of  a  putnee  granted  by  the  same 
Rajah  of  Nuldanga. 

▼he  Moonsiff  of  Jhenidah,  who  tried  this 
suit,  rejected  a  quantity  of  documents  ten- 
dered by  the  plaintiffs,  chiefly  on  the  ground 
that  they  were  copies  such  as  the  Law  of 
Eildence  did  not  allow  him  to  receive,  and 
further  proof  on  the  plaintiffs'  part  having, 
in  his  opinion,  failed,  he  dismissed  the  suit. 
The  plaintiffs  appealed  to  the  District  Jtidge, 
and  the  appeal  was  heard  by  Mr.  Falcon,  the 
Additional  Judge,  who  commences  his 
judgment  by  stating  his  opinion  that  the 
Moonsiff  had  been  rather  too  hard  upon  the 
plaintiffs.  He  says :  "  No  doubt  the  onus 
*'  is  on  them  to  show  their  title  to  the  julkur. 
"This,  however,  can  be  sufficiently  proved 
"  by  long  possession."  If  he  had  gone  on 
to  show,  that  the  plaintiffs  had  given  evidence 
of  long  possession  of  such  a  nature  as  to 
create  a  title  in  themi,  we  could  understand 
that  ground,  but  he  passes  over  that  to  a 
consideration  of  the  plaintiffs'  documents. 
He  says:  "The  Boses'  pottah  and  isthar 
"of  1 1 98  are  in  several  respects  doubtful 
"documents,  and  the  Moonsiff  had  full 
"discretion  to  reject  them."  If  the  Moon- 
siff had  full  discretion  to  reject  them,  the 
Judge  ought  to  have  been  very  thoroughly 
satisfied,  before  he  reversed  the  judgment  of 
the  Moonsiff,  that  the  documents  are  such 
as  ought  to  be  admitted.  He  proceeds: 
"  The  Moonsiff  has  gone  on  to  reject  all  the 
"  certified  copies  filed  by  plaintiffs  on  the 
"ground  that  they  ought  to  have  produced 
"  the  originals.  Probably,  the  mere  fact  of 
"the  original  being  in  another  Court  is  not 
"  a  sufficient  reason  for  filing  a  copy,  unless 
"it  be  shown  that,  under  the  ordinary  rules 


"  of  the  Court,  the  original  could  not  be 
"  removed  from  the  custody  of  that  CoaH" 
We  are  not  aware  that  the  Law  of  Evidence 
could  be  altered  by  reason  of  the  ordinarj 
rules  of  a    particular   Court  preventing  a 
party  from  removing  the  original  documents 
from  the  custody  of  that  Court.    There  is 
nothing   to   prevent  the  Court  in  which  a  . 
suit  may  be  pending  from  sending  for  the 
records  from  the  Court  in  which  they  are,  and 
inspecting  after  proper  proof  the  necessary 
papers.    The  Judge   then   fortifies  himsell 
with   so    high   an    authority    as    the  Privy 
Council.     He  says  :  "  It  has  been  held  that 
"  a  copy  of  a  document  coming  oat  of  a 
"  public  office,  and  certified  by  the  officer  in 
"  charge  of  that  department  to   be  a  irne 
"  copy,  is  admissible  in  evidence  in  India." 
The  Judge  refers  to  the  case  of  Raja  Raj 
Venkataperumul  Raj  Bahadoor  against  Pern- 
masamy   Venkatadry  Naidoo  in  4  Weekly 
Reporter,     p.      121.     In     that     case    the 
document  in  question   purported  to  be  a  ; 
kyfeut  addressed  to  the  Honorable  Company,  \ 
and  to  have  been  given  by  the  third  defend- 
ant in  the  case ;  it  was  dated  19th  July  1S42, 
and  was  certified  to  be  a  true  copy,  signed 
"J.  D    Bourdillon,   Collector."     Objection 
was    taken    to    the    admissibility    of   that 
document  as  evidence,  and  it  was  contended 
that  that  was  a  copy  of  a  copy.     Tbeit; 
Lordships  observe  :     "  With  regard  to  thcj 
"admissibility   of  evidence   in   the   Native! 
"  Courts  in  India,  we  think  that  no  strict 
"rule  can  be  prescribed.    However  highly 
"  we   may  value  the  rules  of   evidence  as 
"  acknowledged  and  carried  out  in  ouro»n 
"  Courts,  we  cannot  think  that  those  rules 
"  could  be  applied  with  the  same  strictness 
"  to  the  reception   of  evidence   before  the 
"  Native  Courts  in  the  East  Indies,  where  it 
"  is  perfectly  manifest  the  practitioners  and 
"  the  Judges  have  not  that  intimate  acquaint- 
"  ance  with  the  principles  which  govern  the 
"  reception  of  evidence  in  our  own  tribunals; 
"  we  must  look  to  their  practice,  we  must 
"  look  to  the  essential  justice  of  the  case,  and 
"  not  hastily  reject  any  evidence,  because  il 
"  may    not    be    accordant    with    our    own 
"practice."     In  that  case  the  documenufl 
question   had   been  received  in   the  Cowl 
below.     An  objection  was  taken  to  that  in  the 
Privy  Council,  and  their  Lordships  sixtco 
years  ago  observed  that  the  rules  of  evidenc* 
as   used   in  the  English   Courts    were  noi 
familiar  to  the  Courts  and  practitioners  ii 
India.    They  therefore  allowed  the  docamen 
to  be  used  in  evidence  as  it  was  a  docamea 
addressed  to  the  East  India  Company.    I 
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should  be  mentioned  that  since  that  case  was 
decided,   the   Courts  and   practitioners    in 
India  have  had  the  advantage  of  a  compact 
body  of  rules  of  evidence  provided  by  the 
Legislature.     It  is  no  longer  necessary  to 
practitioners  to  look  to  rules  scattered  over 
many  books  to  see  what  the  particular  rules 
of  evidence  may  be.     Those  rules  have  been 
clearly  laid  down  in  the  Evidence  Act  of 
1872.     In  this  case  the  documents  in  ques- 
tion, on  being  tendered  in  the  first   Court, 
were  rejected,  and  it  was  in  the   Appellate 
Court  that  the  Judge  relaxed  the  rule  and 
allowed  to  be  offered  in  evidence  documents 
which  it  seems  to  us  were  properly  rejected 
by  the  first  Court.     It  is  not  necessary  for  us 
to  refer  to  the  case  in  1 1  Weekly  Reporter, 
to  which  the  Judge  also  alludes.  If  necessary, 
we  should  probably  say,  with  much  respect 
to  the  Judges  who  decided  the  case,  that  it 
would  be  extremely  dangerous  to  relax  the 
rules  because  the  Courts  here  are   Courts 
of  equity  and  good  conscience.     We  have 
already  said  that  we  have  a  compact  body 
of  rules  framed  by  the  Legislature  for  our 
guidance,  and  that  the  Judge  in  admitting 
the  copies  has  received  evidence  which  had 
been  properly  refused  by  the  Court  below. 
The  Judge  goes  on  :     "I  think  that  when 
a  Court  rejects  copies,  as  it  has  done  here,  it 
should  at  least  give  the  party  an  oppor- 
tunity of  filing  the  original.     Here    the 
"Court  could  have  called  for  ihe  original 
"*  record  so  as  to  satisfy  itself  as  regards 
'*  the      jumma-wassil-bakee     papers      and 
"  kubooleuts,   and   if  plaintiffs  had  filed  a 
"copy  of    the  kojbala   of  12 13  taken  from 
"the    District   Registrar's  office,  instead   of 
"  the  District  Collector's,  it  would  undoubt- 
'*  edly  have  been  admissible  under  sections  76 
"and   77  of  the  Evidence  Act.'*'     It  would 
be    entirely  a  matter  of '  discretion   to  the 
Court     in   rejecting  a  copy  to    allow    the 
pany  an  opportunity  of  filing  the  original, 
provided    he    asks    for    it ;    but    it    does 
not    appear  that  the  plaintiffs    made    any 
such  application  in  the  present  case,  and  we 
are  unable  to  see  how  sections  76  and  77  of 
the  Evidence  Act  should  have  warranted  the 
reception   of  a  copy  of  the  kobala  in  this 
case,  if  taken  out  of  the  District  Registrar's 
office.     Those  sections  refer  to  public  docu- 
ments.    It  appears  to  us  that  the  documents 
here  spoken  of  could  under  no  circumstances 
be  called  public  documents. 

The  Judge  then  goes  on  :  "  The  rejection 
"  of  these  documents  seems  to  have  taken 
**  place  at  final  hearing  of  the  suit,  which  left 
"  plaintiffs  no  opportunity  of  retorting  except 
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"in  the  Appellate  Court;  and  here,  on  the 
"one  hand,  they  have  produced  the  original 
"  jumma-wassil-bakee  papers  and  kubooleuts 
^' filed  as  long  ago  as  1859,  and  have,  on  the 
"  other  hand,  objected  that  defendants'  putnee 
"  pottah  was  also  not  filed  in  original,  and 
"  that  they  are  not  satisfied  that  the  Rajah 
"included  this  fishery  in  the  putnee  and 
"  did  not  reserve  the  Boses'  rights."  Now, 
here  it  may  be  observed  that  although  the 
plaintiffs  produced  the  original  jumma- 
wassil-bakee  papers,  the  question  arises 
whether  those  papers  were  relevant  at  all, 
and  although  we  gave  notice  to  the  vakeel 
for  the  plaintiffs  that  we  should  desire  to 
hear  him  on  this  point,  he  has  not  said  a 
word  about  it.  The  Judge  says :  "  I  wish 
"to  refer  specially  in  this  decision  to  the 
"  pottah  filed  with  the  corresponding  kuboo- 
"  leuts,  the  jumma-wassil-bakee  papers  filed 
"in  1859  ^"^  ^^i^^  forming  part  of  that 
"  record,  and  the  ijara  pottah  filed  by  the 
"  Mojoomdar  defendants.  There  can  be  no 
"  doubt  from  these  that  the  lease  from  the 
"  Boses  to  the  plaintiffs  have  certainly  been 
"executed  before  1859."  Now,  no  doubt, 
if  those  papers  show  that  the  lease  set  up 
undec  the  Boses  was  in  existence  before 
1859,  ^^e  plaintiffs  would,  of  course,  be 
entitled  to  the  benefit  of  that  proof;  but  it 
does  not  from  that  follow  that  the  plaintiffs' 
case  is  made  out.  Then  the  special  appel- 
lants' pleader  has  referred  us  to  a  very 
significant  circumstance,  which,  we  find,  is 
not  noticed  at  all  in  the  judgment  of  the 
Judge.  It  appears  that  on  an  application 
being  made  for  certified  copies  of  the 
kubooleut  of  1259  ^^^  ^^^  jumma-wassil- 
bakee  papers  of  1260,  which  we  presume 
are  the  jumma-wassil-bakee  that  the  Judge 
refers  to,  the  record-keeper  reported  that 
those  papers  did  not  contain  any  signature 
of  the  hakim,  but  merely  bore  the  signature 
of  the  amlah  and  the  seal  of  the  Court. 
Such  a  significant  fact  as  that  ought  to 
have  made  the  Judge  extremely  cautious 
in  dealing  with  those  papers. 

Finally,  the  Judge,  instead  of  coming'to 
any  positive  conclusion  either  that  the  Rajah 
had  granted  the  lease  to  the  Boses,  or  that, 
on  the  other  hand,  plaintiffs,  although  not 
entitled  by  any  documentary  title  to  hold 
the  julkur,  had  possession  of  it  sufficiently 
long  to  create  a  title  in  them,  ends  his  judg- 
ment in  these  words:  "On  the  whole,  I 
"think  it  must  be  held  that  the  Rajahs  either 
"  granted  the  julkurs  to  the  Boses,  or  slept 
"  too  long  over  the  invasion  of  their  rights 
"  by  the  Boses,  for  the  putneedar  to  be  able 
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"now  to  resume  the  julkur."  It  appears 
to  us  that  the  Judge  was  bound  to  find  for 
the  plaintiffs,  if  he  found  at  all,  upon  specific 
evidence.  We  have  said  that  eyidence  was 
improperly  received  and  dealt  with  by  the 
Lower  Appellate  Court  in  this  case.  We 
have  also  shown  that  the  alternative  finding 
recorded  by  the  Judge  is  open  to  objection, 
and  we  think  we  should  add  that  it  does  not 
appear  if|  without  the  documents  which  were 
irregularly  and  improperly  admitted,  there 
was  sufficient  evidence  on  the  record  to  justify 
a  decree  in  plaintiffs'  favour.  We  think  the 
Judge  should  come  to  a  finding  on  this  point, 
and  the  case  will  therefore  be  remanded  to  the 
Lower  Appellate  Court  in  order  to  find,  dis- 
carding the  evidence  which  has  been  impro- 
perly admitted  on  the  record,  whether,  upon 
the  evidence  that  remains,  the  plaintiffs  have 
made  out  the  title  claimed  in  the  suit.  The 
costs  will  follow  the  result. 


The  22nd  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDoneli,  Judges, 

Succession— Right  of  Suit— Preferential  Heirs. 

Case  No.  497  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  fudge  of  Dacca,  dated 
the  loth  December  rSyj,  modifying  a 
decision  of  the  Additional  Sudder  Moon- 
siff  of  that  District,  dated  the  2gth  April 

Sreemutty  Sookoorunnissa  Khatoon  (one 
of  the  Defendants),  Appellant , 

versus  ' 

Nudiar  Chand  Ghose  (Plaintiff),  Respondent. 

Mr.  C.  Jaclison  and  Baboo  Grish  Chunder 
Ghose  for  Appellant. 

Baboos  Chunder  Mad  hub  Ghose  and  Nut  lit 
Chunder  Sen  for  Respondent. 

Where  a  pirty  cUiiiii  a?  repressntino^  a  particular 
person,  and  the  defendant  succeeds  in  showing  that  ( 


there  is  another  person  in  existence  who  is  a  preferable 
heir,  that  is  an  answer  to  the  plaintiff*s  suit,  which 
ought  accord] ngr  ly  to  be  dismissed. 

Jackson,  y, — The   special  appeal  here 
relates  to  immoveable  ^^roperty  described  as 
beinf^   8  aonas   or   half   share   of   property 
formerly  belonging  to  Nymuddi,   who  had 
two    sons,    Emxm    Buksh   and   AHoiaddi. 
Emam  Buksh  was  married  to  Sookoorunnissi, 
who   is   ihe   first  defendant,  and   Alimaddi 
married  Mookoolunnissa,  whose  daughters  are 
the  second  and  third  defendants.   Ttie  plalat- 
iff's  case  is  that  Alimuddi  dying,  his  propenj 
remained  in  the  hands  of  his  wife  Mookool- 
unnissa, to  whom  he  had  granted  a  hiba  ia 
1259,  and  that  Mookoolunnissa  afterwards 
dying    was    succeeded    by   her   daughters, 
defendants  2  and  3,  who  conveyed  the  pro- 
perty to  him  (plaintiff).     The  real  defendant 
Sookoorunnissa,  who  had  already  one-half 
share  of  this  property  in  her  hands  under  a 
gift  from  her  own  husband  Emam  Baksb, 
claims  to  hold  the  other  half  under  a  putne* 
lease  granted  by  Mookoolunnissa.  TheCourts 
below  adjudicated  upon  this   putnee  lease 
and  found  it  untrue.  The  defendant  therefore 
cannot  now  claim  to  hold  under  this  lease, 
but  she  raises  before  us  certain  grounds  of 
special  appeal,  one  of  which  is  that,  inasmuch 
as  Alimuddi   had  a  sister  named   Atubur 
Bibee,  who,  as  one  of  the  heirs  of  Nymuddi, 
was  in  part  entitled  to  this  property,   and 
as  Alimuddi  was  married  by  nikah  to  one 
Banoo,  who,  it  is  alleged,  had  sons  by  hioif 
and  as,  in  addition  to  the  defendants  2  and  $« 
Alimuddi  had  a  son  who  was  also  entitled  to 
a  certain  share,  the  share  claimed  by  plaintiff 
cannot,  under  any  circumstance,  amount  to  S 
annas  of  this   property.     Now  the   Courts 
below  have  disposed  of  this  objection  upon 
grounds  which   appear  to   us   not   entirely 
satisfactory.     The  alleged  claim  of  Atabnr 
Bibee   seems  to  stand  upon   very  different 
grounds  from  those  set  up  on  behalf  of  Banoo 
and  others.     Atubur  Bibee  is  found  by  the 
Courts  below  to  be  an  undoubted  legitimate 
sister  of  the  two  sons  pf  Nymuddi,  and  upon 
general  principles  of  the  Mahomedan  lav 
she  would  be  entitled  to  a  share  of  Nymud- 
di's     property.     As     regards     the     others, 
Aizooddeen,  the  son  of  Alimuddi,  is  found  to 
have  died  before  his  father,  a  minor  and  un* 
married,  and   he  therefore  would   take  no 
share.     As  to  Banoo,  her  marriage  is  ques« 
tioned,  and  the  Judge  appears  to  be  of  opiaioa 
that  she  was  no  more  than  a  kept>woinan ; 
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that  she  was  not  married  ;  and  that  her  sons 
'were  not  the  legitimate  children  of  Alimuddi. 
As  to  these  persons,  therefore,  it  appears  to 
us  that  they  are  merely-  supposititious  heirs  ; 
that  they  would  have  no  rights  of  their  own  ; 
and  that  the  defendant  in  naming  them  as 
heirs  has  set  up  a  defence  which  she  cannot 
maintain.  As  regards  Atubur  Bibee  the  case 
is  different,  and  it  appears  to  us  that  if  the 
defendant  claimed  under  any  other  person 
than  Mookoolunnissa,  who  is  the  very  same 
person  under  whom  the  plaintiff  claims,  it 
would  be  a  good  defence  in  the  present  suit 
to  say  that  Mookoolunnissa  is  not  entitled,  as 
far  as  the  share  of  Atubur  Bibee  is  con- 
cerned. The  respondents  before  us  did  not 
show  how  she  (Mookoolunnissa)  is  entitled  to 
that  share,  or  can  exclude  Atubur  Bibee ;  but 
it  seems  to  us,  under  the  circumstances  of  the 
case,  that  as  the  plaintiff  and  the  defendant 
both  claim  under  Mookoolunnissa,  that  is  to 
say,  plaintiff  as  her  representative  and 
defendant  under  a  deed  granted  by  her  under 
which  she  says  her  share  is  8  annas,  it  does 
not  lie  in  the  defendant's  mouth  to  say 
that  her  share  is  less.  We  think,  therefore, 
that  the  objection  as  to  the  amount  of  share 
must  be  disallowed.  We  have  observed  that 
the  reasons  which  the  Lower  Appellate 
Court  gives  for  excluding  the  share  of 
Atubur  Bibee  are  reasons  in  which  we  cannot 
agree.  He  says  :  "  The  defendant's  vakeel, 
*'  however,  urges  that  her  appearance  ought 
"to  be  insisted  on,  but  this  seems  to  me 
quite  an  erroneous  idea.  I  do  not  think 
there  is  any  necessity  when  a  person  clearly 
shows  no  inclination  to  assert  a  right  which 
•*  he  must  know  is  menaced,  to  force  him  to 
**do  so.*'  Now  this  involves  clearly  a 
misconception.  The  right  of  Atubur  Bibee 
in  this  case  was  not  menaced,  because  she 
was  no  party,  and  would  riot  be  affected  by 
the  result;  and  we  have  no  doubt  that  where 
a  party  claims  as  representing  a  particular 
person,  and  the  defendant  succeeds  in  showing 
that  there  is  another  person  in  existence 
who  is  a  preferable  heir  to  the  ancestor,  or 
fhe  person  under  whom  the  claim  is  made, 
U  the  existence  of  that  preferable  heir  is 
jpOiade  out,  that  is  an  answer  to  the  plaintiff's 
Bait,  and  the  suit  ought  to  be  dismissed. 
The    Moonsiff  took  very   much    the   same 

Kound,  and  must,  we  think,  be  answered  in 
B  same  way.  He  also  says :  '*  Atubur 
f' Bibee  has  not  appeared  in  this-  case,  and 
**8he  can  very  well  defend  her  own  right, 
^It  she  bas  any,  in  this  property,  against 
^any  intruder." 
I    There    is   a    further   ground    of    special 


ti 
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appeal  which  relates  to  certain  daghs.  The 
Judge  disposes  of  this  matter  in  this  way. 
The  Moonsiff,  it  seems,  refused  a  decree  to 
the  plaintiff,  being  of  opinion  that  the  plaint- 
iff had  given  no  evidence  in  respect  of 
daghs  15  and  20  of  Schedule  i  and  certain 
other  daghs  which  he  enumerates,  and  he 
'Says  that,  in  the  absence  of  any  evidence  on 
plaintiff's  part,  the  defendant's  objection  in 
respect  of  those  daghs  must  stand  good. 
The  Judge  says :  "There  are  certain 
"daghs  which  the  Moonsiff  considers  that 
"  plaintiff  has  not  satrsfactorily  shown  to  be 
"in  possession  of  the  defendant,  and  in 
"  respect  of  some  of  these  a  cross-appeal  is 
*'  filed ;  but  I  must  say  that  it  appears  to  me 
"  that  the  plaintiff  has  produced  some  proof 
"that  these  daghs  are  in  the  defendant's 
"  possession  which  the  defendant  rests  on  a 
"  bare  denial,  and  I  must  say  that  considering 
"how  extremely  suspicious  the  whole  of  the 
"  defendant's  case  is,  I  think  that  no  weight 
"  can  be  given  to  a  bare  denial."  That 
passage  appears  to  mean  that  because  the 
case  of  the  defendant  was  generally  of  a 
suspicious  character,  and  because  the  defend- 
ant had  given  no  evidence,  the  plaintiff 
would  be  entitled  to  a  decree  in  respect  of 
those  daghs  upon  giving  any  sort  Of  evidence, 
no  matter  whether  satisfactory  or  otherwise. 
In  this  view  we  cannot  concur.  The  sus- 
picious character  of  the  defendant's  case  in 
other  respects  will  not  entitle  plaintiff  to  any 
particular  part  of  these  daghs,  and  on  defend- 
ant denying  possession  it  lay  upon  the 
plaintiff  to  prove  by  sufficient  evidence  that 
the  defendant  was  in  possession,  because  it  is 
clear  that  if  defendant  was  not  in  possession 
the  plaintiff  would  have  no  cause  of  action 
in  regard  to  those  particular  daghs.  The 
case,  therefore,  will  go  back  on  this  point 
in  order  that  the  Lower  Appellate  Court 
may  pronounce  whether,  upon  the  evidence 
offered,  it  is  satisfactorily  proved  that  these 
daghs  are  in  the  possession  of  the  defendant. 
If  so,  the  plaintiff  would  be  entitled  to  a 
decree.  If  not,  the  Moonsiff  was  right  in 
dismissing  the  suit  in  that  particular,  and 
his  order  will  be  affirmed. 
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The  23rd  July  1874. 

Present  : 

Tne  Hon'ble  Sir  Richird  Couch,  A7., 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

'  Mortage-bond  —  Decree— Execution-sale  — 
Equity  of  Redemption—Second  Mortgagee. 

Case  No.  2690  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  20th  August  jSjj,  affirming  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  21st  April  i8yj, 

Doolal  Chunder  Deb  (one  of  the  Defendants), 

Appellant, 

versus 

Goluck  Monee  Debia  (Plaintiff),  Respondent, 

Baboo  Joy  Gobind  Dose  for  Appellant. 

Baboo  Rajendro  Nath  Bose  for  Respondent. 

Where  a  mot  tgfagfee  sues  upon  his  mortgage-bond, 
and  his  claim  is  decreed,  the  decree  should  be  satisfied 
out  of  the  mortgaged  property,  and  not  out  of  the  right, 
title,  and  interest  which  remam  in  the  mortgagor.  The 
purchaser  at  the  execution-sale  acquires  all  the  interest 
which  passed  by  the  mortgage  to  the  mortgagee  and 
any  interest  which  remained  m  the  mortgagor,  i.e.,  his 
equity  of  redemption. 

If  there  was  a  second  mortpfage,  all  that  it  could 
pass  from  the  mortgagor  was  his  equity  of  redemption, 
and  the  decree  in  a  suit  on  such  mortgage  could  only 
authorize  the  sale  of  the  equity  of  redemption  unless 
the  first  mortg^agee  was  made  a  party,  and  his  mortgage 
shown  to  be  mvalid,  and  the  second  mortgage  to  have 
priority. 

Couch,  C.J.— 'The  plaintiff  was  the 
second  moitgagee  of  certain  property,  and 
havinof  obtained  a  decree  upon  her  mortgage 
she  lias  brought  a  suit  asking  to  have  the 
mortgaged  propertyjsold  in  execution  of  the 
decree.  The  defendant's  title  is  derived  from 
a  sale  by  auction  in  execution  of  another 
decree  which  was  obtained  by  the  first 
mortgagee  of  the  property  in  a  suit  in  which 
he  claimed  to  have  the  money  due  upon  his 
mortgage-bond  realized  out  of  the  mortgaged 
property.  The  decree  made  in  that  suit  was 
that  his  claim  be  decreed.  '  That  must 
certainly  be  considered  as  a  decree  for  the 
sale  of  the  property  mortgaged  in  order  to 
pay  the  money  due  upon  the  mortgage. 
That  was  the  proper^  decree   under   such ' 


circumstances,   and  the  decree  which  the 
mortgagee  undoubtedly  asked  for.    It  would 
not  be  at  all  proper  for  the  Court,  where  the 
mortgagee  sues  upon  his  mortgage-bond,  to 
decree  that  his  claim  should.be  satisfied,  not 
out  of  th^property  mortgaged,  but  from  the 
right,  title,  and  interest,  whatever  it  might  be, 
which   remained    in    the    mortgagor.    The 
decree   made    in   the  suit   upon    the  first 
mortgage  authorized  the  sale*  of  the  mort- 
gaged property,  and  the  person  who  bought 
at  the  sale  in  execution  of  that  decree  bought 
all  the  interest  which  passed  by  the  mortgage 
to  the  mortgagee,  and   any   interest  which 
remained  in  the  mortgagor.     There  had  been 
a  second  mortgage  under  which  the  plaintiff 
claims,  and   all   that  could  pass  from  the 
mortgagor  under  that  was  the  interest  that 
remained  in  him  after  the  first  mortgage  had 
been    made — what  is    generally   called  the 
equity  of  redemption,  which  might  or  might 
not  be  valuable.     But  the  plaintiff  could  not 
obtain  the  right  she  now  claims  by  any  decree 
which  the  Court  could  make  except  in  a  suit 
to  which  the  first  mortgagee  was  a  party,  and 
his  mortgage  had  been  declared  to  be  invalid 
and  the  second   mortgage  to  have  priority. 
Except  in  such*  a  suit  as  that,  the  decree  in  a 
suit  on  the  second   mortgage   would  only 
authorize  the  sale  of  what  was  left  in  the 
mortgagor.     Here  it  amounted  to  nothing, 
for  the  previous   decree   entitled   the  party 
who  obtained   it  to  sell  the  whole  of  the 
mortgaged  property  and  to  be  paid  oat  of 
it.     It   does   not  appear  that    any    surplus 
remained  which  would  have  been  applicable 
to  the  satisfaction  of  the  second  mortgage. 
If  there  had,  the  plaintiff  would  have  been 
entitled  to  receive  it.     But  the  rights  of  the 
parties   were  those   of   a   first   and  second 
mortgagee.     The  plaintiff  could  have  no  right 
to  the  property  until  the  first  mortgage  was 
satisfied,  and  no  right  to  have  i.t  sold  except 
subject  to  the  first  mortgage,  and  the  rights 
which  had  been  acquired  under  it  and  under 
the  decree  in  the  suit  brought  by  the  firsi 
mortgagee.     It  appears  to  us  that  the  plaintiff 
has  no  right  to  have  the  properly  sold  in^ 
satisfaction  of  her  mortgage,  and  so  to  defeat 
the  title  acquired  under  the  first  mortgage 
Both     the    lower    Courts    have    taken  an 
erroneous  view  of  the  rights  of  the  parties* ; 
Their  decrees  must  be  reversed,  and  the  stifti 
of  the  plaintiff  must  be  dismissed  with  costs. j 
We  assume  that  there  was  no  surplus  Icft^ 
after  satisfying  the  first  mortgage.     If  tberej 
was  any  such  surplus,  our  dismissing  th(^ 
present  suit  is  not  to  prejudice  the  plaintiff] 


right  to  it. 
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The  8th  July  1874. 

Present  : 

The  Hon'ble  W.  Markby  and  Romesh 
Chutider  Mitter,  fudges. 

Jurisdiction — A  Court's  Power  toideclare  another 
Court  to  have  acted  without  Jurisdiction. 

Case  No.  441  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnapore, 
dated  the  2Stk  November  18^3,  reversing 
a  decision  of  the  Additional  Moonsiff 
iff  that  District,  dated  the  i6th 
December  18'/ 2. 

Gunnesh  Pattro  (Plaintiff),  Appellant, 

versus 


Ram  Nidhee  Koondoo  (Defendant), 
Respondent, 

JUr .  Mendies  and  Baboo  Bama  Churn 
Banerjee  for  Appellant. 

Lahoos  Kale^  Mohun  Doss  and  Bhowanee 
Churn  Dutt  for  Respondent. 


Although  one  Court  cannot  set  aside  the  proceedings  of 
^nother  Court  for  want  of  jurisdiction,  yet  when  a 
I  matter  arises  before  a  Court  in  the  ordinary  course  of 
I  its  jurisdiction,  and  one  of  the  parties  relies  on,  or  seeks 

to  protect  himself  by,  the  proceedin^ij^s  of  another  Court, 

then  in  that  way  the  jurisdiction  of  the  Court  whose 
'  proceed! iisr^  ^^^  pleaded  may  he  inquired  into.  Accord' 

tnglv  in  a  suit  in  which  plaintiff  asked  for  a  declaration 
I  of  title,  and  a  Revenue  Court's  want  of  jurisdiction 
I  appeared  on  the  face  of  its  decree,  a  Moonsiff  was  held 
I  to  be  justified  in  holding  that  the  Revenue  Court   hadj 

BO  j  u  risdiction . 

Alarkby^  J. — In  this  case  it  appears  that 
upon  a  decree  passed  by  the  Deputy  Collec- 
tor, sitting:  in  the  Revenue  Court,  the  pro- 
ipertj  of  the  plaintiff  was  put  up  for  «ale  and 

chased  by  the  defendant,  who  w^  himself 
e  decree-holder  in  the  suit  in  the  Revenue 

urt.  Thereupon  the  plaintiff  instituted  a 
Mt  in  the  Civil  Court  asking,  amongst  other 
^iDgs,  that  bis  title  to  the  property  might  be 
tfeclared  notwithstanding  those  proceedings 


of  the   Revenue   Court.    Now,  that  was  a 
matter  over  which  the  Civil  Court  had  full 
jurisdiction,  and,  if  it  thought  that  it  was  a 
proper  case  for  making  a  declaratory  decree, 
it  had  jurisdiction  to  make  such  a  declaration  ; 
and  although  the  plaintiff's  possession  had 
not  actually  been   invaded,  yet  as   it  was 
obvious  that  the  defendant  would  immediately 
take  proceedings  under  his  auction-purchase, 
it  was  a  proper  case  for  entertaining  the  suit. 
The  first  Court  inquired  into  the  plaintiff's 
.title,  and  held  upon  that  inquiry  that  inas- 
much as  it  appeared  upon  the  face  of  the 
decree  that  the  land  was  bastoo  land  within 
the  town  of  Midnapore,  the  Revenue  Court 
had    no   jurisdiction    to   entertain   the   ^it 
before  it,  which  was  a  suit  fox  enhancement 
of  rent ;  and  it  being  admitted  that,  but  for  the 
sale  in  execution  of  the  decree  of  the  Revenue 
Court,  the  plaintiff's  title  was  good,  the  first 
Court  decreed  the  suit  in  favour  of  the  plaint- 
iflf.     Now,    no    doubt,    incidentally    to  the| 
nquiry  into  the  plaintiff's  title,  the  Court  did! 
Inquire  and  decide  that  the  Revenue  Court  1 
had  no  jurisdiction.    There  was  nothing  to  I 
prevent  it  from  doing  so.     For  although  one  1 
Court  cannot  set  aside  the  proceedings  of  I 
another  Court  for  want  of  jurisdiction,  yet  I 
when  a  matter  arises  before  a  Court  in  the  1 
ordinary  course  of  its  jurisdiction,  and  one  f 
of  the  parties  relies  on,  or  seeks  to  protect  \ 
himself  by,  the  proceedings  of  another  Court,  ; 
then   in   that   way  the   jurisdiction   of   the   . 
Court  whose  proceedings  are  pleaded  in  pro-  ; 
tection  may  be  inquired  into ;  and  therefore, 
although  the  Moonsiff  in  this  decree  no  doubt  \ 
goes  beyond  his  power  when  he  sets  aside  i 
the  proceedings  of  the  Revenue  Court,  and  I 
so  far  we  do  not  support  his  decree,  yet  so  far  i 
s  he  merely  declares  the  plaintiff's  title,  wei 
ink  his  decree  was  right.  ' 

I  have  already  pointed  out  the  distinc- 
tion between  this  case  and  the  case  where 
the  suit  is  brought  simply  for  the  purpose 
of  setting  aside  a  decree  of  another  Court 
for  want  of  furisdiction.  There  is  also  a 
distinction  between  this  case  and  the  case 
where  a  party  comes  before  the  Court  and 
invokes  the  power  of  a  superior  Court  for 
the  purpose  of  setting  aside  proceedings  of 
an  inferior  Court,  as  under  section  15  of 
the  Charter  of  this  Court,  or  under  the 
powers  of  prohibition  possessed  by  the  Courts 
of  Westminster  in  England.  There  the 
Court  applied  to,  having  a  discretion,  very 
frequently  refuses  to  interfere,  on  the  ground 
that  no  objection  has  been  taken  to  the  juris- 
diction of  the  Court  whose  proceedings  it  is 
sought  to  set  aside,  but  no  case  has  been 


Ipi^duced  either  from  the  Coiicts  in  this 
country  or  in  England  where  the  Court  haa 
refused  to  inquire  into  ihe  jurisdiction  o( 
another  Court  in  a  case  where  that  qaestion 
incidentally  arises  in  ihe  manner  which  1 
have  already  pointed  out.  It  is  also  neces- 
sary  to  point  out  in  this  case  that  the  ground 

appears  Oil  ilie  facVoTTiiL-  dectci;~bf  the 
Revenue  Court  that  the  case  was  not  one  in 
which  it  had  jurisdiction.  Plow  the  matter 
would  have  stood  if  the  decree  upon  the  face 
of  it  had  been  a  good  one,  and  either  the 
Revenue  Court  had  found,  or  the  parlieK 
Snight  be  taken  to  have  admilted,  that  the 
land  was  of  that  nature  that  the  Revenue 
Court  had  jurisdiction  over  it.  is  a  matter 
which  does  not  arise  in  this  case.  All  that  is 
necessary  to  say  in  this  case 'is  this  ihat 
want  of  jurisdiction  appearing  on  the  face  of 
[he  decree  ihe  ^loonsiff  was  justified  in  hold- 
ing that  the  Revenue  Court  had  no  jurisdic- 
tion, and  ihat  the  plaintiff's  title  was  a  good 
title  notwithstanding  the  proceedings  which 
had  been  taken  in  that  Court. 

Upon  these  grounds,  therefore,  we  think 
that  the  decision  of  the  District  Judge  must 
be  reversed,  and  the  decision  of  the  Moonsiff 
restored,  subject  to  the  slight  modification 
which  I  have  indicated.  The  appellant  is 
entitled  10  the  costs  of  this  appeal  and  of 
the  lower  Courts. 

Miiier,  /.—lam  of  the  same  opinion.  One 
of  the  questions  raised  by  the  pleader  for  the 
respondent  is  whether  the  lower  Court  is 
right  in  holding  that  the  Revenue  Court  had 
no  jurisdiction  to  pass  a  decree  for  enhance- 
ment of  rent  with  respect. to  bastoo  land  in 
the  town  of  Midnapore.  It  is  contended 
that  the  lower  Court's  decision  upon  iliis 
point  is  not  right,  and  under  the  provisions 
of  Act  X.  of  1859  the  Revenue  Courts  had 
jurisdiction.  It  this  question  had  come 
before  me  for  the  first  time,  probably  I 
would  have  been  inclined  to  hold  that  this 
contention  is  right.  But  looking  to  the 
recent  course  of  decisions  upon  this  point  in 
which  almost  all  the  Judges  of  this  Court 
have  expressed  a  contrary  opinion,  1  do  not 
think  1  shall  be  justified  in  differing  from 
them,  because  my  opinion  is  not  decidedly 
clear  in  favour  of  the  jurisdiction  of  the 
Revenue  Courts.  This  being  my  view  upon 
this  question,  for  the  reason;  given  in  the 
judgtnenl  of  my  learned  colleague,  1  also 
think  that  the  judgment  of  the  Lower 
Appellate  Court  ought  to  be  reversed,  and 
that  of  the  first  Court  restored  with  costs. 


The  list  July  1874. 

PrtMttl: 

The  Hon'ble  Louis  S.  Jackson   and  W.  F. 
McDonell,  Judges. 

Rent-anit— Plea  of  lokhinj— Res-adjndicat*- 

Case  No.  463  of  1873. 

Special  Appeal  from  a  deciiion  passed  hy 
ihe  Second  Subordiiiale  jfud^eo/ HoBghh, 
dated  Ihe  3<//&  April  iSy^i  reoerstug  t 
decision  of  the  Mooniiff  of  Pandnoak. 
dated  the  30th  April  iS/S. 

Mohesh  Chunder  Baneijee  (Defendant), 
Appellant, 


Joy  Kishen  Mookerjee  (Plaintiff), 
Respondent. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Bahoos  Mohinee  Mahuit  Roy    and    Chunitr 
Naih  Base  for  Respondent. 

The  High  Caati,  in  special  appe^,  ought  not  to  nhitc 
to  allow  a  plea  oC  res  adjudicata  to  bs  taken  before  il 
by  reason  of  its  not  hairing  been  taken  in  the  Coiirls 
below,  iF  it  is  one  which  the  Lower  Appellate  Courl 
ought  to  have  taken  up  and  decided  for  itself. 

Where  a  suit  for  rent  is  brouglit  by  the  zemindii  « 
a  re  venue- paying  estate  against  an  under-tenant  uidlhc 
defendant  pleads  that  the  land  is  lakhiraj,  the  iteiihi 
makes  the  issue  a  res  judicata,  nbethei  plaintiff  dot> 
or  docs  not  ask  for  a  declaration  of  his  mil  tight  to  1*= 


Jackion,  J. — This  was  a  suit  for  decljri-  ^ 
tion  brought  by  the  zemindar,  in  which  the  I 
defendant  denied  that  he  held  any  lami  m  | 
the  plaintiff's  talook,  and  also  denied  \^a  ' 
plaintiff's  allegation  that  the  land  which  b; 
held  was  mil  land.  ■ 
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The  defendant  set  up  ancestral  lakhiraj 
right  and  denied  that  he  was  liable  to  pay 
any  rent  to  the  plaintiff. 

It  came  out  upon  the  trial  that  there  had 
been  a  previous  decision  between  these  parties 
in  a  suit  for  rent  of  previous  years,  and  upon 
the  whole  of  the  evidence  adduced  the 
Moohsiff  considered  that  the  plaintiff  failed 
to  make  out  his  right  to  receive  rent;  in 
fact,  he  decided  affirmatively  that  the  dis- 
puted land  was  I'akhiraj,  and  that  there  was 
no  reliable  evidence  in  support  of  the  plaint- 
iff's case.    He  therefore  dismissed  the  suit. 

This  decision  was  appealed,  and  on  appeal 
the  Second  Subordinate  Judge  on  the  evidence 
reversed  the  judgment  of  the  first  Court,  and 
gave  plaintiff  a  decree. 

The  defendant  has  appealed  specially  here, 
and  the  first  ground  he  has  urged,  and  the 
only  ground  on  which  argument  has  been 
heard,  is  that  which  stands  second  in  the 
grounds  of  special  appeal,  viz.^  that  substan- 
tially the   issue   raised   in   the  present  suit 
between  these  parties  having  been  previously 
raised    and   determined    in    a    former  suit 
between  these  parlies,  the  plaintiff  is  con- 
cluded by  the  judgment  then  arrived  at,  and 
is  not  enliiled  10  raise  the  same  question  in 
any  other  suit  and   in   any  other  manner. 
That  is   substantially  the  ground  taken  in 
special  appeal. 

It  is  urged  on  behalf  of  the  respondent  in 
the  first  place  that  the  ground  had  not  been 
taken  in  the  Courts  below,  and  we  are  asked 
to  refuse  the  defendant  permission  to  allow 
It  to  be  taken  here.     The  precedent  on  which 
the  special  appellant  relies  is  a  case  in  21 
Weekly    Reporter,  p.  207,   in  which  judg- 
ment was  g^iven  by  me.   That  decision  which, 
so  far  as  I  know,  is  the  only  one  in  which  the 
matter  has  been  considered  since  the  recent 
ruling*  of  the  Full  Bench  on  the  finality  of 
decisions    of  the  Revenue  Courts,  was  not 
before  the  Subordinate  Judge,  and  certainly 
not  before  the  Moonsiff,  when  the  decision  in 
this  case  was  given.     But  the  point  is  one 
which,  we  think,  the  Subordinate  Judge  ought 
to  have   taken  up  and  decided  for  himself. 
We  ought  not,  therefore,  by  reason  of  this 
point  not  being  taken  in  the  lower  Courts,  to 
refuse  it  to  be  taken  now. 

It  is  further  contended  that,  supposing  the 
point  is  one  which  x)ught  to  be  allowed  to  be 
taken,  the  case  in  21  Weekly  Reporter  is 
distinguishable  from  the  present,  and  Baboo 
Mohinee  Mohun  Roy  has  argued  with  great 
brce  that  the  issue  raised  in  the  present  case 
b  not    as  It  '^^  ^"  ^^^  ^^^  ^^  ^^  Weekly 


Reporter,  co-extensive  and  identical  in  the 
two  suits,  that  is  to  say,  that  the  issue  raised 
in  the  present  suit  is  a  wider  and  larger  issue 
than  that  raised  in   the  suit  in  which  the 
Additional  Judge  of  Hooghly  gave  decision 
on  the  1st  June   1871.     Ic  appears  to  us, 
however,  that  the  point  decided  and  the  point 
for  decision  were  essentially  and  absolutely 
the  same.     In  that  case,  as  in  the  present,  the 
claim  was  for  rent.     The  defence  was  the 
sslme,  and  the  point  decided  was  the  same. 
It  makes  no  difference  that  the  plaintiff  in 
the  present  suit  asks  for  a  declaration  of  his 
mal  right  to  the  land  which  the  defendant 
occupies,  because  a  suit  for  rent  brought  by 
the  zemindar   of   a   revenue-paying   estate 
against  an  under-tenant  assumes  that  the  land 
in  respect  of  which  the  rent  is  claimed  is  mal ; 
and  whether  declaration  is  asked  for  or  not 
the  result  must  be  the  same.    The  defendant's 
plea  in  both  the  cases  raises  the  whole  ques- 
tion, is  he  or  is  he  not  liable  to  pay  reitl  to 
the  plaintiff?  This  point  has  been  gone  into 
in  the  previous  suit  by  the  Moonsiff  and  the 
Additional  Judge,  both  of  whom  had  full  juris- 
diction (not  a  restricted  one,  as  the  Revenue 
Court  had)  to  take  cognizance,  and  did  take 
cognizance  of  the  question.     Baboo  Mohinee 
iMohun  Roy  has  surprised  us  very  much  by 
suggesting  that  the  judgment  of  the  Judicial 
Committee — we  speak  of  the  judgment  in  the 
case    of  Sudanund   Mohapatter  vs,   Soorjo 
Monee  Dayeenund — would  not  apply  where 
the  particular  matter  in  claim  is  not  the  same, 
so  that  in  point  of  fact,  if  the  remark  is 
correct,  the  zemindar  may  sue   every  year 
the  same  tenant,  and  although  every  year  it 
might  be  solemnly  decided  that  the  land  held 
by  the  defendant  is  lakhiraj  and  not  mdl,  the 
defendant  might  be  every  year  vexed  by  a 
demand  for  rent.     That  is  a  position  which 
appears  to  us  to  be  wholly  untenable.     The 
question  raised  and  decided  here  being  iden- 
tical  with  that   raised  and  decided  in   the 
previous  suit  between  these  parties,  we  think 
the   plaintiff   is    precluded   from   raising   it 
again.     We  think,  therefore,  that  the  judg- 
ment of  the  Lower  Appellate  Court  must  be 
set  aside,  and  this  appeal  allowed  with  costs. 

As  far  as  we  have  been  able  to  look  at  the 
facts,  it  is  satisfactory  to  find,  we  taust  say, 
that  we  have  been  able  to  set  aside  the 
judgment  of  the  Lower  Appellate  Court  and 
restore  the  judgment  of  the  Moonsiff. 

The  judgment  of  the  Lower  Appellate 
Court  being  set  aside,  the  defendant  will  be 
entitled  to  recover  back  the  costs  of  the  case, 
which,  we  understand,  have  been  already 
realized  from  him. 
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The  22nd  July  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

yudges. 

Religious    Endowment — Mohunt's    Suit    for 
Declaration  of  Title— Act  XK.  of  1863. 

In  the  Matter  of 
Kishore  Bon  Mohunt,  Petitioner ^ 

versus 

Kalee  Churn  Giree,  Opposite  Party. 

Baboo  Aukhil  Chunder  Sen  for  Petitioner. 

Baboo  Kalee  Mohun  Doss  for  Opposite 

Party. 

A  suit  for  the  removal  of  the  present  Mohunt  of  a 
religious  endowment,  and  for  the  appointment  of  peti- 
tioner in  his  place,  is  not  of  such  a  nature  as  is  con- 
tempjated  by  kCt  XX.  of  1863. 

Kemp,  y. — The  opposite  parly  to  this  rule, 
Kalee    Churn   Glree,    is    an    inhabitant   of 
Dacca.     He  petitioned  the  Judge  of  Chitta- 
gong,  setting  forth  that  the  present  Mohunt 
of  the  shrine  of  Shumbhoo  Nath  and  Chun- 
der Nath  of  Sitakoond  in  that  district  was 
not  a  lit  and  proper  person  to  be  the  Mohunt. 
The  petitioner  claimed  under  the  will  of  a 
former  Mohunt,  and  also  under  a  deed  of 
approval,    summotee  puttro,    signed,  as  he 
alleges,  by  some  respectable  inhabitants  of 
the  district.   .  He  further  stated  in  his  appli- 
cation that  he  had  brought  a  regular  suit 
under  the  provisions  of  Ad  VIII.  of  1859; 
that  that  suit  had   been  dismissed   by  the 
Judge  of  Chittagong,  and  that  he  had  been 
told  that  he  ought  to  have  applied  under 
section    18,    Aft    XX.    of    1863;    that   he 
appealed  to  this  Court  against  the  order  of 
the  Judge  of  Chittagong ;  and  that  this  Court 
ruled  that,   whether  the  endowment  came 
within  the  purview  of  section  4,  Ad  XX.  of 
1863,  or  not,  the  petitioner  was  bound  first 
to  obtain  the  permission  of  the  Civil  Court 
to  bring  his  action  under  the  provisions  of 
section    18,  Ad  XX.  of   1863.     The  peti- 
tioner, therefore,  under  that  section  applied 
to  the  Civil  Court  of  Chittagong  to  remove 
the  present  Mohunt  Kishore  Bon,  and  to 
appoint  the  petitioner  in  his   place.     The 
preliminary  application  under  section  18  sets 
forth  that  the  applicant  desires  a  declaration 
that  he  is  entitled  to  the  guddee  of  Sita- 
koond, and  that  he  is  entided  to  possession  of 
all  the  lands  appertaining  to  that  endow- 
ment Including  resumed  lakhiraj,  confirmed 
lakhiraj,  and  ts^lookee  lands.    He  values  the 
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lands,  the  shrine,  and  the  buildings  attached 
thereto,  at  46,654  rupees  4  annas  5  gundas. 
Now  the  application  which  has  been  made 
in  this  case  is  clearly  one  which  is  not  contem- 
plated by  section  14,  Act  XX.  of  1863.    Sec- 
tion 14,  Act  XX.  of  1863,  is  to  this  effect: 
**  Any  person  or  persons  interested  in  any 
'*  mosque,  temple  or  religious  establishment, 
"  or  in  the  performance  of  the  worship  or  of 
"the  service  thereof,  or  the  trusts  relating 
"  thereto,  may^  without  joining  as  plaintiff 
"  any  of  the  other  persons  interested  therein, 
sue   before  the   Civil    Court  the  trastee, 
manager,     or     superintendent     of    snch 
"  mosque,  temple,  or  religious  establishment, 
**  or  the  member  of  any  Committee  appointed 
"  under  this  Act,  for  any  misfeasance,  breach 
"  of  trust,  or  neglect  of  duty,  committed  by 
"  such  trustee,  manager,  superintendent,  or 
"  member  of  such  Committee,  in  respect  of 
"  the  trusts  vested  in,  or  confided  to,  them, 
"  respectively,   and    the    Civil    Court   may 
"  direct  the  specific  performance  of  any  act 
"  by  such  trustee,  manager,  superintendent, 
"  or  member  of  a  Committee,  and  may  decree 
"  damages  and  costs  against  such  trastee, 
*'  manager,  superintendent,   or   member  of 
"  a   Committee,  and   may    also    direct  the 
**  removal  of  such  trustee,  manager,  suj>erin- 
"  tendent,  or  member  of  a  Committee." 

We  therefore  think  that  the  preliminary 
application  made  by  the  petitioner  in  the 
case*is  not  one  coming  within  the  purviev 
of  section  14  of  the  Act.  It  is  not  an  appli- 
cation charging  the  Mohunt  with  any  mis- 
feasance, breach  of  trust  or  neglect  of  dnt}' : 
the  application  is  for  the  removal  of  the 
present  Mohunt  and  for  the  appointment  of 
the  petitioner.  The  object  of  the  application 
is  to  have  it  declared  ^hat  the  petitioner  is 
entitled  to  the  guddee,  and  that  he  is  also 
entitled  to  possession  of  the  lands  connected 
with  the  endowment. 

Then  we  are  further  of  opinion  that  , 
the  petitioner  is  not  such  a  person  as  is  ! 
contemplated  under  section  15  of  the  | 
Act,  That  section  says:  "The  interest j 
"  required  in  order  to  entitle  a  personj 
"  to  sqe  under  the  last  preceding  section,"  j 
namely,  section  1 4,  "  need  not  be  a  pccn-  i 
"  niary,  or  a  direct  or  immediate,  interest,  j 
"or  such  an  interest  as  would  entitle  ibei 
"  person  suing  to  take  any  part  in  the  manage-^ 
"  ment  or  superintendence  of  the  trust.  Anfi 
"  person  having  a  right  of  attendance^  orha^ 
"  ing  been  in  the  habit  of  attending,  at  if 
"performance  of  the  worship  or  senice 
"  any  mosque,  temple  or  religious  establislhj 
"  ment,  or  of  parta^king  in  the  benefit  of  ai^ 
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"  distribution  of  alms,  shall  be  deemed  to  be 
''a  person  interested  within  the  meaning  of 
"  the  last  preceding  section." 

Now,  the  application  of  the  petitioner  in 
this  case  does  not  state  that  he  sues  under 
any  right  of  attendance,  or  that  he  has  been 
in  the  habit  of  attending  the  shrine,  .or  that 
he  partakes  in  the  benefit  of  any  distribution 
of  alms.  He  grounds  his  application  entirely 
upon  the  will  of  the  former  Mohunt,  and  upon 
an  alleged  election  by  respectable  people  of 
the  district. 

Under  section  i8  of  the  Act  it  is  true  that 
the  Court  need  not  take  any  evidence,  but, 
upon  a  simple  perusal  of  the  application,  the 
Court    may    determine    whether  there  are 
sufficient  primd  facie  grounds  ;  and  if  in  the 
judgment  .of  the  Court  there  are  such  grounds, 
leave  may  be  given  for  the  institution  of  the 
suit ;   but  it  is,  we  think,  the  duty  of  the 
Court  acting  under  this  section  to  see  that 
there  are  some  sufficient  grounds  for  giving 
a  party  permission  to  institute  a  suit  under 
the  provisions  of  this  Act,  for  such  permis- 
sion   does   not   only    contemplate   that  the 
Court  may  direct  the  removal  of  such  trustee, 
manager,   superintendent,  or  member  of  a 
Committee  entrusted  with  the  management 
oi  the  endowed  property,  but  it  also  con- 
templates that  the  Court  shall  call  upon  such 
trustee,  manager,  superintendent,  or  member 
of  a  Committee,  to  file  in  Court  an  account 
of  his   trust*     We  therefore  think  that  this 
direction  ought  to  be  exercised  wisely,  and 
that,  on  the  petition  of  a  party  who  does  not . 
bring  his  application  under  the  provisions  of 
section  14,  and  who  has  not  shown  that  he  is 
entitled  to  bring  such  application  under  the 
provisions  of  section  15,  the  Judge  ought  not 
to  have  permitted  the  application  to  be  made 
at  all.      We  think  it  is  very  unfortunate  that 
the  petitioner  should  have  been  referred  by 
this   Court  to  a  suit  under  section  18,   Act 
XX.  of  I  863,  for  even  if  the  application  made 
by  the  petitioner  were  one  which  the  Court 
^uid  entertain  under  section  14  of  that  Act, 
ihat  section  does  not  preclude  a  party  from 
jning^  under  Act  VIII.  of  1859.    The  section 
laerely  says  that  a  party  who  comes  in  mak- 
^  a  preliminary  application  under  Act  XX. 
^  1863    "  may"  do  so  under  the  provisions 
^  section   14  of  that  Act. 
We  therefore  think  that  the  order  of  the 
ge  of   Chittagong,  dated  the  6th  of  June 
3«  must  be  set  aside  as  passed  without 
sdiction,  and  this  rule  ^e  made  absolute 
costs  payable  by  the  opposite  party,  the 
jiBtitioner    in  the   Coqrt   below.     Pleacler§' 


Ponii/ex,  J, — I  concur  in  thinking  that 
this  suit  is  not.  of  such  a  nature  as  is  con- 
templated by  Act  XX.  of  1863,  and  that  the 
Judge  acted  without  jurisdiction  in  admitting 
it  under  that  Act. 


The  23rd  July  1874. 

Present : 

The  Hon  ble  Sir  Richacd  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie,  Judge. 

Decisions  of  Civil  Courts— Evidence — Act  I.  of 

Z872,  ss.  13  &  43. 

Case  No.  2556  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Chitta^ 
gong,  dated  the  6th  A  ugust  /<?7 J,  reversing 
a  decision  of  the  Moonsiff  of  Kaojan,  dated 
the  I  ith  June  1873. 

Neamut  Ali  (Plaintiff),  Appellant, 

versus 
Gooroo  Doss  (Defendant),  Respondent, 

Mr.  C.  Gregory  for  Appellant. 

Baboo  Umbica  Churn  Banerjee  for 
Respondent. 

In  a  suit  to  establish  an  itmamee  rig^ht  to  certain  lands, 
plaintiff  produced  certain  transcript  decisions  of  the 
Civil  Court  in  suits  in  which  a  former  holder  of  the 
tenure  of  the  person  who  was  said  to  have  created  the 
ri^ht,  was  a  party;  but  the  Lower  Appellate  Court 
rejected  them  as  evidence  on  the  ground  that  the  defend- 
ant was  not  a  party  to  the  suits  : 

Held  that  the  proceeding's  in  such  suits  came  within 
the  roeaningf  of  ''any  transaction  "  in  the  Evidence  Act 
of  1S72,  s.  13,  and  were  admissible  as  evidence  in  the 
case  under  s.  43,  not  as  conclusive,  but  as  of  such 
weight  as  the  Court  might  think  they  ought  to  have. 

Couch,  CJ.—^Thr  plaintiff  sued  to  estab- 
lish his  itmamee  right  to  2  kanees  12 
gundas  and  2  cowries  of  land  mentioned  in 
the  plaint,  and  to  obtain  possession  of  2 
kanees  7  gundas  and  i  cowrie  of  it  from 
the  defendant,  the  plaintiff  apparently  being 
in  possession  of  the  remainder. 

The  principal  question  in  the  suit  is 
whether  the  lands  mentioned  in  the  plaint 
were  an  itmamee  tenure  of  the  plaintiff. 
The  Moonsiff  found  with  respect  to  some^ 
the  numbers  of  which  are  given  in  his  decree, 
that  they  were,  and  he  made  a  decree  in  the 
plaintiff's  favour  for  them. 

There  was  an  appeal  by  the  defendant 
from  this  decree.  The  Subordinate  Judge, 
who  tried  the  appeal,  says  in  his  judgment 
that  amongst  other  matters  which  the  plaint- 
iff produced  in   support  of  his  case  wcrQ 
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four  transcript  decisions  of  the  Moonsiff  and 
Additional  Principal  Sudder  Ameen  made 
at  different  times  in  suits  in  which  Gohick, 
who  was  admitted  to  be  a  former  holder  of 
the  tenure  of  the  person  that  was  said  to 
have  created  the  right  which  the  plaintiff 
claimed,  was  a  party.  They  showed  that 
there  was  such  an  itmamee  as  the  plaintiff 
alleged,  but  he  altogether  rejected  them  as 
evidence  on  the  ground  that  the  defendant, 
the  appellant  before  him,  was  not  a  party 
to  the  suits,  and  that  he  could  neither  be 
bound  by  them  nor  could  they  be  treated  as 
title-deeds  in  favour  of  the  plaintiff  and 
adverse  to  the  defendant.  We  suppose  by 
'*  as  title-deeds "  be  meant  as  evidence  of 
title,  and  he  has  in  fact  held  that  they  were 
not  evidence  of  the  title  which  the  plaintiff 
alleged  that  he  had. 

The  Subordinate  Judge  would  be  right  in 
saying  that,  under  section  43  of  the  Indian 
Evidence  Act,  1872,  they  are  not  evidence, 
if  only  the  sections  that  are  particularly 
referred  to  there  are  looked  at.  Section  43 
says  :  **  Judgments,  orders  or  decrees,  other 
than  those  mentioned  in  sections  40,  41, 
and  42,  are  irrelevant,  unless  the 
existence  of  such  judgment,  order  or  decree 
is  a  fact  in  issue,  or  is  relevant  under  some 
other  provision  of  this  Act."  Now  these 
decisions  were  not  admissible  in  evidence, 
or,  to  use  the  term  in  the  Act,  were  not 
relevant  under  section  40,  for  that  applies 
only  to  cases  where  the  judgment,  order  or 
decree  is  used  as  being  a  bar  to  a  suit.  It 
says:  "The  existence  of  any  judgment,  order 
or  decree  which  by  law  prevents  any  Court 
from  taking  cognizance  of  a  suit,  or  holding 
a  trial,  is  a  relevant  fact  when  the  question 
is  whether  such  Court  ought  to  take  cogni- 
zance of  such  suit  or  to  hold  such  trial." 
That  was  not  the  case  here.  Then  section 
41  applies  to  judgments  which  confer  or 
take  away  a  legal  character,  or  declare  a 
person  to  be  entitled  to  such  a  character,  or 
to  be  entitled  to  any  specific  thing  absolutely. 
These  judgments  are  conclusive.  The  sec- 
tion describes  what  are  commonly  known  as 
judgments  in  rem,  but  it  goes  beyond  what 
is  strictly  a  judgment  in  rem,  and  the  words 
used  ought  to  be  carefully  looked  at  in 
considering  what  judgments  are  within  this 
section. 

It  does  not  apply  to  the  present  case  nor 
does  section  42,  which  is  intended  for  judg- 
ments, orders  or  decrees  which  relate  to 
matters  of  a  public  nature.  But  there  are 
words  in  section  43  which  introduce  another 
section  of  the  Act.     They  are  r  '*  Unless  the " 


existence  of  the  judgment  is  relevant  under 
some  other  provision  of  this  Act."  And  if 
judgments  of  the  description  of  those  pro- 
duced by  the  plaintiff  are  evidence  at  all  (and 
we  cannot  think  it  was  intended  that  they 
should  not  be),  they  must  be  admissible  or 
relevant  by  section  1 3,  which  says  :  "  Where 
the  question  is  as  to  the  existence  of  any 
right  or  custom,  the  following  facts  are 
relevant :  Any  transaction  by  which  the 
right  or  custom  in  question  was  created, 
claimed,  modified,  recognized,  asserted  or 
denied,  or  which  was  inconsistent  with  its 
existence.  Particular  instances  in  which  the 
right  or  custom  was  claimed,  recognized  or 
exercised,  or  in  which  its  exercise  was  dis- 
puted, asserted  or  departed  from." 

Here  the  right,  the  existence  of  which  was 
in  question,  was  the  right  of  the  plaintiff  to 
the   itmamee  lease.     And   in   the   suits  ia 
which  the  decrees  were  made,  the  right  was 
claimed    and    asserted     successfully.    The 
word  "  transaction  "  is  certainly  large  enoagh 
to    allow    the  proceedings    in    such    suits 
as  these  to  be  admitted  as  evidence,  no:  as 
conclusive,  but  as  of  such  weight  as  the 
Court  may  think  they  ought  to  have.    And 
in  this  section  there  is  not  the  limit  that  the 
suit  must  be  between  the  same  parties  as  the 
one  in  which  the  judgment  or  decree  in  it  is 
sought  to  be  used.     Of  course  the  value  of 
it  will  be  very  different  where  it  was  given 
in  a  suit  to  which  the  person  against  whom 
it  is  used  was  not  a  party,  and  had  no  oppor- 
tunity of  contesting  the  matter,  and  where 
he   was    party  to   the   suit    and    had   the 
opportunity   of  producing  any  evidence  be 
might  think  fit.     Unless  the  Indian  Evidence 
Act  has  excluded   judgments   and  decrees 
which  had  previously  been  always  considered 
as  very  good  evidence,  and  which  are  indeed 
in  many  cases  almost,  if  not  quite,  conclusive, 
it  is  clear  that  the  decisions  referred  to  were 
admissible  in  this  case,  and  that  the  Subor- 
dinate Judge  was  wrong  in  treating  them  as 
not  being  any  evidence  of  the  plaintiff's  tide. 
They  ought  to  have  been  considered,  and  it 
is   possible  that  if  he   had   not   taken  the 
erroneous   view   of  their   admissibility,    he 
would  have  been  of  the  same  opinion  as  the 
Moonsiff,  that  the  plaintiff  had  proved  bis 
itmamee  lease. 

There  is  another  queslioa  which  the 
Moonsiff  had  tried,  but  which  the  Subordinate 
Judge  omitted  to  try,  apparently  because, 
having  found  that  there  was  no  itmamee  lease, 
it  did  not  become  necessary  for  him  to  try  it. 
This  question  is  whether  Gooroo  Doss  was 
really  the  purchaser  of  the  superior  tenure, 
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or  whether  it  was  Goluck  Sen  who  bought  it, 
using  Gooroo  Doss's  name.     In  the  one  case 
the  itmamee  lease  might  not  be  affected ;  in 
the  other,  it  would  be.     If  Gooroo  Doss  was 
really  the  purchaser,  he  would  have  a  right  to 
avoid  the  tenure ;  but  if  Goluck  Sen  was 
the  purchaser,  and  was  using  Gooroo  Doss's 
name,  he  would  have  no  such  right.     There- 
fore it  may  become  necessary  for  the  Subor- 
dinate  Judge   to    determine   that   question. 
It  would  have  been  better  if,  notwithstanding 
the  view  which  he  took  of  the  admissibility 
of  the  evidence  and  of  the  plaintiff's  failure 
to  prove  the  itmamee  lease,  he  had  gone  on 
and  decided  the  question  which  the  Moonsiff 
had  decided.     It  might  have  made  it  unneces- 
sary to  remand  the  case.     It  is  often  desirable 
that  the  Appellate  Court  should   not  limit 
itself   to  deciding   a  single   question    upon 
which  it  may  think  the  case  turns,  but  on 
which,   when   it    afterwards   comes    to     be 
looked  at,  it  does  not  appear  to  turn,  and 
other  questions  have  to  be  determined.     It 
would  often  be  unnecessary  to  remand  a  case 
10  the  lower    Court,  as  we    should  be  able 
wiih  the  findings  before  us  to  finally  dispose 
of  it.     We  cannot  do  so  on  this  occasion. 
We  must  reverse  the  decision  of  the  Subor- 
dinate Judge,  and  remand  the  suit  to  him  to 
hear  the  appeal.     The  costs  will  follow  the 
resuit. 


The  23rd  July  1874. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  A7., 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

C  ontract — Kobala— Signature— Delivery — 

Act  I.  of  1872. 

Case  No.  2666  of  1873. 

Special  Appeal  from  a  decision  passed  by 
Ihe  Subordinate  Judge  of  Chittagong, 
dated  ihe  26th  August  iSyj^  reversing 
a  decision  of  the  Moonsiff  of  Futtick- 
churee,  dated  the  gth  May  18'jj, 

Shaikh  Omed  AH  (Defendant),  Appellant, 

versus 

Nidhee  Ram  and  others  (Plaintiffs), 
Respondents, 

Baboo  Hem  Chunder  Banerjee  for 

Appellant. 

JBaboo  Aukhil  Chunder  Sen  for 
Respondents. 


In  a  suit  for  possession  of  land  on  the  ground  of  title 
under  a  kobala,  it  is  not  enough  for  the  plaintiff  to  prove 
the  writing^  and  sig^nature  of  the  kobala  ;  he  must  also 
prove  that  it  was  delivered  as  a  complete  instrument. 

The  practice  of  looking  more  at  the  illustrations  in 
the  Contract  Act  than  at  the  words  of  the  sections  of 
the  Act  pointed  out  to  be  a  mistake. 

Couch,  C.J. — The  claim  in  the  plaint  is 
for  possession  of  the  land  which  is  the  subject 
of  the  suit  on  the  ground  that  the  plaintiffs 
had  become  entitled  to  it  by  a  kobala  exe- 
cuted by  the  defendant,  dated  the  26th  of 
Srabun  1228. 

The  defence  is  that  the  kobala  had  not 
become  a  complete  conveyance  of  the  land  ; 
that  an  appeal  being  pending  in  a  suit 
between  the  plaintiffs  and  the  defendant, 
terms  of  compromise  were  agreed  to  by 
which  the  defendant  was  to  give  a  kobala 
and  the  plaintiffs  were  to  give  an  itmamee 
pottah ;  but  when  the. application  was  made 
to  the  Court  of  the  Principal  Sudder  Ameen 
to  record  the  compromise,  the. Judge,  having 
his  judgment  prepared,  refused  to  do  so,  and 
delivered  judgment  for  the  defendant;  that 
the  transaction  was  not  completed,  and  conse- 
quently the  plaintiffs  did  not  acquire  a  title. 

The  plaintiffs  through  the  form  of  their 
plaint,  as  well  as  in  consequence  of  the  time 
of  bringing  the  suit,  must,  in  order  to  succeed, 
show  that  the  kobala  had  become  a  complete 
instrument;  for  the  date  of  the  transaction 
is  August  1866,  and  the  plaint  was  not  filed 
until  the  31st  December  1872.  It  was  too 
late  to  bring  a  suit  to  have  the  compromise 
carried  into  effect  by  the  execution  of  the 
proper  instruments,  supposing  that  the  plaint- 
iffs could  have  made  out  a  case  for  specific 
performance  of  the  agreement. 

The  question    then   really   is,   had  there, 
before  the  judgment   was   given,  been   not 
merely  a  signature  of  the  kobala  and  lease, 
and  a  delivery  of  them  to  Dewan  Ali  for  the 
purpose    of    his    keeping     them    until    the 
compromise  was  recorded,  and  then  having 
the  lease  registered  (which  would  be  neces- 
sary in  order  to  make  it  a  binding  instrument), 
but  a  delivery  of  the  kobala  to  some  person 
for  the  plaintiffs  as   a  complete   instrument, 
and  operating  as  a  conveyance  of   the  land 
— whether,  in  fact,  the  transaction  had  been 
completed  as  regards  the  conveyance  of  the 
land  by  the  execution  and   delivery  of  the 
kobala   before   the  judgment  \^as  given,  or 
whether  it  remained  incomplete  and  was  to 
be  completed  by  the  recording  of  the  com- 
promise-, and  the  delivery  of  the  instruments 
to  the  parties  who  would  then  be  entitled  to 
them,  and  by  the  registration  of  the  lease. 
If  the  transaction  was  incomplete,  and. was 
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not  intended  to  be  complete  until  the  com- 
promise was  recorded,  then  the  plaintiffs  fail 
to  show  that  they  have  become  entitled  to 
this  land  by  virtue  of  the  kobala.  It  is  not 
enough  to  prove  that  the  kobala  was  signed  ; 
they  must  prove  that  it  was  delivered  as  a 
complete  instrument,  and  was  made  over  to 
Dewan  Ali  as  such,  and  not  'merely  as  a 
signed  document  to  be  completed  afterwards 
by  being  delivered  to  the  plaintiffs. 

The  Subordinate  Judge  appears  not  to  have 
seen  this  distinction.  He  says :  "  As  the 
defendant,  after  admitting  the  inditement  of 
the  kobala^  pleads  the  non-delivery  of  the 
same,  the  onus  of  proving  that  fact  rests 
with  him,  according  to  the  illustration  of 
section  loa  of  Act  1.  of  1872."  That  is  not 
so.  It  is  not  enough  that  the  defendant 
admitted,  as  the  Subordinate  Judge  says,  the 
writing  of  the  kobala.  The  plaintiffs  were 
obliged  to  prove  something  more  than  the 
writing  and  signature  of  the  kobala ;  they 
had  to  prove  that  it  had  been  delivered  as  a 
complete  instrument.  There  was  no  onus  of 
proof  on  the  defendant  to  show  that  the 
instruments  had  not  been  delivered.  What 
is  here  laid  down  as  to  the  onus  of  the  proof  is 
altogether  wrong  ;  and  the  illustration  which 
is  referred  to  does  not  at  all  support  the 
p/oposition  stated  by  the  Subordinate  Judge. 
If  he  had  looked  at  the  words  of  the  section 
and  not  at  the  illustration,  he  might  not  have 
fallen  into  this  error. 

We  have  noticed  more  than  once  a  disposi- 
tion on  the  part  of  Subordinate  Judges  and 
Moonsiffs  to  look  more  at  the  illustrations  in 
the  Contract  Act  than  at  the  words  of  th^ 
sections  of  the  Act.  That  is  a  mistake. 
The  illustrations  are  only  intended  to  assist 
in  construing  the  language  of  the  Act.  We 
must  say  that  we  are  surprised  at  the  way  in 
which  this  illustration  has  been  u§ed  by  the 
Subordinate  Judge.  He  has  not  only  laid 
down  the  law  as  to  the  burden  of  proof' 
erroneously,  but  it  is  apparent  that  this 
erroneous  view  of  what  the  plaintiff  was 
bound  to  prove  pervades  the  whole  of  his 
judgment,  and  we  cannot  say  that  the  decision 
has  not  been  greatly  affected  by  the  mistake 
which  he  made  as  to  what  was  the  question 
to  be  tried,  and  upon  tlie  determination  of 
which  the  result  of  the  suit  depended. 

We  must  reverse  the  decree  of  the  Subor- 
dinate Judge  and  remand  the  case  for  re-trial. 
We  think  it  is  desirable  that  the  Judge  should 
take  the  case  up  on  his  own  file  and  decide 
it  himself  instead  of  its  going  back  to  the 
same  Subordinate  Judge.  The  costs  will 
follow  the  result. 


The  23rd  July  1874. 

Present : 

The  llon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Ejectment— Onus  ProbatndL 

Case  No.  629  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  East  Burdwan, 
dated  the  i^th  December  i8yj,  affirming 
a  decision  0/  the  Moonsiff  of  Kulna, 
dated  the  jrd  September  rSyj, 

Bheem  Chunder  Howlee  (one  of  the 
Defendants),  Appellant, 

versus 

Nirto  Moyee  Dossee  and  others  (Phintiffs), 

Respondents, 

Baboo  Gopal  Chunder  Goopto  for 
Appellant. 

Baboo  Sham  Lall  Mitter  for  Respondents. 


In  a  suit  for  ejectment  as  a  trespasser,  if  thedefeiMi- 
ant  establishes  possession  as  a  tenant,  plaintiff  is  boowl 
to  show  that  the  tenancy  has  been  put  an  end  to- 


Markby f  J, — If  the  allegation  is  true  that 
the  defendant  No.  5  has  been  recognized  as 
a  tenant  either  by  Shama  Churn  himself  or 
by  the  plaintiff,  and  that  his  tenancy  has  not 
been  duly  put  an  end  to,  this  suit,  which  is 
brought  against  the  defendant  as  a  trespasser, 
cannot  be  maintained ;  and,  for  the  purpose 
of  trying  this  issue,  it  is  not  necessarj'  that 
the  defendant  No.  5,  who  is  the  appellant 
before  us,  should  be  put  to  the  proof  of  his 
dur-mokurruree  lease.  It  is  sufficient  to 
show  that  he  was  in  possession  as  a  tenant; 
and  if  he  establishes  that,  it  would  be  for  the 
plaintiff  to  show  that  that  tenancy  has  be«l 
put  an  end  to.  Therefore,  as  the  case  hasnof 
been  tried  on  that  point  of  view  by  lhe[. 
Lower  Appellate  Court,  we  are  compelled  tff 
remand  it  for  that  purpose. 

Costs  will  abide  the  ultimate  resalt« 
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The  23rd  July  1874. 
Present : 

The  Hon'ble  F.  B.  Kemp,  yudge. 

Special  Appsal^Evidence— Act  VIII.  of  1859, 

8.35s 

Case  No.  2534  of  1873. 

Special  Appeal  from  a  decision  passed  by 
ihe  Suhordinale  Judge  of  Sylhet,  dated 
the  2 1  si  August  1873,  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  ihe  24th  March  1873, 

Abdool  Luteef  (one  of  the  Defendants), 

Appellant, 

versus 

Mabomed  Kamil  (Plaintiff),  Respondent. 

Bakoo  Grish  Chunder  Ghose  and  Moulvie 
Serajul  Islam  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for  Respondent. 

The  High  Court  is  entitled  in  special  appeal  to 
examine  the  evidence  of  a  witness  summoned  by  the 
L9wer  Appellate  Court  under  Act  VIII.  of  1859,  s.  355) 
which  was  not  before  the  first  Court. 

The  defendant  is  the  special  appellant. 
The  plaintiff  sues  on  the  basts  of  a  kobala 
from  Rujub  Bibee  and  Dodoo  Bibee,  dated  the 
13th  of  Aghran  1277.  The  plaintiff  alleges 
that  the  tank  in  dispute  was  purchased  by 
him  under  that  deed,  and  that  the  defendant 
has  dispossessed  him  from  that  tank  and  has 
erected  a  tatee  on  the  east  and  north,  and  a 
pmj  on  the  south  of  the  tank.  The  suit, 
therefore,  is  for  possession  and  for  the 
femoval  of  the  Utee  and  privy.  The 
defendant's  case  was  that  the  suit  was  barred 
bj  the  statate  of  Limitation ;  that  the  tank  in 


suit  did  not  belong  to  the  plaintiff's  vendor  ; 
that  it  was  owned  and  held  by  the  late  Azim 
Meah ;  and  that  the  defendants  purchased  the 
tank  in  dispute  with  other  lands  from  the 
heirs  of  Azim  Meah.  The  first  Court  tried 
the  issue  of  limitation  with  the  merits,  and 
found  that  the  tank  in  dispute  was  not  in- 
cluded in  the  plaintiff's  deed  of  conveyance, 
and  that  the  plaintiff  had  not  been  able  to 
prove  that  his  vendor  had  any  title  in  the 
tank  in  dispute.  The  Moonsiff,  therefore, 
dismissed  the  plaintiff's  suit.  Subsequently, 
the  plaiatiff  applied  to  the  Moonsiff  for  a 
review  of  judgment  and  filed  certain  chiitahs. 
The  Moonsifif  appears  to  have  examined  these 
chittahs,  and  he  found  that  the  plaintiff's 
statement,  that  his  vendor's  rames  were 
mentioned  in  these  chiitahs  as  dukhulkars 
of  the  tank  in  dispute,  was  not  established, 
but,  on  the  contrary,  that  other  parties  were 
mentioned  as  in* possession.  He  therefore 
rejected  the  application  for  review,  and 
adhered  to  his  former  J4idgment. 

On  appeal,  the  Subordinate  Judge,  Baboo 
Mohesh  Chunder  Sen,  has  reversed  the 
decision  of  the  first  Court.  In  the  appellate 
stage  of  the  case,  the  Subordinate  Judge  has 
admitted  evidence  which  was  not  before  the 
first  Court.  He  has  examined  Aleemoollah, 
the  vendor  of  the  defendant;  he  has  also 
sent  for  the  survey  map  and  the  chittahs 
from  the  Collector's  Court.  Now,  with 
reference  to  the  evidence  of  Aleemoollah,  the 
defendant  says  that  he  was  at  enmity  with 
him,  because  he  had  purchased  some  lands 
belonging  to  him  in  execution  of  a  decree. 
It  is  true  that  the  Subordinate  Judge  has 
stated  his  reasons  for  summoning  this 
witness  under  section  355,  but  when  I 
examine  this  witness'  evidence,  and  in  this 
special  appeal  I  consider  that  I  am  entitled 
to  do  so  inasmuch  as  this  evidence  was  not 
before  the  first  Court,  I  find  that  when  he  is 
cross-examined,  he  says,  I  know  nothing  of 
the  possession  of  Rujub  Bibee,  that  is,  the 
plaintiff's  vendor  ;  and  he  also  says : 
"^tf^  -^^  m'^^\  C?R  ^t."  1  have 
seen  no  newly-erected  privy.  Now  it 
is  one  of  the  allegations  of  the  plaintiff  in  the 
plaint  that  this  privy  has  been  newly  erected 
by  the  defendant.  Therefore  I  attach  no 
weight  whatever  to  the  evidence  of  Alee- 
moollah. 

Then  with  reference  to  the  chittahs,  the 
Subordinate  Judge  has  clearly  gone  wrong. 
He.  says  that  daghs  Nos.  733  and  737 
pf  the  chittahs  show  that  the  disputed  tank 
was  measured  as  belonging  to  the  plaintiff's 
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vendors.  Now,  this  is  not  the  case,  for  on 
referring  to  the  chittahs,  I  find  that  daghs 
Nos.  733  and  737  are  stated  in  the  chittahs 
under  the  head  of  **  rukum-jumee,"  or 
"  description  of  land,"  to  be  "  chara  beeta" 
and  not  •*  pooshkurnee."  I  also  find  under  the 
heading  of  the  chittah  '*  nam  dukhulka,"  or 
**  name  of  parlies  in  possession,"  the  name  of 
Azim  Meah,  who  is  not  the  vendor  of  the 
plaintiff,  and  therefore  the  Subordinate 
Judge  has  clearly  gone  wrong  in  his  opinion 
of  these  chittahs  which,  if  anything,  prove 
the  defendant's  case. 

Then  with  reference  to  the  deed  upon 
which  the  plaintiff  comes  into  Court,  the 
plaintiff  had  already  filed  a  suit  which  he 
was  allowed  to  withdraw  by  the  Moonsiff, 
with  permission  to  bring  a  fresh  suit,  and 
therefore  the  plaintiff  ought  to  have  come 
prepared  with  all  the  documents  in  support 
of  his  title ;  but  it  appears  that  so  far 
from  doing  so,  with  the  exception  of  his  deed 
of  conveyance,  all  the  other  evidence  was 
supplied  by  the  Subordinate  Judge  of  his 
own  motion.  Then  with  reference  to  the 
title-deed  upon  which  the  suit  is  based,  it  is 
very  clear,  on  perusal  of  that  deed,  that  all 
that  was  conveyed  to  the  plaintiff  was  the 
"  nishkur  baree,"  of  Rujub  Bibee  and  Dodoo 
Bibee ;  anything  beyond  that  was  not  con- 
veyed by  that  deed,  and  the  tank  in  dispute 
did  not  pass  under  that  deed.  Further,  I 
find  that  in  the  appellate  stage  a  third  parly 
petitioned  the  Court,  staling  that  Rujub 
Bibee  had  no  title  to  convey  even  in  the 
•*  nishkur  baree,"  and  that  he  was  the  rightful 
heir.  The  Subordinate  Judge  upon  that 
petition  passes  a  most  extraordinary  order. 
He  says  that  it  is  clear  that  this  petition  has 
been  put  in  by  the  respondent  before  him, 
namely,  the  defendant,  but  he  gives  no 
giounds  whatever  for  coming  to  that  conclu- 
sion, and,  without  any  inquiry  upon  that  point, 
he  rejects  the  petition.  However,  be  that  as 
it  may,  as  it  is  clear  that  the  deed  upon 
which  the  plaintiff  sues  does  not  pass  the 
tank  in  dispute,  and  as  it  is  clear  that  the 
chittahs  upon  which  the  Subordinate  Judge 
relies  do  not  show  that  daghs  No'?.  733  and 
737  are  described  as  a  lank  in  the  possession 
of  the  plaintiff's  vendors,  but  as  **  chara  beeta" 
land  in  the  possession  of  some  one  else,  and  as 
the  evidence  of  Aleemoollah  taken  as  a  whole, 
and  looking  to  the  answers  which  he  gave  in 
cross-examination,  is  of  very  linle  worlh,  I 
would  uphold  the  decision  of  the  first  Court 
and  reverse  that  of  the  Subordinate  Judge. 

The  suit  of  the  plaintiff  will  be  dismissed, 
and  this  appeal  decreed  with  costs. 


The  24th  July  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Justice,  and  the  Hon'ble  C.  Pontifex, 
Judge. 

Contract— -Act  IX.  of  1872,  s.  27-^Cases  of 
Hindoos  in  CaIcutta--SinaU  Cause  Cooit 

Case  stated  for  the  opinion  of  the  High 
Court  by  the  First  Judge  of  the  Court  of 
Small  Causes  at  Calcutta  under  section  7, 
Acl  XXVL  of  1864. 

Madhub  Chunder  Poramanick,  Plainiig, 


versus 


Raj  Coomar  Doss  and  others,  Defendants. 


Mr,  Bonner jee  for  Plaintiff. 


Air.  Kennedy  for  Defendants. 

The  Contract  Act  (IX.  of  1S72)  applies  in  the  Cakstta 
Small  Cause  Court  to  suits  betweeo  Hiadoos  for 
dama£^e.5  for  breach  of  contract. 

The  words  "  restrained  from  exercising*  a  lavfal 
profession,  trade  or  business"  in  s«  27  do  not  mean  as 
absolute  restriction,  and  are  intended  to  apgly  H>  > 
partial  restriction ~a  restriction  limited  to 
cular  place. 


Case. — The  plaintiff  sued  the  defcndafll^ 
for  that  the  plaintiff  having  opened  a  ^lOf 
Causereeparrah,  in  Simlah,  in  the   town 
Calcutta,  for  the  sale  of  copper  utensils, 
defendants  proposed  to  the  plaintiff    to 
carrying  on  the  said    business   in   the 
locality,   on  the  ground  of  its  bein|^ 
mental  to  their   business,  and 
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agreed,  in  consideration  of  his  doing  so,  to 
pay  to  the  plaintiff  all  sums  which  he  had 
then  disbursed  as  advances  to  workmen, 
whereupon  the  plaintiff  did  agree  and  con- 
sent to  cease  carrying  on  the  said  business, 
and  did  accordingly  cease;  and  that  the 
defendants  have  neglected  and  refused  to 
perform  their  part  of  the  contract,  to  wit, 
to  reimburse  the  plaintiff  in  all  sums  that 
he  had  advanced  to  workmen,  whereby  the 
plaintiff  has  sustained  damages  to  the  amount 
stated. 

The  plaintiff  was  a  brazier,  and  had  estab- 
lished a  shop  in  the  part  of  Calcutta  named 
in  bis  cause  of  action.     The  body  of  braziers 
carrying  on  business  in   the  same  locality 
htld   a  public    meeting,    at    which   it  was 
resolved,  among  other  things,  that  none  of 
their   body  would  employ   more  than  four 
under-workmen,   and   that    then   the    trade 
would  return  to  its  former  prosperity.     The 
plaintiff  then  interposed  and  said  he  could  not 
conform  to  this  resolution,  as  his  business  was 
90  organized  that  it  required  from  sixteen 
to  twenty  under-workroen  to  carry  it  on  pro- 
fitably :  but  he  was  willing  to  remove  his  shop 
elsewhere,  if  his  already  expended  advances 
were  recouped  to  him.     There  was  a  general 
shout :  "  We  will  pay  your  advances :  those 
who    take  on    your  workmen    will    pay." 
PJainiiff  objected  that  he  did  not  wish  to 
have  a  hundred  guarantors  to  look  to,  but 
if  any  four  of  five  would  undertake  to  pay 
him   the    advances   which  he    had    already 
given  to  his  men,  he  would  remove.     The 
defendants  undertook  accordingly,  and  the 
plaintiff  sues  them  on  this  undertaking,  which 
was  verbal.      The    sum    advanced  to    the 
workmen  was  proved  to  be  Rs.  900.     It  was 
contended  by  the  Counsel  for  the  defendants 
'that  this  ag'reement  was  void  under  section 
37  of  Act  IX.  of  1872,  being  an  "agree- 
ment by  which  the  plaintiff  was  restrained 
from  exercising  a  lawful  profession,  trade  or 
business,"  and  not  coming  under  any  of  the 
Ihree  exceptions  following  that  section. 

I  held  that  the  defendants'  agreement  did 
DOC  come  within  section  27  of  Act  IX.  of 
1873,  inasmuch  as  there  was  nothing  in 
't  restraining  the  plaintiff  from  setting  up 
he  same  trade  in  some  other  locality,  or  even 
fO  the  very  next  house  to  that  which  he  then 
Kscnpied  for  it.  It  was  a  mere  engagement 
m  his  part  to  remove  his  business  out  of 
heu  house  ;  and  perhaps  it  might  be  con- 
tmed  to  have  been  the  intention  of  the 
larties  that  he  should  remove  it  from  that 
9odiist7»  bat  not  an  engagement  restraining 
hn  from  exercising  that  business  altogether. 


I  thought  also  that  if  this  engagement  did 
come  within  the  meaning  of  section  27,  it 
would  only  be  void  to  that  extent — m.,  to 
the  extent  in  which  it  restrained  one  of  the 
parties  from  exercising  his  trade ;  but  that 
it  would  still  operate  to  make  the  considera- 
tion-money payable  to  him.  I  illustrated 
my  meaning  by  siying  that  if  a  factory  were 
established  in  Belgrave  Square,  London, 
persons  interested  in  its  removal  might  make 
a  valid  contract  for  the  removal  of  it,  and 
would  be  bound  to  perform  their  part  of 
such  contract.  I  gave  judgment  in  favour  of 
the  plaintiff ;  but,  at  the  request  of  the 
learned  Counsel,  made  it  contingent  on  the 
opinion  of  the  High  Court  upon  the  question 
which  he  had  raised  ;  and  1  have  now  the 
honor  to  ask  the  opinion  of  the  Honorable 
the  Judges  upon  that  question. 

The  sum  of  Rs.  230  has  been  paid  into 
Court  as  security  for  costs  of  reference  under 
section  8  of  Act  XXVI.  of  1864. 

Before  the  High  Court,  Mr.  Bonner jee, 
for  plaintiff,  contended  that  the  Indian 
Contract  Act  of  1872  does  not  apply  to 
Hindoos.  Under  section  17  of  21st  of 
George  III.,  c.  70,  the  Hindoo  law  is  to 
be  applied  to  Hindoos  in  matters  of  contract, 
<&c.  This  section  of  the  Statute  has  not 
been  repealed,  and  so  long  as  it  is  in 
force,  the  Hindoo  law  of  contracts  must 
govern  all  contracts  between  Hindoos.  It 
cannot  be  contended  that  the  Statute  of 
George  III.  has  been  repealed  by  implication, 
for  section  2  of  the  Contract  Act  distinctly 
provides  that  ''  nothing  heiein  contained 
"  shall  affect  the  provisions  of  any  Statute, 
*'  Act  or  Regulation  not  hereby  expressly 
"  repealed."  Besides,  a  special  Act  of 
Parliament  cannot  be  repealed  by  a  subse- 
quent General  Act,  by  implication  or  in 
any  other  manner,  except  by  express  words 
of  repeal — FitzGerald  vs,  Champneys,  2 
Johnson  &  Hemming's  Rep.  31.  The 
Trustees  of  the  Birkenhead  Docks  vs.  Laird 
and  the  Birkenhead  Dock  Company,  4  De 
Gex  Mac.  &  Gord.  732  ;  S.  C.,  18  Jur. 
883.  The  London  and  Blackwall  Rail- 
way Company  vs.  The  Board  of  Works  for 
the  Limehouse  District,  3  Kay  &  Johnson's 
Rep.  123.  Thorpe  vs.  Adams  and  others,  6 
L.  R.,  C.  P.  125;  and  The  Conservators  of 
the  River  Thames  vs,  H  Ul  and  others,  .L.  R., 
3  C.  P.  415- 

In  Ram  Lall  Mookerjee  vs,  Haran  Chander 
Dhur,  12  W.  R.,  appeals  from  Original 
Jurisdiction,  9,  approved  in  Hakma  Manji  and 
others  vs.  Memam   Ayab  Haji  and  others, 
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7  Bom.  H.  C.  Rep.,  O.  C.  J.  19,  it  was  held 
that  Act  XXVIII.  of  1855  did  not  repeal  the 
Hindoo  law  relaiing  to  usury,  though  it  pro- 
fessed to  repeal  ''all  laws  in  force  in  any  part 
of  the  said  territories  relating  to  usury." 

The  Small  Cause  Court,  under  section  37 
of  Act  IX.  of  1850,  administers  the  law  of 
the  Supreme  Court,  and  though  the  Supreme 
Court  is  abolished,  the  Small  Cause  Court  is 
bound  to  administer  the  Hindoo  law  of  con- 
tracts to  Hindoos. 

Mr.  Kennedy,  for  the  defendants,  argued 
that  the  Statute  of  George  the  III.,  section 
17,  chapter  70,  only  operated  upon  the 
Supreme  Court,  and  now  that  that  Court  is 
abolished,  it  has  no  longer  any  application. 
It  had  become  obsolete  on  the  passing  of  the 
"  Indian  Contract  Act,  1872,"  and  there 
existed  therefore  no  necessity  to  repeal  it. 
The  High  Court  administers  law  and  equity 
by  virtue  of  its  Charter,  which  (Charter  of 
1862,  clause  18)  distinctly  provides  that  the 
law  and  equity  of  the  Supreme  Court  were  to 
be  administered  until  other  provision  is 
made  by  the  Governor-General  in  Council. 
The  other  provision  contemplated  by  the 
Charter  has,  so  far  as  the  law  of  contract  is 
concerned,  been  made  by  the  Legislature. 

Under  Act  XXVI.  of  1864,  the  Small  Cause 
Court  has  to  administer  the  same  law  as  the 
High  Court,  and  the  Law  of  Contract  of  the 
High  Court  is  the  new  Act. 

It  has  been  contended  that  the  Act  applies 
to  Hindoos  in  the  mofussil  only.  Where  is 
there  any  provision  exempting  the  Hindoos 
in  the  presidency-towns  from  the  operation 
of  the  Act  .>  The  Act  is  clearly  meant  to 
extend  generally  to  the  whole  of  British 
India.  If  Mr.  Bonnerjee's  contention  were 
correct,  it  would  apply  only  to  a  very  limited 
part  of  British  India,  though  the  ist  section 
of  the  Act  says  it  extends  to  the  whole  of  it. 
"  British  India  "  must,  therefore,  mean  the 
whole  population.  In  fact,  the  illustrations 
to  section  108  of  the  Act  prove  undoubtedly 
that  the  Legislature  intended  that  the  Act 
should  apply  to  Hindoos,  otherwise  it  is  incon- 
ceivable why,  in  the  illustration  to  section 
108,  "  A,  B,  and  C,"  should  be  mentioned  as 
"  joint  Hindoo  brothers."  Besides,  the  repeal- 
ing section  of  the  Contract  Act  says,  the  Act 
shall  not  affect  the  provisions  of  any  statute, 
&c.,  •'  not  inconsistent  with  the  provisions  of 
•'  this  Act."  The  Statute  of  George  III., 
section  17,  chapter  70,  is  inconsistent  with 
the  provisions  of  this  Act,  and  is  therefore 
impliedly  repealed  by  it.  In  the  case  of  the 
Conservators  of  the  River  Thames  vs.  Hall 
and  others,  L.  R.,  3  C.  P.  415,  Mr.  Justice 


Byles  says:  ''The  Court  must  be  satisfied 
"  that  the  tW3  enactments  are  incoDsiste&t 
"  before  they  can  from  the  language  of  the  later 
"  imply  a  repeal  of  an  express  prior  eaact- 
"  ment."  The  Statute  of  George  III.  is  quite 
inconsistent  with  the  provisions  of  Act  IX.  of 
1872,  and  there  is  therefore  a  necessary 
and  an  irresistible  implication  that  the  Legis- 
lature intended  by  passing  this  Contract  Act 
to  repeal  the  former  Statute. 

Mr.  Banner] ee  in  reply  :  The  words  "  not 
*'  inconsistent  with  the  provisions  of  this 
"  Act "  do  not  refer  to  the  whole  of  the  sod 
paragraph  of  the  Contract  Act.  Tiiej 
refer  to  the  words  "  nor  any  usage  or 
"  custom  of  trade,  nor  any  incident 
"  of  any  contract,"  and  not  to  the  anteriof 
words  "  any  Statute,  Act  or  Regulation." 
The  Statutes,  <&c.,  therefore  are  left  absolutely 
untouched.  If  Mr.  Kennedy's  construction 
of  the  words  be  correct,  then  the  *^  Common 
Carriers  Act"  (Act  III.  of  1865)  is  also 
impliedly  repealed,  because  that  Act  is 
inconsistent  with  the  provisions  of  Act  IX.  o( 
1872.  But  such  clearly  could  not  have 
been  the  intention  of  the  Legislature.  The 
Statute  of  George  III.,  section  17,  chapter 
70,  has  not  therefore  been  repealed,  nor  has 
it  become  obsolete,  inasmuch  as  there  are 
portions  of  that  Statute  which  still  applied. 
Its  operation  has  been  transferred  from  the 
Supreme  to  the  High  Court. 

Judgment  of  the  High'  Court. 

Couch,  C.y. — ^The  case  sent  for  oar  opi- 
nion by  the  First  Judge  of  the  Small  Caose 
Court  states  that  the  plaintiff  sued  the 
defendants  for  that  the  plaintiff  having 
opened  a  shop  in  Cansereeparah  in  Simlah,  in 
the  town  of  Calcutta,  for  the  sale  of  copper 
utensils,  the  defendants  proposed  to  the  plaint- 
iff to  cease  carrying  on  the  said  business  in 
the  said  locality,  on  the  ground  of  its  being 
objectionable  to  their  business,  and  offered 
and  agreed,  in  consideration  of  his  doing  so, 
to  pay  to  the  plaintiff  all  sums  which  he  had 
then  disbursed  as  advances  to  workmen, 
whereupon  the  plaintiff  did  agree  and  consent 
to  cease  carrying  on  the  said  business,  and  did 
accordingly  cease;  and  that  the  ddfendants 
refused  to  perform  their  part  of  the  oontrsct, 
to  wit,  to  reimburse  the  plaintiff  in  all  sums 
that  he  had  advanced  to  workmen,  whereby 
the  plaintiff  has  sustained  damages  to  tfaK^ 
amount  stated. 

The  plaintiff  was  a  brazier,  and  had  estab- 
lished a  shop  in  the  part  of  Calcutta  mamed 
in  his  cause  of  action.  The  body  of  bimaefs 
carrying  on  business  in  the  same  locality  held 
a  public  meeting,  at  which  it  was  resolved. 
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among  other  things,  that  none  of  their  body 
woald  employ  more  than  four  under-work- 
men,  and  that  then  the  trade  would  return 
to  its  former  prosperity.  The  plaintiff  then 
interposed  and  said  he  could  not  conform  to 
this  resolution,  as  his  business  was  so 
organized  that  it  required  from  sixteen  to 
twenty  under-workmen  to  carry  it  on  profit- 
ably ;  bat  he  was  willing  to  remove  his  sh^p 
elsewhere,  if  his  already  expended  advances 
were  recouped  to  him.  There  was  a  general 
shout:  'We  will  pay  your  advances:  those 
who  take  on  your  workmen  will  pay. '  The 
plaintiff  objected  that  he  did  not  wish  to 
have  a  hundred  guarantors  to  look  to,  but 
if  any  four  or  five  would  undertake  to  pay 
iiim  the  advances  which  he  has  already  given 
to  his  men,  he  would  remove.  The  defend- 
ants undertook  accordingly,  and  the  plaintiff 
sues  them  on  this  undertaking,  which  was 
verbal.  The  sum  advanced  to  the  workmen 
was  proved  to  be  Rs.  900.  It  was  contended 
by  the  Counsel  for  the  defendants  that  this 
agreement  was  void  under  section  27  of  Act 
IX.  of  1872,  being  'an  agreement  by  which 
the  plaintiff  was  restrained  from  exercising  a 
lawful  profession  trade  or  business,'  and 
not  coming  under  any  of  the  three  exceptions 
following  that  section* 

The  Judge  held  that  the  defendants' 
agreement  did  not  come  within  section  27 
of  Act  IX.  of  1872,  inasmuch  as  there  was 
nothing  in  it  restraining  the  plaintiff  from 
setting  up  the  same  trade  in  some  other 
locality,  or  even  in  the  very  next  house  to 
that  which  he  then  occupied  for  it.  It  was 
a  mere  engagement  on  his  part  to  remove 
his  business  out  of  that  house;  and  perhaps 
it  might  be  construed  to  have  been  the  inten- 
tion of  the  parties  that  he  should  remove  it 
from  that  locality,  but  not  an  engage- 
ment restraining  him  from  exercising  that 
business  altogether.  He  thought  also  that 
if  the  en^gemenl  did  come  within  the 
meaning  of  section  27,  it  would  only  be 
void  to  that  extent — viz.,  to  the  extent  in 
which  it  restrained  one  of  the  parties  from 
exercising  his  trade ;  but  that  it  would  still 
operate  to  make  the  consideration-money 
pajrable  to  him. 

An  illastration  is  then  given,  and  it  is  said 
that  the  learned  First  Judge  gave  judgment 
in  favour  of  the  plaintiff,  but  at  the  request  of 
Counsel  made  it  contingent  on  the  opinion 
tfi  this  Court  upon  the  question  which  had 
l^een  raised. 

The  <;ase  as  stated  assumes  that  Act  IX. 
of  1872  applied,  and  when  the  case  was  first 
argued  before  us  no  question  was  raised  as  to 


the  application  of  that  Act ;  but,  subsequently, 
when  we  were  about  to  give  our  judgment 
upon  the  question  which  have  been  stated  in 
the  case,  it  was  submitted  to  us  that  the  Act 
did  not  apply  in  the  Smill  Cause  Court  to  a 
case  of  this  kind  between  Hindoos  ;  that  the 
law,  as  it  was  before  the  Act  was  passed, 
continued  applicable,  and  the  case  was 
governed  by  Hindoo  law.  Although  the 
question  was  not  raised  in  the  case,  we 
thought  it  desirable  to  have  it  argued,  and  I 
propose  first  to  give  our  opinion  upon  it. 

Section  37  of  Act  IX.  of  1850,  by  which 
the  Small  Cause  Court,  Calcutta,  was  regu- 
lated, provides  that  the  Judges  of  the  Court 
shall  be  empowered  to  determine  all  ques- 
tions, as  well  of  fact  as  of  law  and  equity  as 
administered  in  the  Supreme  Court,  in  all 
cases  which  they  h  ive  authority  to  try. 

The  words  '*  as  administered  in  the 
Supreme  Court "  must  be  construed  as  refer- 
ring not  to  the  law  or  equity  which  might 
at  the  tim^  when  the  Act  was  passed  be 
administered  in  the  Supreme  Court,  but  to 
the  law  or  equity  administered  at  the  time 
of  the  suit.  The  intention  of  the  Logislature 
was  that  the  Small  Cause  Court  having  given 
to  it  a  jurisdiction  to  entertain  suits  which 
were  not  allowed  to  h^  brought  in  the 
Supreme  Court,  there  should  be  a  uniform- 
ity of  law  or  equity  in  the  two  Courts.  If 
the  law  or  equity  administered  in  the 
Supreme  Court  was  either  by  legislation  or 
the  decisions  of  the  Judges  in  any  way 
altered,  I  think  it  was  the  duty  of  the  Small 
Cause  Court  to  adopt  such  alteration,  and 
from  tims  to  time  to  decide  the  questions 
which  came  before  it  in  the  same  way  as 
they  would  be  decided  in  the  Supreme  Court. 
Then  Act  XXVI.  of  1864  was  passed  for 
the  purpose  of  extending  the  jurisdiction  of 
the  Small  Cause  Court.  And  by  section  1 6 
it  is  provided  that  it  and  the  Act  IX.  of 
1850  shall  be  read  and  construed  as  one 
Act,  as  if  the  several  provisions  contained 
in  Act  IX.  of  1850,  not  inconsistent  with  the 
provisions  of  the  later  Act,  were  repealed 
and  re-enacied  in  it.  *The  effect  of  that 
appears  to  be  that  from  the  time  when 
Act  XXVI.  of  1864  was  passed,  the  Small 
Cause  Court  was  regulated  by  a  new  Act, 
consisting  of  such  of  the  provisions  of 
Act  IX.  of  1850  as  were  not  inconsistent 
with  Act  XXVI.  of  1864,  and  also  of  the 
provisions  contained  in  that  Act.  If  you 
incorporate,  as  you  must,  section  37  o^ 
Act  IX.  of  1850  with  the  Act  of  1864,  it 
would  literally  read  that  the  law  to 
be    administered     in    the     Small     Cause 
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Court  is  the  law  which  was  administered 
in  the  Supreme  Court;  bat  it  is  clear 
that  this  could  not  have  been  the  intention, 
because  the  Supreme  Court  had  ceased  to 
exist,  and  the  High  Court  had  been  substi- 
luted  for  it.  And  the  first  section  of 
Act  XXVI.  of  1864  says  that  the  words 
"  Local  Government "  and  "  High  Court,"  as 
used  in  ihat  Act,  were  to  bear  the  same 
meaning  as  the  words  "  Governor  in  Coun- 
cil "  and  "  Supreme  Court,"  as  used  in  Act 
IX.  of  1850. 

•  The  result  is  that  by  virtue  of  Act  XXVI. 
of  1864,  suits  in  the  Small  Cause  Court  were 
to  be  decided  according  to  the  law  or  equity 
administered  in  the  High  Court.  Then  the 
question  is  what  is  the  law  which  is  adminis- 
tered iu  this  Court .?  The  Charter  of  1865 
in  the  19th  clause  provides  for  that.  It  is: 
"  We  do  further  ordain  that,  with  respect 
**  to  the  law  or  equity  to  bs  applied  to  each 
**  case  coming  before  the  said  High  Court  of 
**  Judicature  at  Fort  William  in  Bengal  in 
**  the  exercise  of  its  ordinary  original  civil 
*■  jurisdiction,  such  law  or  equity  shall  be  the 
"  law  or  equity  which  would  have  been 
■"  applied  by  the  said  High  Court  to  such  case, 
-"  if  these  Letters  Patent  had  not  issued." 

This  renders  it  necessary  to  see  what  was 
the  provision  in  the  Charter  of  1862. 
Clause  18  of  that  Charter  is:  "We  do 
*'  further  ordain  that,  with  respect  to  the  law 
"  or  equity  to  be  applied  to  each  case  coming 
"before  the  said  High  Court  of  Judicature 
"  at  Fort  William  in  Bengal  in  the  exercise 
"  of  its  ordinary  original  civil  jurisdiction, 
"such  law  or  equity  shall  (until  otherwise 
"  provided)  be  the  law  or  equity  which 
**  would  have  been  applied  by  the  said 
"  Supreme  Court  at  Calcutta  to  such  case,  if 
"  these  Letters  Patent  had  not  issued," 

It:  is  to  be  the  law  or  equity  which  would 
have  been  applied  by  the  Supreme  Court  of 
Calcutta  if  the  Letters  Patent  had  not 
issued  ;  but  the  law  or  equity  to  be  adminis- 
tered in  the  High  Court  does  not  depend 
upon  any  previous  Act  of  Parliament.  The 
21  Geo.  111.,  c.  70,  which  gave  to  Maho- 
medans  and  Hindoos  the  right  to  have  matters 
of. contract  and  dealing  between  party  and 
party»  inheritance,  and  succession,  determined 
by  their  laws  and  usages,  was  an  Act  which 
was  applicable  to  the  Supreme  Court.  If 
the  provision  has  effect  in  the  High  Court, 
it  is  not  by  virtue  of  the  Act,  but  by  virtue 
of  the  Charter,  which  by  its  terms  introduces 
into  it  the  directions  contained  in  the  Act. 
^The  right  or  privilege  before  the  Contract 


Act  was  passed  (subject  to  what  I  shall  say 
as  to  that  Act)  no  longer  depended  on  the 
Act  of  George  III.,  but  upon  the  Charter 
itself.     Her  Majesty  had  power  by  the  Act 
which   authorized  the  establishment  of  the 
High  Courts  to  give  to  them  such  jurisdic- 
tion as  she  thought  fit,  and  to  make  the  pro- 
visions which  are  contained  in  the  Charter; 
and  all  that  is  done  is  to  provide  that  the  lav 
or  equity  to  be  applied  to  each  case  shall, 
until  otherwise  provided,  be  the    law  and 
equity  which  would  have  been  applied  by 
the  Supreme  Court.     "  Until  otherwise  pro- 
vided "  shows  that  there  was  an   intention 
to  give  to  the  Government  here  in  \U  legisla- 
tive capacity  a  power  to  make  alterations 
which  would  affect  this  provision.   Tbere  are 
not  only  those  words,  but  there  is  the  44th 
clause  of  the  Charter  of  1865,  where  it  is 
expressly  declared  that  the  provisions  in  it  are 
subject   to  the    legislative   powers    of    the 
Governor-General  in  Council.     Therefore  we 
have  to  see  whether  Act  IX.  of  1872  governs 
cases  between   Mahomedans    or    Hindoos 
brought  before  the  High  Court  in  the  exercise 
of  its  original  civil  jurisdiction.     If  it  does,  it 
will  certainly  also  govern  cases  which  have  to 
be  decided  by  the  Small  Cauie  Court.   The 
I  St  section  says  in  the  most  general  terms  that 
the  Act  is  to  extend  to  the  whole  of  British 
India.     These  words  would  certainly  include 
the  limits  of  the  original  jurisdiction  of  this 
Court,  and  all  persons   living  within  those 
limits  who  sue  or  are  sued  in  it.     Unless 
we  find  in  the  Act  something  to  limit  the 
meaning,  we  ought  to  come  to  the  conclusioik 
that  this  was  the  intention  of  the  Legtsla^ 
ture.    There  are  several  illustrations  in  the 
Act  which  show  that  it  was  the  intention 
of  the  Legislature  to  apply  it  to  Hindoos. 
It  was  replied  to  this  by  Mr.  Bonnerjee  that 
these  illustrations  may  be  accounted  for  by 
the  Act  being  applicable  to  Hindoos  in  the 
mofussil,  and  that  it  does  not  follow  front 
them  that  it  was  the  intention  to  apply  it 
within  the  limits  of  the  original  jurisdiction 
of  this  Court.     Still  the  circumstance  that 
it  was  evidently  the  intention  of  the  Legis- 
ture  that  it  should  apply  to  Hindoos  beyond 
the  limits  of  the  original  jurisdiction,  makes 
it  more  incumbent  on  a  person  seeking  to 
establish  an  exception  in    respect    of    the 
original  jurisdiction  to  show  that  the  ezcep* 
tion  is  apparent  in  the  Act.     There   are  no 
words   showing  that   it   was  intended  thai 
there  should  be  such  an  exception.     The 
only  provision  which  might  raise  a  doo^ 
about  it  is  that  which  follows  in   the   i^ 
section,  where  it  is  said  :  "  The  eaactmeiits 


thereof ;  but  nothing  herein  contained  shall 
aSect  the  provisions  of  any  Statute,  Act,  or 
Kegulation  not  hereby  expressly  repealed, 
Dor  any  usage  or  custom  of  trade,  nor  any 
incident  of  any  contract,  not  inconsistent 
with  the  provisions  of  this  Act." 

The  grammatical  construction  of  this  is 
that  the  words  "not  inconsistent  with  the 
provisions  of  this  Act "  apply  to  "  any  usage 
or  custom  of  trade,"  or  "  any  incident  of  any 
contract."  This  excludes  any  repeal  by 
implication,  because  the  Legislature  has  said 
that  unless  the  enactment  is  mentioned  in  the 
schedule,  it  is  not  to  be  affected  by  the  Act. 
This  Act  of  George  III.  is  not  mentioned  in 
the  schedule,  and  therefore  it  cannot  be 
considered  to  be  lepealed.  This  would  be 
important  if  it  had  been  necessary  to  repeal 
the  Act  of  George  III.,  and  there  would  have 
been  great  diflicuhy  in  deciding  the  question 
before  us.  But  for  ihe  reasons  I  have  slated 
it  was  not  necessary  to  do  so.  The  Act  of 
George  III.  had  ceased  to  have  operation  as 
an  Act.  The  Court  to  which  it  'applied  has 
ceased  to  exist.  The  substance  of  it  no 
doubt  continued  to  be  the  law  till  the  Con- 
tract Act  came  into  force,  but  it  was  the  law 
by  virtue  of  the  Charter,  which  was  subject 
to  alteration  by  the  legislative  power.  For 
these  reasons  I  think  that  the  Contract  Act 
must  be  considered  to  apply  to  the  present 
case. 

The  question  which  remains  for  us  to 
determine  is  whether,  by  section  27  of  the 
Act,  this  agreement  is  rendered  void.  We 
must  lake  it  that  there  was  a  coniract,  for 
the  learned  Judge  of  the  Small  Cause  Court 
has  found  that  the  parties  had  come  to  that 
agreement.  The  words  of  section  27 
arc;  "  Kvery  agreement  by  which  any  one  is 
restrained  from  exercising  a  lawful  profes- 
sion, trade  or  business  of  any  kind,  is 
to  that  extent,  void,"  I  cannot  agree  in 
what  the  learned  First  Judge  says  as  lo 
the  meaning  of  this  agreement  being  ihit  il 
was  only  to  prevent  the  plaintiff  from  carry- 
ing on  business  in  that  particular  house,  and 
that  he  might  have  carried  it  on  in  the  house 
immediately  adjoining.  It  is  obvious 
the  intention  was  to  restrain  him  from  a 
ing  on  business  in  that  locality.  The  object 
of  entering  into  the  agreement  could  only  be 
stiained  by  preventing  him  from  carrying  01 
business  in  the  locality.  The  words  "restrain 
ed  from  exercising  a  lawful  profession,  itadi 
or  business"  do  not  mean  an  absolute 
restriction,   and  are  intended  lo  apply  to  a 


3UI11C  paiiitmar  place.  uinerwisc  tne  nrst 
escepiion  would  have  been  unnecessary.  It 
says:  "One  who  sells  the  good-will  of  a 
business  may  agree  with  the  buyer  lo  refrain 
from  carrying  on  a  similar  business  within 
specified  local  limits,  so  long  as  the  buyer,  or 
any  person  deriving  title  to  the  good-will 
from  him,  carries  on  a  like  business  therein, 
provided  that  such  limits  appear  to  the  Court 
reasonable." 

If  the  section  did  not  apply  to  cases  of 
carrying  on  business  within  specified  local 
limits,  this  would  be  unnecessary,  because  it 
Id  have  been  made  unlawful  for  persons 
to  make  such  an  agreement.  In  the  follow- 
ing section  (section  38)  the  legislative 
authority,  when  il  intends  to  speak  of  an 
absolute  restraint  and  not  a  partial  one,  has 
introduced  the  word  "absolutely,"  It 
says ;  "  Every  agreement  by  which  any 
parly  thereto  is  restricted  absolutely  from 
enforcing  his  rights  under,  or  in  respect  of, 
any  contract  by  the  usual  legal  proceedings 
in  the  ordinary  tribunals,  or  which  limits  the 
time  within  which  be  may  thus  enforce  his 
rights,  is  void  to  that  extent." 

The  use  of  this  word  in  section  18  sup- 
ports  the  view  that  in  section  17  it  was 
intended  to  prevent,  not  merely  a  total 
restraint  from  carrying  on  trade  or  business, 
but  a  partial  one.  We  have  nothing  to  do 
with  the  policy  of  such  a  law.  All  we  have 
10  do  is  to  take  the  words  of  the  Contract 
Act  and  put  upon  ,them  the  meaning  which 
they  appear  plainly  to  bear.  In  my  opinion 
[hey  must  be  held  to  apply  to  such  a  case 
as  the  present,  and  the  agreement  on  the 
part  of  the  plaintiff  not  10  carry  on  his 
business  in  that  locality  is  to  that  extent 
void.  The  First  Judge  of  the  Small  Cause 
Court  seems  lo  have  thought  thai,  although 
the  agreement  on  the  part  of  the  plaintiff 
might  be  void,  he  might  enforce  the  agree- 
ment for  the  jiayment  of  the  money  lo  him- 
self. There  is  no  foundation  for  such  an 
opinion.  If  the  agreement  on  the  part  of 
the  plainlitT  is  void,  there  is  no  consideration 
for  the  agreement  on  the  part  of  the 
defendants  to  pay  the  money,  and  the 
whole  contract  must  be  treated  as  one  which 
cannot  be  enforced.  Therefore  we  must 
reply  to  ili^  ([uesiion  which  has  been 
referred  to  us  that  the  agreement  is  a  void 
contract,  and  that  the  plaintiff  has  no  tight 
10  recover  the  money  which  he  has  claimed. 
We  direct  judgment  to  be  entered  for  the 
defendants  with  the  costs  of  suit,  including 
the  costs  of  reserving  and  arguing  this  case. 


The  Hon'ble  F.  B.  Kemp  and  W.  F. 
McDonell,  Jtidges. 


Act  VIII.  (B.  C.)  of  i8(>9,  s.  S^-Ejectment- 
ToJookdva. 


Case  No,  2723  of  1873. 

Special  Appeal  from  a  decision  passed  by 
Ike  Subordinate  Judge  0/  Chillagong, 
dated  the  3ph  August  1873,  affirming  a 

decision    of   the    Moomiff   of    Salkanca, 
dated  the  slh  July  187 j. 

Mumtaz  Bibee  (Defendanl),  Appellant, 


Grish  Chiinder  Cliowdhiy  (PlainlilT), 
Kcipondenl. 

Baboo  Aukhil  Chunder  Sen  for  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

Act  Vlll.  (B.C.)  of  1S69.  s,  53,  docB  rot  apply  to  tht 
case  of  a  talookdar  who  has  power  to  transfer  his  land, 
and  Is  liable,  under  the  lerm^ol  his  kuboolcut,  to  lrniiie< 
diate  ei'eclnicnt  in  the  event  of  default. 

The  que^tlan  whether  a  talookdar  la  liable  to  eject- 
■nent  must  he  determined  by  the  provisions  of  his  lease. 


Kemp,  J. — The  defendant  is  the  special 
appellani,  The  pliinliff  sues  to  eject  ihe 
defendant  from  his  lalook  under  the  terms 
of  a  kubooleut.  The  defendant's  main  plea 
was  ihat  be  was  entided,  under  section  52, 
Act  VIJI,  of  1869,  lo  get  fifteen  days'  grace. 


decree  speci^ed  him  to  be  in  arrears  for, 
within  fifteen  days  from  the  date  of  the 
decree. 

Both  Courts  have  given  the  plaintiff  1 
decree,  holding  that  the  defendant  was  not 
a  ryot  but  a  talookdar;  lhat  the  provisioni 
of  section  51  are  not  applicable  to  his  case; 
and  that  under  the  terms  of  the  kuboolent, 
which  is  admiiied  by  the  defendant,  be  it 
liable  to  ejectment. 

The  grounds  of  special  appeal  which  have 
been  taken  before  us  are,  that  the  plunliff  is 
not  entitled  under  the  conditions  of  the 
kubooleut  to  sue  for  khas  possession; 
mdly,  that  the  Courts  always  grant  the 
option  to  a  defendant  to  pay  the  rent  due 
within  fifteen  days  from  the  dale  of  the  decree, 
or  to  quit  the  land ;  and,  ^rdly,  lhat  the 
Courts  below  were  wrong  in  entertaining 
this  suit  nnder  ActVIH.  of  1859,  when  it 
is  %  suit  coining  properly  under  Act  VIlI. 
(I5.C.)  of  1S69.  This  last  ground  was  not 
pressed  before  us,  the  pleader  for  the  appel- 
'     ittlng   thai  the  Courts  below  had 
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>ii  the  first  ground,  turning  to  the  kuboo- 
leut of  the  zgth  of  Kartick  1333,  we  lind 
that  the  defendant  is  a  talookdar;  that  be 
has  the  power  to  transfer  his  lands  by  sale 
or  gift  ;  and  lhat,  according  to  the  terms  of 
the  kubooleut  uhich  is  admitted,  any  default 
ill  the  payment  of  his  rents  is  to  be  visited 
by  immediate  ejectment  without  the  assistance 
of  the  Court.  Section  51  does  not  apply  to 
the  cases  of  lalookdars  of  the  description  of 
the  defendant,  and  iherefore  the  Full  Bench 
ruling,  which  has  been  quoted  by  the  pleader 
for  the  appellant,  to  be  found  in  Volume  X., 
Weekly  Reporter,  p.  12,  is  not  applicable 
to  this  case  ;  that  decision  applies  to  the 
cases  of  ryots  alone.  A  decision  to  be  found 
in  Volume  XIX,,  Weekly  Reporter,  p.  349. 
rules  that  the  question  whether  a  holder  of  a 
mokuiruree  istemiaree  ijara  is  liable  10 
ejectment  from  his  holding  must  be  deter- 
mined by  the  provisions  of  the  lease.  The 
same  principle  will  apply  to  lalookdars  SDch 
as  the  defendant  in  this  case.  It  liavini: 
been  proved  by  the  decree  of  the  Judge  oi 
Chittagong,  filed  by  the  plaintifT.  that  tht 
defendant  defaulted  in  the  payment  of  hi? 
rem,  and  that  the  plaintiff  obtained  a  decree 
against  him  for  1  ho  rent  of  1:34  ;  therefore. 
under  ihe  terms  of  the  kubooleut,  the  defend- 
ant is  liable  to  ejectment.  The  decision  of 
the  Court  below  being  correct  in  law,  iht 
special  appeal  is  dismissed  with  costs. 


The  Hon'bk  F.  B.  Kemp  and  W.  F. 
McDoneli.  Judga. 

PUintiff— "ft^ritten  SUtement— Act  VIII.ofi8s9. 
■■  \n. 

Case  No.  2777  of  1873. 

Special  Apptal  fram  a  decision  passed  by  ■ 
Ike  Officiating  Subordinate  judge  0/ 
Rungpore,  daUd  the  glh  September  1873, 
affirming  a  decition  0/  Ihe  Sudder  Moon- 
siff  o/lkal  Dulrict,  dated  the  sgtk  July 
,872. 

Lall  Mahomed  and  another  (Defendants), 
Appeliants, 


Dhoolet  Ram  Doss  (Plaintiffs),  Respondents. 

Baboo  Bhugobuity  Churn  Ghose  for 
*     Appellants. 

Baboo  Doorga  Mohun  Dots  for  Respondents. 

Where  a  written  statemenE  subsequently  put  in  by  « 
pluntilf  was  found  to  be  only  an  eiplanatinn   oF  his 

EUint,  and  the  defendants  were  in  no  way  prejudiced 
y  its  admission,  and  the  evidence  of  both  parties  was 
taken,  the  Court  considered  that  there  was  no  objection 
to  the  admission  oi  the  written  statement. 

Kemp,  y. — The  ground  of  special  appeal 
,    «  that   the    Courts  below    were    wrong   in 

admilling  the  i)laJnlilT's  wriuen  siaLernenl, 
and  section  i2i  of  the  Code  oi  Civil  Proce- 
dure has  been  quoted  in  support  of  this 
argument.  The  Subordinate  Jud^e  says 
that  the  defendants  were  In  no  way  preju- 
diced by  the  admission  of  the  written  state- 
ment in  question  on  behalf  of  the  plaintiff  ; 
and  that,  after  the  filing  of  the  written  state- 
ment, the  lower  Court  framed  issues,  and  the 
defendants  had  every  opi>ortunity  to  produce 
any  evidence  they  chose  in  disproof  of  the 
kobaia,  which  was  set  forth  in  the  written 
statement . 

Both  Courts  have  foand  that  the  kobaia 
of  the  plaintiff  has  been  proved. 

We  think,  after  considering  this  case  care- 
ioUy,  that  the  written  statement  put  in  by  the 
plaintiff  subsequent  to  the  plaint  was  more 
in  explanation  of  the  plaint  tlian  for  the  pur- 
pose of  starling  a  new  case  altogether.  The 
plaintiff  has  got  a  decree  for  five  beeghas,  and 
that  is  the  quantity  of  land  which  he  origin- 
ally claimed.  He  claimed  it  under  an  ami- 
cable  arrangement  subsequent  to  this  kobaia, 
Vsl.  XXII. 


arrangement,  to  me  lanas  m  aispuce,  saying 
that  he  was  a  mere  lessee  for  a  term  of  years 
whose  lease  had  expired ;  and  it  was  after 
this  that  the  plaintiff,  in  explanation  of  his 
plaint,  put  in  the  written  statement  objected 
to,  with  the  kobaia  executed  prior  to  the 
am  icable  arrangement  under  which  becldmed 
the  five  beeghas  of  land  in  suit. 

As  both  Courts  have  found  that  the  plaint- 
iff's kobaia  has  been  proved,  and  that  the 
defendants  have  not  been  in  any  way  preju- 
diced by  the  admission  of  this  written  state- 
ment, which  is  only  in  explanation  of  the 
plaint,  and  as  the  evidence  of  both  parties 
has  been  taken,  the  special  appeal  must  be 
dismissed  with  costs. 


The  »4th  July  1874. 
Present: 

Sir  James  W,  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  and  Sir  Robert 
P.  Collier. 


On  Appeal  from  the  High  Court  0/  Judt' 
calure  at  Fort  William  in  Bengal.* 

Ganendro  Mohun  Tagore 


Rijah  Jultendto  Mohun   Tagore  and  others. 

A  testator,  having  declared  that  his  sun  should  take 
m>thing  under  his  will,  devised  his  property  to  four 
trustees,  who  were  Uirecled,  as  ioon  as  certain  legacies 
and  annuities  tvere  paid  and  had  fallen  in,  Co  convey  the 
real  estate  to  the  persons  entitled  to  the  beneficial  inter- 
est  therein.  The  will  was  contested,  and  the  linal  deci- 
sion was  that,  upon  the  enpiralion  of  the  first  life- 
interest,  which  was  vested  in  J,  the  testator's  son  nai 
ntitlcd  as  heir  to  the  estate.     The  son  subsequently 


It  this 


sed  by  r 


declared  that  the  in 


n  of  his 


with  a 


clause  relating  to  residence  in  the  testator's  boitakana. 
and  that  the  son,  as  heir,  was  entitled  to  the  estate.  J 
pleaded  that  there  had  been  no  breach  of  the  condition  .- 
HiLD  that  J 's  delay  in  commencing  residence  was 
justified  by  his  inability  to  get  possession  of  the  entire 
house  from  the  trustees,  whom  be  had  to  sue  ;  and  by 
the  unlit  state  of  Ihe  house  for  residence  owing  to  want 

Held  that,  having  regard  to  the  nature  of  a  boita- 
kana  house,  and  to  Hindoo  usages,  the  following  acts 
amounted  to  the  useol  the  huu» as  a  residence,  vim.,  ]'% 
going  frequently,  if  not  daily,  to  the  house,  and  usually 
■' — '   hours  there,  transacting  alt  affairs  of 


is there 


riving  VI 


*  From  the  judgment  of  Macpherson  and  PonCifex, 
l,,5ltling  in  theOrdlniry  Original  Civil  Jurisdiction  of 
e  High  Court. 

&6-a 


.  The  questions  in  this  appeal  arise  upon  a 
clause  Id  the  will  oi  the  laie  Honorable 
Prosono  Coomar  Tagore,  making  provision 
for  (he  cesser  of  ihe  estate  ol  the  persons 
emiiled  under  the  limitations  of  the  will  in 
the  event  of  non-residence  in  bis  boitakana 
house. 

The  will,  by  which  the  testator  devised 
his  estates,  after  the  determination  of  the 
life-estate  given  to  Juttendro  Mohun  Tagore 
(the  first  TespondeiH),  to  Jmiendro's  sons 
successively  iu  tail  male,  with  subsequtnl 
limitations  over,  according  to  English  iorms 
of  limitations,  underwent  much  consider- 
ation in  the  Courts  in  India  and  in  this 
Tribunal. 

The  final  decision,  speaking  generaliy.  was 
that  the  limitations  in  tail  and  subsequent 
limitations  were  contrary  lo  Hindoo  Law,  and 
void,  and  that,  upon  the  expiration  of  the 
first  life-interest,  the  appellant,  the  testator's 
only  son,  was  entitled,  as  heir,  to  the  estate. 
It  will  be  necessary,  before  considering 
the  questions  arising  upon  the  clause  of 
residence,  to  refer  shorily  to  the  scheme  of 
ihe  will  and  to  some  of  its  provision.'^. 

The  testator  expressly  declared  that  his 
son,  the  appellant,  should  take  nothing  under 
his  will. 

He  devised  all  his  real  and  personal  pro- 
perty to  four  trustees  (of  whom  Juttendro 
was  one)  in  trust  to  get  in  Mf  personally, 
with  an  exception  thus  expressed:  "Save 
and  except  the  jewels,  houseliold  furniture, 
and  other  articles  in  the  personal  use  oi  the 
members  of  my  family,  and  save  and  except 
such  jewels,  household  furniture,  books  and 
libraries,  carriages,  horses,  farm  yard,  and 
other  articles  as  the  person  or  persons  for  the 
lime  being  bcneiieially  interested  in  my  real 
estate,  or  the  income  or  surplus  income 
arising  therefrom  under  the  limitations  and 
declarations  hereinafter  contained  and  made, 
shall  wish  lo  retain  for  his  and  their  own 
use,"  Upon  trust,  after  paying  debts  and 
legacies,  to  invest  the  residue,  and  pay  out 
of  the  income  divers  annuities  and  the 
unexpended  surplus  of  such  income  to  the 
person  who,  for  the  time  being,  should  he 
entitled  to  the  beneficial  enjoyment  of  his 
real  property,  or  the  profits  of  it.  And  as  to 
the  really  upon  trust  until  his  debts,  lega- 
cies and  annuities  had  been  paid  and  fallen 
in,  to  collect  the  rents  and  profits,  and  apply 
them  to  pay  his  legacies  and  annuities,  if  the 


tnereio,  to  pay  tne  resiaue  to  me  person  lor 
being  to  whom  he  had  devised  his 
real  estate  under  the  limitations  thereinafter 
"  for  the  absolute  use  of  such 
person;"  and  he  further  directed  that  (he 
trustees  should  hold  the  estate  generally  for 
use  and  benefit  of  such  person,  so  far  as 
was  consistent  with  the  trosts  and  provisiODS 
of  the  will. 

The  testator  directed  that  out  oE  the 
income,  after  paying  the  necessary  costs  of 
managing  his  estate,  "  including  the  expense 
of  the  establishments  in  the  mofussil  and 
Calcutta,"  the  person  for  the  time  being 
entitled  to  the  beneficial  enjoyment  or 
surplus,  income  of  his  real  propeity  should 
receive   Rs,    2,500  a  month,  or  Rs.  30,000 

As  soon  as  the  legacies  and  annuities  were 
paid,  and  had  fallen  in,  the  trustees  were 
directed  to  convey  the  real  estate  unto  and 
10  the  use  of  the  persons  who  should  be 
entitled  to  the  beneficial  interest  therein. 

The  will,  after  mentioning  nuinerous  lega- 
cies and  annuities,  contains  the  specific  limit- 
ations of  the  really  which  are  introduced  by  a    I 
preamble,  stating,  amongst  other  things,  lli*t  J 
the  testator  was  possessed  of  a  talook  in  Zillahiifl 
Rungpore,  subject  to  ajummaof  Rs.  40,5SS)fl 
and    of    the    boiiakaua    house,     land,    aotfl 
premises    where    he    usually    resided,    H^B 
then   devises  (subject  to   the   devise  to  ttit^ 
trustees)    his    "real    property,"     and    "also   ' 
library,  horses,  carriages,  farm-yard,  furniture 
of   the   boitakana,   jewels,    gold    and  silver 
plate."  Ac,  unto  and  to  the  use  of  jutiendtg 
(the  respondent)  for  his  natural  life,  with  the  j 
limitations    over    which    have    been  aXt^^i^ 
referred  to. 

The  clause  in  question  aii  to  residence  ifr  | 
as  follows:— 

■'  Provided  always,  and  I  hereby  decIiMkl 
that,  if  any  devisee  or  tenant  for  life 
or  otherwise,  or  any  person  entitled  to  U 
as  heir  by  descent  or  adoption  or  other' 
or  in  any  manner  under  the 
hereinbefore  contained,  shall  permit  or  S  . 
the  said  property  so  devised  and  limited  t 
aforesaid,  or  any  portion  thereof,  lo  be  3"" 
for  arrears  of  Government  revenue,  or  * 
after  attaining  his  majority,  cease  to  keep  4 
in  a  due  state  of  repair,  and  to  use,  as  U 
residence   in   Calcutta,    the    said    boitakui 

id  premises  where  1  now  residci  awl^ 
of  and  enjoy    my    library,  boiM 
farm-yard,  furniture  in    (he  ■> 
house,  and  jewels,  gold  and  silver  plates,  a 
in  my  use  and  possession,  then  and  im 


houses  a 
carriages 


the  person  next  in  succession  to  him  under 
iht  limitations  aforesaid  sball  at  once  succeed 
as  if  the  said  person,  so  permitting  or  suffer- 
ing the  said  property,  or  any  portion  thereof, 
to  be  sold  for  arrears  of  Government  revenue, 
or  so  ceasing  to  keep  up  in  a  stale  of  repairs, 
and  to  use  as  his  residence,  my  said  boitaka- 
nahoase,  had  then  died." 

It  was  contended  in  the  former  suit  by  the 
appellant  that  Juttendro's  life-estate  was 
void,  owing  to  the  uncertainty  of  tha  period 
at  which  it  was  to  commence.  But  it  was 
held  by  this  Tribunal  that  there  was  no 
uncertainly,  for  his  interest  was  to  begin  at 
once.     It  is  said  in  tlie  judgment : — 

"Their  Lordships  read  this  will,  alike 
according  to  its  words  and  substance,  as 
giving  a  life-interest,  subject  to  a  charge  for 
payment  of  legacies  and  annuities,  whereby 
the  rents  over  and  above  Rs.  3,500  per 
month,  and  the  expense  of  maintenance,  are 
to  be  applied  in  aid  of  another  fimd  until  the 
legacies  and  annuities  are  paid." 

The  testator  died  on  the  30th  August 
1868.  This  suit  was  brought  by  the  appel- 
lant, on  the  i8th  November  1871,  to  have  it 
declared  that  the  interest  of  Juttendro  had 
ceased  by  reason  of  his  non-complianca  with 
the  clause  relating  to  residerce,  and  that  the 
■ppellani,  as  heir,  was  entitled  to  the  estate, 
Mit^ect  to  the  legacies  and  annuities. 

Three  distinct  grounds  of  answer  were 
argued  at  the  Bar  :  (i)  That  the  limitations 
to  take  effect  on  the  determination  qf 
juttendro's  interest  having  been  declared  to 
t)e  void,  the  condition  was  not  binding,  and 
the  heir  could  take  no  advantage  of  a  breach 
of  it;  (2)  That  the  condition  would  not 
attach  until  Jutlendro  became  entitled  to  a 
conveyance  from  the  trustee  on  the  death 
of  the  last  annuitant;  and  (3)  That,  if  this 
were  not  so,  there  had  been,  in  fact,  no  breach 
of  the  condition. 

On  the  first  point  their  Lordships,  as  they 
intimated  during  the  argument,  lind  no 
difficulty  in  holding  thai,  as  the  clause  pro- 
vides for  the  cesser  and  determination  of  the 
life-interest  of  the  respondent  in  ihe  event 
of  the  conditions  in  it  not  being  performed, 
his  interest,  notwithstanding  the  conditions 
over  have  been  declared  void,  would  cease 
when  that  event  happened,  and  the  appel- 
lant would  be  entitled  to  succeed  as  heir. 

On  the  second  point,  it  was  contended  for 
the  respondent  that,  having  regard  to  the 
Other  causes  of  forfeiture,  and  especially  that 


alone  he  was  entitled  before  there  was  a 
surplus  income,  the  testator  could  not  have 
intended  that  the  clause  should  come  into 
operation  until  the  trusts  were  at  an  end, 
and  the  donee's  estate  was  perfected  by  a 
conveyance. 

It  was  uri^ed.  on  the  other  hand,  by  the 
appellant's  Counsel  that  the  clause  should 
be  read  disiributively.  They  contended  also 
that  Juttendro,  according  to  the  language 
andsubstanceof  the  decision  of  this  Tribunal, 
had  a  present  life-interest,  subject  only  to 
the  charge  for  payment  of  legacies  and 
annuities.  It  was  pointed  out  that  the  testator, 
in  requiring  the  library  and  furniture  tobe  used 
with  the  house,  contemplated  an  immediate 
residence  in  it.  And  it  was  observed  that 
Jutlendro  had  actually  recovered  the  posses* 
sion  of  the  boitakana  house  in  a  suit  against 
the  trustees,  so  that,  if  the  respondent's 
contention  were  correct,  he  might,  it  was 
said,  hold  the  house,  and  he  in  the  enjoy- 
ment  of  all  the  rents  and  profits  of  the 
estate,  except  what  might  be  required  to  pay 
the  last  annuitant,  without  being  subject  to 
the  condition  of  residence  until  that  annui> 
tant  died.  Their  Lordships  would  be  reluct- 
ant to  put  a  construction  on  the  clause 
which  would  have  the  effect  of  virtually 
defeating  it;  nor  is  it  necessary  for  them  to 
do  so.  since  they  agree  with  the  judgment  of 
the  High  Court  in  favour  of  the  respondent 
on  the  third  point,  viz.,  that  there  has  been 
no  breach,  in  fact,  of  the  condition. 

Boitakana  appears  to  mean  a  house,  or 
the  part  of  a  house,  used  for  silting  or  recep- 
tion-rooms, where  entertainments  are  usually 
given,  and  business  transacted.  The  ladles 
of  the  family  do  not  commonly  enter  these 
rooms,  which,  when  in  the  same  house  with 
the  zenana,  are  usually  the  outer  rooms. 

The  manner  in  which  the  testator  himself 
used  the  boitakana  house  is  thus  found  by 
the  High  Court:— 

"  It  appears  from  the  Evidence  that  the 
testator  possessed  a  family  dwelling-house  as 
well  as  the  boitakana,  the  two  houses  being 
completely  distinct,  and,  indeed,  situated  on 
different  sides  of  the  same  street;  that,  some 
time  before  his  wife's  death,  he  ceased  to 
sleep  in  the  family  dwelling-house  after  hav- 
ing complained  of  defective  ventilation  in  his 
sleeping  chamber  there  ;  that,  thenceforth,  he 
slept  at  the  boitakana ;  that  subsequently, 
during  his  wife's  life,  he  took  his  mid-dny  or 
principal  meal  in  the  family  dwelling-house. 


that,  aftei  his  wife's  death,  he  took  both 
meaU  in  the  boitakana,  but  the  mid-dajr 
meal  was  taken  in  native  fashion,  and  was 
cooked  at  the  family  dwelling-house,  and  the 
evening  meal  was  taken  in  European  fashion, 
and  was  cooked  at  the  boitakana ;  that  he 
gave  his  native,  or  strictly  Hindoo,  enter- 
tainments in  his  family  dwelling-house,  and 
his  European  entenainments  at  the  boita- 
kana; that  the  testator's  family-idols  were 
always  lodged  and  worshipped  at  his  family 
dwelling-house  and  never  at  the  boitakana  ; 
and  thai,  at  ihe  boitakana,  all  the  affairs  of 
his  esiale  were  conducted,  and  ilie  neceisaty 
establishment  kepi  up  and  lodged." 

on  of  the  High   Court  on  the 
residence    imposed    by    the 


was  kept  open  by  servants  living  in  It,  suffi- 
cient to  satisfy  so  general  a  directiOB 
(Fellingham  vs.  Bromley,  T.  &  R.  530). 

In  a  case  (Rex  pj.  Sargent,  5  T.  R.  466) 
where  residetice  was  a  necessary  qualificaUon 
for  the  oQice  of  BailiS  of  a  Borough,  Litd 
Kenyon  said: — 

■'  It  never  can  be  contended  that,  in  order 
to  constitute  a  residence  in  any  place,  itii 
necessary  to  reside  any  given  number  of 
days,  or  even  any  great  part  of  the  year.  It 
happens  perpetually  that  perSons  have  differ- 
ent places  of  abode,  in  some  of  which  iher 


sidera 


kIl-s 


r  convt 


)  be  gathered  from  tlie 


The 
nature  of  the 
condition  is  th 
"We  think 
will  that  the 
takana  to  be  occupied  as  a  dweilitig-hoitse  ' 
in  the  ordinary  sense  of  a  Hindoo  dwelling-  1 
house."  And  again  :  *■  We  are  of  opinion  j 
that  the  residence  intended  by  him  was  an  ! 
occupation  for  the  purposes  of  transaciing 
business,  and  of  receiving  male  friends  and 
visitors,  and  if  the  occupant  of  the  house  for 
the  lime  being  so  desired  (but  not  otherwise) 
for  entertaining  male  friends  with  hospitality  : 
and  we  are  tunher  of  opinion  that  such  an 
occupation  does  not  require  that  either  the 
occupant  or  the  ladies  of  his  family  should 
sleep  in  the  house." 

Their  Lordships  think  thai,  in  the  main,  ■ 
the  High  Court  have  properly  construed  the 
clause;  and  they  undL-rsiood  the  appellant's 
Counsel  not  to  dispuLe  this  construction,  but 
to  contend  that  the  evidence  showed  that  the 
clause,  so  construed,  had  not  been  complied 
with. 

Several  Knglish  decisions  were  cited  during 
the  argument  as  to  the  meaning  of  the  word 
"residence."  The  principle,  if  any,  can  be 
said  to  result  from  ihem  seems  10  be  that, 
where,  in  a  condition  of  residence  no  manner 
or  period  of  residence  is  prescribed,  but 
residence  simply  and  without  definition, 
exclusive  residence  is  not  supposed  to  be 
meant ;  and  that  in  such  cases  the  occasional 
use  of  the  house,  and  keeping  an  establisli- 
ment  in  it,  with  the  intention  of  again  using 
it  as  a  residence,  is  a  sufficient  compliance 
with  the  condiiion. 

In  one  case  Lord  Eldon  seemed  to  think  a 
condition  imposing  residence  generally  was 
so  vague  that  it  was  doubtful  whether  ir 
could  De  enforced  ;  and  he  held  that,  at  all 
events,  slight  and  rare  instances  of  actual 


The  words  of  the  present  clause 
'•  an.K  to  use  as  his  residence  in  Calculi*." 
it  was  not  disputed  that  a  reasonable  lime 
must  be  allowed  to  the  donee  after  the 
teslalor's  death  for  the  commencement  of  the 
residence,  before  it  could  be  imputed  to  hin 
that  he  had  ceased  10  reside.  The  te«i- 
tor  died  on  the  iSth  August  1868,  and  ibe 
respondent  did  not,  it  would  appear,  uielhc 
boitakana  in  any  sense  as  a  residence,  unlit 
some  large  repairs  were  completed  inOelobei 
1872.  During  this  interval  of  lime,  he 
visited  the  house,  and  transacted  the  busines 
of  the  estate  ihere  as  one  of  the  trusieei. 
and  durwans  paid  by  the  trustees  were  kepi 

The    first    question    Is    whether,    in    the 
interval    referred    10,    the    respondent  cooid 
reasonably  be  required  to  commence  usngj 
the  house  as  a  residence.     The  circumstiQO  '^ 
relied  on  by  his  Counsel  to  justify  the  de!^ 
are:     (1)   The    pendency   of    the  great  tf" 
brought  by  the  appellant  to  defeat  his  li 
altogether,  which  was  begun  in  August  iS6f 
and  finally   disposed   of   on   appeal  to  V"" 
Majesty  in  July  1872.    {2)    His  inablli^  ll 
get  possession  of  the  entire  house  froin  d" 
I  trustees,  which  he  only  succeeded  in  obtaildi 
I  by  a    suit  commenced    in    May    i''70,<l 
I  ended  in  March  1872;   and   (3)  The  1 
'  Slate  of  the  house  for  residence,  owing  todi 
want  of  repairs 

With  regard  to  the  first  ground,  it  S 
certainly  little  in  accordance  with  1  ~ 
I  that  the  appellant,  who  disputed,  in  ihetnit  I 
j  referred  to,  the  respondeni's  right  to  po»»- 
sion,  and  would,  if  his  suit  had  been  succeM- 
■ful,  have  ejected  the  respondent  from  the  1 
bouse  with  ihe  loss  of  any  money  he  mighl 
have  expended  on  it,  and  wiih  the  liability 
I  to  account  for  mesne-profiis,  should  no*  ^ 
I  heard  to  claim  the  estate  on  the  ground  tin' 
I  the  respondent  did  not  take  possession 
I  duting  the  time  covered  by  this  fitigaiioa- 
.  .d 
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Bat,  withoat  saying  thai  the  appellant  is 
estopped  by  his  own  conduct  from  taking 
advantage  of  the  condition,  their  Lordships 
think  that  the  delay  is  justified  by  the  other 
t^o  grounds  referred  to. 

Ii  seems  that  in  the  testator's  lifetime  the 
lower  part  of  the  house  was   used  for  the 
transaction  of  the  business  of  the  estate,  and 
a  small   room  on  the  upper  and  principal 
floor  of  the  house  was  also  used  as  an  office. 
The  respondent,  whilst  willing  to  allow  the 
lover  part  of  the  house  to  be  used  as  before, 
objected  to  the  retention  of  the  upper  room 
by  the  trustees.    The  result  of  the  suit  he 
brought  against  the  trustees  was  that    he 
was  declared  to  be  entitled  to  the  possession 
ol  the  whole  house.    Their  Lordships  cannot 
bat  think  he  might  reasonably  object  to  use 
it  as  a  residence   until  this  question   was 
settled.    Tne  testator  might  have  found  no 
inconvenience  in  having  the  room  occupied 
as  an  office  when  the  manager  was  his  own 
servant,  but  the  inconvenience  to  the  respond- 
ent might  be  great  when  a  clerk  appointed 
by  the  trustees  was    installed    within    the 
precincts  of  the  residential  part  of  the  house. 
But  a  stronger  ground  to  justify  the  delay 
existed   in  the  state  of  the   house  and  its 
want  of  repair. 

Mr.  Allan,  the  surveyor,  who  saw  the 
house  two  or  three  months  before  the  testator 
died,  says  it  was  much  in  want  of  repairs  at 
that  time.  Soon  after  his  death,  it  was 
necessary  to  take  down  and  re-build  a  portion 
of  the  east  wail  at  a  cost  of  Rs.  6,200. 
But  further  extensive  repairs  were  required. 
The  trustees  having  hesitated  to  do  ihem, 
the  respondent  requested  Mackintosh  and 
Co.  to  survey  the  house,  who  made  a  report 
to  him  that  '*  the  building  throughout  is 
urgently  in  need  of  repair."  This  report 
he  sent  to  the  trustees,  with  a  request  ihat 
the  repairs  should  be  executed.  The  trustees 
declined  to  do  them  on  the  ground  that  the 
obligation  lay  upon  the  respondent,  who, 
upon  this  refusal,  commenced  in  December 

1871  a  suit   against  them,  and   in  March 

1872  obtained  a  decree  ordering  the  trustees 
to  repair.  The  repairs  so  ordered  were 
commenced  in  July,  and  completed  in 
November  1872,  at  a  cost  of  Rs.  14.000. 
Mr.  Allan,  the  surveyor,  says  :  *•  The  Rs. 
i4»ooo  was  necessary  to  make  the  house  safe. 
The  house  was  entirely  out  of  repair,  and 
80me  portion  of  it  very  dangerous." 

The  respondent  entered  into  possession  in 
October  1873,  before  the  repairs  were  entirely 
completed,  and  their  Lordships  agree  with 
the  High  Court  in  finding  that  up  to  this 


time  there  had  been  no  unreasonable  delay 
on  the  part  of  the  respondent  in  commencing 
to  reside,  and  that  no  breach  of  the  condition 
had  then  occurred. 

The  conclusion  at  which,  on  this  point, 
their  Lordships  have  arrived,  is  sufficient  to 
dispose  of  this  suit,  which  was  brought  on 
the  18th  November  1872,  immediately  after 
the  completion  of  the  repairs,  in  favour  of 
the  respondent ;  but,  as  evidence  was  given 
of  the  subsequent  use  of  the  house,  and  the 
High  Court  expressed  an  opinion  upon  it, 
their  Lordships,  to  prevent  future  litigation, 
desire  to  state  that  on  this  point  also  they 
think  the  view  of  the  High  Court  is  correct. 

The  respondent,  who  appears  to  adhere 
more  strictly  than  the  testator  to  Hindoo 
usages,  has  no  doubt  continued  to  take  his 
meals  and  sleep  in  the  family-house  where 
the  other  members  of  his  family  live;  but 
this  mode  of  living  is  not  of  itself  incon- 
sistent with  such  a  residence  in  the  boitakana 
house,  as  the  testator,  in  imposing  the  con- 
dition on  his  Hindoo  descendants,  must  be 
supposed  to  have  contemplated.  It  appears 
upon  the  evidence  that,  since  the  respondent 
entered  upon  possession,  the  house  has  been 
constantly  kept  open,  new  furniture  has  been 
added  to  the  old,  the  library  taken  care  of, 
and  not  only  durwans,  but  menial  servants, 
have  lived  in  the  house.  The  respondent 
himself  frequently,  if  not  daily,  went  to  the 
house,  and  usually  spent  several  hours  there. 
It  appears  also  that  he  transacted  all  affairs 
of  business  there,  and,  on  some  occasions, 
received  visitors  in  rooms  properly  fur- 
nished for  their  reception. 

These  acts  appear  to  their  Lordships, 
having  regard  to  the  nature  of  a  boitakana 
house  and  to  Hindoo  usages,  to  amount  to  a 
use  of  it  as  a  residence. 

It  was  strongly  urged  by  the  appellant's 
Counsel  that  any  entertainments  th^  respond- 
ent might  give  ought  to  take  place  in  the 
boitakana,  and  it  was  said  he  had  always 
given  them  at  his  family  dwelling-house. 

The  omission,  however,  to  use  the 
boitakana  for  this  purpose  may  be  accounted 
for  and  excused  by  the  condition  of  the 
house  up  to  the  bringing  of  this  suit.  With 
regard  to  future  entertainments,  their  Lord- 
ships cannot  hold  that  the  respondent  is  in 
any  way  obliged  to  give  them,  although,  in 
case  he  thinks  lit  to  do  so,  he  would  best 
comply  with  the  testator's  will  by  using  the 
boitakana  house  on  some,  at  least,  of  these 
occasions. 

Sjme  stress  was  laid  on  the  fact  that  a 
part  of  the  furniture  and  jewels  had  been 


dwelling-house.  But  it  seems  this  was  done 
during  the  repair  of  the  house,  and  the 
furniture  was  brought  back  or  replaced,  and 
afterwairds  used  in  it.  The  jewels  were 
always  kept  at  the  family-house,  and  were  so 
kept  there  for  greater  safely;  but  the 
language  of  the  condition  in  no  way  confined 
the  use  of  the  jewels  to  the  residence  in  the 
boitakana. 

Their  Lordships  observe  with  satisfaction 
that  this  suit  has  been  brought  to  a  conclusion 
with  commendable  expedition.  It  was  com- 
menced in  November  1872,  and  within  twenty 
months  from  that  date  their  Lordships  are 
able  to  report  upon  this  appeal  to  Her 
Majesty.  This  instance  shows  that  appeals 
from  India,  if  prosecuted  with  vigor,  may 
now  be  speedily  determined. 

In  the  result,  their  Lordships  will  advise 
Her  Majesty  to  affirm  the  decree  of  the 
High  Court,  and  to  dismiss  this  appeal,  with 
costs. 


The  27lh  July  1874. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  F. 
McDonell,  Judges. 

Jotedars— Execution-sale^Recorded  Pro- 
prietor's Rights  and  Interests. 

Case  No.  2547  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  ^udge  of  Rungpore, 
dated  the  16th  June  1873^  reversing  a 
decision  of  the  Moonsiff  of  Budealihally, 
dated  the  2i^t  March  i8y2, 

Surbanund  Doss  Sirdar  and  others] 
(Defendants).  Appellants, 

versus 

Bistoo  Prea  Dossee  (Plaintiff),  Respondent. 

Baboo  Issur  Chunder  Chuckerbutty  for 

Appellants. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondent. 

A  jote,  which  was  in  the  joint  possession  of  several 
members  of  a  Hindoo  family,  had  been  recorded  in  the 
zemindar's  sherista  in  the  name  of  one  of  them,  B  B. 
After  the  death  of  B  B,  the  zemindars  brought  a  suit 
for  arrears  of  rent  and  for  ejectment  against  his  heir. 
B  C,  alone,  and  obtained  an  ex^parte  decree,  under  which 
he  took  khas  possession  of  the  jote,  and  made  a  fresh 
settlement  with  B  C.  B  C's  rights  and  interests  were 
«old  in  execution  of  a  decree,  and  the  purchasers  claimed 
th«  whole  of  the  jote  ; 


ine  oniy  party  enciciea  co  cne  joce,  ana  was  aiso  loaoa 
to  have  received  rent  from  one  of  the  others,  he  could 
only  have  settled  with  K  C  the  riehts  and  interests  of 
B  B«  which  alone,  therefore,  had  been  sold  to  the  aoc- 
tion-purchasers. 

KemPi  J, — This  was  a  suit  for  possession 
of  one-third  share  of  certain  jotes.  Now  the 
defendant's  title  with  reference  to  the  jotes 
Nos.  I,  2,  and  3  depended  upon  the  findiog 
which  the  Court  might  arrive  at  with 
reference  to  the  hebanama.  Both  Courts 
have  found  that  hebanama  to  be  a  forgery, 
and  that  portion  of  the  decisions  of  the  Courts 
below  has  not  been  questioned  in  special 
appeal. 

This  special  appeal,  therefore,  relates 
entirely  to  jote  No.  4.  The  plaintiff's  history 
of  jote  No.  4  is  that  there  were  three  bro- 
thers, her  husband,  Koonjo  Mohun  Shah, 
beingone;Dookhee  Ram  Shah,  the  eldest,  and 
Kinoo  Ram  Shah,  the  youngest,  brother ;  that 
these  brothers  were  joint  in  estate,  and  owned 
this  jote  No.  4  with  Bungshee  Buddun  Shah, 
also  a  connection  of  the  family ;  that  the  jote 
No.  4  was  recorded  in  the  name  of  Bungshee 
Buddun  in  the  sherista  of  the  zemindar ;  and 
that  the  zemindar  had  been  in  the  receipt  of 
rent  from  the  plaintiff's  husband's  vendor, as 
also  from  the  plaintiff's  husband. 

Both  Courts  have  found,  the  second  Court, 
the  Subordinate  Judge  (on  the  admission  of 
the  defendants  Khirodhur  Doss  Byragee  and 
Anund  Mohun  Doss,  who  have  purchased  the 
rights  and  interests  of  Bungshee  Buddun  in 
jote  No.  4),  that  the  plaintiff's  husband 
owned  a  portion  of  this  jote,  and  the  Court 
below  has  also  found  that  there  can  be  no 
doubt  from  the  proofs  adduced  by  the  plaint- 
iff that  her  husband  was  a  sharer  in  the  said 
jote,  and  that  the  zemindar  received  rent 
from  him.  The  special  appellants  before  us 
have  purchased  the  rights  and  interests  of 
Buddun  Chunder,  the  heir  of  Bungshee  Bud- 
dun, in  this  jote  No.  4.  Now  the  zemindar 
brought  a  suit  for  arrears  of  rent  and  for 
ejectment  against  Buddun  Chunder  alone. 
Buddun  Chunder  did  not  appear  in  that  suit, 
although  he  had  ten  days'  time  given  him  for 
that  purpose,  and  a  decree  was  passed  ^Jtr/J^^*^- 
The  zemindar,  upon  this,  took  khas  posses- 
sion of  this  jote,  and  made  a  fresh  setUement 
with  Buddun  Chunder.  Buddun  Chundcr's 
rights  and  interests  were  sold  in  execution ot 
a  decree,  and  were  purchased  by  the  present 
special  appellant's  vendor.  It  is  contended 
by  the  special  appellants  that,  inasmuch  as 
the  jote  No  4  was  in  arrear,  and  the  zemin- 
dar obtained  a  decree  against  Buddun  Chun- 
der, the  beir  of  Bungshee  Buddun  Shah,  the 
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Ko.  4  were  extinguished,  and  the  special 
appellants,  who  have  purchased,  as  they  say, 
for  valuable  consideration  without  notice,  are  | 
entitled  to  the  whole  of  the  jote. 

We  ihink  ihey  are  only  entitled  under 
their  deed  of  sale,  and  in  equity,  to  the  rights 
and  interests  of  Buddun  Chunder.  The 
zemindar  evidently  knew  that  Buddun  Chun- 
der was  not  the  only  party  entiiled  to  this  jOte, 
anri  that  the  plaiolifi's  hushand  and  his  bro- 
thers were  entitled  to  certain  shares  therein  ; 
and  it  is  also  proved,  and  found  as  a  fact  by 
the  Court  below,  that  the  zemindar  received 
nat  from  the  plaintiff's  husband.  The 
zemindar,  therefore,  if  he  made  a  fresh  settle- 
ment with  Buddun  Chunder,  could  only  have 
Killed  with  him  the  rights  and  interests  of 
Bungshee  Buddun  Shah  in  jote  No.  4,  and 
the  special  appellants  have  purchased  only 
those  rights  and  interests. 

We  therefore  confirm  the  decision  of  the 
Cauit  below,  and  dismiss  this  appeal  with 
costs. 


The  28th  July  1874. 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainsiie, 

Talooki— Enhancemeat  of  Rent— Act  VIII. 
(aC.)  of  1869,  u.  i<>&.i7— Regulation  VIII. 
of  '793.  »■  5'- 

Case  No.  2511  of  1873. 

Special  Appeal  from  a  dtcision  passed 
iy  I  he  First  Hubordinale  Judge  of 
Chitlagong,  dated  the  2qlh  July  18J3, 
affirming  a  decision  of  the  Mooasiff  of 
Halhazarei,  doled  the  2Sth  April  1873. 

Snstee  Churn  Dey  (PlaintiffJ,  Appellant, 


Ishan  Chander  and  others  (Defendants), 
Keipondents. 

Bahoo  Attkhil   Chunder  Sen  for  Appellant. 

Bahoo  Debendro  Narairt  Bote  for 
Respondents. 

Inasuit  forarrearsofrentof  a  talookat  anenhartcei] 

rUc,  nhercit  wassliown  that  dtfendant  was  not  entitled 
u  a^nit  any  ca>e  for  enKancement  made 


Ainsiie,  J. — This  was  a  suit  for  arrears  of 
rent  at  an  enhanced  rate  of  a  tatook  held 
by  the  defendant  under  the  plaintiff.  The 
suit  was  dismissed  by  the  Moonsiff  and  that 
judgment  has  been  afhrmed  by  the  Lower 
Appellate  Court.  The  Subordinate  Judge 
in  his  judgment  records  that  the  mowrosee 
shikmee  talook  of  the  defendants  has  existed 
for  a  long  lime  past,  and  that  for  a  period 
of  more  than  twenty  years  a  jumma  of 
Rs.  31-4  has  been  paid  for  ihe  same  without 
any  variation.  "  Hence  the  talook  held  by  the 
defendants  is  not  liable  to  enhancement  of 
rent  on  any  ground."  For  these  and  other 
reasons  he  concurred  in  dismissing  the  plaint- 
iff's suit. 

The  principal  ground  of  special  appeal  is 
directed  to  that  part  of  the  judgment  of  the 
Court  below  to  which  we  have  referred,  and 
the  special  appellant  relies  upon  several 
decisions  between  the  puties  from  1866  to 
187  J  as  showing  that  the  question  whether  the 
talook  was  protected  from  enhancement  had 
been  already  determined  by  the  decision  of  a 
competent  Court.  The  judgment  of  1866 
is  not  material,  because  it  appears  to  us  that 
the  Appellate  Court  in  that  case  set  aside 
the  judgment  of  the  first  Court  on  the 
ground  that  nciiWr  the  first  Court  nor  the 
Appellate  Court  had  jurisdiction  in  the 
matter ;  and  the  subsequent  suit  for  enhance- 
ment of  rent,  in  which  the  plaintiff  succeeded 
in  getting  a  decree  for  Ks.  2-13-9,  '^  ^'^o 
of  no  impottance,  because  it  appears  that  the 
decree  was  altogether  set  aside.  But,  in  the 
judgment  of  the  ijth  of  Aprii  1871,  there 
appears  to  have  been  a  distinct  declaration 
that  the  talook  of  the  defendant  is  not 
protected  from  enhancement,  either  under 
section  16  or  under  section  17  of  Act  VIII. 
of  1869,  and  this  has  been  entirely  over- 
looked by  theSabordinate  Judge;  but  ahhough 
we  must  take  it  that  that  declaration  is 
conclusive  so  far  as  it  goes,  yet  it  is  not 
enough  in  itself  to  support  the  present  suit. 
It  was  merely  a  declaration  to  the  effect  that 
the  defendant  was  not  entitled  to  set  up,  as 
against  any  case  for  enhancement  made  out 
by  the  plaintiff,  a  plea  that  he  was  protected 
either  by  proof  or  presumption  of  a  holding 
dating  back  from  the  permanent  settlement ; 
but  that  does  not  relieve  the  plaintiff  from 
the  necessity  of  proving  a  case  under  section 
51,  Regulation  VIII.  of  1793,  under  which 
alone  he  can  maintain  his  suitj  and  he  must 
prove  either  the  special  custom  of  the  district 


on  which  he  relies,  and  which  he  has  failed 
to  prove,  or  that  the  conditions  under  which 
the  lalook  was  created  justify  his  demand, 
or  that  the  taloolidar,  by  receiving  abatements 
from  his  jumma,  has  subjected  himself  to 
the  payment  of  the  increase  demanded ;  and  so 
far  as  his  attempt  to  make  out  a  case  under 
this  section  goes,  it  is  admitted  that  he  has 
completely  tailed. 

The  suit  to  enhance  has,  therefore,  been 
rightly  dismissed,  and  this  appeal  must  be 
dismissed  with  costs. 


The  zSlh  July  1874. 
Presenl: 

The  Hou'ble  Louis  S.  Jackson  and  W.  F. 

McDonell,  jfudges. 
Rent-snit— Interrention— Act  VIII.  of  1859, 
»■  73- 
Case  No.  503  of  1874. 
Special  Appeal  from  a  decuion   passed   by 
the   SubsrdinaU  Judge  0/  Jessore,  doled 
the  6th  February  18^4,  affirming  a  deci- 
sion of  the  Moonsiff  of  Khoolneah,  dated 
the  tylh  September  18^3. 

Mudhoo  Soodun  Bose  and  others  (Plaintiffs), 
Appellants, 

versus 

Bidhoo  Bhoosun  Haldarand  others 
(Defendants),  Respondents. 

Mr.  T.  N.  Palit  for  Appellants. 

Baboo  Mthendro  Lall  Miller  for 
Respondents. 


In  a 


It  for  a 


tears  of  rent  of  a  holdinjt  at  a  eertair 
fened.statinEthat  he  had  acquired  Che 
nls,  and  had  paid  to  plaintiff  a  smallei 
m,  hnding  these  allegations  true,  tnadi 
the  case ;  but,  as  the  right  person  had 


rights  of  the  tei 
rent.  The  Mooi 

Bathird  party 

not  been  sued,  he  di; . 

Held  that  B's  application  and  the  order  on  it  came 
within  the  purview  of  Act  VIII.  of  185Q,  s.  73,  and  that 
the  object  of  making  aparty  [  as  B  was  made)  a  defend- 
ant was  that  a  decision  might  be  come  to  between 
plaintiR  and  the  right  defendant,  and  relief  given  where 

Jackson,  J. — There  has  been  some  confu- 
sion in  the  procedure  in  this  case,  chiefly 
arising,  we  think,  from  the  use  of  ineiact 
phraseology.  The  plaintiff  brought  a  suit 
against  Imamdi  Mollah  and  others  for  the 
rent  of  a  ceriain  holding  on  account  of  the 
years  1275,  1176,  and  1277  at  the  rate  of 
Rs.  39-11-8^.  A  certain  Bidhoo  Bhoo- 
snn  Haldar,  after  ihe  suit  had  commenced, 


presented  a  petition  stating  that  be  btd 
several  years  before  acquired  the  rigbfi  of 
the  tenants  against  whom  the  suit  had  bea 
brought;  that  he  had  been  recogoiiedbjrtbe 
plainiiS  as  a  tenant,  and  had  paid  him  les. 
He  also  alleged  that  the  .rent  was  less  1q 
about  I  rupee  i  anna  than  the  pliin 
alleged.  This  person  appears  to  have  Ixta 
kept  on  the  record  in  the  uncomfortable  and 
anomalous  position  of  a  "third  party,"  ud 
in  that  capacity  he  was  allowed  to  give  smc 
evidence.  The  result  of  the  evidence  w 
that  the  Moonsiff  found  that  he  had  ixa 
admitted  as  tenant,  and  also  that  he  had  mule 
some  payment  of  rent.  There  was  an  appeiL 
and,  on  appeal,  the  Subordin  lie  iiii.:-  :  :,:.■! 
that  this  Bidhoo  Bhoosun,  not  bL-;n~  on  ;k 
record  as  a  defendant,  ought  not  to  have  been 
allowed  to  offer  evidence.  He  seeras  alsoio 
have  intimated  an  opinion  that  he  could  iin 
properly  be  made  a  defendani.  He  accorii- 
ingljt  remanded  the  case  to  the  MoonsiSeiib 
certain  instructions.  The  MoonsitT,  not  aci- 
ing  quite  in  accordance  with  ihe  instrucliaas 
given  to  him,  made  Bidhoo  Bhao!>[in  adeieai- 
ant  in  the  suit,  and  having  done  so.  recodd 
some  further  evidence  given  by  him,  ioJ 
"  reading,"  as  he  says,  "  thecvidenc'  adduced 
by  him  by  the  further  light  oi  ihe  defeni- 
ant's  evidence,"  he  finally  came  to  the  same 
conclusion  at  which  he  first  arrived,  anl  ^ 
found  that  the  rent  was  properly  Rs.  jJl 
not  Rs.  39;  and,  althougli  he  iormaili 
makes  the  intervening  Bidboo  Bhoosun  : 
defendant  in  the  case,  he  gciL^:^  on  10  sst 
"I  can  have  no  doubt  whatever  01  the 
"plaintiff's  having  sued  a  wrong  psrlj. 
"  Unless  the  correct  tenant  be  sued,  the  case 
"cannot  proceed.  This  case  shall  be  diS' 
"missed  with  costs  andlegal  interest ;"  so  ibu. 
although,  with  great  pains  ami  trouble,  h« 
gets  the  right  person  brouglu  befofe  li)« 
Court  33  defendant,  he  goes  on  to  declare 
that  the  right  person  not  having  been  sued 
there  could  be  no  decree  for  rtm,  and  there- 
fore he  dismissed  the  suit.  Tiie  case  citae 
further  appeal  before  the  SuboiJinWe 
Judge,  and  he  substantially  affirmed  the 
judgment. 

It  has  been  argued  before  115.  and  ni'^ 
great  ingenuity,  by  Mr.  Palii,  that  Bidhw 
Bhoosun  was  never  before  the  Conn 
properly  as  a  defendant,  and  he  coulJ  not  be 
made  a  defendant  in  this  case  ;  conseqtienil; 
all  the  evidence  given  on  his  side  wis  impro- 
perly received,  and  ought  not  to  be  lalien  into 
consideration,  and  as  without  that  the  evidence 
is  all  on  the  side  of  the  plaintiff,  and  *$• 
moreover,   the  order  of  remand  was  «fi"' 
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p/r«and  illegal,  the  judgment  of  the  Court 
below  must  be  set  aside,  and  a  judgment 
given  for  the  plaintiff.     Now  it  seems  to  us 
that  the  application  of  Bidhoo  Bhoosun  in 
the  Court  of  first  instance  was  an  application 
under   section   73   of  the   Civil    Procedure 
Code  to  be   made  a  defendant,   and   thai 
substantially  the  Moonsiff  did  make  him  a 
defendant.     We  think  his  application   and 
the  order  upon  it  came  within  the  purview 
of  seciion  73,  and  that  he  couli  be,   and 
rightly  or  wrongly  was,  made  a  defendant. 
We  think  further  that  the  object  of  making 
a  party  under  such  circumstances  a  defendant 
is  that  a  decision  may  be  come  to  between 
the  plaintiff  and  the  right  defendant,  and 
relief  given  where  it  is  due.     Bidhoo  Bhoo- 
sun being'  before  the  Court  as  a  defendant,  it 
was  the  business  of  the  Court  to  ascertain 
if  any  rent,  and  what  rent,  was  due  from  higi. 
As  the  Court  below  has  omitted  to  do  that, 
the  case  must  ^o  down  to  the  Subordinate 
Judge  in  order  that  he  may  try,    it   being 
now  settled   that   Bidhoo   Bhoosun   is^  the 
tenant,  what  is  the  amount  of  rent  payable 
by  him,  and  what  amount,  if  any,  remains 
due.     After  he  finds  that,  he  is  to  make  a 
proper  decree  as  to  costs.     The  appeal  as 
sigainst  the  other  defendants  will  be  dismissed, 
but  without  costs.     We  make  no  order  as  to 
the  costs  of  this  appeal. 


The  28th  July  1874. 

Present : 

Tne  Hon'ble  Romesh  Chunder  Mitter, 

7udge. 

Enhancement  of  Rent  of  Undivided  Share — 
Land  lord's  Ri£:htof  Suit— Co- Sharer's  Rirht 
of  Snit. 

Case  No.  2561  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Tip  per  ah  y.  dated  the  tgth  July  iS'/j, 
reversing  a  decision  0/  the  Moonsiff'  of 
Begumgunge,  dated  the  2gth  June  18 j  2, 

Raj  Chunder  Mojoomdar  and  others 
(Plaintiffs),  Appellants, 

versus 

Rajaram  Gope  (Defendant),  /^^^^(^/i^^/iA 

Baboos  Kalee  Mohun  Doss  and  Pykunt 
Nath   Doss  for  Appellants. 

Baboos  Nil  Mad  hub  Bose  and  Jadub 
Chunder  Seal  for  Respondent. 

.  A  suit  will  not  lie  to  enhance  the  rent  of  an  undivid- 
tA  fractional  share  of  a  tenure  of  which  plaintifiF 
licgefrkiRkseK-Co  be  kMMllo«4#  ' 


I  y         • 


Quare. — Is  the  owner  of  a  fractrootl  share  of  a 
superior  tenure  competent  to  maintain  a  suit  for  en- 
hancement of  rent  of  a  fractional  share  of  an  under* 
tenure  subordinate  to  the  former  ? 

In  this  case  the  facts  found  and  admitted 
by  the  parties  appear  to  be  these :     There  is  a 
mouzah  called  Torga  Ghaseepore  within  the 
zemindaree    of    Tuppeh     Joynuggur.       iV 
7-anna  share  of  this  zemindaree  constituted  a 
talook  called  Rambullub  Roy,  and  9  annas 
belonged  to  the  zemindaree  Bhoolooa.     The 
defendant   in  this  case  is  the  holder  of  a 
tenure  in  the  aforesaid  Mouzah  Torga,  for 
which  he  used  to  pay  rent  in  proportion  to 
7   annas  and   9   annas  respectively  to  the 
owners  of  the  two  different  zemindarees.     It 
appears  that,  some  time  previous  to  1265,  the 
whole  right  of  this  7-anna  shareholder  was 
granted  by  a  permanent  lease  to  the  plaintiff 
and     the     defendant     in     this     case     in 
equal    shares.      Since    that    time,    that    is 
to  say,  1265,  the  defendant  has  not  paid  any 
rent  on  account  of  this  tenure  to  the  plaintiff 
who  represented  a  moiety  of  that   7-anna 
share.     About  thirteen  years  after  1265,  that 
is,  in  the  year  1278,  this  suit  was  brought  by 
the  plaintiff,  alleging  that  the  defendant  is  in 
possession  of  three  kanees  and  odd  gun- 
das  of  land  as  appertaining  to  this  tenure 
within   his   8-anna  share  for  which   he   is 
liable,   for   the  grounds   mentioned   in  the 
plaint,  to  pay  an  enhanced  rent  of  Rs.  27-10 
and  odd.     The  plaintiff  further  alleges  that 
a  notice  has  been  served  upon  the  defendant 
specifying  the  grounds  of  enhancement  and 
also  the  rent  payable  by  the  defendant,  and 
as  the  latter  has  not  taken  a  fresh  pottah, 
this  suit  has  been  brought  to  recover  arre;ars 
of  rent  at  the  enhanced  rate.     The  defendant 
states  that  his  tenure  is  indivisible  ;  that  for 
the  whole  tenure  he  used  to  pay  Rs.   1 1  as 
rent ;  that,  since  the  plaintiff's  pottah,  there 
has  been  no  relationship  of  landlord  and 
tenant  between  him  and  the  plaintiff,   and 
that  therefore  the  plaintiff  is  not  entitled  to 
maintain  this  action  against  him.     The  Court 
of  first  instance  decreed  the  plaintiff's  claim. 
On  appeal  the  Lower  Appellate  Court  has 
dismissed  the  suit,  holding  that  there  was  no 
relationship  of  landlord  and  tenant  between 
the  plaintiff  and   the   defendant;  and   that 
the  present  suit  will  not  lie. 

This  special  appeal  has  been  preferred 
upon  the  ground  that,  upon  the  admitted  facts 
in  the  case,  the  Lower  Appellate  Court  is 
wrong  in  holding  that  there  was  no  relation- 
ship of  landlord  and  tenant  between  the 
special  appellant  and  the  defendant,  and  also 
vhat  tbc  Cowt  UjM  right  in  holding  Uiftt  tbt 


ihat  the  Lower  Appellate  Coart  is  not  correci 
in  saying  that  the  two  panics,  that  is  to  say, 
the  plaintifi  and  the  defendant,  previous  to 
their  taking  the  talookdaree  setilemeni,  tised 
to  pay  rent  to  the  zemindar.    This  observation 
appears  w  me  to  have  proceeded  wholly  ttpon 
the  m I s;»p prehension  of  the  admiued  ficis  in  : 
the  case,  namely,  ihai  the  tenure  in  question  | 
was    and   is    slill  ihe    sole    property    of  ihe  ; 
defendant.      The   piiiniift    for    this    tenure 
never  paid  any  rent  lo  the  zemindar.     From  | 
this  passage,  and  also  from  the  following  pas-  < 
sage  in  the  judgment  in  which  the  Subordi-  ! 
naie  Judge  says  ihat  there  wa;  no  paniiion 
between  the  parties,  it    is   evident    tlut  he 
was  under  this  error  in  apprehending  rightly  , 
the  facts  of  the  c*se,  namely,  tliiL  he  sup- 
posed that  the  plainiiff  and  defendant  were 
co-parceners  in  the  nniier-tenure.     Hui,  not- 
withstanding  this    error.    [    am    of   opinion 
that  the  conclusion  at  which  the  Subordinate  ■ 
judfre  has  arrived  is  a  right  conclusion. 

Tlje  point  which  arises  upon  the  f.icts 
admitted  and  found  seems  to  be  this,  namelv, 
whether  the  plaintiff,  who  is  the  owner  of  a 
fractional  share  of  the  superior  tenure,  is 
competent  to  maintain  this  suit  for  enhance- 
ment of  rent  of  a  fractional  share  of  an 
under-tenure  subordinate  to  it.  !'>en  if  this 
was  a  simple  suit  for  rent,  upon  the  author- 
ities it  is  very  doubtful  whether  this  suit 
could  have  bL-en  maintained.  The  Subor- 
dinate Judge  quotes  two  cases  in  support  oi 
the  conclusion  at  which  he  has  arrived.  One 
of  these  cases  is  to  be  found  in  page  i6S  of 
the  19th  Weekly  Reporter,  and  the  facts  in 
Ihat  case  appear  to  be  precisely  similar  to 
the  present.  It  was  held  in  tliat  case  that 
an  undivided  co  sharer,  there  being  no  evi- 
dence 10  show  that  the  rents  due  to  such 
co-sharer  had  Ijeen  separately  collected  or 
that  there  was  any  agreement  to  pay  them 
separately,  is  not  entitled  to  maintain  a  suit 
for  his  share  of  the  rent.  This  decision 
followed  two  other  decisions  referred  10  in 
the  judgment ;  and  this  question  seems  also 
to  have  been  raised  in  a  Full  Bench  case 
reported  in  page  46  of  the  jist  Weekly 
Reporter.  Although,  in  the  I-'ull  Bench  deci- 
sion, the  Chief  Justice  doubted  the  correct- 
ness of  the  principle  of  law  upon  which  the 
decision  in  tiie  lytli  Weekly  Reporter  is 
founded,  yet  i  lind  that  the  majontv  oi  the 
Judges  reserved  their  opinion  upon  it.  In  fact, 
the  question  was  not  amhoritstiveiy  settled  by 
that  Full  Bench  decision.  It  is  not  necessary 
for  me,  for  the  purposes  of  this  case,  to  ex- 
press any  decided  opinion  upon  this  question. 


decision  will  turn  upon  a  quite  diSeteoi 
ground.  If  there  is  any  doubt  with  reference 
to  this  question  in  a  simple  suit  for  rent, 
that  doubt  is  considerably  enhanced  where 
the  suit  is  altered  into  a  suit  for  enhancement 
of  rent ;  for,  iti  i.  suit  for  enhancement  of 
rent,  the  pUintiff,  who  is  a  co-sharer  of  a 
fractionul  share,  seeks,  against  the  cohndI 


of    his 


3-share 


the 


:  of  ao 
wbidi 


a  co-sharer  may  have  good  ground: 
complaining  against  his  other  shareholders  oa 
the  ground  that  they  are  colluding  with  the 
tenant,  and  thus  preventing  him  from  raising 
the  rent  of  an  under-tenure,  he  being  justl? 
entitled  to  that  enhanced  rent.  In  a  case 
like  thai,  it  m.iy  be  equitable  to  allow  a  soli 
seeking  10  enhance  the  rent  of  the  whole 
teniice.  and  making  the  other  colluding 
co-sharers  as  well  as  the  tenant  defendants  in 
the  case,  and  after  raising  the  rent  of  the 
whole  tenure  then  10  allow  the  plain'iStO 
recover  his  own  share  of  the  enhanced  rent. 
But  the  present  suit  is  not  even  of  thit 
nature.  It  seeks  to  divide  an  under-tenure 
against  the  will  and  consent  of  the  tenant. 
It  is  not  a  suit  to  enhance  the  renioiibc 
whole  tenure,  but  to  enhance  the  rent  of  an 
undivided  fractional  share  of  the  tenure  of 
which,  according  to  the  plaintiff's  allegattON 
he  himself  is  the  landlord.  A  suit  oftU 
appears  t 


plaintiff  will  not  be  allowed  to  split  up  tt 
I  tenure  of  the  defendant  in  this  way.    For 
I  these  reasons  I  think  that  the  plainiiS's  a '' 
I  ought  to  fail. 
I      There  is  also  another  ground  upon  whicb 

it  appears  to  me  that  the  pUiniilT  has  beett 
I  held  righllv  not  entitled  to  a  decree  in  tWi 
I  case.  The  plaintiff  obtained  the  lalooS- 
,  daree  setllemeni,  as  1  have  already  obJerw4' 
I  in  the  year   1265  ;  but  he    never  olMtimi 

any    rent   from    the    defendant    on    aci 
I  of  his  share  for  a  period  of  thtneen  Jtu*- 
I  It     may    be    that,    by    a   .special   amog*- 
I  mcnt  between  the  parties,  when  they  jrti^ 

took  the  talookdaree  settlement  in  the  yitf 
I  1265,  it  was  tacitly  understood  that  tl 
I  iff  would  not  be  entitled  lo  recover  a 
I  on  accou.it  of  his  share  of  this  ti 
I  the  defendant.  With  reference  to  that  f* 
I  ol  the  case.  I  think  th^  I.iwer  Appellate  CM 
I  has  come  to  a  conclusion  that,  regard  beil 
'  had  to  the  fact  that  from  11(15  no  real  b 
i  been  realized  by  the  plaintiff  from  the  defeO 
I  ant,  the  relation  of  landlord  and  tenant  do 
;  not  at  present  exist  between  the  parties.  1^ 
i  this  view  of  the  finding  of  the  Lower  Ap^ 
.  ...  .  .,b 


It  the  plaia^ 
ver  any  itit 


]  he  result  k  that  [he  special  appeal  ts 
diimissed  with  costs.  It  is  admiited  by  the 
pleaders  on  both  sides  that  this  )udgment 
will  govern  Special  Appeal  No.  1554  o(  1873. 
That  appeal  is  also  accordingly  dismissed 
with  costs. 


The  iSih  July  1874. 

Prtient: 

The  Hon'ble  F.  I).  Kemp  and  W.  Ainslte, 


Case  No.  2805  of  1873. 

Special  Appeal  /mm  a  decision  passed  by 
the  Subordinate  Judge  0/  Chiltai^ong, 
dated  the  8lh  September  1873,  affirming 
a  d*ciiion  of  the  Moansif  of  Deang, 
dated  the  14th  Juy  1873. 

Sreemunt  Ram  Toudar  (PlaintilT), 
Appellant, 


Ram  Kisben  Sen  (Defendani),  Respondent. 

Babso  Aitkhil  Chunder  Sen  (or  AppelUnt. 

Baboo  Grijii  Sunier  Mojoomdar  ftfr 
Respondent. 

Settioo  It  of  the  0>lh«  Act  (^.  o'  '8'J)  '»  :iol  a p pli- 
able to  the  eridence  of  a  defendant  who  h>i  been  en- 
imiDed  under  the  usual  form  of  oath,  and  not  under 
any  oath  or  form  of  affirmation  under  s.  a. 

Kemp,  y. — Thi  issue  in  this  case  was : 
"Is  it  true  that  the  defendant  agreed  to 
gnat  a  dyemee  kyemee  poitah  to  the  plaint- 
iff, and  thai  he  received  any  salamee  or 
bonns  from  him  ? "  The  first  Court,  alluding 
to  a  petition  of  the  16th  of  May  1^73  filed 
by  the  plaintiff,  in  which  he  said  that  he 
woold  rely  upon  the  evidence  of  the  defend- 
ant in  respect  of  all  the  points  mentioned  in 
liic  plaint,  says  that  the  defendant  personally 
appeared  and  gave  his  deposition  to  the 
efiect  that  be  did  not  agree  to  give  any 
pottah  to  the  plaintiff,  nor  did  he  receive  any 
bonus  from  liim  for  that  purpose.  Subse- 
^aently  the  plainiiS  applied  stating  that 
some  of  his  witnesses  had  returned  from  the 
country,  and  praying  that  their  evidence 
night  be  taken.  The  MoonslEE  says  that, 
although  the  petition  of  the  plaintiff  was 
not  admissible,  yet,  in  order  to  set  at  test 
t,\\  ohjectionB   in  future,  he  has  examined 


-  ing  (o  seciioa  ii,  /iti  a.  ui  1075,  luc 
"  evidence  of  the  defendant  must  be  held 
"  conclusive  as  against  the  plaintiff ;  conse- 
"  quently  the  decision  of  the  issue  l^xed  by 
"  tne  is  not  likely  to  be  favourable  to  the 
"  plaintiff."  For  these  reasons  the  MoonsiS 
dismissed  the  suit.  This  decision  has  beeh 
confirmed  on  appeal  by  the  Subordinate 
Judge  of  Chiitagong. 

On  referring  to  the  petition  of  the  i6th 
of  May,  we  find  that  the  plaintiff  states  that 
his  witnesses  had  left  the  country  for  a  time, 
and  that  he  was  unable  to  say  whcu  they 
would  return  ;  that  on  that  account  he  had 
applied  to  withdraw  his  case,  but,  as  he  had 
been  informed  that  a  iate  decision  of  the 
Privy  Council  had  ruled  that  no  suit  coqld 
be  withdrawn  after  the  issues  had  been 
framed,  that,  acting  on  that  information,  he 
thought  it  advisabk  to  rely  on  the  evidence 
of  the  defendant.  Subsequently,  however, 
the  plaintiff  informed  the  Court  that  his 
witnesses  had  returned  from  the  country,  and 
of  bis  wish  that  they  should  be  examined^ 
They  were  examined  accordingly.  But  it 
appears  that  neither  the  Mo^nsilf  nor  the 
Subordinate  Judge  has  passed  any  opinion 
upon  the  evidence  of  the  witnesses  examined 
in  this  case.  The  section  which  the  MoottsiR 
has  referred  to,  namely,  section  it.  Act  X. 
of  1873.  roust  be  read  with  section  8  of  the 
same. Act.  Section  it  says:  "That  the 
evidence  so  taken,"  that  \a.  the  evidence 
taken  under  sectio  1  S,  "shall,  as  against 
the  person  who  offered  to  be  bound  as 
aforesaid,  be  conclusive  proof  of  the  matter 
stated."  And  section  8  says :  "  If  any 
"  party  to,  or  witness  in,  any  judicial 
'-  proceeding  offers  to  give  evidence  on  oath 
"  or  solemn  affirmation  in  any  form  common 
"amongst,  or  held  binding  by,  persons  of 
"  the  race  or  persuasion  to  which  he  belongs, 
"  and  not  repugnant  to  justice  or  decency, 
"  and  not  purporting  to  affect  any  third 
"  person,  the  Court  may,  if  it  thinks  fit,  not- 
"  withstanding  anything  hereinbefore  con- 
"tain?d,  tender  such  oath  or  affirmation  to 
"  him."  Now,  without  going  into  the  question 
what  description  of  oath  or  affirmation  this 
section  refers  to,  for  there  may  he  various 
kinds  of  oaths  or  forms  of  affirmaitOR 
common  amongst  persons  of  the  race  or 
persuasion  of  the  defendant  which  may  not 
be  repugnant  to  justice  or  decency,  it  appears 
to  us  that  the  section  in  question  was  not  in 
the  contemplation  of  the  pUintifi  when  he 
cited    the    defendant    as    a    witneit.    The 
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adjudication  that  there  is  between  the  pat  ties -the  rela 
tion  of  landlord  and  tenant,  and  is  important  evidence 
on  that  point  in  any  subsequent  suit  against  the  same 
defendant. 

Couch,  C,y, — Tnif  Moonsiff  had  framed 
two  issues, — one  on  the  Law  of  Limitation,  and 
the  other  whether  the  instrument  of  sale  to 
the  plaintiff  was  genuine,  or  the  instrument 
of  sale  to  the  defendant.  And  he  seems  to  us 
to  have  given  a  very  sensible  judgment  upon 
both  those  questions.  It  is  true  that  his 
decision  on  the  issue  as  to  the  merits  is  first 
in  order,  but  we  do  not  see  that  this  can  in 
any  way  vitiate  his  judgment.  We  cannot 
suppose  that  the  order  in  which  he  decided 
the  two  issues  would  make  any  difference  in 
the  conclusion  he  came  to  upon  them.  He 
would  have  to  consider  the  matters  before  he 
jielivered  his  judgment. 

One  material  piece  of  evidence  which  the 
Moonsiff  has  used  is  the  decree  of  the  21st 
of  September  1863.  It  is  a  decree  in  a  suit 
which  was  brought  by  Dewan  Bibee  against, 
as  it  was  said,  P'utteh  Ali,  and  must  have 
been  made  upon  the  ground  that  the  Court 
had  determined  that  the  defendant  in  that 
suit  was  the  tenant  of  the  plaintiff.  It 
directed  that  a  kubooleut  should  be  given  by 
him  at  a  certain  rent.  Such  a  decree 
amounted  to  an  adjudication  by  the  Court 
that  there  was  between  the  parties  the  rela- 
tion of  landlord  and  tenant.  And  if  there 
was  that  relation,  the  possession  of  the 
defendant,  whoever  he  was,  would  be  the 
possession  of  Dewan  Bibee,  the  plaintiff,  and 
at  that  time  there  could  be  no  case  to  which 
the  Law  of  Limitation,  under  clause  12,  sec- 
tion I  of  Act  XIV.  of  1859,  would  apply. 
So  that  this  decree  was  an  important  piece  of 
evidence.  Futteh  All  appears  to  have  denied 
in  his  written  statement  that  he  was  the 
person  against  whom  the  decree  had  been 
obtained.  The  Moonsiff  thought  (and  he 
gives  what  would  seem  to  be  good  reasons 
for  it)  that  he  was  the  person,  and  that  his 
denial  was  false. 

The  case  then  came  before  the  Subordinate 
Judge  on  appeal.  He  appears  to  have 
examined  Futteh  Ali,  who  stated  that  he  did 
itot  know  of  this  suit  until  the  decree  was 
passed.  No  reason  is  recorded  for  the  Sub- 
ordinate Judge's  examining  him,  and  it  does 
not  appear  that  an  opportunity  was  given  to 
the  plaintiff  of  meeting  what  he  said  by 
proving,  as  wc  are  told  is  the  fact,  that  he 
made  a  deposition  In  the  suit.  If  he  did, 
although  there  may  be  some  ambiguity  about 
the  names,  his  statement,  that  he  was  not 
aware  of   the  decree  cannot   be   believed. 


Probably,  if  the  Subordinate  Judge  had 
inquired  properly  into  the  matter,  he  would 
have  come  to  the  same  conclusion  as  the 
Moonsiff  came  to,  namely,  that  he  was  the 
person  who  was  the  defendant  in  that  case, 
and  against  whom  the  decree  was  made.  That 
ought  to  have  been  properly  inquired  into, 
if  the  Subqrdinate  Judge  thought  fit  to  uke 
evidence  on  the  subject,  and  the  plaimiS 
ought  not  to  have  been  taken  by  surprise  br 
allowing  this  man  to  mike  his  statement,  and 
then  acting  upon  it  as  if  there  could  be  no 
doubt  of  its  truth. 

If  it  should  appear  that  he  was  the 
defendant  in  that  suit,  and  that  the  decree 
was  against  him,  what  is  said  in  the  judg* 
ment  of  the  Subordinate  Judge,  that  it  wosM 
have  the  same  effect  on  plaintiff's  case  as  if 
It  were  not  passed  at  all,  is  altogether  wrong. 
It  would  be  a  very  important  piece  of 
evidence.  The  case  ought  to  be  re-consi- 
dered  with  reference  to  this  question,  and  if 
it  be  necessary  to  receive  any  evidence  on 
the  part  of  the  plaintiff  to  contradict  the 
statement  of  Futteh  Ali,  it  ought  to  be 
received. 

The  suit  must  be  remanded  to  the  Lower 
Appellate  Court  in  order  that  the  appeal 
may  be  re-heard,  the  Judge  who  re-hears  it 
exercising '  his  discretion  as  to  whether  he 
will  allow  the  plaintiff  to  show,  by  the  pro- 
ceedings in  the  suit  or  by  any  other  evidence, 
that  the  decree  was  really  made  againit 
Futteh  All,  and  it  is  not  true,  as  he  ull^eSi 
that  he  did  not  know  anything  of  the  suit. 

The  costs  will  follow  the  result. 


The  29th  July  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Title— Pouession— Form  of  Plaint 

Case  No.  551  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Jessore,  daUd 
the  gth  December  1873,  reversing  a  deci- 
sion of  the  Additional  Sudder  Afo^Msif 
of  that    District,    dated   the   7M    Afril 

Kylash  Kaminee  Dossia  (Plaintiff)  and 
another  (Defendant),  Appellants, 

versus 

Judoo  Bashinee  Dossia  and  othdrs 
(Defendants),  /Respondents. 


Babio  Raih  Bekaret  Ghost  for  Respondents. 
Where  x  pluotill,  who  fail*  to  prove  ■  specific  title 
which  he  sets  up,  yet  cumbs  it  to  >ppeir  thai  he  h»s 
hid  1  deir  bona-fiJe  posicwion  troin  which  the  Court 
em  infer  ■  good  title,  the  Court  will  not  shut  him  out 
in  coaiequciice  of  the  mere  form  of  his  plaint. 

Jackson,  7.— Wk  have  had  some  little 

doubt  33  to  this  case,  which  certainly  has 
been  arguei  with  more  obstinacy  than  would 
appear  (o  be  suggested  by  the  ostensible 
value  of  the  suit.  The  plainiiif  is  one 
Kylash  Kaminee,  the  wife  of  Ram  Lall 
Dutt,  and  her  plaint  recites  that  a  certain 
Konuck  Ram  Bjse  died  possessed  of 
immoveable  property,  leaving  behind  him  six 
sonlcsi  widowed  dauj;h[eri-in-]aw.  one  of 
whom  »-as  named  Menoka,  and  that,  on  the 
death  of  Konuck  Ram,  Menoka  took  posses- 
sion of  a\l  his  property,  and  singly  and  solely 
inhibited  his  ancesiral  dweiling-tiouse  to  the 
exclusion  of  her  sisters-in-Uw,  and  remained 
in  possession  thereof  up  to  the  time  of  her 
dtaih ;  (hat,  whilst  she  iva'  in  such  possession, 
ibeland  in  dispine,  which  seem  Uo  have  been 
brohmutier  land,  was  resumed  by  Govern- 
mem.  and  a  settlemenl  made  with  her  under 
which  she  held  the  Un.i  for  a  cjnsiderable 
lime,  and  then  made  it  ovsr  to  her  daughter 
flrohrao  iMoyee,  who.  on  her  death,  succeeded 
her,  and  took  possession  of  the  propery. 
Rrohmo  Moyee,  it  is  said,  died  only  in  tbe 
month  of  Jeyt   1278,  and  on  her  death 


1  Cnurn  Mujoomdar,  a  cousin    possession. 


Slid  that  O; 
of  her  husband,  who 
succeeded    to   the  properly 
short  time,  that  is  to  say,  down  to  Augh: 
■'73,  "  .  '    ■■      . 

properly,  but  that  he  was  then  di  . 
ihit  he'commeoced  a  suit  under  section  15.  1 
Act  XIV.  of  iSj9.  for  the  recovery  of  this 
property  ;  that  he  afterwards  sold  thii  and 
the  other  properties  which  he  had  acquired 
lo  the  platntid.  and  disconlinvii-d  ths  suit 
under  aectioa  15;  that  plaintilT  thereupon 
going  lo  lake  posscsiion  of  the  properly  wis 
obstructed  and  resisted  by  the  defendants, 
who  are  described  as  dispossessing  defend- 
ants, and  thereupon  she  brings  this  suit. 
The  plaintiff  alleges  that  she  is  in  possession 
of  all  ine  ottier  propiriies  acquired  by  pur- 
cnase  from  Oom*  Churn  by  payment  of  tent 
to  the  landlord. 


Menoka;  they  set  up  an  entirely  dillerent 
account  of  the  devolution  of  Konuck  Ram's 
estate,  and  wholly  disputed  the  plaintiff's 
right  (0  the  disputed  property. 

On  the  whole  case,  the  Moonsiff,  Baboo 
Kalee  Churn  Gbossal,  fonnd  in  favour  of  the 
plaintiff,  and  gave  her  a  decree  against  most 
of  the  defendants  with  some  slight  deduc- 
tion. On  appeal,  the  case  went  before  the 
Subordinate  Judge  of  Jessore,  and  he  agree- 
ing with  the  Moonsiff  as  to  the  falsity  of 
the  defence  set  up  by  the  principal  defend- 
ants, but  differing  from  him  as  to  the  mow- 
losce  on  which  the  plaintiff's  claim  was 
founded,  and  being  also  of  opinion  that  the 
right  of  Ojma  Cnurn  to  succeed  Brofamo 
Moyee  was  not  made  out,  dismissed  the 
plaintiff's  suit. 

Tne  main  contention  before  us  has  been 
that  on  the  plaintiff's  side  a  good  title  by 
possession  has  been  made  out  so  as  to  entitle 
her  toa  decree  against  the  defendants,  who,  on 
the  findings  of  both  the  Courts,  were  wrong- 
doers; that  the  weakness,  if  any,  of  the 
plaintiff's  case  lias  been  amply  made  up  by 
the  consent  and  acquiescence  of  the  landlord, 
}  who  swore  that  be  received  rent  from  the 
plaintiff,  and  who  in  fact  joined  plaintiff  in 
I  this  special  appeal,  it  is  also  objected  that 
I  me  I.uwcr  Appellate  Court  has  not  found, 
I  with  that  distinctness  which  the  law  requires, 
I  a  very  important  issue  as  to  Ooma  Churn's 
I  heirship  to  Brohmo  Moyee.  Now,  in  the  first 
place  as  to  possession,  it  is  clear  to  us  that  the 
plaintiff  never  came  into  Court  on  a  case  of 


Shes. 


It  very  clearly  a  title— 


Thi  dcferuianis  de 
vendor  Ooma  Cbum 


and  a  very  good  title,  ii  proved,  it  certainly 
was — on  wnicli  she  intended  tosucceed.  But 
doubtie>5  if  plaint;fT  sec  up  a  specific  title, 
,1  possession  of  this  disputed  I  ^^j  failing  to  prove  thit,  yet  caused   it  to 
i:  J.    j^ppgjjj.  jjm  she  Oiid  a  clear  io«J-/fi/e  posses- 

sion from  which  the  Court  could  infer  a  good 
title  oi  some  kind,  and  that  the  defendants 
were  mere  trespisseis  and  wfong-dt>eis,  the 
Court  would  not  b.-  inclined  10  shut  her  out 
in  consequence  of  the  mere  form  of  her  plaint ; 
and  if  that  had  been  so,  it  might  be  necessary 
to  send  the  case  down  to  the  Lower  Appellate 
Court  in  order  to  find  distinctly  whether,  after 
j  the  death  of  Biohmo  Moyee,  Ooma  Churn 
had  ever  been  in  possession,  but  it  appears 
I  to  us  that  the  facts  of  the  case  relieve  us 
I  from  the  necessity  oi  so  doing. 
]  In  the  first  place,  as  we  have  said,  posses- 
1  sion  is  not  relied  upon.  In  the  ne\i  place, 
that   which    took    place   alter   the   death  1 


lied  that  the  plaintiff'..  , 

(as  tjie  beir.  of  Btohrao  '  Brohmo    Moyee,    vu.,    the    commsncemcm 
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of  a  possessory  suit  by  Ooma  Churn 
and  the  abandonment  of  that  suit  at 
the  time  of  the  sale  to  the  plaintiff, 
shows  clearly  that  in  the  opinion  neither  of 
Ooma  Churn  himself  nor  of  plaintiff  could  that 
suit,  under  Act  XIV.  of  1859.  have  been  main- 
tained. Considering,  therefore,  the  very 
short  interval  which  even  on  plaintiff's  own 
statement  elapsed  between  the  death  of  Brohmo 
Moyee  and  the  plaintiff's  vendor  being  put  out 
of  possession,  it  appears  to  us  that  we  ought 
not  to  send  the  case  back  in  order  to  a  trial 
*  of  the  issue  whether,  during  those  few  months, 
Ooma  Churn  was  in  possession.  Then  how 
does  the  case  stand  ?  We  have  the  plaintiff 
claiming  under  a  title  derived  through  Ooma 
Churn  and  Brohmo  Moyee  from  Menoka. 
Menoka,  it  is  said,  inherited,  or,  at  any  rate, 
enjoyed  all  this  property,  created  the 
talook,  first  held  it  herself,  and  then 
transmitted  it  to  her  daughter  Brohmo 
Moyee;  but,  upon  these  facts,  the  Lower 
Appellate  Court  held  roost  unhesitatingly 
against  the  plaintiff.  The  Subordinate  Judge 
finds  that  there  was  no  talook ;  he  also  finds 
that  Brohmo  Moyee  was  not  represented  by 
OomaChurn,  and  we  then  find  that  the  continu'^ 
ance  of  possession  from  Brohmo  Moyee  to 
Ooma  Churn  is  broken.  In  that  state  of 
things  we  are  at  a  loss  to  see  how  the  plaint* 
Iff  can  possibly  rely  on  any  claim  arising  out 
of  possession.  Therefore,  her  title  being  gone, 
and  she  having  no  possession,  it  appears  to 
ns  her  suit  is  hopeless. 

The  finding  as  to  Ooma  Chum's  right 
lo  inherit  from   Brohmo   Moyee  has  been 
objected  to  on  the  ground  of  indistinctness. 
It  is  said  that  the  Court  below  ought  to 
have    found    specifically   what  relationship 
Ooma    Churn    bore    to    Brohmo    Moyee; 
and  if  there  was  any  relationship,  whether 
Ooma  Churn  was  debarred  from  succeeding 
by  reason  of  there  being  any  other  preferable 
heir.    We  do  not  see  that  as  a  matter  of  law 
the  Lower  Appellate  Court  was  bound  to  give 
its  decision  in  that  particular  shape.    There 
was  an  issue  raised  on  the  point,  viz.,  whether 
Ooma  Churn  was  the  legal  heir  of  Brohmo 
Moyee  Dossee.    Evidence  was  adduced  by 
plaintiff  to  prove  that  he  was,  but  the  Court 
disbelieved  the  evidence,  and  found  against 
the  plaintiff.     That  is  all,  we  think,  that  the 
Court  was  bound  to  do.     We  have  therefore 
a  series  of  findings  against  the  plaintiff  and 
patent  defects  in  her  case  which,  in  our  judg- 
ment, amply  support  the  decision  of  the  Court 
below.     We  think,  therefore^  that  this  special' 
appeal  is  without  foundation,  and  must  bo 
with  costs.  ;     .  ^ 


The  29th  July  1874. 

Preteni  : 

The  Hon'ble  W.  Markby  and  Romcsh 
Chunder  Milter,  Judges. 

Attached    Property— Co-defendaat—Act  VIIl 
of  1859,  s.  346— Eridetice— Jnrisdictioo. 

Case  No.  32  of  1874. 

Miscellaneous  Appeal  from  orders  pasiti 
by  the  Subordinate  Judge  of  Rajskahp, 
dated  the  jrd  and  22nd  December  i8j^, 

Binode  L'\ll  Pakrashee  (Judgmeot'debtor), 

Appellant, 

versus 

Gireedhur  Chuckerbutty  and  others 
(Decreeholders),  Respondents. 

Baboos  Rash  Beharee  Gkose  and  Bykunl 
NaJh  Dois  for  Appellant. 

Baboos  Sreenath  Doss,  Mohinee  Mohu 
Roy,  and  Issur  Chunder  Chuckerbutty 
for  Respondents. 

Where  a  suit  resulted  in  two  distinct  orders  ktt^ 
payment  of  costs,  one  ajrainst  the  first  set  of  defend- 
ants  and  another  a^fainst  the  second,  and  the  proper^ 
of  one  of  the  former  set  was  taken  in  execotioo  of  tbe 
order  against  the  latter :  he  lb  that  the  appiicatioB  of 
the  agfirrieved  defendant  for  the  rctease  of  his  property 
fell  within  the  provisions  of  Act  VI 1 1,  of  1859,  s.  2|6: 

Held  also  that  the  applicant  had  a  ri^ht  to  estftbGdi 
what  the  law  required  by  any  evidence  suflicieatfor 
the  purpose,  and  that  the  Court  had  no  poorer  to 
require  from  him  any  particular  kind  of  evidence. 

Markby,  J. — Wtf  think  that  we  most 
ITMH  tbe  #r4W  vffn  befoN^  vftf  so  4af  m  ii 
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refuses  to  release  this  property  from  attach- 
ment, as  an  order  made  under  section  246  of 
the  Civil    Procedure    Code.     It    has    been 
contended  that  that  section  does  not  apply 
where  the  party  who  makes  the  application 
under  it  is  himself  a  defendant  in  the  suit. 
But  in  this  case,  although  the  party  who 
made  the  application  was  a  defendant  in 
the  original  suit,  yet  that  suit  resulted   in 
two    perfectly    independent    and     distinct 
orders  for  the  payment  of  costs ;  one  order 
was  against  this  defendant  and  certain  other 
persons  who  were  called    the   first  set  of 
defendants,  and  another  order  was  against 
certain  persons  who  were  called  the  second 
set  of  defendants ;  and  the  question  which  is 
to  be  determined  is  whether  certain  property 
claimed  by  one  of  the  first  set  of  defendants 
can  be  taken  in  execution  of  the  order  against 
the  second  set  of   defendants;  and  under 
these  circumstances  we  do  not  think  that  we 
ought  to  exclude  the  present  applicant  from 
the  benefit  of  section  246,  this  being  clearly 
a  case   to    which    the    provisions    of   that 
section   would    be    applicable,   if  there    is 
nothing  in  that  section  expressly  to  exclude 
it.    Therefore  the  order  complained  of,  being 
in  substance  an  order  under  section  246,  no 
appeal  will  lie  against  it.     But  there  may  be 
possibly    another    application    under    that 
section,  and   therefore  we  think  it  right  to 
point  out  that  if  it  was  the  intention  of  the 
Subordinate  Judge  under  the  order  of  the 
3rd  December  1873  ^o  l'™>t  the  applicant  as 
to  the  particular  kind  of  evidence  which  he 
was  to  produce  in  support  of  his  application 
under  that  section,  the  Court  had  no  power 
so  to  do.      The  applicant  has  a  right  under 
the    law    to    establish    what    section    2*46 
requires  him  to  establish  in  order  that  his 
property  may  be  released,  by  any  evidence 
which  is  sufficient  for  that  purpose.     The 
Subordinate  Judge  could  not  prospectively 
fay  down  any  particular  kind  of  evidence 
which  the  applicant  should  be  required  to 
produce  in  order  to  establish  his  claim  under 
•ectioh  246.      As  to  the  money  which  has 
been  paid  into  Court  by  the  present  special 
^pellant  in  excess  of  the  amount  which  the 
Court  has  decided  that  he  is  liable  for  under 
ihe  order  for  restitution  which  is  now  being 
txecuted,  we  think  he  is  now  clearly  entitled 
lo  have  that  sum  to  be  paid  back  to  him, 
bat  of  course  without  any  prejudice  to  the 
tight  of  any  of  the  parlies  in  any  further 
[proceedings  in  execution. 

We  think  under  the  circumstances  that 
mch  party  should  bear  his  own  costs  of  this 
mpeal. 

Yoh  XXII. 


The  29th  July  1874. 

Present  : 

The  Hon'ble  Romesh  Chunder  Milter,  Judge, 

Hindoo  Law— Succession  of  Females — 
Reversioner. 

Case  No.  1990  of  1873.  ' 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sylhety  dated  the 
2nd  July  i8yj,  affirming  a  decision  of 
the  Moonsiff  of  Lushkerpore^  dated  the 
12th  March  iSyj. 

Gunga  Pershad  Kur  (one  of  the  Defendants), 

Appellant^ 

versus 

Shumbhoonath  Burmun  and  others 
(Plaintiffs),  Respondents, 

Baboos  Grish  Chunder  Ghose  and  Gopal 
Lall  Mitter  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondents. 

The  succession  of  females  according  to  Hindoo  law  is 
not  regular  succession,  and  is  not  based  uoon  the  ordi- 
nary theory  of  spiritual  benefit.  Therefore,  if  they 
relinquish  their  rights  in  favour  of  the  reversioner,  the 
case  is  again  brought  back  to  the  normal  state  of  suc- 
cession, the  effect  being  to  vest  in  him  a  complete  title. 

The  facts  out  of  which  this  special  appeal 
arises  are  briefly  these.  One  Abi  Ram  was 
admittedly  the  former  owner  of  the  proper- 
ties which  ^form  the  subject-matter  of  this 
litigation.  He  died  some  time  before  i235» 
leaving  him  surviving  Jusoda,  his  widow, 
Dullabha,  his  daughter,  and  Ramnath  and 
Shumbhoonath,  sons  of  his  daughter Dullabha. 
That  after  his  death  Jusoda,  with  the  consent 
of  Dullabha,  made  a  gift  of  these  properties 
to  her  grandsons  Shumbhoonath  and  Ram- 
nath. That  on  the  27th  Bysack  1235  a  14. 
anna  share  in  them  was  sold  to  the 
defendant's  ancestor  by  Ramnath  and 
Shumbhoonath.  That  subsequently,  on  the 
9th  of  Magh  124Q,  the  remaining  2-anna 
share  was  similarly  sold  to  the  defendant's 
ancestor  by  Shumbhoonath  and  the  widow  of 
Ramnath,  who  had  died  in  the  meantime. 
That  subsequent  to  this,  the  remaining  son  of 
Dullabha,  viz,,  Shumbhoonath,  also  died,  and 
last  of  all  Dullabha  herself  dying  in  Assin 
1274,  the  plaintiffs  have  become  entitled  to 
the  properties  in  dispute  by  right  of  inherit- 
ance as  heirs  of  the  original  owner  Abi  Ram. 
Upon  these  facts,  both  the  Courts  below 
have  decreed  the  plaintiffs'  claim,  with  the 
exception -of  a  small  portion  of  a  certain 
talook  which  has  been  held   to  have  been 
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lost  to  the   plaintiffs  by  the  provisions  of 
section  2  of  Act  Vlll.  of  1859. 

The  defendants  have  preferred  this  special 
appeal,  and  the  following  grounds  have  been 
urged : — 

isL — That  the  lo*er  Courts  should  have 
dismissed  the  plaintiffs'  claim  as  barred  by 
limitation. 

2nd, — That  upon  the  facts  found  the 
lower  Courts  should  have  held  that  the 
gift  by  Jusoda  with  the  consent  of  Dullabha 
created  an  absolute  right  in  the  disputed  pro- 
perties in  her  grandsons  Ramnath  and 
Shumbhoonath. 

jrd, — The  sale  by  the  daughter  Dullabha 
conjointly  with  the  reversionary  heirs  trans- 
ferred the  whole  proprietary  right,  and  the 
purchaser  by  such  transfer  acquired  an  abso- 
lute interest  in  the  disputed  properties. 

The  contention  of  the  special  appellant 
raised  in  the  second  ground  of  special  appeal, 
which  I  shall  consider  first,  sterns  to  me  to  be 
valid.  The  arrangement  by  which  the  pro- 
perty in  dispute  was  made  over  to  Ram- 
nath and  Shumbhoonath  appears  to  me 
legally  to  amount  to  cession  and  relinquish- 
ment of  their  rights  on  the  part  of  Jusoda 
and  Dullabha  in  favour  of  the  reversionary 
heirs.  The  lower  Courts  speak  of  it  as  a 
gift  of  the  life-estate  of  Jusoda,  as  if  there 
was  vested  in  some  one  else  the  remainder  of 
that  estate.  I  need  hardly  point  out  that 
this  proceeds  from  an  erroneous  assumption 
that  the  widow's  is  a  mere  life-estate. 
Therefore  the  question  to  be  determined  is 
whether,  according  to  Hindoo  law,  such 
cession  and  relinquishment  of  the  widow's 
rights  in  favour  of  the  reversioner  operates  to 
vest  in  the  latter  a  complete  title.  Upon  the 
authorities  it  is  clear  that  it  should  be  decided 
in  favour  of  the  reversioner.  All  the  earlier 
cases  upon  the  subject  are  collected  in  the 
decision  of  Juda  Monee  Debia  vs,  Jusoda 
Pershad  Mookerjee  (Boulnois'  Reports,  p. 
1 2 1).  Although  from  an  examination  of  them 
there  might  be  some  ground  for  contending 
that  there  was  a  slight  conflict,  yet  an 
examination  of  the  modern  cases  makes  it  quite 
clear  that  upon  the  authorities  the  question 
should  be  answered  in  the  affirmative  {vide 
p.  627,  Norton's  Leading  Cases,  Part  11, 
where  these  cases  are  quoted).  It  seems  to 
me  also  that  this  view  is  quite  in  accord- 
ance with  the  spirit  and  the  principles  of 
Hindoo  law.  The  succession  of  females 
according  to  Hindoo  law  is  quite  exceptional, 
and  is  not  founded  upon  the  ordinary  rule, 
viz.,  that  of  spiritual  benefit.  It  is  true  that 
in  the  case  of  the  widow,  she  confers  some 


spiritual  benefit,  but  if  that  were  the  sole 
test,  she  would  have  ranked  much  lower  than 
what  she  does  now.     Daughters  confer  no 
benefit,  but  they  succeed  because  their  sons 
do.     Thus  it  is  evident  that  succession  of 
females  according  to  Hindoos  is  not  regular 
succession,  and  is  not  based  upon  the  ordinary 
theory  of  spiritual  benefit.     Therefore,  if  thej 
relinquish  their  rights  in  favour  of  the  rever- 
sioner, the  case  is  again  brought  back  to  the 
normal  rule  of  succession.    For  these  reasons 
I  am  of  opinion  that  the  effect  of  the  arrange- 
ment by  which  Jusoda  and  Dullabha  relin- 
quished their  right  in   favour  of  Ramnath 
and  Shumbhoonath  was  to  vest  in  them  at 
once  a  complete  title  as  if  they  had  taken  the 
inheritance    direct    from    Abi    Ram.    This 
being  so,  the  plaintiffs'  claim  must  fail  upon 
this  ground  of  law. 

In  this  view  of  the  case,  it  is  not  necessary 
to  express  any  opinion  upon  the  other  grounds 
of  appeal.  Therefore  the  result  is  that  the 
special  appeal  will  be  decreed,  and  the  plaint- 
iffs' suit  dismissed  with  costs  in  all  the 
Courts. 


The  30th  July  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Kl.,  Chirf 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Jtidge. 

Kubooleut— Holdins:  Over— Suit  bjr  Co-sharers 
for  Rent —Act  VIII.  of  1859,  s.  73. 

Case  No.  1935  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dinagepore,  dated  the  30th 
June  iSyj,  affirming  a  decision  of  the 
Moonsiff'  of  PutneetoUahy  dated  the  3yth 
February  i8yj, 

Tara  Chunder  Banerjee  (Plaintiff),  Appellant, 

versus 

Ameer  Mundul  and  others  (Defendants), 

Respondents, 

Baboo  Rash  Beharee  Ghost  for  Appellant 

Baboo  Huree  Mohun  Chuckerbuiiy  for 
Respondents. 

A  tenant  holding  over  after  the  term  of  his  kabooleiA 
has  expired  continues  to  hold  in  the  same  manner  as 
before ;  and  if  he  was  bound  under  it  to  pay  his  rent  to 
the  sharers  jointly,  he  is  not  liable  to  be  sued  for  ibc 
rent  in  parts. 
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If  a  co-sharer,  desiringf  to  bring  a  suit  for  rent  due, 
cannot  join  the  others  as  plaintiffs  with  their  consent,  he 
may  claim  the  whole  of  the  rent  which  is  due,  and  ask 
the  Court,  under  Act  VIII.  of  1859,  s.  73,  to  make  the 
other  co-sharers  plaintiffs  with  him. 

Couchy  C,y. — It  is  stated  by  the  Judge 
that  the  defendant  was  bound  bv  the  kuboo- 
leutto  pay  his  rent  to  the  sharers  jointly. 
We  have  been  told  that  this  is  not  literally 
correct,  as  the  term  of  that  kubooleut  has 
expired,  and  the  defendant  does  not  now 
bold  under  any  kubooleut,  but  has  simply  con- 
tinued to  hold  the  land.  But  this  would 
make  no  difference,  for  he  would  continue 
to  hold  in  the  same  manner  as  he  did  under 
the  kubooleut,  and  be  liable  to  pay  his  rent 
to  the  sharers  jointly.  The  rent  when  due 
constitutes  a  debt  from  him  to  them  jointly, 
and  no  one  of  them  has  a  right  to  treat  a 
:  part  of  it  as  a  separate  .debt  to  him.  The 
i  persons  to  whom  the  rent  is  payable  ought  to 
bring  a  suit  for  the  whole  rent.  The  tenant 
is  not  bound  to  pay,  nor  is  liable  to  be  sued, 
for  the  rent  in  parts. 

The  present  suit  is  brought  for  the  plaint- 
iff's share  of  the  rent.    It  is  true  that  he 
has  made  the  other  co-sharers  defendants, 
bat  he  does  not  ask  that  the  tenant  defend- 
ant shall  be  made  to  pay  the  whole  of  the 
rent.     Nor    does  he  suggest  that  he  has 
;  already  paid  all  the  rent  except  what  would 
be  receivable  by  the  plaintiff  as  his  share. 
Such  a  case  might  occur,  and  then  it  would 
probably  be  open  to  the  co-sharer  who  had 
not  been  paid  to  sue,  asking  to  have  the 
balance  which  remained  unpalti,  and  to  the 
I  whole  of  which  he  would  be  entitled,  paid  to 
ihim.    That  is  not  the  case  here.    This  is  a 
'Case  in  which  no  part  of  the  rent  appearing 
I  to  have  been  paid,  one  of  the  co-sharers  asks 
to  have  a  decree  for  his   share  only.     We 
think  that  cannot  be  done.     The  rent  ought 
U)  be  sued  for  in  one  suit,  and  the  persons 
lointly  entitled  to  receive  the  rent  ought  to 
be  the  plaintiffs.     If  the  co-sharer  desiring  to 
Itring  tlie  suit  cannot  join  the  others  as  plaint- 
iffs with  their  consent,  he  may  state  that  to 
the  Court.     He  might,  we  think,  claim  the 
whole  of  the  rent  which  was  due,  and  ask  j 
ithe  Court,  under  section  73  of  Act  VIII.  of 
; '859,  to  make  the  other  co-sharers  plaintiffs 
Iwith  him,   in   order  that  the   suit  may  be 
|€omplete  and   in  a  proper  form.     Possibly, 
[as  Mr.  Justice  Phear  says,*  he  might  make 
[Vis  co-sharers  defendants,  but  the  suit  would 
Ike  for  the  whole  of  the  rent,  and  the  Court 
^ould   have  to    provide    that   when  it  was 
Ifteovered  each  of  the  persons  entitled  should 


be  paid  his  share.  It  appears  to  us  that  the 
simpler  and  better  plan  in  cases  of  this  kind 
would  be  that  the  co-sharer  who  wished  to 
bring  the  suit  should  do  so  and  ask  the  Court 
to  oblijre  the  other  co-sharers  to  join  him  as 
plaintiffs.  Then  the  suit  would  be  complete, 
and  a  decree  might  be  made  for  payment  of 
the  rent. 

The  present  appears  to  us  to  be  a  case  in 
which  the  object  of  the  suit  is  not  so  much 
the  recovery  of  the  rent  as  that  the  plaintiff 
should  get  a  decision  of  the  Court  against  his 
co-sharers,  and  in  some  way  establish  against 
them  the  right  to  have  a  separate  share  of 
the  rent.  It  is  not  a  suit  in  which  the  tenant 
ought  to  be  made  a  defendant.  The  cause 
of  action  against  the  tenant  is  the  non- 
payment of  the  rent  due  to  all  the  sharers 
jointly,  and  upon  such  a  cause  of  action  all 
ought  to  join  in  suing.  If  for  some  reason 
they  will  not,  provision  should  be  made  by 
the  Court  for  having  them  all  before  it,  so 
that  the  tenant  may  not  be  subject  to  further 
suit  on  account  of  payment  of  rent. 

In  this  case  the  lower  Courts  have  come 
to  a  proper  decision,  the  first  in  dismissing 
the  suit,  and  the  second  in  confirming  that 
decision  and  dismissing  the  appeal.  This 
appeal  must  be  dismissed  with  costs. 


^  S«e  CAM  i^t  p.  aa9»  antf^ 


The  30th  July  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Small  Cause  Courts— Damages--Jurisdiction. 

Case  No.  2933  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Nowgong^ 
dated  the  21st  July  iSy^,  affirming  a 
decision  of  the  Extra  Assistant  CommiS' 
sioner  of  that  District^  dated  the  2^rd 
June  1873, 

Mansing  Lalung  and  another  (Plaintiffs), 

Appellants, 

versus 

Theram  Doloye  and  others  (Defendants), 

Respondents, 

Baboo  Anund  Gopal  Palit  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

A  person  claiming  damagres  for  personal  injury,  where 
(actual  pecuniary  damasr^^  baa  r^suUcdi  has  a  right  U 
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sue  in  a  Small  Cause  Court,  and  he  may  join  in  the 
suit  another  part  of  the  claim  to  damages  which  may 
not  be  cognizable  by  a  Small  Cause  Court.  There  is 
no  special  appeal  in  such  a  case  if  the  amount  sued 
for  does  not  exceed  Rs.  500. 

Couch,  C,y, — We  think  a  special  appeal 
does  not  lie  in  this  case.  Section  6  of  Act 
XI.  of  1865  gives  to  the  Small  Cause  Court 
jurisdiction  when  the  suit  is  for  damages 
and  the  damage  or  demand  does  not  exceed 
Rs.  500,  subject  to  certain  exceptions  which 
are  stated.  One  of  them  is  that  no  action 
will  lie  in  the  Small  Cause  Court  for  the 
recovery  of  damages  on  account  of  an  alleged 
personal  injury,  unless  actual  pecuniary 
damage  shall  have  resulted  from  the  injury. 
This  takes  out  of  the  jurisdiction  of  the 
Small  Cause  Court  a  suit  for  the  recovery 
of  damages  on  account  of  an  alleged  personal 
injury  where  an  actual  pecuniary  damage 
has  not  resulted ;  but,  if  such  damage  has 
resulted,  it  is  not  a  case  within  the  exception, 
and  not  being  within  the  exception  it  falls 
within  the  general  provision.  The  test  is 
whether  actual  pecuniary  damage  has  resulted. 
It  is  not  that  the  plaintiff  claims  such 
damage  to  have  resulted,  but  it  has  resulted. 
If  a  person  were  to  bring  a  suit  for  damages 
on  account  of  a  personal  injury,  alleging 
that  actual  pecuniary  damage  had  resulted, 
and  failed  to  prove  it,  there  would  be  no 
power  to  make  a  decree,  for  it  would  then 
appear  that  it  was  not  a  suit  that  could  be 
brought  in  the  Small  Cause  Court.  But  we 
must  take  it  that  this  was  a  case  in  which 
there  was  actual  pecuniary  damage  resulting 
from  the  injury.  Therefore  it  was  one  in 
which  the  Small  Cause  Court  had  jurisdic- 
tion. And  having  jurisdiction  to  try  it,  we 
think  the  other  pari;  of  the  claim  might  be 
joined  in  the  suit.  Certainly  it  could  not 
have  been  intended  that  a  person  having  a 
right  to  sue  in  the  Small  Cause  Court  must 
abandon  a  part  of  his  claim  to  damages,  or 
bring  another  suit  in  another  Court  for  that 
part.  This  question  has  been  decided  in 
the  case  quoted,  Gunga^Narain  Moitro  vs. 
Gudadhur  Chowdhry,  13  Weekly  Re- 
porter, p.  435.  We  think  we  ought  to 
follow  that  decision.  The  appeal  will  be 
dismissed  with  costs. 


The  30th  July  1874. 

Present : 

The  Hon'blc  Sir  Richard  Couch.  AT/.,  Ckuf 
Justice,  and  the  Hon'ble  W.  Ainslic, 
Judge. 

Act  VII I.  of  Z859,  s.  254~Arbitratioiu 

Case  No.  2927  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Deputy  Commissioner  of  Luckimpon, 
dated  the  20th  September  iS'/j,  modify- 
ing a  decision  of  the  Extra  Assisianl 
Commissioner  of  Debrooghur^  dated  iht 
28th  February  i8jj. 

Puna  Bibee  (Defendant),  Appellant, 

versus 

Khoda  Buksh  Beparee  (Plaintiff), 
Respondent. 

BaboG  Lall  Mohun  Doss  for  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondent. 

An  Appellate  Court,  in  referring  a  case  under  Act  VII I. 
of  1^59,  s.  354,  has  no  power  to  order  the  6rst  Court  to 
call  upon  the  parties  to  the  suit  to  agree  to  arbitratioo. 
or,  on  their  failing*  to  do  so,  to  appoint  arbitrators. 

Where  this  is  done  and  the  parties  waive  the  irrefO' 
larity,  and  consent  to  the  matter  being- tried  by  arlMtra* 
tors,  they  cannot  afterwards  on  special  appeal  object  t« 
the  proceedings. 

Couch,     C,J. — In     this     case    the  suit 
having  come  by  appeal   before  the  Depatr 
Commissioner  and    Subordinate  Judge  of 
Luckimpore,  ]ie  made  an  order  by  which  he  j 
referred  it  to  the  first  Court  to  call  upon  the 
parties  to  the  suit  to  agree  to  arbitration  10 
try  what  property  was  in  the  possession  of: 
the  deceased  Ala  Buksh,  or,   failing  their! 
doing  so,  the  Court  itself  was   to  appoint; 
arbitrators.     What  property  was  in  possession 
of   Ala   Buksh   was    a  question   which  the 
Subordinate  Judge  thought  it  necessary  to 
have  tried.  And  he  had  power,  under  section 
354  of  Act   VIII.   of   1859,   to   direct  the 
tirst  Court  to  try  it,  but  he  could  %xerdse 
the  power  only  in  the  manner  prescribed  by 
the  procedure  of  the  Courts.     He  had  not 
power  to  direct  the   Court  to  try  it  in  this 
way.     That  could  only  be  done  by  the  parties 
to  the  suit  consenting  to  it.     They  were 
competent,  when  the  case  came  down  to  the 
first  Court  to  have   the  question   tried,  to 
agree  that  it  should  be  tried  by  arbitrators 
They  were  also  competent,  if  they  though 
fit,  to  waive  this  irregularity  in  the  order  of 
the  Subordinate  Judge,  and  to  assent  to  the 
inquiry  being  made  in  that  way.     And  it 
appears  th&t  when  the  case  came  back  to  the 
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first  Court  the  defendant,  who  is  now  the 
appellant,   and  who  objects  that  what  was 
done  was   without  jurisdiction,  presented  a 
petition  to  the  Court  giving  a  list  of  persons 
from  which  the  Court  might  select  the  arbi- 
trators.   It  recited,  it  is  true,  the  order  of 
the  Subordinate  Judge,  but  it  concluded  by 
consenting  to  the  question  being  determined 
by  arbitrators  to  be  appointed,  and  undoubt- 
edly raised  no  objection  to  the  irregular  order 
which  had  been  made  by  the  Subordinate 
Jadge.     And  it  would  appear  that  the  plaint- 
iff also  submitted  a  list,  and  from  the  two 
lists  three  persons  were  selected  by  the  Judge 
of  the  first  Court,  whose  names  appear  in 
both  lists,  which  was  a  very  fair  and  proper 
way  of  making  the  selection.     It  is  said  in 
the  judgment  of  the  Extra  Assistant  Com- 
missioner that   this   was  done  though   the 
defendant  objected ;  and  the  case  was  pre- 
sented to  us  at  first  as  if  the  defendant  objected 
altogether  to  the  proceeding  by  arbitration. 
But  that  does  not  appear  to  be  the  case ;  the 
defendant  appears  to  have  objected  to  the 
selection  of  the    arbitrators.      We    cannot 
suppose  that  the  defendant  wanted  what  the 
pleader  for  the  appellant  suggested,  namely, 
that  all  the  seventeen  persons  named  bv  him 
should  be  amongst  the  arbitrators.     It 'is  too 
absurd  for  him  to  have  done  so,  although  it 
has  been  suggested  to  us  by  his  pleader. 

So  far  then  it  appears  that  the  defendant 
who  is  now  appealing  assented  to  the  order 
of  the  Subordinate  Judge  being.carried  out, 
and  waived  any  irregularity  that  there  was  in 
It.  It  further  appears  that  the  inquiry  was 
proceeded  with  by  the  arbitrators  who  were 
named,  and  the  defendant  produced  witnesses 
before  them,  and  they  came  to  a  finding 
upon  the  question  referred  to  them  and  laid 
It  before  the  firit  Court  with  the  evidence. 
This  was  dealt  with  by  the  first  Court,  and 
from  the  decision  come  to  by  it  there  was 
an  appeal.  It  appears  to  us,  looking  at  what 
has  taken  place,  that  the  defendant  cannot 
now  object  to  the  irregularity  in  the  order  of 
the  Subordinate  Judge.  It  is  too  late  now 
to  object  that  the  order  was  irregular  because, 
instead  of  leaving  it  to  the  first  Court  to  try 
the  qiiestion  in  the  ordinary  way,  it  gave  the 
direction  for  the  appointment  of  arbitrators. 
It  is  not  an  order  made  entirely  without 
jurisdiction  ;  it  was  an  irregular  proceeding 
.which,  if  objected  to  in  the  proper  way  and  at 
the  proper  time,  might  have  been  set  aside. 
That  was  not  done.  Certainly,  there  is  no 
reason  that  this  objection  should  be  allowed 
to  prevail  in  special  appeal. 
The  appeal  mtist  be  dismissed  with  costs. 


The  30th  July  1874. 

Present  : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  fudges, 

'*  Bhabak  Mehals*'— Local  Custom-Hindoo 

Law. 

Case  No.  943  of  1874. 

Special  Appeal  from   a  decision  passed  by 
the  Judge  of  Beerbhoomy  dated  the  jist 
December    iS'^J,   reversing  a   decision   of 
the  Moonsiff  of  Doobrajpore,   dated  the 
jist  May  i8yj. 

Nil  Madhub  Gossamee  (Plaintiff),  Appellanty 

versus 

Chunder  Mookhee  Gjssamee  (Defendant), 

Respondent. 

Baboo  Huree  Mohun  Chuckerbutty 
for  Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondent. 

Where  a  custom,  according  to  which  the  Rajahs  of 
Beerbhoom  had  granted  a  rignt  to  a  share  of  property 
described  as  "  Bhabak  Mchals,"  appeared  to  have  been 
always  recogrnized  by  the  Courts,  it  was  maintained, 
notwithstanding  that  it  is  in  contravention  of  the 
ordinary  Hindoo  law. 

Markby^  J. — The  plaintifif  in  this  case 
claims  a  right  to  an  eight-annas  share  of 
what  he  describes  as  *'  Bhabak  Mohals.'''  He 
says  ''  that  agreeably  to  the  long-established 
custom,  the  properties  of  the  Vaisnabs  and 
Vaisnabis  in  the  aforesaid  mehals  dying 
without  heir  have  been  divided  among  us 
according  to  our  respective  shares,"  and  he 
specifies  the  locality  in  which  he  says  this 
custom  prevails,  namely,  22  mouzahs  of  Doob- 
raj pore  and  the  neighbourhood.  The  defend- 
ant claims  a  similar  right  not  under  a  custom, 
but  under  a  grant  from  the  Rajahs  of  Beer- 
bhoom. The  first  Court  raised  the  proper 
issue,  whether  the  "  Bhabak  Mehal"  in  dispute 
belongs  to  the  plaintiff  or  to  the  defend- 
ant? But  instead  of  trying  that  issue  the 
Moonsiff  expressed  an  opinion  that  no  such 
right  as  is  claimed  by  the  defendant  could 
be  granted  by  the  Rajahs  of  Beerbhoom, 
and  he  gave  the  plaintiff  a  decree,  not  upon 
the  ground  that  he  proved  the  custom  which 
he  alleged,  but  upon  the  ground  thatjie  is  the 
gooroo  of  the  deceased  person.  The  Lower 
Appellate  Court,  we  think,  quite  rightly 
says  that  that  was  not  the  question  between 
the  parlies.  The  question  was  to  whom  this 
righc  belongs,  and  the  Judge  finds  that  it 
belongs  to  the    defendant.    The   plaintiff, 
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special  appellant,  again  seeks  to  raise  the 
question  that  this  right  is  a  right  which 
the  Rajahs  of  Beerbhoom  cotild  not  grant 
to  the  defendant  as  that  would  be  in  contra- 
vention of  the  Hindoo  law.  We  think  he 
cannot  raise  that  question  now.  It  was 
admitted  by  both  parties  at  the  outset  of  the 
case  that  there  was  such  a  custom  in  this 
district,  and  ahhough  no  doubt  the  custom 
is  of  a  peculiar  character,  yet  it  appears 
that  it  has  been  always  recognized  by  the 
Courts,  notwithstanding  that  it  is  in  contra^ 
vention  of  the  ordinary  Hindoo  law.  If  it 
had  been  necessary  for  us  to  consider  the 
validity  of  this  custom,  we  should  probably 
have  presumed  that  that  custom  had  a  legal 
origin.  But  it  is  sufficient  in  this  case  to 
say  that  upon  the  case  made  by  both 
the  parties,  there  is  such  a  custom  in  this 
district:  and  that  the  Court  below  has 
found  that  the  right  belongs,  not  to  the  plaint- 
iff, but  to  the  defendant. 
The  special  appeal  is  dismissed  with  costs. 


ring  to  those  documents  that  the  word  used 
is  the  Bengalee  word  projah.  Now,  in 
a  great  many  cases  which  have  been  before 
us  lately,  in  which  a  question  has  arisen 
whether  the  person  who  is  called  projah 
is  a  ryot  or  not,  it  has  been  uniformly  held, 
and  we  may  say  without  any  objection  on  the 
part  of  any  one,  that  the  word  projah  is  not 
a  word  which  defines  accurately  in  any  way 
the  status  of  a  tenant.  Therefore  those 
documents  to  which  the  Subordinate  Judge 
refers  ought  not,  as  it  appears  to  us,  to  be 
used  either  as  confirming  or  contradicting 
the  allegations  of  the  parties.  They  are 
consistent  with  the  case  as  well  of  the 
plaintiff  as  of  the  defendant.  Upon  these 
grounds,  therefore,  we  think  that,  as  so  much 
stress  has  been  laid  upon  these  documents, 
the  judgment  of  the  Lower  Appellate  Court 
cannot  be  supported,  and,  as  we  have  said 
before,  the  case  must  be  remanded  for  re-trial 
Costs  will  abide  the  ultimate  result. 


The  30th  July  1874. 

Present  : 

The    Hon'ble    W.    Markby,  and    Romesh 
Chunder  Mitter,  Judges. 

Projah — Tenant 

Case  No.  806  of  1874. 

Special  Appeal  from   a  decision  passed  by 
the    Officiating    i^uhordinate     Judge    of 
Beerbhoom,  dated  the  ijth  January  1874, 
reversing  a   decision   0/  the   Moonsiff  of 
Ramporehaut,  dated  the  $th  July  18 J 3. 

Kedarnath  Mitter  (one  of  the  Defendants), 

Appellant, 

versus 

Sookoomaree  Debia  (Plaintiff), 
Respondent. 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondent. 

The  word  projah  does  not  define  the  status  of  a  tenant. 

Markby,  J. — Wjt  think  that  the  judgment 
of  the  Lower  Appellate  Court  must  be  set  1 
aside,  and  the  appeal  remanded  for  re-trial  I 
upon  this  ground  that  the  Subordinate  Judge  j 
has  said  in  respect  of  three  sets  of  docu-  ' 
ments  to  which  he  refers  that  the  plaintiff  ! 
|s  designated  as  ^  ryot,    We  find  ^^  refer-  ' 


The  31st  July  1874. 
Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Milter,  Judges, 

Principal  and  Agent— Zemindar  and 
G6mashta— Fraud, 

Case  No.  2117  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dinagepore,  dated  the  20ik 
June  t8jj,  affirming  a  decision  of  the 
Moonsiff  of  Maldah,  dated  the  241k 
February  i8j^. 

KoonjoLall  Mundul  (Defendant),  Appellant, 

versus 

Dabee  Pershad  Tewaree  (Plaintiff), 
Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondent. 

In  a  suit  by  a  zemindar  ag^ainst  a  sfomashta  whete 
fraud  is  not  alleged,  the  Court  cannot  assume  it  mcsdj 
on  the  ground  that  the  accounts  were  not  filed  till  the 
close  of  the  year  of  the  determination  of  the  agency. 

Markby,  J^.— It  is  not  denied  in  this  case 
that  if  the  plaintiff  cannot  bring  himself 
within  the  proviso  of  section  30,  Act  VIII. 
(B.C.)  of  1869,  the  suit  is  barred.  It  is  said 
that  the  District  Judge  has  found  that  he 
comes  within  that  proviso,  because  the 
zemindar  has  by  means  of  fraud  been  kept 
from  thq  Knowledge  of  th^  receipt  of  iho 
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money  now  claimed.  Now,  it  is  to  be  observed 
that  in  the  plaint  there  is  no  allegation  of 
fraud  whatsoever.  The  zemindar  himself  says 
that  he  charges  the  gomashta  with  this 
amount  npon  the  account  which  the  gomashta 
himself  filed.  The  Judge,  however,  has  said 
that  it  must  be  assumed  to  be  a  fraud  for  a 
gomashta  to  neglect  to  file  his  accounts. 
Now,  we  by  no  means  say  that  under  some 
circumstances  the  delay  by  a  gomashta  in 
filing  his  accounts  may  not  be  evidence  of 
fraud.  But  where  no  fraud  is  alleged,  and 
where  the  only  evidence  is  that  the  accounts 
were  not  filed  till  the  close  of  the  year  of  the 
determination  of  the  agency,  we  think  the 
Court  was  wrong  in  saying  that  fraud  must 
be  assumed  against  the  gomashta.  It 
appears  to  us  therefore  that  the  decision  of 
the  Lower  Appellate  Court  extending  the 
period  of  limitation  is  wrong  and  must  be 
reversed  ;  and  that  on  the  ground  of  limitation 
the  suit  must  be  dismissed  with  costs. 


The  31st  July  1S74. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Review — Obj  ection. 

Case  No.  2949  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  Tip  per  ah.  dated  the  tSth  August 
iSy^^  reversing  a  decision  of  the  Moonsiff 
of  Nasirnuggurf  dated  the  22nd  November 

Ram  Joy  Goopto  (Defendant),  Appellant^ 

versus 

Sreemutty  Ju^odessuree  (Plaintiff), 
Respondent. 

Bab 005  Sreenath  Banerjee  and  Bharut 
Chunder  Dutt  for  Appellant. 

Baboo  Aukhil  Chunder  Sen  for 
Respondent. 

Where,  owing'  to  the  conduct  of  the  opposite  party, 
who,  though  served  with  notice,  made  no  objection,  an 
applicant  tor  review  had  no  opportunity  oi  showing*  that 
a  new  piece  of  evidence  which  he  adduced  was  not  with- 
in bis  knowledge,  and  could  not  be  adduced  by  him  when 
the  decree  was  passed,  such  opposite  party  cannot  after- 
wards  be  allowed  to  object  on  the  ground  of  the  Full 
Bench  Ruiing  in  20  W.  R.,  p.  S4. 

Thi  Full  Bench  in  Volume  XX.,  Weekly 
Reporter,  page  84,  laid  down  that  *'  an  order 
"  granting  a  review  on  the  ground  of  dis- 
"  covery  of  new  evidence  can  be  questioned 


''in  special  appeal,  on  the  ground  that,  if  a 
"  review  is  granted  without  its  being  shown 
**  that  the  new  evidence  was  not  within  the 
"  knowledge  of  the  applicant,  or  could  not  be 
"  adduced  by  him,  when  the  decree  was 
"  passed,  it  is  an  error  in  procedure,  and 
"  therefore  open  to  special  appeal." 

Now,  in  this,  case  both  the  Additional 
Moonsiff  and  the  Judge  on  review  have 
admitted  the  plaintiff's  title.  At  first,  the 
Moonsiff,  with  considerable  hesitation,  found 
that  she  had  not  been  able  to  prove  posses- 
sion within  twelve  years  prior  to  suit,  and 
the  Additional  judge  also,  after  saying  that 
the  plaintiff's  title  was  good  but  for  the  lapse 
of  time,  upheld  that  decision.  The  plaintiff 
then  put  in  a  fresh  piece  of  evidence  stating 
in  her  grounds  of  review  that  it  was  not 
within  her  knowledge  when  the  decree  was 
passed. 

A  day  was  fixed  for  the  hearing  of  the 
review,  the  opposite  party  had  notice,  and 
made  no  objection  whatever  to  the  receipt  of 
that  document.  The  plaintiff,  therefore,  had 
no  opportunity  of  showing  to  the  Courts 
below  that  that  piece  of  evidence  was  not 
within  her  knowledge,  and  could  not  be 
adduced  by  her  when  the  decree  was  passed. 
That  is  owing  entirely  to  the  conduct  of  the 
opposite  party,  and  yet  the  opposite  party 
now  wishes  to  rely  on  the  ruling  of  the  Full 
Bench,  as  shutting  out  the  plaintiff  from 
redress  undtfr  the  review.  I,  therefore,  over- 
rule that  first  objection. 

Then  the  next  objection  is  that  the  onus 
has  been  thrown  on  the  wrong  party.  The 
Judge  does  start,  it  is  true,  by  saying  that  the 
onus  is  on  the  defendant,  but  then  he  says 
also  that,  independent  of  the  document  pro- 
duced on  review,  the  other  evidence  on  the 
record  is  sufficient  to  dispose  of  the  plea  of 
limitation.  Then,  with  reference  to  the 
document  filed  on  review,  it  appears  that  the 
zemindar  sued  to  resume,  making  the  sons  of 
the  plaintiff  in  this  case  and  some  of  the 
defendants  parties  in  that  case,  and  the 
defendant,  special  appellant,  stated  in  his  writ- 
ten statement  that  he  and  his  other  co-sharers 
were  in  possession  of  the  land.  Now,  look- 
ing to  the  fact  that  the  sons  of  the  plaintiff 
were  parties  to  that  suit,  I  think  that  this 
admission,  although  by  no  means  conclusive, 
taken  with  the  finding  of  the  Judge  that  the 
plaintiff  has  proved  possession  up  to  1267,  is 
sufficient  to  save  the  case  of  the  plaintiff  from 
the  statute  of  limitations,  and  it  is  also  clear 
that  her  title  is  a  good  one. 

The  special  appeal  must  be  dismissed  with 
costs. 
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The  ist  August  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Suit  by  Heirs— Plea  of  Possession  under  a  Will 
—Onus  Probandi— Mahomedan  Law. 

Case  No.  2178  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Shahahad^  dated 
the  24th  June  i8yj,  reversing  a  decision 
of  the  Moonsiff  of  Sasseeram^  dated  the 
28th  February  i8jj, 

Sukoomut  Bibee  and  others  (Plaintiffs), 

Appellants^ 

versus 

Shaikh  Warris  Ali  and  others  (some  of  the 
Defendants),  Respondents. 

Moonshee  Abdool  Baree  for  Appellants. 

Moonshee  Mahomed  Yusoof  for  Respondents. 

In  a  suit  for  an  undivided  share  of  property  cUimed 
by  plaintiffs  as  heirs  of  the  deceased  owner,  where 
defendants  pleaded  possession  under  a  wuseeutnamah 
or  will : 

Hbld  that  the  Court  could  not  tell  how  far  the  will 
was  valid  or  invalid  under  the  Mahomedan  law»  which 
allows  a  testator  to  give  away  from  his  heirs  only 
one- third  of  his  property,  and  therefore  the  onus  was 
on  the  defendant  to  furnish  a  complete  statement  of  the 
testator's  property  at  the  time  of  his  death  ;  failing 
which,  plaintiffs*  claim  must  prevail. 

Phear ^  J. — In  this  case  the  plaintiffs  say 
that  on  the  death  of  one  Saadut  Ali,  they 
became  heirs  of  a  certain  undivided  share, 
which  they  specify,  of  the  property  left  by 
him  ;  and  so  a!lso  on  the  death  of  Koodrut 
Ali  and  Keramut  Bibee  respectively,  they 
became  heirs  of  an  undivided  share  in  the 
property  of  these  persons,   which   was   an 
ijmalee  portion  of  the  same  property  as  that 
which  belonged  to  Saadut  Ali ;  that  in  the 
result  they,  the  plaintiffs,  so  became  entitled 
to  an  undivided  4-anna  8-pie  share  of  each 
of  two  mouzahs,  namely,  Mouzah  Purseah 
and   Mouzah  Abdulpore,  and  of  a  i-anna 
5-krant  share  of  a  third  mouzah,  Mouzah 
Baboora.     And  they  allege  that  the  defend- 
ants under  colour  of  two  pretended  instru- 
ments of  title  obtained   from    Saadut  Ali 
during  his  life,  namely,  an  ikrarnamah  of 
1859,  which  they  say  is  void  and  inoperative, 
and  a  hibanamah  of  1862,  and  also  by  means 
of  various  sub-conveyances  and  deeds  of 
charge   as    between    themselves,    have  all 
wEongfuIly  got  possession  of  the  plaintiffs' 
share  in  the  property  as  well  as  possession  of 


such  shares  in  the  same  properly  as  they 
themselves,  or  some  of  them,  are  entitled  to; 
and  that  they  are  in  this  way  wrongfully 
keeping  the  plaintiffs  out  of  the  shares  whicb 
have  just  been  named. 

The  answer  of  the  defendants  is,  first,  that 
the -suit  is  barred  by  limitation  ; 

2ndly, — That  the  suit  is  multifarious ; 

^rdly, — That  the  plaintiffs  have  acquiesced 
in  the  dealings  with  the  property  by  virtue 
of  which  the  defendants  have  become  holders 
of  it; 

'^thly, — That  the  ikrarnamah  and  hiba- 
namah are  valid  to  the  extent  of  one-third  of 
Saadut  Ali's  share; 

Sthly. — That  the  defendants  have  not  got 
possession  of  the  plaintiffs'  share  of  the  pro- 
perty at  all ;  and 

zW/y.— That  the  plaintiffs  have  not  go: 
the  title  upon  which  they  bring  their  suit 

It  is  obvious  upon  this  state  of  the  case 
that  it  was  incumbent  upon  the  plaintiffs  in 
the  first  place  to  prove  the  inaterial  allega- 
tions of  fact  which  they  made  in  their  plaint. 

And  if  they  succeeded  in  establishing  these 
allegations,  then  it  would  lie  upon  the  defend- 
ants to  show  that  they  had  a  better  title  than 
the  title  of  heirship  set  up  by  the  plaintiffs  to 
this  property. 

The  Court  of  first  instance  gave  a  decree 
in  favour  of  the  plaintiffs  to  the  extent  of  a 
portion  of  their  claim.  The  Moonsiff  was  of 
opinion  that  the  plaintiffs'  case  had  been 
established  by  the  evidence;  bat  hs  also 
thought  that  the  so-called  ikrarnamah  of 
1859  ^^^s  ^^\\^  and  operative  to  pass  to  the 
defendants  a  portion  of  the  property.  So 
that  the  plaintiffs  were  only  entitled  to 
recover  a  portion  of  that  to  which  they  laid 
claim  in  their  plaint. 

On  appeal  from  this  decision  to  the  Judge, 
the  decree  of  the  Moonsiff  was  entirely 
reversed.  The  Judge  says  : — *•  The  first  point 
"  to  notice  in  this  case  is  the  exceediogl.r 
"  confused  and  complicated  form  which  it 
"  has  assumed  from  the  attempt  on  plaintiff  s 
"  part  to  confine  two  altogether  different 
"  matters  in  one  suit,  and  from  the  Moonsiff 
"  not  clearly  apprehending  and  fixing  his 
"  attention  upon  the  real  demand,  and  after 
"  he  found  the  ground  pass  away  from  under 
"  plaintiff's  feet,  instead  ot  dismissing  his 
"  suit,  attempting  to  define  the  plaintiff's 
"  rights  on  a  different  basis,  though  all 
'*  materials  for  enabling  him  to  do  so  correctly 
*'  were  absent.  The  plaintiffs  sue  for  a 
"  certain  share — 4  annas  8  pie — ^in  two  Moa- 
"  zahs  Purseah  and  Abdulpore,  and  i  anna 5 
"  krants  in  Baboora,  alleging  that  they  are 
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"entitled  to  a  4-anna  8-krant  share  in  the 
"estate  left  by  Saadut  AH.  Now,  it  may  be 
"perfectly  true  that  plaintiffs  are  entitled 
"to  that  portion  of  the  property  left  by 
"  Saadut  Ali,  and  yet  that  such  right  entitles 
"tbem  to  an  altogether  different  share  in 
"their  specific  mouzahs." 

The  Judge  goes  on  to  explain  what  he 
means  by  this,  which  otherwise  would  not  be 
very  clear.  He  proceeds  to  say :  "  Till  we 
"know  what  property  Saadut  Ali  left  at  death, 
"we  cannot  say  what  are  plaintiff's  rights-in 
"any  particular  mouzahs.  It  is  evident 
"these  three  mouzahs  situated  in  Shahabad 
"  do  not  comprise  all  his  estate,  for  already 
"another  heir  has  brought  ,a  suit  and 
"obtained  a  decree  for  2  annas  9  pie  of  his 
"property  in  the  district  of  Ghazeepore. 
"Suppose  Saadut  Ali  besides  these  mouzahs 
;  "  left  a  number  of  others  heavily  encumbered, 
"mortgaged  beyond  their  value,  a  4-anna 
"share  of  these  mouzahs  now  in  litigation 
"  might  represent  a  much  larger  share  of  his 
"available  assets.  The  plaintiffs  would  get 
"  the  flesh  and  leave  the  bones  to  others." 

li  seems  that  the  Judge  has  here  fallen 
somewhat  into  a  misapprehension.  If  the 
plaintiffs'  title,  as  alleged  in  the  plaint,  is  made 
oat,  then  they  have  a  right  to  an  undivided 
share  of  every  portion  of  Saadut  All's  pro- 
pert}',  that  is,  that  share  of  the  encumbered 
xttouzahs  would  belong  to  them  just  as  much 
as  the  same  share  of  the  unencumbered  mou- 
ths. Although  they  may  confine  their  pre- 
sent suit  to  the  object  of  recovering  from  the 
defendants  their,  the  plaintiffs',  share  of  the 
itmencumbered  mouzahs,  this  would  not  relieve 
them  from  the  necessity  of  contributing  to  the 
discharge  of  the  encumbrances  on  the  other 
mouzahs,  if  they  ever  seek  to  get  their  share 
in  those  also.  This  result  only  would  happen 
that  they  would  recover  less  than  the  full 
amount  of  the  property  to  which  they  were 
entitled  by  confining  their  suit  to  ihe 
tinencumbered  mouzahs.  It  may  well  enough 
be  the  case  that  it  is  not  worth  their  while 
to  attempt  to  recover  the  property  which  was 
burdened  beyond  its  value ;  but  that  is  no 
xeason  why  they  should  not  seek  to  recover 
their  own  share  in  the  property  which  was 
»ot  encumbered.  The  argument  to  which  the 
Judge  seems  to  have  attached  some  importance 
is  not  in  truth  of  any  value  for  the  solution 
of  this  case.  But  he  goes  on  to  say :  '*  But 
"this  objection  becomes  overwhelming  when 
**we  have  to  consider  the  effect  of  the  deed 
"which  the  Moonsiff  holds  to  b3  a  wuseeut- 
"namah  or  will.  Accepting  the  Moonsiff's 
*  view  as  correct,  and  ic  is  the  view  already 
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"taken  of  the  document  by  the  Judge  of 
"  Ghazeepore,  no  effect  can  be  given  to  that 
"  view  without  a  detailed  'account  of  the 
**  property  left  by  Saadut  Ali."  This  may 
be  so,  but  the  question  is, "  no  effect "  in  favour 
of  whom  ?  It  is  the  defendant  who  relies 
upon  this  portion  of  the  wuseeutnamah.  If 
the  wuseeutnamah  is  put  out  of  the  way, 
then  the  plaintiff  on  the  facts  stated  in  his 
plaint  is  entitled  to  the  full  share  which  he 
claim?.  It  is  the  defendant  who  says  :  **  You 
are  not  entitled  to  that  share,  because  I  have 
got  a  portion  of  that  property  conveyed  to 
me  by  the  wuseeutnamah."  If  this  be  so,  it 
is  the  defendant  who  is  bound  to  show  that 
the  wuseeutnamah  is  operative  in  his  favour. 
.The  Judge  proceeds:  **This  deed  only 
"  deals  with  two  of  the  Mouzahs  Purseah  and 
"  Abdulpore,  and  though  the  Mussulman  law 
"  allows  a  testator  to  give  away  from  his 
"heirs  only  one-third  of  his  property,  who 
"  shall  say  that  Saadut  Ali  had  no  power  to 
"  give  away  the  entire  of  these  mouzahs.  If 
"  the  income  derived  from  them  be  less  than 
"  one-third  of  his  entire  property  he  clearly 
"  had  the  right,  and  the  wuseeutnamah 
"  would  be  valid  to  its  fullest  extent,  and 
"  plaintiffs*  present  claim  inadmissible  so  far 
"  as  they  ask  for  a  portion  of  those  mouzahs. 
"  The  Moonsiff  has  not  considered  this 
"  difficulty,  but,  while  quite  in  ignorance  as 
"  to  the  property  actually  left  by  Siadut  Ali, 
"  has  held  the  wuseeutnamah  valid  for 
"  one-third  of  the  two  mouzahs  disposed  of 
"  under  it,  and  invalid  for  the  remxining 
"  two-thirds.  Even  on  the  facts  before  him. 
"  this  was  indefensible  ,  for  whatever  other 
"  property  Saadut  Ali  may  have  left,  in  thi^ 
"  case  three  mouzahs  are  mentioned,  and  it 
"  is  one-third  of  the  sum  of  the  three 
"  mouzahs  th^  Moonsiff  should  have  held 
"the  bequest  valid  for,  and  what  proportion 
"  of  the  two  mouzahs.  Abdulpore  and 
"  Purseah,  disposed  of,  this  would  have  been 
"  equivalent  to,  no  one  can  say,  until  an 
•'accurate  account  be  taken,  so  that  with- 
"  out  an  account  no  Court  can  say  what 
"  plaintiffs'  interest,  in  those  two  mouzahs 
"  would  be,  or  what  proportion  of  the  land 
"  or  rental,  supposing  their  position  as  heirs 
"  undisputed  of  those  mouzahs,  plaintiffs 
**  would  be  entitled  to  the  enjoyment  of." 

It  should  be  put  the  other  way :  until 
an  inquiry  of  this  kind  has  been  made,  or 
facts  of  this  kind  have  been  established,  no 
one  can  tell  what  the  defendants  have 
obtained  under  this  wuseeutnamah.  The 
Judge  has,  in  the  view  which  he  has  taken 
of  this  case,  placed  the  burden  of  proof  upon 
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the    wrong    party.    And    it    is     somewhat 

strange  that  he  should  have  fallen  into  this 

error,  because   he  says  afterwards :    "  The 

'  whole  of  the  calculations  of  the  Moonsiff 

'  as**  to  the  share  plaintiffs  are  entitled  to  are 

*  incorrect  and  rendered  worthless  from  not 
'  attending  to  this  point.  Holding,  as  he 
'  does,  the  deed  impugned  to  be  a  wuseeut- 
'  namah,  he  could  not  possibly  tell  how  far 
'  it  excluded  plaintiffs'  claim,  unless  he  had 
'  before  him  a  complete  statement  of  Saadut 

*  All's  property  with  incumbrances,  &c.,  at 
^  the  time  of  death,  for  until  then  he  could 

*  not  tell  how   far  the   wuseeutnamah  was 

*  valid,  or  how  far  invalid  for  contravening 
'  the  restriction  Mussulman  law  imposes  on 

*  the  testamentary  power." 

This  is  a  right  statement  of  the  case :  until 
sufficient  facts  to  elucidate  this  point  were 
established,  it  could  not  be  said  how  far  the 
wuseeutnamah  excluded  the  plaintiff's  claim. 
And  if  these  facts  have  not  been  established 
by  the  defendant,  the  plaintiff's  claim  ought 
to  prevail  to  its  fullest  extent. 

The  Judge  has  finally  dismissed  the  suit 
on  the  ground  that  the  plaintiff  has  not 
proved  that  which  substantially  it  was  the. 
duty  of  the  defendant  to  prove.  There  has 
not,  we  think,  been  a  right  trial  of  this  case 
in  the  Court  below,  and  therefore  we  reverse 
the  decision  of  the  Lower  Appellate  Court 
and  remand  the  case  to  that  Court  for  re-trial. 

Costs  must  abide  the  event. 


The  3rd  August  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch.  Kt.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Mala  Fides— Benamee  Sale. 
Case  No.  2441  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Upper  ah, 
dated  the  2jrd  December  18^2,  reversing 
a  decision  of  the  Moonsiff  of  Ameer- 
gong,  dated  the  2^th  February  i8ji, 

Mussamut  Meher  Banoo  (Plaintiff), 

Appellant, 

versus 

Keramut  Ali  and  others  (Defendants), 
Respondents. 

Baboo  Nullit  Chunder  Sen  for  Appellant. 
Mr.  C.  Gregory  for  Respondents. 

In  a  suit  to  establish  plaintiff's  right  under  akobala 
to  land  attached  in  execution  of  a  decree  against  her 


husband,  the  question  arose  whether  she  was  the  real 
purchaser  or  only  a  benamee  for  her  husband.  Tbe 
Lower  Appellate  Court,  supposing^  that  the  sale  to 
plaintiff  had  been  made  just  before  the  decree  was 
passed,  found  that  the  transaction,  though  primd  facie  1 
sale  to  the  wife  and  supported  by  possession,  was  00c ia 
which  there  was  much  suspicion  of  mala  fides,  aod  So- 
missed  the  suit: 

Hbld  that  the  Judge  committed  an  error  of  law  ii 
resting  its  decision  upon  circumstances  of  this  kind. 

Couch,  C.J. — The  suit  was  brought  by  the 
plaintiff  to  establish  her  right  to  8  kanees  of 
land  which  appears  to  have  been  attached 
under  a  decree  against  her  husband,  Asgm 
All,  and  the  question  was  whether  the  plaiot- 
iff  was  the  real  purchaser  of  the  land,  or  it 
had  been  bought  by  Asgur  Ali  in  her  name. 

The  Moonsiff  found  that  the  land  was  tbe 
plaintiff's,  and  that  the  purchase  was  reaSj 
made  by  her.  He  accordingly  made  a  decree 
in  her  favour,  declaring  that  she  had  a  right 
to  the  possession.  He  says  in  his  judgment 
that  it  had  been  clearly  proved  that  the 
plaintiff  was  and  is  now  in  possession  under 
a  genuine  purchase,  and  at  the  end  be  savs 
that  the  defendant  could  not  prove  that 
Abdool  Ali  had  entered  into  the  land,  orvas 
in  possession  thereof,  which,  we  think,  sbovs 
that,  in  the  Moonsiff's  opinion  at  least,  and 
we  must  take  it  he'  was  competent  to 
form  an  opinion  upon  that  matter,  the 
evidence  which  Mr.  Gregory  has  alluded  10 
as  proving  possession  had  not  satisfied  hiffl. 
He  also  says  that  the  decree  in  the  enforc^ 
ment  of  which  the  land  was  attached  aod 
sold  was  recorded  against  Asgur  Ali  lon$ 
after  the  purchase,  as  the  defendant's  pleaders 
admit.  It  may  be  that  there  would  be  t 
dif!iculty  in  showing  from  these  proceedings 
that  it  was  so ;  but  we  cannot  suppose  that 
the  Moonsiff  would  write  this  in  his  jadg* 
ment  unless  the  defendant's  pleaders  did  make : 
an  admission  of  this  kind.  So,  there  was, 
apparently,  sufficient  to  justify  the  Moonsiff 
in  coming  to  the  decision  which  he  did  io 
favour  of  the  plaintiff. 

There  was  an  appeal  from  his  decisioQ 
which  was  heard  by  the  Additional  Judge, 
who  says  that  ''in  this  suit  the  plaintiffs 
"  case  would  be  complete,  if  the  bona  fides  d 
'^  the  transaction,  supported  by  documentuy 
''and  oral  evidence,  was  believed  in;  bat 
"  upon  going  into  them  we  find .  that  tbe 
"sale  to  Meher  Banoo,  supported  by  its 
"  registered  kobala  of  many  years'  standing, 
"  was  made  just  before  the  decree  was  passed 
"of  which  the  other's  auciion-sale  was  the 
"  consequence,  and  when  the  suit  itself  ina:>i 
"  have  been  pending.  This  must  raise  saspi- 
"  cion.  The  proofs  of  sale  to  Meher  Banoo, 
"  and  papers  and  transactions  relating  thereto^ 
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"are  perfectly  compatible  with  the  sale 
"  having  been  really  to  her ;  but  at  the  same 
"  time,  if  the  purchase  had  really  been  made 
"  with  her  husband's  money  with  intent  to 
"deceive,  and  if  that  intent  had  been  borne 
"in  mind,  the  proceedings  in  connection 
"  with  Meher  Banoo's  nominal  purchase  of 
"the  land  would  have  been  such  as  they 
"  appear  to  have  been/' 

Here  he  does  not  allude  to  any  circum- 
stance other  than  the  dates  of  the  decree 
and  (he  purchase,  which  would  throw  suspi- 
cion upon  the  reality  of  the  plaintiff's 
purchase.  He  says  that  all  the  circum- 
stances and  all  the  evidence  were  consistent 
with  either  the  one  view  of  the  case  or  the 
other ;  and  the  only  thing  that  he  fixes  upon 
as  causing  a  suspicion  in  his  mind  is  that  the 
kobala  was  made  just  before  the  decree  was 
[passed.  This,  according  to  the  admission  of 
[the  defendant's  pleader,  stated  by  the  Moon- 
[Siff,  was  not  the  case  ;  and  the  suspicion  of 
the  Judge  is  founded  upon  what  appears  to 
be  a  mistake.  How  the  mistake  occurred  it 
is  impossible  to  say.  But  assuming  that  the 
Judge  was  not  mistaken  in  supposing  that  the 
^rchase  was  made  not  long  before  the 
l^ree  was  passed,  and  even  pending  the  suit, 
%  ts  not  a  circumstance  to  create  any  parti- 
jBttlar  suspicion.  It  was  not  a  conveying 
S(way  of  property  which  Asgur  Ali  had  or  a 
icetended  sale  of  it  to  his  wife  or  a  gift  to 
pier,  but  a  purchase  from  a  third  person.  It 
|l possible  that  notwithstanding  the  husband 
IKtt  being  sued,  the  wife  might  have  some 
'operty,  and  they  might  wish  that  it  should 
invested  in  this  way.  Allowing  the  case 
be  as  the  Judge  states,  it  does  not  appear 
as  to  be  a  circumstance  which  would 
tify  him  in  finding  that  the  transaction, 
ich  is  primd  facie  a  purchase  by  the  wife, 
which,  according  to  the  Moonsiff,  was 
ported  by  possession  which  was  consistent 
jMth  that,  was  one  in  which  there  was  much 
MKspicion  of  possible  mala  fides  in  the 
wrchase,  and  in  therefore  deciding  that  the 
ittree  of  the  Moonsiff  in  the  plaintiff's  favour 
poald  be  reversed.  The  way  in  which  he 
KKpresses  himself  shows  that  he  had  not  that 
lefore  him  which  could  justify  him  in  point 
pi  law  in  reversing  this  decree.  He  only 
s  "  too  much  suspicion  of  possible  mala 
s."  But  it  is  not  enough  that  there 
uld  be  a  possible  mala  fides.  He  ought 
find  that  the  transaction  was  not  what  it 
eared  to  be ;  that  instead  of  being  a 
chase  by  the  wife,  it  was  a  purchase  by  the 
band  in  the  wife's  name.  He  has,  to  my 
d,  committed  an  error  in  law  in  resting 


his  decision  upon  circumstances  of  this  kind 
and  saying  that  on  that  account  he  thought 
the  plaintiff  had  failed  to  establish  her  claim. 
A't  the  same  t!me  it  appears  to  be  a  case  in 
which 'it  is  fit  that  the  evidence  should  be 
submitted  again  to  the  lower  Court,  and 
that  it  would  not  be  right  for  us,  by  merely 
reversing  the  decree  of  the  Additional 
Judge,  to  allow  the  decision  of  the  Moonsiff 
in  the  plaintiff's  favour  to  stand:',  and  we 
understand  that  this  gentleman  is  no  longer  ^ 
there;  and  the  case  will,  if  we  remand  it,  be 
submitted  to  another  Judge.  We  shall,  there-  . 
fore,  reverse  the  decree  of  the  Lower  Appel- 
late Court  and  remand  the  case  to  that  Court 
for  re-trial.     The  costs  will  follow  the  result. 


The  3rd  August  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Breach  of  Contract  of  Marriage— Damages— 
Mahomedan  Customs. 

Case  No.  1852  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the    Additional     Subordinate    Judge    of 
Chittagong,   dated  the   2gth    May    iSyjy 
affirming   a  decision   of  the   Moonsiff  of 
that  District^  dated  the  2$th  March  18 J3. 

Asgur  Ali  Chowdhry  (one  of  the 
Defendants),  Appellant, 

versus 

Muhubbut  Ali  (Plaintiff),  Respondent. 

Baboo  Taruck  Nath  Sen  for  Appellant. 
Baboo  Gopal  Lall  Mitter  for  Respondent. 

The  father  o(  a  Mahomedan  girl,  alleging;  her  to  be 
under  age,  gave  her  in  marriage  to  plaintiff,  who,  suing 
for  establishment  of  conjugal  rights,  failed,  on  the 
ground  that  the  girl  was  of  age,  and  had  not  consented 
to  the  contract.  He  then  sued  the  father  to  recover  as 
damages  the  value  of  presents  made : 

Held  that  as  the  expense  was  not  incurred  in  conse- 
quence of  the  breach  of  contract,  but  voluntarily,  it 
could  not  be  recovered  as  damages ;  and  that  pluintiff 
could  only  claim  compensation  for  the  loss  of  the  girl 
as  his  wife : 

Hbld,  however,  that  if  fraud  were  established,  and 
plaintiff  could  show  that  the  presents  were  a  natural 
consequence  of  the  negotiations,  and  in  conformity 
with  general  custom,  he  might  recover  damages  to  be 
determined  by  the  circumstances. 

Markby,  J. — In  this  case  the  father  of  a 
Mahomedan  girl,  alleging  her  to  be  a  minor, 
had  given  her  in  marriage  to  the  plaintiff. 
After  the  marriage,  the  plaintiff  instituted  a' 
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suit  for  the  purpose  of  compelling  the  girl 
to  live  with  him  as  his  wife,  but  failed  bv 
reason  of  its  being  established  that  the  girl 
was  of  full  age,  and  that  she  had  not  given 
her  consent.  The  plaintiff  now  sues  the 
father,  alleging  thai  he  was  induced  to 
contract  the  marriage  with  the  father  by  the 
fraudulent  misrepresentation  of  the  father 
that  the  girl  was  under  age,  and  that  he  was 
therefore  competent  to  give  her  in  marriage ; 
and  the  plaintiff  seeks  to  recover  as  damages 
the  value  of  certain  presents  which,  he  says, 
he  had  made,  but  whether  to  the  father  or 
to  the  girl  is  not  very  distinctly  stated. 

The  only  substantial  issue  raised  in  the 
first  Court  was  whether  the  proper  marriage 
ceremonies  had  been  performed.  The  Moon- 
siff  upon  finding  that  these  ceremonies  had 
been  performed,  held  that  the  plaintiff  was 
entitled  to  recover,  and  proceeded  to  inquire 
which  of  the  presents  had  been  made  as 
alleged  by  the  plaintiff.  The  only  presents 
which  were  found  to  have  been  made  were 
ornaments,  clothes,  and  sweetmeats  to  the 
value  of  Rs.  180  or  thereabouts,  and  Rs.  80 
in  cash;  and  for  this  sum  the  Moonsiff 
gave  the  plaintiff  a  decree  with  costs. 

The  Lower  Appellate  Court  affirmed  this 
decision  and  dismissed  the  appeal. 
'  It  seems  to  have  been  considered  in  the 
Courts  below  unnecessary  to  inquire  into  the 
question  of  fraud ;  and  no  doubt  the  suit  for 
breach  of  contract  to  give  the  daughter  in 
marriage  might  lie  against  the  father  without 
fraud;  but  nothing  could  be  claimed  in  such 
a  suit  for  presents  made  to  any  member  of  the 
family.  This  expense  was  not  incurred  by 
the  plaintiff  in  consequence  of  the  breach  of 
contract,  but  was  voluntarily  incurred  by 
the  plaintiff  in  consequence  of  his  entering 
into  negotiations  for  the  marriage.  Even 
if  any  portion  of  the  above  presents 
were  made  to  the  father  himself,  they  must 
be  treated  as  purely  voluntary.  The  law 
would  not*  recognize  any  liability  or  under- 
taking on  ihq  part  of  the  husband  to  pay 
any  thing  to  the  father  in  consideration 
of  his  giving  his  daughter  in  marriage ;  and 
the  husband  being  under  no  legal  obligation 
to  give  any  thing  to  the  father  of  the  girl, 
or  the  girl  herself,  or  to  any  member  of  her 
family,  the  value  of  any  presents  which  he 
might  choose  to  make  could  not  be  recovered 
against  the  father  as  damages  simply  for  his 
breach  of  contract.  All  that  the  plaintiff 
could  be  entitled  to  recover  for  a  simple 
breach  of  contract  was  compensation  for  the 
loss  of  the  girl  as  his  wife.  Upon  this  head 
he  has  claimed  nothing  whatever. 


But  upon  the  allegations  in  the  plaint  the 
claim  is  unquestionably  capable  of  being 
treated  as  founded  upon  fraud ;  and  the  rale 
as  to  damages  in  suits  founded  upon  fraud  is 
wider  than  the  rule  as  to  damages  in  snils 
founded    upon    simple  breach  of  contract 
without  fraud.     If  fraud  were  established,  I 
think  the  plaintiff  might  then  show  that  he 
entered     upon    the     negotiations   for   the 
marriage  in  consequence  of  the  defendants 
representation  that  his  daughter  was  under 
age,  and  that  he  had  power  to  dispose  of  hei 
in  marriage,  and  that  it  was  a  natural  and 
probable  consequence  of  those  negotiaijons 
that    he    should,   in    conformity    with  the 
general  custom  of  the  country  to  that  effect, 
make  presents  to  the  girl  herself  and  to  the 
various  members  of  the  family.    It  would 
by  no  means  follow  even  then  that  the  plaint- 
iff  should  recover  the  whole  v^lue  of  socb 
presents.     But  the  fact  that  he  had  made 
such   presents  might,  I  think,  be  given  in 
evidence  to  assist  the  Court  in  estimating 
what  damage   is    justly    and    immediately 
referable  to  the  falsehood  of  the  statennent 
made  by  the  defendant.     This  would  not  in 
I  all  cases  equal  the  amount  of  presents  actiiall/ 
I  given ;   it   would   be  necessary   to  consider 
all  the  circumstances  of  the  case — ^amongst 
others,  the  rank  in  life  and  the  situation  of  the 
parties,  and  what,  having  regard  to  the  sociil 
customs  of  the  class  to  which  the  parties 
belong,  it  would  be  considered  reasonable  and 
proper  for  an  intending  husband  to  give. 

The  suit  is  one  of  a  novel  character,  and 
we  are  by  no  means  disposed  to  encourage 
the  prosecution  of  such  claims  as  these  in 
Courts  of  justice ;  but  we  are  not  prepared 
to  say  that  the  plaintiff  is  not  entitled  to  have 
the  question  of  fraud  tried. 

The  case,  therefore,  will  be  remanded  to 
the  Moonsiff  to  try  the  issue  whether  the 
defendant  Asgur  Ali  made  a  fraudnlent 
representation  to  the  plaintiff  that  his  daughter 
was  under  age  ;  and  if  he  finds  that  issne  iii 
favour  of  the  plaintiff  he  will  then  assess  the 
damages  to  which  the  plaintiff  is  entitled  on 
the  evidence  already  given.  Upon  the  issae 
of  fraud  the  parlies  will  be  at  liberty  to  give 
fresh  evidence.  If  the  issue  of  fraud  is  found 
against,the  plaintiff,  the  suitmust  be  dismissed, 
as  in  that  case  there  is,  in  our  opinion,  noproof 
of  any  damage  for  which  a  suit  would  he. 

Muter ^  J, — I  entirely  concur  in  this  order 
of  remand.  It  is  clear  from  the  judgment  d 
the  Courts  below  that  none  of  the  items  of 
losses  proved  in  this  case  are  damages  flowing 
from  the  breach  of  the  contract  of  marriage. 
The   plaintiff  is   not  therefore   entitled  to 
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recover  them  simply  upon  the  ground  that 
there  has  been  a  breach  of  contract  on  the 
part  of  the  defendant.  But  these  losses  are  of 
such  a  nature  as  may  be  shown  to  have  been 
the  probable  result  of  a  fraudulent  misre- 
presentation by  the  defendant  of  his 
daughter's  age  which  induced  the  plaintiff 
to  enter  into  negotiations  for  marriage.  This 
charge  of  fraud  is  distinctly  made  in  the 
plaint,  but  no  issue  seems  to  have  been  raised 
upon  it  in  the  Courts  below. 

Under  the  circumstances  of  this  case,  the 
plaintifif  is  entitled  to  have  that  issue  tried, 
and  if  it  be  found  in  his  favour  he  is  entitled 
to  be  reimbursed  the  reasonable  expenses 
which  he  incurred  for  making  presents  to 
(be  bride's  family,  according  to  the  social 
custom  of  the  community  to  \yhich  both 
parties  belong.  How  much  of  these  expenses 
is  reasonable,  and  how  far  they  are  the 
probable  result  of  the  defendant's  fraudulent 
representation,  are  questions  of  fact  which 
will  have  to  be  determined  by  the  Courts 
below  upon  the  evidence  in  the  cause. 


The  3rd  August  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge, 

Acts  of  Ownership— Waste  Land— Presumption 

of  Law. 

Case  No.  2938  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tipperah, 
dated  the  3rd  September  iSyj,  affirming 
a  decision  of  the  Moonsiff  of  P^oornuggur^ 
dated  the  3rd  July  1872, 

Dole  Gobind  Goopto  and  another  (Defend- 
ants), Appellants^ 

versus 

Batoo  alias    Kisto    Chunder    Chuckerbutly 
and  others  (Plaintiffs),  Respondents, 

Baboos  Bharut  Chunder  Dull  and  Juggut 
Chunder  Banerjee  for  Appellants. 

Baboo  Bhoobtm  Mohun  Doss 
for  Respondents. 

Where  the  question  as  to  possession  was  doubtful,  a 
Civil  Court  was  held  to  have  committed  no  error  of  law 


in  presuming  ownership  from  the  fact  of  enjoyment  of 
the  fruits  of  trees  growing  on  the  disputed  land. 

This  suit  was  instituted  by  the  plaintiffs, 
who  claimed  the  disputed  lands  as  belonging 
to  two  talooks  Kashee  Nath  Chuckerbutty  and 
Kristo  Kant  Deb,  alleging  that  the  defendants 
had  dispossessed  them.  The  defendants 
pleaded  limitation,  and  alleged  that  the  lands 
in  dispute  belonged  to  their  ancestral  talook 
Rajendro  Goopto.  The  land  in  dispute  is  a 
portion  of  the  banks  of  a  tank,  the  tank 
being  called  Radha  Kant  Surmah.  The 
plaintiff's  dwelling-house  lies  immediately  to 
the  north  of  the  tank;  it  appears  that  the 
tank  is  called  after  a  member  of  plaintiffs' 
family.  Three  of  the  banks  of  the  tank  are 
admittedly  in  plaintiffs'  possession,  and  with 
reference  to  the  fourth  bank  now  in  dispute 
it  appears  that  the  defendants  have  already 
attempted  to  get  possession  of  a  portion  of 
that  bank  in  another  suit,  and  were 
unsuccessful. 

The  Moonsiff  went  to  the  spot  and  came 
to  the  conclusion  that  the  plaintiffs  had  been 
in  possession  and  enjoyment  of  the  disputed 
bank  of  the  tank  by  enjoying  the  fruits  of 
the  trees  growing  on  the  bank  of  the  tank, 
and  he  also  found  on  the  evidence  that  the 
plaintiffs  had  proved  their  ouster. 

The  Judge  of  Tipperah  has  confirmed 
that  decision  without  giving  any  particular 
reasons  for  so  doing  beyond  that  he  concurs 
in  the  finding  of  the  Moonsiff,  which  he  says 
is  entitled  to  great  weight  as  the  Moonsiff 
visited  the  spot,  and  there  were  no  grounds 
for  interfering  with  his  decision. 

In  special  appeal  it  is  contended  that  the 
Judge  ought  to  have  reversed  the  decision  of 
the  Moonsiff,  as  the  question  of  possession 
has  been  tried  on  an  erroneous  presumption, 
and  not  upon  the  direct  evidence  in  the  case; 
and  a  decision  in  Volume  XI.,  Weekly 
Reporter,  p.  268,  has  been  referred  to. 
That  decision  rules  that  there  may  be  such  a 
possession  of  waste  lands  as  to  protect  a  suit 
from  being  barred  by  limitation,  and  where  the 
question  as  to  possession  is  doubtful,  a 
presumption  may  arise  in  favour  of  the  party 
who  proves  his  right.  No  doubt,  afts  of 
ownership  may  be  proved  over  waste  lands 
as  well  as  over  any  other  lands,  and  in  this 
case  the  Moonsiff  has  found  it  proved  that 
the  plaintiffs  have  enjoyed  the  fruits  of  the 
trees  growing  on  the  disputed  bank  of  the 
tank.  I  can  see  no  erroneous  presumption 
of  law  in  this  finding,  and  the  special  appeal 
I  must  be  dismissed  with  costs. 
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The  4th  August  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Act  VIII.  of  1859,  ss.  230  &  264— Possession. 
Case  No.  594  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  ofjessore, 
dated  the  2jrd  December  i8yj,  affirming 
a  decision  0/  the  Moonsiff  of  Baghat^  dated 
the  24lh  January  18'/ 3, 

Obhoya  Churn  Dey  (Plaintiff),  Appellant, 

versus 

Rajendro  Coomar  Ghose  (Defendant), 
Respondent. 

Baboo  Bungshee  Dhur  Sen  for  Appellant. 

Baboo  Bama  Churn  Banerjet  for 
Respondent. 

Act  VIII.  of  1S59,  s.  230,  does  not  limit  the  applicant 
to  any  particular  manner  of  obtaining  possession ;  and 
s.  264  contains  nothing^  to  prevent  the  purchaser  at  an 
execution-sale  from  obtaining  possession,  if  he  can, 
without  the  assistance  of  the  Court. 

Jackson^  J, — The  decision  of  the  Judge 
in  this  case  cannot  be  supported.  The 
special  appellant  applied  under  section  230 
of  the  Code  of  Civil  Procedure,  alleging  that 
he  was  in  possession  of  the  property  in  suit 
on  his  own  account,  and  was  dispossessed  of 
it  by  the  defendant  Rajendro  Coomar  Ghose 
in  execution  of  a  decree  obtained  by  him. 
The  MoonsifE  inquired  into  the  case,  and 
found  that  the  plaintiff's  allegations  were  not 
made  out.  On  appeal  the  Judge  refused  to 
go  into  the  case,  because  he  thought  tliat  as 
the  origin  of  the  plaintiff's  title  and  posses- 
sion was  assailed  in  execution  of  decree,  and 
as  section  264  of  the  Code  of  Civil  Proce- 
dure points  out  the  manner  in  which  posses- 
sion is  to  be  obtained  under  such  sale,  and  as 
plaintiff  in  fact  admits  that  he  did  not  take 
possession  in  that  manner,  no  further  proof 
of  possession,  such  as  receipt  of  rent,  could 
be  recognized.  Now  section  230  does  not 
limit  the  applicant  to  any  such  way,  and  it  is 
clear  that  although  section  264  provides  for 
the  assistance  of  the  party  who  is  purchaser 
at  the  execution-sale,  there  is  nothing  what- 
ever to  prevent  his  obtaining  possession,  if 
he  can,  without  the  intervention  of  the  Court. 
The  case  must  go  back  to  the  Judge,  his 
decision  being  set  aside,  in  order  that  he  may 
ascertain  whether  the  plaintiff  had  possession 
of  the  property  in  dispute  as  he  alleged. 


The  5th  August  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chitf 
Justice,  and  the  Hon'ble  G.  G.  Morris, 
Judge. 

Possessory  Suit— Irrelevant  Issues— Mes&e- 

Profits. 

Case  No.  2544  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  nth  June  i8yj,  modifying  a 
decision  of  the  Moonsiff  of  Hathazaru, 
dated  the  i6th  April  iSyj. 

Kaleenath  Doss  (Plaintiff;,  Appellant, 

versus 

Rajah  Meah  and  another  (Defendants), 
Respondents. 

Baboo  Aukhil  Chunder  Sen  for  Appellant 

Baboo  Rajendronath  Bose  for  Respondents. 

In  a  suit  by  an  auction-purchaser  for  possession  of 
certain  rights  and  interests  in  joint  property,  wbeie  1 
part  of  the  plaintiff's  claim  was  disallowed  in  appM^i 
the  Lower  Appellate  Court  was  held  to  hare  <boe 
wrongs  in  raising  the  question  whether  plaintiff's  prede- 
cessor was  in  separate  possession,  seeing  that  the  pirties 
who  had  a  right  to  contest  it  were  not  before  the  Court. 

Where  an  auction-purchaser,  who  prayed  for  posses- 
sion ^s  well  as  mesne-profits,  obtained  a  deccee  for 
possession  which  said  nothing  about  mesne* profits,  vxl 
no  reason  appeared  why  raesne-profits  should  be /efose^* 
the  High  Court  allowed  mesne-proRts  io  executioo. 

Couch,  C.  T'.—The  plaintiff  claimed  a5 
the  purchaser  at  a  sale  by  auction  of  the 
right,  title,  and  interest  of  Vilayot  Ali. 
deceased,  in  certain  lands.    The  defence  wa4| 
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that  before  the  purchase  by  the  plaintiff,  the 
interest  of  Vilayut  AH  in  the  land  in  suit 
had  been  sold  to  Alfa  Bibee,  the  mother  of 
the  two  defendants,  and  that  at  the  time  of 
the  sale  by  auction  at  which  the  plaintiff 
purchased  no  interest  remained  in  Vilayut 
Ali. 

The  Moonsiff  found  that  the  kobala  to 
Alfa  Bibee  was  proved,  and  accordingly  he 
dismissed  the  plaintiff's  suit,  finding  that  the 
kobala  was  executed  long  before  any  sale 
was  contemplated. 

In  an   appeal   which  was   heard    by  the 

Subordinate  Judge,  he  found  that  the  defend* 

ants  had  failed  to  prove  the  kobala  to  Alfa 

Bibee,   and,  consequently,   that  ground   for 

dismissing  the  suit  did  not  exist.     It  would 

have  followed  from  this  that  the  plaintiff  was 

entitled   to   succeed;    but  the   Subordinate 

Judge  raised  another  question.     He  said  that 

the  sale   certificate  recited   that    10  kanees 

13  gundahs  and  i  cowrie  of  land,  bearing 

;  a  jumma  of  8  rupees  5  annas  and  6  pies, 

being  a  3-anna  share  of  the  whole  mehal 

consisting   of   2   drones    14   kanees  and  3 

gundahs  of  land,  bearing  a  jumma  of  49 

rupees  4  aanas  and  9  pies,  was  the  right 

i  of   the    judgment-debtor,  Vilayut  Ali,   and 

was  purchased  at  the  auction-sale ;  but  he 

I  said  that  it  had  not  been  satisfactorily  proved 

I  that  the  said  land  was  included  within  the 

I  daghs    mentioned    in    the    plaint,    and   that 

'  Vilayut  Ali  had  obtained  separately  the  lands 

iDcInded  in  these  daghs  from  the  entire  mehal 

in  parti tion,    and   therefore  we  gave  to  the 

plaintiff   a    decree  for  possession   of    only 

i  kanee  6  gundahs  and  i  cowrie  of  land  out 

of  the  land  claimed. 

The  plaint  had  annexed  to  it  two  schedules 
describing  the  land  which  was  claimed. 
We  have  nothing  to  do  now  with  the  second 
schedule.  The  first  mentioned  distinct  daghs 
of  the  measurement  chittah,  and  the  plaint 
asked  for  possession  of  the  land  mentioned 
in  that  schedule. 

The  defendants  in  their  written  statement 

do    not  set     up    that,    if  the   plaintiff   was 

t&titled  to  recover,  he  would  not  be  entitled 

to  recover   the    lands  as  described  in  this 

schedule.    They  do  not  allege  that  there  had 

Wen   no   partition  and    that  there  was  no 

leparate   possession  by  Vilayut  Ali  of  the 

lands  which  the  plaintiff  sought  to  recover ; 

bm,  as  we  have  already  stated,  they  rested 

their  case  upon   a  previous  conveyance  of 

Vilayut  Ali's  interest  in  the  lands  described 

I  to  Alfa  Bibee.     The  question  which  is  raised 

iby  the  Subordinate  Judge,  and  upon  which 

m  has  disallowed  a  part  of  the  plaintiff's 


claim,  does  not  appear  to  have  been  raised  in 
the  first  Court.  The  third  issue  in  the  first 
Court  does  not  raise  it.  That  issue  means 
only  that  if  the  second  issue  is  found  against 
the  defendant,  namely,  that  the  lands  in 
schedule  I.  had  not  become  the  sole  property 
of  Alfa  Bibee,  then  it  was  not  necessary  to 
find  whether  there  had  been  a  sale  to  the 
plaintiff  or  not.  This  is  what  we  think  the 
third  issue  meant ;  and  the  question  which 
is  raised  by  the  Subordinate  Judge,  and  upon 
which  he  has  given  a  decree  adverse  .to  the 
plaintiff,  was  not,  we  think,  raised  by  the  first 
Court,  and  was  not  intended  to  be  raised. 
The  parties  who  had  a  right  to  contest  whe- 
ther Vilayut  Ali  was  in  separate  possession 
of  the  land,  or  whether  it  was  still  joint 
properly  and  still  to  be  made  the  subject  of 
partition,  were  not  before  the  Court.  They 
would  not  be  affected  by  any  decree  that 
might  be  made  in  this  suit.  We  think,  there- 
fore, that  the  Subordinate  Judge  was  wrong 
in  that  part  of  his  judgment,  and  from  the 
other  part  of  his  judgment  it  follows  that  the 
plaintiff  is  entitled  to  recover  according  to 
the  claim. 

Then  the  plaint  not  only  asked  for  posses- 
sion of  the  lands,  but  to  have  mesne-profits 
awarded  to  the  plaintiff  from  the  time  of  the 
purchase,   namely,   the   6th  of  June  1870, 
which  the  plaintiff  was  entitled  to  ask.     He 
was  entitled  to  join  the   claim  for  mesne- 
profits  in  the  same  suit  with  the  claim  for  the 
land,  and  the  Court  was  bound  to  adjudicate 
upon  that.     The  Moonsiff  gave  no  opinion 
upon   it,   as  he  dismissed   the   suit.     The 
Subordinate  Judge,  although  he  gave  a  decree 
in  favour  of  the  plaintiff,  said  nothing  about 
the  mesne-profits.     Upon  the  application  to 
him  for  review  this  was  taken  notice  of,  ai>d 
again  in  his  order  dismissing  the  application 
for  review  he  does  not  notice  this  objection. 
We  think  we  ought  not  to  assume  that  he 
refused  to  allow  the  plaintiff  mesne-profits. 
There  is  no  reason  apparent  if  the  plaintiff 
was  entitled  to  recover  possession  of  any  part 
of  the  land  that  he  should  not  also  have  the 
mesne-profits  of  it.     Nothing  appears  in  the 
case  which  would  be  a  ground  for  refusing  to 
give  them.     Slight  delay  in  bringing  a  suit 
would  not  in  this  country  be  sufficient  reason 
for  not  allowing  m'esne-profits.      We  think, 
therefore,  that  we  ought  to  direct  that   the 
mesne-profits  shall  be  allowed  in  the  execu- 
tion of   the  decree   from   the  6ih  of  June 
1 870,  when  the  plaintiff  became  entitled  to  the 
land.    The  decree  of  the  Subordinate  Judge 
will  be  amended  accordingly,  and  the  appellant 
will  have  the  costs  of  the  appeal. 


4o8 


Civil 


TH«   WEBKLY     REPORTER. 


Rulings.        [Vol  XXII. 


t 


The  5th  August  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
yusiice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Execution-sale— Sale-certificate— Irregularity— 
Bona-fide  Purchaser. 

Case  No.  2444  of  1873. 


Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Subordinate  Judge 
0/  Tipper  ah,  dated  the  gth  August  1873: 
affirming  a  decision  of  the  Moonsiff  of 
Noornuggur,  dated  the  30th  September  \ 
i8jt, 

Gowree  Kumul  Bhuttacharjee  (PlaintiflF), 

Appellant, 

versus 

Surut  Chunder  Doss  Biswas  (Defendant), 

Respondent, 

Baboo  Nullit  Chunder  Sen  for  Appellant. 

Baboo  Huree  Mohun  Chuckerbutty  for 
Respondent. 

Where  a  decree-holder  obtains  an  order  for  the  sale 
of  his  judgment-debtor's  interest  in  certain  property, 
and,  becoming  purchaser  at  the  sale  which  follows, 
receives  a  sale  certificate  jfoingr  be^^ond  the  order,  he 
cannot  avail  himself  of  anythmg  in  the  certificate 
beyond  the  order. 

If,  however,  he  obtains  possession  according  to  the 
certificate  and  sells  to  a  bond-fide  purchaser  without 
notice  of  the  difference  .between  the  certificate  and  the 
order  of  sale,  the  latter  has  a  good  title. 

Couch,  C^.— The  order  of  the  i8ih  of 
December  1857  was  made  in  consequence  of 
a  claim  having  been  preferred  that  the  share 
which  Bholanath  had  obtained  originally  had 
been  disposed  of  by  him  by  way  of  gift,  and 
all  that  remained  in  him  at  the  time  of  the 
attachment,  and  was   liable  to   be  sold  in 
execution  of  the  decree  against   him,  was 
what    he    had    derived  from   Kasheenath. 
That  order  authorized,  according  to  the  fair 
construction  of  it,  the  sale  of  his  interest  in 
what  had  come  to  him  from  Kasheenath,  and 
when  we  look  at  the  judgment  which  pre- 
ceded the  order,  it  is  clear  that  this  was  the 
intention    of    the    Court    which    made   it. 
Whether   the  sale  was  in  conformity  with 
the  order  does  not  appear  ;  but,  we  mink,  in 
the  absence  of  any  evidence  to  the  contrary, 
we  ought  to  presume  that  the  order  was 


followed.  The  m2&\m  Omnia  prasumuntur 
rite  esse  acta  applies.  Bat  it  appears  that 
on  the  26th  of  March  1859,  a  sale  cenificatc 
was  granted  which  purports  to  transfer  ibe 
right,  title,  and  interest  of  Bholanath  in  an 
8-anna  share— going  beyond  what  was 
authorized  by  the  order  to  be  sold.  Appa- 
rently an  objection  might  have  been  ukento 
this  sale  certificate,  and  an  application  made 
by  the  party  injured  by  it  to  have  il 
amended  and  made  in  conformity  with  the 
order. 

The  decree-holder,  who  had  obuincd  the 
order,  was  the  purchaser  at  the  sale  and  the 
person  to  whom  the  certificate  was  given; 
and  if  the  present  suit  were  between  him 
and  the  defendant,  he  would  certainly  be 
affected  by  notice  of  the  order,  and  cooW 
not  avail  himself  of  anything  in  the  sale 
certificate  beyond  the  order.  But  it  is  not 
The  plaintiff  in  this  suit,  and  the  appellant 
before  us,  is  a  person  who  is  said  to  have 
bought  from  him  in  June  1859,  shortly  after 
the  sale  certificate  was  given,  and  a  consi- 
derable time  after  the  sale  took  place. 

If,  at  the  time  of  the  sale  to  the  present 
appellant,  the  purchaser  at  the  sale  by  anc- 
tion,    namely,    the    decree-holder,    was  in 
possession  of  the   8-anna  share,  and  had 
also  an  instrument  of  title  which  parponed 
to  transfer   to   him  the  right  to   an   8-anni 
share,  and  the  plaintiff,  the  now  appellant, 
bought    from   him    bond  fide,   without  any 
notice  of  the  irregularity  in  the  proceedings 
and  the  difference  between  the  order  for  sale 
and  the  certificate,  the  plaintiff  would  haw 
a    good   title.     Unfortunately,  the  question 
whether  the  seller  was  in  possession  at  the 
time  it  was  sold  to  the  plaintiff  has  not  been 
determined  by  either  of  the   lower  Courts. 
It  is  clear  that  they  were  not  aware  of  the 
importance  of  it.     They  looked  upon  the 
possession    as    a    matter  which    was  onl; 
important  with  reference  to  the  law  of  KfflJ* 
tation.    We  have  no  power  ourselves,  in  the 
way  in  which  the  case  comes  before  ns,to 
find  whether  there  was  a  possession  at  the 
time  we  have   mentioned.     We    shall  say 
nothing  as  to  whether  the  Lower  AppclUt* 
Court  should  take  more  evidence  or  not 
We  leave  it  open  to  it  to  exercise  its  discre- 
tion   in    the    matter.     The    case    will  be 
remanded  to  the  Lower  Appellate  Court  to 
find  whether,  at  the  lime  of  the  sale  to  the 
plaintiff,  the  person  who   sold  to  him,  and 
who  bought  at  the  sale  in  execution  of  the 
decree,  was  in  possession,  and  if  in  posses- 
sion, of  what  he  was  in  possession,  and  the 
finding  will  be  returned  to  this  Court. 
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The  15th  July  1874. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  E. 
Smith,  Sir  Robert  P.  Collier,  and  Sir  Law- 
rence Peel. 

Sale  by  Hindoo  Widow— Suit  by  Reversioner— 
Mortgage— Liability  of  Reversioner. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal* 

Moulvie  Mohamed  Shnmsool  Hooda  and 

others 

versus 

Shewukram  alias  Roy  Doorga  Pershad. 

A  Hindoo  widow  (a  Ranee)  having  conveyed  to  a 
hond'fide  purchaser  for  full  value  an  ancestral  estate 
beyond  her  owii  life,  a  reversioner  brought  a  suit  for  a 
declaration  that  she  had  only  the  power  to  grant  a  life- 
estate,  and  that,  after  her  death,  he  was  entitled  to  an 
estate  in  remainder.  The  Courts  below  in  India  were 
d  opinion  that  he  should  only  be  entitled  to  recover  the 
property  after  the  Ranee*s  death  on  payment  of  the  full 
parchase-money.  The  High  Court  varied  the  decree 
»  far  as  to  declare  that  he  should  be  entitled  to  it  upon 
^  payment  of  a  mortgage  upon  the  property  which 
I   *as  existing  at  the  time  of  the  conveyance  : 

.  Held  that  a  Hindoo  widow  might  sell  such  an  estate 
absolutely  if  it  could  be  shown  that  the  conveyance  was 
JKcessary  in  order  to  pay  the  debts  of  the  testator,  and 
*»s  for  the  benefit  of  his  estate  generally.  There  was 
«o  proof  of  such  being  the  state  of  things  in  this  case : 

I  Held  that  the  judgment  of  the  High  Court  was  right, 
i  »nd  that  the  mortgage  having  been  paid  by  the  pur- 
I  chaser,  it  was  equitable  that,  when  the  plaintiff  re-claim- 
j  «^tbe  estate,  credit  should  be  given  to  the  purchaser  for 
I  *«b  payment,  which  otherwise  the  plaintiff  himself 
i  l»nld  have  to  meet. 


!  In  this  casd  a  Hindoo  widow  lady,  of  the 
!  i^e  of  Ranee  Dhun  Kowur,  in  the  year 
!  >854,  sold  an  estate  to  the  defendant  by  a 
P«Onveyance,  in  which  she  purported  to  give 
mm  an  absolute  title,  what  we  should  call 
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in  this  country  an  estate  in  fee  simple.  Her 
grandson,  on  coming  of  age  a  great  many 
years  after,  brings  a  suit  for  the  purpose 
of  having  it  declared  in  his  favour  that  this 
lady  had  only  the  power  to  grant  a  life- 
estate,  and  that,  after  her  death,  he  was 
entitled  to  an  estate  in  remainder. 

The  question  depends  upon  the  construc- 
tion  of  a  petition  presented  by  Roy  Hur- 
narain   to  the  Collector  in  the  year  1830, 
which  has  been  treated  by  both  sides  in  this 
litigation,   and  by   both  Courts,  as  in   the 
nature  of  a  testamentary  instrument.     The 
state  of  the  family  of  Roy  Hurnarain,  at  the 
time  of  his  presenting  this  petition,  was  this. 
There  were  living  only  the  before- mentioned 
Ranee  Dhun  Kowur,  the  widow  of  his  son 
Roy  Kalika  Pershad,  and  her  two  daughters 
by  that  son,  Bebee    Shitaboo  and   fiebee 
Dularee,  who  at  that  time  (1830)  appear  to 
have  been  unmarried.     That  being  the  state 
of  the  family,  Hurnarain  makes  this,  which 
must  h6  now  considered  as  a  testamentary 
instrument.     He  first  recites  that  the  pro* 
perty  of  which  he  is  about  to  dispose  was 
ancestral   property;  he  recites  the  death  of 
his  son  Roy  Kalika  Pershad,  and  the  death 
of  his  own   wife,   and   he  recites   that  the 
widow  of  his  son.  Ranee  Dhun  Kowur,  was 
alive ;  that  she  has  no  heirs  except  her  two 
daughters,   Mussamut   Bebee  Shitaboo  and 
Bebee  Dularee,   her  daughters  by  his  son, 
who  would  be  her  heirs.     He  then  uses  ex- 
pressions  which,  if  they  stood  alone,  would, 
in  their  Lordships'   opinion,   show  that  he 
intended  to  make  an  absolute  gift  to  Ranee 
Dhun  Kowur.     The  expressions  are  these : 
"  And  my  wife  too  died  before,  only  Mussa- 
"  mut   Ranee  Dhun  Kowur,  widow  of  Roy 
"  Kalika  Pershad,  my  deceased  son  above 
"  mentioned,   who  too,  excepting    her  two 
"daughters   born  of  her  womb,  Mussamut 
"  Bebee  Shitaboo  and  Bebee  Dularee,  has  no 
"  other  heirs,  is    my   heir."     And  then  he 
further  goes  on  to  say :  ''  Except  Mussamut 
"  Ranee  Dhun  Kowur  aforesaid,  none  other 
"  is,  nor  shall  be,  my  heir  and  malik."     He 
proceeds,   however,   to  again   refer  to   the 
daughters  of  Ranee  Dhun  Kowur,  whom  he 
had   before  mentioned,   it  can  scarcely  be 
assumed  without  some  purpose,  for  he  goes 
on  to  say :  "  Furthermore,  to  the  said  Mussa- 
"  mut  Ranee,  too,  these  very  two  daughters 
"  named  above,  together  with  their  children, 
"  who,  after  their  marriage,  may  be  given  in 
"  blessing  to  them  by  God  Almighty,  are 
"  and  shall  be  heir  and  malik."     There  is, 
indeed,  another  translation  of  this  document 
which  has  been  referred  to  in  another  case, 
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but,  inasmuch  as  this  translation  appears  to 
have  been  agreed  to  by  the  parties,  their  Lord- 
ships think  they  must  adopt  it. 

It  has  been  contended  that  these  latter  ex- 
pressions qualify  the  generality  of  the  former 
expressions,   and   that  the  will,  taken  as   a 
whole,  must  be  construed  as  intimating  the 
intention    of    the    testator    that    Mussamut 
Ranee  Dhun  Kowur  should  not  take  an  ab- 
solute estate,  but  that  she  should  be  succeed- 
ed in  her  estate  by  her  two  daughters.     In 
other  words,  that  she  should  take  an  estate 
very  much   like  the  ordinary  estate  of  a 
Hindoo  widow.     In  construing  the  will  of  a 
Hindoo,  it  is  not  improper  to  take  into  consi- 
deration what  are  known  to  be  the  ordinary 
notions  and  wishes  of  Hindoos  with  respect 
to  the  devolution  of  property.     It  may  be 
assumed  that  a  Hindoo  generally   desires 
that  an  estate,  especially  an  ancestral  estate, 
shall  be  retained  in  his  family ;  and  it  may 
be  assumed  that  a  Hindoo  knows  that,  as  a 
general   rule,  at  all  events,  women  do  not 
take   absolute  estates  of   inheritance  which 
they  are  enabled  to  alienate.     Having  refer- 
ence to  these  considerations,  together  with 
the  whole  of  the  will,  all  the  expressions  of 
which  must  be  taken  together  without  any 
one  being  insisted  upon  to  the  exclusion  of 
others,  their  Lordships  are  of  opinion  that 
the  two  Courts  in  India,  who  both  substan- 
tially  agree   upon  this   point,  are  right   in 
construing  the  intention  of  the  testator  to  have 
been  that  the  widow  of  his  son  should  not 
take  an  absolute  estate  which  she  should  have 
power  to  dispose  of  absolutely,  but  that  she 
look  an  estate  subject  to  her  daughters  suc- 
ceeding her  in  that  estate;  whether  succeed- 
ing her  as  heirs  of  herself,  or  succeeding 
her  as  heirs  of  the  original  testator,  is  im« 
material.    It  woiild  appear  that  the  testator 
uses    the    word    **  heir  "as    signifying    the 
person  who  is  to  take  immediately  in  succes- 
sion  to  another;  that  he  applies   it  to  the 
Ranee  as  the  person  who  is  to  take  in  imme- 
diate  succession   to   him,   and   to   the   two 
daughters  as  the  persons  who  are  imme- 
diately to  succeed  to  the  Ranee ;  and  their 
Lordships  think  that,  viewing  the  will  as  a 
whole,  when  he  uses  the  expression  "  except 
*'  Mussamut  Ranee  Dhun  Kowur  aforesaid, 
'^  none  other  is  nor  shall  be  my  heir  and 
**  maUk,''  it  may  be  fairly  construed  as  mean- 
ing that  she  shall  take  a  life-interest  imme- 
diately succeeding  him,  without  that  interest 
being  shared  by  her  daughters  or  by   any 
other  person. 

On  the  whole,  therefore,  although  undoubt- 
edly there  is  some  difiiculty  in  construing 


this  testamentary  document,  their  Lordships  . 
are  of  opinion  that  the  Indian  Courts  have 
been  right  in  construing  it  as  not  giving  an 
estate  of  inheritance  to  the  Ranee  which  sbe 
was  able  absolutely  to  alienate.  If  that  be^ 
so,  her  daughters  under  this  will  take  after 
her,  and  the  question  has  been  raised  whe- 
ther they  take  as  joint  tenants  or  tenants  in 
common.  The  High  Court  appear  to  sup- 
pose that  they  would  take  as  joint  tenants, 
but,  inasmuch  as  one  of  these  daughters  died 
before  the  testator,  this  question  becomes  im- 
rftaterial,  because  in  either  case  the  plaintiff 
would  be  the  heir,  and  would  be  entitled  to 
institute  this  action. 

It  follows  that  the  Ranee  could  not  convey 
to  the  defendant,  who  must  be  taken  to  have 
been  a  bond-fide  purchaser,  having  paid  the 
full  value  (although  he  does  not  appear  to 
have  made  any  inquiries  as  to  whether  or  not 
the  Ranee  did  possess  a  power,  unusual  in 
Hindoo  ladies,  of  making  a  conveyance  of  an 
estate  in  fee  simple),  an  estate  beyond  her 
own  life,  and  that  the  plaintiff  is  entitled  to 
a  decree  to  the  effect  that  after  her  death  the 
properly  belongs  to  him. 

But  then  comes  the  question  as  to  what 
terms  this  decree  in  his  favour  shall  be 
subject  to.  The  Courts  below  in  India  were 
of  opinion  that  he  should  only  be  entitled  to 
recover  the  property  after  the  Ranee's  death 
on  payment  of  the  full  purchase-money. 
The  High  Court  varieti  the  decree  so  far  as 
to  declare  that  he  should  be  entitled  to  it 
upon  the  payment  of  a  mortgage  upon  the 
property  for  Rs.  14,000,  which  appears  to 
have  been  an  existing  mortgage  at  the  time 
of  the  conveyance  in  1854.  A  fuiihcr 
question,  however,  -has  been  raised  on  the 
part  of  the  appellants.  The  appellants 
say,  that  assuming  this  mortgage  to  have 
existed,  and  that  there  were  some  debts  doe 
at  the  time  of  the  conveyance  on  the  part  of 
the  testator,  that  then  the  widow  would  be 
enabled  to  convey  an  absolute  estate.  Tbeir 
Lordships  cannot  subscribe  to  the  proposiiion 
as  so  stated.  They  apprehend  the  law  to  be 
this :  That  Ranee  Dhun  Kowur,  who  may  be 
considered  as  very  much  in  the  position  of  a 
Hindoo  widow,  might  have  sold  the  estate 
absolutely  if  it  could  have  been  shown  (and 
the  burden  of  showing  this  is  upon  ibe 
purchaser)  that  to  convey  such  an  absolute 
estate  was  necessary  in  order  to  pay  the 
debts  of  the  testator,  and  was  for  the  benefit 
of  his  estate  generally.  In  iheif  Lordships' 
opinion  there  is  no  such  proof  whatever  ia 
this    case.      It    appears    that    the    testator 
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pbssessed  an  income  of  somewhere  about  a 
lakh  of  rupees,  minus  the  Government 
revenue  of  Rs.  20,coc,  leaving  him  an 
income  in  round  numbers  of  about  8,coo/. 
per  annum.  He  is  shown,  at  the  time  of  his 
death,  to  have  owed  a  certain  debt  of  Rs.  9,000, 
which  was  subsequently  increased  to 
Rs.  22,000,  and  was  paid  off  in  another  way  ; 
therefore  we  have  nothing  to  do  with  that. 
He  is  also  shown  to  have  owed  a  debt  of 
Rs.  10,000  at  the  time  of  his  death,  that 
\%,  1,000/.  A  man  with  an  income  of 
U,ooo/.  a  year  is  shown,  on  his  death,  to  have 
owed  a  sum  of  1,000/.,  and  it  is  pretended 
that  16  years  afterwards  a  necessity  arises 
for  selling  a  considerable  portion  of  his  real 
estate  to  pay  this  debt  of  1,000/,  plus 
some  400/.,  which  had  been  subsequently 
contracted  by  the  Ranee.  The  mere  state- 
ment of  these  facts  appears  altogether  to 
dispose  of  the  contention  that  this  estate 
could  have  been  sold  for  tlie  necessary 
purpose  of  paying  the  testator's  debts,  and 
when  we  add  that  both  Courts  have  found 
that  the  fact  was  not  so,  their  Lordships 
think  it  unnecessary  further  to  dwell  upon 
this  point. 

The  only  question  that  remains,  then,  is 
whether  the  plaintiff  is  entitled  to  the  decree 
of  the  High  Court  as  it  stands,  or  whether 
be  is  entitled  to  it  without  the  burden 
of  paying  off  the  Rs.  14,000.  On  the 
whole,  their  Lordships  are  of  opinion  that 
the  judgment  of  the  High  Court  was 
rig-ht;  that  this  mortgage  of  Rs.  14,000 
subsisting  upon  the  estate  at  the  time  of  the 
sale,  and  having  been  paid  by  the  purchaser. 
It  is  equitable  that,  when  the  plaintilf 
re-claims  the  estate,  credit  should  be  given  to 
the  purchaser  for  the  payment  of  the 
mortgage,     which    otherwise    the    plaintiff 

\himself  would  have  to  meet. 

For  these  reasons  their  Lordships  are  of 

.  opinion  ■  that  the  judgment  of  the  High 
Court  was,  right,  and  they  will  humbly 
advise  Her  Majesty  that  both  appeals  should 
be  dismissed,  and  that  there  should  be  no 
costs.  But,  in  order  to  render  the  intention 
of  the  Court  more  clear,  their  Lordships 
will  recommend  that  the  following  words  be 
added  to  the  declaration :  "  And  to  be  put  in 
**  possession  of  the   said    property  after  the 

;  "decease  of  Mussamut  Ranee  Dhun  Kowur 

I  "on  payment  to  the  said  defendant  of  the 
"sum  of  Rs.  14,000." 

The  appellant  will  have  his  costs  of  the 
stppltcation  for  leave  to  enter  his  cross-appeal 
paid  out  of  the  deposit ;  the  remainder  will 
be  repaid  to  the  appellant's  agent. 


The  3rd  August  1874. 

Presenl : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitier,  Judges. 

Goveniment  Revenue— Payment  by  one  Sharer 

for  another. 

Case  No.  2010  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  JOinagepore,  dated  the 
2jrd  June  iSy^^^  reversing  a  decision  of 
the  Moonsiff  of  Maldah,  dated  the  2^th 
February  18'/ j, 

Syud  Enayct  Hossain  alias  Dhunnoo  Meah 
f^Plainiiff),  Appellant, 

versus 

Muddun  Mooree  Shahoon  (Defendant), 
Respondent, 

Baboo  KaUe  Kishen  Sen  for  Appellant 
Baboo  Kalee  Mohun  Doss  for  Respondent. 

Where  a  co-sharer  oF  a  talook  is  compelled  to  pay  a 
quota  of  the  Government  revenue  due  on  acc{)unt  ot  a 
share  not  his  own,  in  order  to  save  the  whole  estate 
from  beings  sold,  he  is  entitled  to  a  charge  upon  such 
share  of  the  estate. 

Milter,  J. — Tah  plaintiff  in  this  case  is 
the  owner  of  a  fractional  share  of  a  mehal 
No.  50  of  the  Collector's  towjee.  The 
remaining  share,  which  formerly  belonged 
to  the  defendant  No.  2,  is  now  the  pro- 
perty of  defendant  No.  i.  It  appears  that 
defendant  No.  2  had  hypothecated  her 
share  of  the  mehal  in  a  bond  executed  in 
favour  of  the  defendant  No.  i,  who  obtained 
a  decree  upon  it  declaring  his  lien.  In  ese- 
cution  of  this  decree,  the  share  in  question 
was  attached,  and,  while  it  was  under  attach- 
ment,  the  defendant  No.  2  withheld  the  pay- 
ment of  her  quota  of  the  Gpvernment 
revenue.  The  plaintiff,  being  a  co-sharer, 
was  compelled  to  pay  that  amount  to  save 
the  whole  estate.  Subsequently,  the  share 
was  sold  in  execution  of  the  decree  of  de- 
fendant No.  I,  and  purchased  by  the 
decree-holder.  Under  these  circumstances, 
the  plaintiff  has  brought  this  action  to 
recover  the  amount  paid  by  him  from  both  the 
defendants  Nos.  i  and  2,  and  for  a  declaration 
that  it  is  a  charge  upon  the  share  of  the 
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mehal   No.    50  now   in  the    possession  of 
defendant  No.  i. 

The  Moonsiff  held  that  the  plaintiff  ac- 
quired no  lien  upon  the  properly  by  his 
advancing  this  money  to  pay  off  the  Govern- 
ment revenue.  But  at  the  same  time  he  was 
of  opinion  that  the  defendant  No.  i  should 
not  be  wholly  exonerated  from  the  claim. 
Accordingly,  he  decreed  the  claim  against 
the  defendant  No.  2,  with  this  proviso  that,  in 
case  it  could  not  be  recovered  from  the  de- 
fendant No.  2,  then  the  plaintiff  would  be 
at  liberty  to  recover  it  from  the  defendant 
No.  I. 

The  defendant  No.  i  appealed  against  that 
decree,  and  the  District  Judge  has  allowed 
his  appeal.  The  plaintiff  has  preferred  this 
special  appeal  against  that  judgment. 

The  principal  contention  in  this  special 
appeal  has  been  that  the  Lower  Appellate 
Court  is  in  error  of  law  in  wholly  absolving 
the,  defendant  No.  i  from  any  liability. 
We  agree  with  the  District  Judge  that  the 
defendant  No.  i  should  not  be  made  per- 
sonally liable  in  this  case.  Although,  no 
doubt,  the  defendant  No.  1  has  been  ultimately 
benefited  by  this  payment,  we  do  not  think 
that  that  ground  alone  is  sufficient  to  fix  any 
personal  liability  upon  the  defendant  No.  i. 
If  that  were  so,  all  the  under-tenants  whose 
tenures  might  have  been  cancelled  by  the 
auction-sale  would  be  equally  liable.  It 
appears  to  us  that  the  defendant  No.  i, 
though  benefited,  is  not  personally  liable, 
because  it  was  not  his  debt  that  has  been 
paid  off.  At  the  time  of  the  payment  he 
simply  occupied  the  position  of  an  attaching 
creditor,  in  whose  decree  a  lien  has  been 
declared..  The  arrear  of  the  Government 
revenue  of  that  period  was  therefore  not  his 
debt,  but  that  of  defendant  No.  2,  who  was 
then  the  proprietor  of  the  mehal.  Although 
we  are  of  opinion  that  defendant  No.  i  is  not 
personally  liable,  yet  we  do  not  think  that  it 
would  be  equitable  to  hold  that  the  advance 
by  the  plaintiff  should  not  be  considered 
as  a  charge  upon  the  share  of  the  mehal 
No.  50  on  account  of  which  the  revenue  was 
due.  If  such  payment  be  not  considered 
as  a  charge  upon  the  property  saved  from 
auction-sale,  in  many  cases  it  would  positively 
result  in  injustice.  For  example,  where  the 
mortgagor  is  really  insolvent,  and  the  mort- 
gaged property  passes  absolutely  into  the 
ownership  of  the  mortgagee  before  the  per- 
son advancing  the  money  is  reimbursed  his 
loss.  On  general  principles  of  equity,  there- 
fore, we  think  we  ought  to  hold  that  the 
plaintiff   is   entitled  to   a    declaration   that 


the  money  which  he  advanced  is  a  charge 
upon  the  share  of  the  mehal  No.  50  now  in 
the  possession  of  the  defendant  No.  i. 

In  the  case  Nogendro  Chunder  Gbosen. 
Sreemuity  Dossee,*  reported  in  p.  241  of 
Moore's  Indian  Appeals,  Volume  XL,  there 
is  a  clear  expression  of  opinion  of  the 
Judicial  Committee  in  support  of  this  view 
of  the  law.  Although  it  is  a  mere  expression 
of  opinion,  for  the  case  was  decided  quite 
upon  a  different  ground,  yet  it  is  entitled  to 
great  weight.  In  that  case  a  mortgagee  paid 
the  Government  revenue  of  an  estate  whilst 
it  was  in  the  possession  of  a  Hindoo  widow. 
At  the  time  of  this  payment.  Act  I.  of  1845 
was  in  force,  and  the  section  9  of  that  Act 
did  not  contain  a  provision  to  the  effect  (as 
the  corresponding  section  of  Act  XI.  of 
1859  does)  that  the  amount  so  paid  sboold 
be  added  to  the  amount  of  the  original 
mortgage.  The  mortgagee,  after  that  pay- 
ment, brought  a  suit  against  the  widow,  and 
obtained  a  personal  decree  against  her.  Tbe 
widow  having  died,  and  the  property  devolved 
upon  her  husband's  heirs,  and  the  mortgagee 
attempting  to  execute  the  decree  by  the  »Ie 
of  the  estate  saved  was  successfully  opposed 
by  the  heirs  in  possession.  Whereupon  a 
regular  suit  was  brought  for  declaration  that 
the  money  advanced  should  be  declared  a 
charge  upon  the  property.  In  p.  258  of 
1 1  Moore's  Indian  Appeals,!  their  Lordships 
of  the  Judicial  Committee  make  the  follow* 
ing  observation :  **  Considering  that  the  pay- 
"  ment  of  the  levenue  by  the  mortgagee  will 
•'  prevent  the  lalook  from  being  sold,  ibcir 
"  Lordships  would,  if  that  were  the  sole 
**  question  for  their  consideration,  find  it 
"  difficult  to  come  to  any  other  conclusion 
"  than  that  the  person,  who  had  such  an 
"  interest  in  the  talook  as  entitled  him  to 
**  pay  the  revenue  due  to  the  Government, 
*'and  did  actually  pay  it,  was  thereby 
"  entitled  to  a  charge  on  the  talook,  a* 
"  against  all  persons  interested  therein,  for 
"  the  amount  of  the  money  so  paid.*'  Al 
though  we  do  not  find  any  distinct  authori' 
directly  laying  down  this  principle,  yctjhi 
case  of  Manick  Mollah  Chowdhry  w.  " 
butty  Churn  (S.  D.,  1859,  p.  515)  scdtt 
to  lend  great  support  to  this  view 
the  law. 

The  result  is  that  the  judgment  of 
Lower  Appellate  Court,  wholly  dismissin 
the  suit   against  defendant  No.   i.  sb 
be    set    aside,     and,  as  against  defend 

♦8  W.  R.(P.  C.)  17. 
+  Idem,  p.  18. 
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No.  I,  the  plaintiff  should  have  simply  a 
declaration  that  the  amoant  advanced  by  him 
is  a  charge  upgn  the  share  of  the  mehal 
No.  50  which  has  passed  to  him  by  auction* 
sale.  Under  the  circumstances  of  the  case, 
we  think  that  each  party  should  bear  his 
own  costs  in  this  Court  and  the  Lower 
Appellate  Court. 

Markby,  J. — I  concur. 


The  5th  August  1874. 

Present  : 

[The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 
Justice^  and    the    Hon'ble    W.   Ainslie, 

Xent-free   Tenancy— Incumbrance— Act   VIII. 
(B.C.)  of  i86s  8.  x6. 

Case  No.  2874  of  1873. 

^pecial  Appeal  from  a  decision  passed  hy 
I  the  Officiating  Additional  Subordinate 
'  y^g^  of  Tipperah,  dated  the  12th 
\    September    iSj^y  modifying  a   decision  of 

the    Moonsiff  of  Ameer gaon^   dated  the 

28th  December  i8jt, 

Mahomed  Askur  (one  of  the  Defendants), 

Appellant^ 

versus 

Mahomed  Wasuck  (Plaintiff),  Respondent, 

^ttboo  Debendro  Narain  Bose  for  Appellant. 
No  one  for  Respondent. 

If  the  holder  of  an  under-tenure  allows  his  tenant  to 

kpy  the  land  rent-free  for  more  than  twelve  years,  the 

-rest  thas  created  in  the  latter  is  an  incumbrance 

>n  the  under- tenure  as  much  within  the  reason  of 

VII [.  (B.C.)  of  1S65,  s.  16,  as  if  the  holder  had 

a  rent'free  grant>  or  given  a  nominal  lease. 

Couch;  C.y, — It  is  said  here  that  the  suit 
barred  by  the  Law  of  Limitation,  because 

t  bolder  of  the  under-tenure  before  the 
►hiniiS's  purchase  had  not  received  rent 
rem  his  tenant,  and  that  rent  has  not  been 

aid  for  more  than  twelve  years  before  the  suit 


was  brought.  If  the  effect  of  the  holder  of 
the  under-tenure  not  receiving  rent  from  his 
tenant  is  to  create  an  interest  in  the 
defendant  by  which  he  would  be  entitled  to 
continue  in  possession  without  payment  of 
rent,  that  would  be  an  incumbrance  upon  the 
under-tenure,  and  accruing  from  what  may 
be  called  the  act  of  the  holder  of  it  in  not 
compelling  the  payment  of  his  rent  and  in 
allowing  the  occupier  to  hold  rent-free. 
And  then  it  comes  as  much  within  the  reason 
of  section  16  of  Act  VIII.  (B.C.)  of  1865  as 
if  the  holder  of  the  tenure  had  made  a  grant 
or  a  lease  to  his  tenant,  to  hold  without 
paying  any  rent  or  at  a  merely  nominal  rent. 
We  think  that  in  such  a  case  as  this  the  Law 
of  Limitation  does  not  apply  against  the 
purchaser  of  the  under-tenure. 

The  appeal  must  be  dismissed,  but  with- 
out costs,  as  no  one  has  appeared  for  the 
respondent. 


The  5th  August  1874. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F, 
McDonell,  fudges. 

Bond — Plea  of  Benamee. 

Case  No.  654  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge   of  Jessore,    dated    the    2gth 
December   1873,   affirming   a   decision    of 
the   Subordinate  Judge  of  that  District^ 
dated  the  30th  June  18^3, 

Bhoobunessur  Roy  Chowdhry  (Defendant), 

Appellant^ 

versus 

Juggessuree  Chowdhrain  (Plaintiff), 
Respondent. 

m 

Mr,  C.  Piffard  and  Baboos  Bungshee  Dhur 
Sen  and  Ashootosh  Dhur  ior  Appellant. 

Baboos  Doorga  Mohun  Doss  and  Sreenath 
Doss  for  Respondent. 

Where  a  woman  sues  to  recover  money  advanced  on 
a  bond  executed  in  her  name,  it  is  open  to  the  obligee 
to  plead  that  the  money  was  not  lent  by  the  womant 
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but  that  the  bond  was  merely  an  acknowledgment  of 
indebtedness  from  him  to  her  husband. 

Jackson^  J. — It  is  not  our  duty  in  this 
case  to  say  what  our  conclusion  might  have 
been  if  ihe  evidence  had  been  before  us  on 
a  first  appeal.  We  have  only  to  consider 
whether  there  is  any  material  error  of  law 
in  the  decision  of  the  Court  below.  The 
plaintiff  Juggessuree  Chowdhrain  having 
sought  to  recover  money  upon  a  bond 
executed  in  her  name  by  her  tather-in-Iaw, 
the  defendant  answered  that  no  money  was 
lent  by  Juggessuree;  that  the  bond  was 
merely  an  acknowledgment  of  indebtedness 
from  father  to  son,  Juggessuree's  husband ; 
and  that  this  and  other  transactions  of  a 
similar  kind  had  been  referred  to  arbitration, 
and  settled  by  the  arbitrators  before  the  date 
of  suit.  The  Subordinate  Judge  addressed 
himself  to  this  defence,  and  he  considered  not 
merely  that  the  defendant  failed  to  prove  it, 
but  that  the  defendant's  allegations  were 
totally  false,  and  he  came  to  this  conclusion 
both  upon  the  evidence  of  the  plaintiff  and 
the  defendant  himself. 

On  appeal,  the  Judge  very  concisely,  it  is 
true,  but  still  emphatically,  declares  his 
belief  that  the  evidence  proved  the  plaimifF 
•  having  advanced  the  money  to  her  father- 
in-law  from  her  own  funds.  He  goes  on 
to  say  that,  if  it  had  been  otherwise,  under 
the  circumstances  of  the  case  it  would  not  be 
open  to  the  defendant  to  raise  the  objection 
that  he  did,  and  he  refers  to  17  Weekly 
Reporter,  p.  192.  That  is  a  case  which 
came  before  Mr.  Justice  Macpherson  and 
myself,  and  is  distinguishable  from  the  pre- 
sent. It  was  a  case  of  mortgage  in  which 
A  advanced  money,  and  took  the  bond  in  the 
name  of  B.  In  a  suit  afterwards  brought, 
the  name  of  B  was  used.  It  was  clear  that 
A  was  the  person  who  sought  to  enforce  the 
mortgage,  and  we  said  that,  as  the  defendant 
received  the  money  from  A,  and  chose  to 
contract  with  B,  it  did  not  lie  in  his  mouth 
to  object  to  the  suit  being  brought  in  the 
same  form.  That  is  quite  a  different  case 
from  the  present,  and  we  do  not  agree  with 
the  Judge  in  the  view  of  law  taken  by 
him  ;  but  that  error  is  immaterial,  because  the 
Judge  has  found,  in  concurrence  with  the 
first  Court,  that  the  defendant's  plea  is  untrue, 
and  that  the  money  was  advanced  by  Jugges- 
suree herself  from  her  own  funds.  Whether 
that  decision  is  right  upon  the  facts  is  a 
matter  which  we  are  not  called  upon  to 
determine.  We  think  under  the  circum- 
stances this  special  appeal  should  be  dis- 
missed;  but  without  costs. 


The  5ih  August  1S74. 
Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Act  XL  of  Z865— Act  X.  of  Z859,  8.  108— Sal^ 

certificate. 

Case  No.  2664  of  1873. 

Special  Appeal  from  a  decision  passtd  ly 
ike  Third  Subordinate  Judge  0/  ihe  2^ 
Pcrgunnahs,  dated  ihe  2gih  July  iSj], 
affirming  a  decision  of  ihe  Third  Moonsif 
ojf  Diamond  Harbour,  dated  ihe  loUt 
August  i8'j2, 

Aukhil  Chunder  Mookerjee  and  another 
(Plaintiffs),  Appellants^ 

versus 

Chunder  Coomar   Mitter  and    another 
(Defendants),  Respondents, 

Baboo  Hem  Chunder  Boner jee  for 
Appellants. 

Bahoos  Bhowanee  Chiirn  Dutt  and  Mohina 
Mohun  Roy  for  Respondents. 

Where  a  suit  for  rent,  and  the  balances  due  under  the! 
decree,  were  on  account  of  a  7-anna  rukkum  of  a  tenarcl 
and  the  sale-ccrtiBcate  passed  the  ri$|^ht  and  int^est  ^] 
the  defaulting  under-tenant,  it  was  he'd  that  Act  X.flfl 
i,^5Q>  s.  loS,  was  applicable  to  the  case,  aifd  that  sock  ^ 
right  and  interest  only,  and  not  the  whole  teoniti^ 
became  vested  in  the  auction-purchaser. 

The  plaintiffs  are  the  special   appcllaotf' 
in  this  suit. 

The  suit  was  for  possession  of  2  beeghas 
6  cotiahs  6  chiitacks  of  land  in  MouzaK 
Kussali.  The  plaintiffs  alleged  that  tbe^ 
purchased  the  disputed  land  in  execution  d 
a  decree  for  arrears  6f  rent ;  that  th^ 
obtained  possession ;  that  they  had  let  ibc 
lands  out  to  a  tenant ;  that  their  tenant  ww 
ousted  by  the  defendant ;  and  that  the  dcCeud- 
ant  then  brought  a  suit  under  section  15  ^ 
Act  XIV.  of  1859,  and  was  successful  This 
suit  was,  therefore,  brought  for  possession. 

The  defendant  pleaded  that  he  purchased 
the  land  in  dispute  in  execution  of  a  decree 
against  Roop  Chand  Ghose,  the  holder  of 
the  tenure,  and  that  th^  plaintiff's  subseqaent 
purchase  ought,  not  to  prevail  against  his 
previous  purchase. 

Both  Courts  have  dismissed  the  plaintiffs 
suit.  The  Subordinate  Judge,  relying  upoa 
a  ruling  to  be  found  in  Volume  X.,  Wecklf ; 
Reporter,  p.  484,  was  of  opinion  that  * 
landlord  has  no  authority  to  bring  an  under- 
tenure  to  sale  after  the  right  and  interest  ™ 
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ecover  them  simply  upon  the  groand  that 
kere  has  been  a  breach  of  contract  on  the 
im  of  the  defendant.  But  these  losses  are  of 
^h  a  nature  as  may  be  shown  to  have  been 
^  probable  result  of  a  fraudulent  misre- 
jrcsentation  by  the  defendant  of  his 
lighter's  age  which  induced  the  plaintiff 

enter  into  negotiations  for  marriage.  This 
ge  of  fraud  is  distinctly  made  in  the 

im,  but  no  issue  seems  to  have  been  raised 

>a  it  in  the  Courts  below. 

Under  the  circumstances  of  this  case,  the 
dmiff  is  entitled  to  have  that  issue  tried, 
if  it  be  found  in  his  favour  he  is  entitled 
be  reimbursed  the   reasonable  expenses 
kich  he  incurred  for  making  presents  to 
bride's  family,  according  to  the  social 
torn  of  the  community   to  \yhich  both 
lies  belong.     How  much  of  these  expenses 
reasonable,   and   how   far  they    are  the 
ible  result  of  the  defendant's  fraudulent 
iresentation,  are  questions  of  fact  which 
have  to  be  determined  by  the  Courts 
>w  upon  the  evidence  in  the  cause. 


The  3rd  August  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

of  Ownership—Waste  Land— Presumption 

of  Law. 

Case  No.  2938  of  1873. 

rw/  Appeal  from  a  decision  passed  by 
\iht  Officiating  Judge  of  Tipperahy 
\4aled  the  jrd  September  1873,  affirming 

decision  0/ the  Moonsiff  of  JSloornuggur, 

ted  the  3rd  July  1872, 

le  Gobind  Goopto  and  another  (Defend- 
ants), Appellants^ 

versus 

alias   Kisto    Chunder    Chuckerbutly 
and  others  (Plaintiffs),  Respondents. 

\oos  Bharut  Chunder  Dutt  and  Juggut 
Chunder  Banerjee  for  Appellants. 

Baboo  Bhoobun  Mohun  Doss 
for  Respondents. 


lere  the  question  as  to  possession  was  doubtful^  a 
nl  Couit  was  held  to  have  committed  no  error  of  law 


in  presuming  ownership  from  the  fact  of  enjoyment  of 
the  fruits  of  trees  growing  on  the  disputed  land. 

This  suit  was  instituted  by  the  plaintiffs, 
who  claimed  the  disputed  lands  as  belonging 
to  two  talooks  Kashee  Nath  Chuckerbutty  and 
Kristo  Kant  Deb,  alleging  that  the  defendants 
had  dispossessed  them.  The  defendants 
pleaded  limitation,  and  alleged  that  the  lands 
in  dispute  belonged  to  their  ancestral  talook 
Rajendro  Goopto.  The  land  in  dispute  is  a 
portion  of  the  banks  of  a  tank,  the  tank 
being  called  Radha  Kant  Surmah.  The 
plaintiff's  dwelling-house  lies  immediately  to 
the  north  of  the  tank ;  it  appears  that  the  • 
tank  is  called  after  a  member  of  plaintiffs' 
family.  Three  of  the  banks  of  the  tank  are 
admittedly  in  plaintiffs'  possession,  and  with 
reference  to  the  fourth  bank  now  in  dispute 
it  appears  that  the  defendants  have  already 
attempted  to  get  possession  of  a  portion  of 
that  bank  in  another  suit,  and  were 
unsuccessful. 

The  Moonsiff  went  to  the  spot  and  came 
to  the  conclusion  that  the  plaintiffs  had  been 
in  possession  and  enjoyment  of  the  disputed 
bank  of  the  tank  by  enjoying  the  fruits  of 
the  trees  growing  on  the  bank  of  the  tank, 
and  he  also  found  on  the  evidence  that  the 
plaintiffs  had  proved  their  ouster. 

The  Judge  of  Tipperah  has  confirmed 
that  decision  without  giving  any  particular 
feasons  for  so  doing  beyond  that  he  concurs 
in  the  finding  of  the  Moonsiff,  which  he  says 
is  entitled  to  great  weight  as  the  Moonsiff 
visited  the  spot,  and  there  were  no  grounds 
for  interfering  with  his  decision. 

In  special   appeal  it  is  contended  that  the 
Judge  ought  to  have  reversed  the  decision  of 
the  Moonsiff,  as  the  question  of  possession 
has  been  tried  on  an  erroneous  presumption, 
and  not  upon  the  direct  evidence  in  the  case; 
and  a    decision    in  Volume    XL,   Weekly 
Reporter,   p.    268,    has   been    referred    to. 
That  decision  rules  that  there  may  be  such  a 
possession  of  waste  lands  as  to  protect  a  suit 
from  being  barred  by  limitation,  and  where  the 
question  as    to  possession   is    doubtful,   a 
presumption  may  arise  in  favour  of  the  party 
who  proves  his   right.     No  doubt,   ads  of 
ownership  may  be  proved  over  waste  lands 
as  well  as  over  any  other  lands,  and  in  this 
case  the  Moonsiff  has  found  it  proved  that 
the  plaintiffs  have  enjoyed  the  fruits  of  the 
trees  growing  on  the  disputed  bank  of  the 
tank.    I  can  see  no  erroneous  presumption 
of  law  in  this  finding,  and  the  special  appeal 
must  be  dismissed  with  costs. 
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shows  what  passed  under  the  sale,  namely, 
not  the  whole  tenure,  but  a  rukkum  of  7  annas 
in  the  tenure.  Therefore  it  is  clear  that 
section  loS  of  Act  X.  of  1859  is  applicable 
to  thi3  case,  and  that  only  the  right  and 
interest  of  the  judgment-debtor  has  been 
purchased  by  the  plaintiff. 

Taking  this  view  of  the  case,  I  dismiss 
the  special  appeal  with  costs.  Pleader's  fees, 
one  gold  mohur. 


The  6ih  August  1874. 

Present: 

The  Hon'We  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  G.  G.  Morris, 
Judge. 

ProtMite — ^Jurisdictioii. 

Case  No.  21 11  of  1873. 

Special  Appeal  from  a  decision  parsed  by  the 
Officiating  Judge  of  Sylhet,  dated  the  i*jth 
July  i8yj^  reversing  a  decision  of  the  Sub' 
ordinate  Judge  of  that  District,  dated 
the  2jrd  September  18^2, 

Buldeb  Surmah  and  another  (Plaintiffs), 

Appellants, 

versus 

Taranath  Surmah  and  others 
(Defendants),  Respondents. 

Baboo  Kumla  Kant  Sen  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

A  Subordinate  Judgre  has  no  jurisdiction  to  try  a  suit 
brought  to  set  aside  a  probate. 

Couch,  C.J, — We  think  the  Judge  was  right 
in  holding,  as  he  did,  that  the  Subordinate 
Judge  had  no  jurisdiction  to  try  the  case 
on  the  cause  of  action  alleged  by  the 
plaintiff. 

The  plaint  begins  by  stating  that  it  is  a 
suit  to  be  confirmed  in  possession  after 
declaration  of  title  to  the  property,  moveable 
and  immoveable,  mentioned  in  the  schedule, 
situated  in  the  jurisdiction  of  the  Moonsiff, 
upon  reversal  of  the  summary  order  of  the 
Civil  Court  bearing  date  the  22nd  of 
September  1871  granting  probate.  It  then 
states  the  right  which  the  plaintiff  alleges 
he  has,  and  that  the  defendant,  with  the 
intention  of  defrauding  the  plaintiff,  set  up 
a  false  will,  and  made  an  application  for 
probate  of  it,  which  was  first  rejected,  and 
afterwards  a  summary  order  was  made  for 


the  granting  of  probate;  and  it  cooclodcs 
with  these  words :-  "  This,  therefore,  is 
injurious  to  us.  The  order  for  graotiflf 
probate  is  the  cause  of  action,  which  arose 
on  the  22nd  of  September  1871." 

It  is  clear,  therefore,  that  the  salt  is 
brought  to  set  aside  the  probate,  and  that 
the  Subordinate  Judge  had  not  jurisdictioB 
to  try  it. 

The  appeal  must  be  dismissed  with  costs. 


The  6th  August  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Ckirf 
Justice,  and  the  Hon'ble  G.  G.  Morris, 
Jtidge. 

Act  VIII.  (B.C.)  of    X869,  8.   Z4— Act  Z.  d 

1859,  8.  X3~Eiinancement  of  Rent^Notice. 

Case  No.  2704  of  1873. 

Special  Appeal  from  a  decision  passed 
by  the  Officiating  Second  Subordinak 
Judge  of  Mymensingh,  dated  the  Btk 
September  iSyj,  reversing  a  decisioif^ 
the  Moonsiff  of  Sherepore,  dated  ik 
igth  May  iSyj. 

Kalee  Kant  Chowdhry  (Plaintiff),  Appdlnd, 

versus 

Bhoobunessuree  Chowdhrain  and  others 
(Defendants),  Respondents. 

Baboo  Chunder  Madhub   Ghose  for 
Appellant. 

Baboo  Ashootosh  Mookerjee  for  RespondeDti, 

An  under-tenant  or  ryot,  with  a  rigrht  of  occupaicjb 
whose  rent  is  not  fixed,  is  not  liable  to  enhanceneiiij 
unless  there  is  a^fround  for  it,  and  he  is  informed  of  (M 
same  by  a  notice,  so  as  to  have  an  opportunity  of  ootq 
testing  the  matter. 

Couch,  C.J,— Thz  Subordinate  Judge  i«s 
found  that  the  defendants  were  clearly 
proved  to  be  intermediate  talookdars.  As 
such  they  were  entitled,  by  section  14  ^ 
Aft  VIIL  (B.C.)  of  1869,  and,  if  that  is  not 
applicable  to  this  case,  then  by  section  1} 
of  Aft  X.  of  1859,  ^o  *  notice  specifying: j 
the  rent  to  whicti  they  were  to  be  subjcd 
for  the  ensuing  year  and  the  ground  00 
which  the  enhancement  of  rent  was  clamed. . 

The  notice  claims  an  enhanced  rent,  and' 
specifies  what  the  rent  should  be,  but  it  does- 
not  state  the  ground  upon  which  the  enhance 
ment  was  claimed.  It  only  alleges  that  the 
land  is  capable  of  yielding  a  higher  reat» 
and    refers    to    another    suit  in    which  t 
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co-sharer  had  been  successful  in  obtaining  a 

higher  rent.      But  that   is   not  stating   any 

ground   upon    which    the   enhancement    is 

claimed.    It  does  not  give  the  defendants 

any  intimation  of  why  the   plaintiff  was  to 

get  a  higher  rent,  or  how  it  was  that  the 

land  was   capable  of  yielding  it.     It  was 

intended  by  these  provisions  of  the  law  that 

an  under-tenant  or  ryot  who  had  a  right  to 

continue  to  hold  the  land,  but  whose  rent 

was  not  fixed,   should   not   have  the   rent 

enhanced  unless  there  was  a  ground  for  so 

doing,  and  he  was  informed  of  it  by  a  notice 

so  that  he   would   have  an  opportunity  of 

;  contesting  the  matter  and  of  satisfying  the 

F  Court  when  the  enhanced  rent  was  sued  for 

that  the  ground  for  the  enhancement  did 

not  exist. 

In  this  case  we  think  the  notice  was  not 

ich  as  the  law  requires,  and  that  the  Sub- 

rdinate  Judge  was  right  in  dismissing  the 

tit.    It  is  not  necessary  for  us  to  decide 

lat  ground  of  enhancement  there   would 

in  such  a  case  as  the  present,  assuming 

^at  the  intermediate  talookdaree   estate  is 

le  10  which  the  Regulation  of  1793  does 

apply.     The  appeal  will  be   dismissed 

nth  costs. 


1 


The  6ih  August  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  F.  McDonell,  fudges. 

^Possession — ^Jote  Tenancy—Onus  Proband!. 

Case  No.  703  of  1874. 

\icial  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  furreedpore,  dated 
the  20th  December  iSyj,  affirming  a  deci- 

\Jfion  0/  the  Moonsiff  of,  Goalundo,  dated 

\lhi  ^oth  November  18^2, 

ree  Mohun  Poddar  and  others  (Plaintiffs), 

Appellants^ 

versus 

Gureeboollah  Mullick  and  others 
(Defendants),  Respondents, 

\oo  Doorga  Mohun  Doss  for  Appellants. 

^'iBaboo  Issur  Chunder  Chuckerbutty  for 

Respondents. 

tasuit  to  recover  possession  of  certain  land  described 
1$  kbamar,  of  which  plaintiffs  had  i>een  forcibly  dis- 
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possessed,  defendants  claimed  to  hold  the  land  by 
way  of  permanent  jote  for  40  years,  and  contended  that 
plaintlfTs  had  no  right  except  to  receive  rents  : 

Held  that,  as  defendants  admitted  the  ownership  to 
be  with  the  plaintiffs,  and  prayed  to  be  allowed  to  hold 
possession  under  the  jote-tenancy,  the  burden  of  proof 
lay  with  the  defendants. 

Jackson,  J. — We  cannot  apprbve  of  the 
decision  of  the  Courts  below  in  this  case. 

The  plaintiffs  alleged  that  the  land  was 
theirs,  and  they  described  it  as  their  khas 
khamar.  They  stated  that  they  let  it  to 
certain  of  the  defendants  while  they  were  in 
possession,  and  that  the  principal  defendants 
dispossessed  ihem  by  forcibly  cutting  and 
carrying  away  the  paddy  crop.  They  there- 
fore sued  to  recover  possession  from  those 
defendants  as  trespassers.  The  principal 
defendants,  Gureeboollah  and  others,  did  not 
deny  that  the  land  belonged  to  the  plaintiffs, 
but  they  said  that  they  held  this  land  by 
way  of  permanent  jote  from  the  lime  of 
Gureeboollah's  father,  Harroo  Mullick,  for  a 
period  of  40  years  at  a  rent  of  Rs.  6,  and 
they  claimed  to  be  in  possession  of  the  land 
on  payment  of  rent  to  the  proprietors  and 
their  ijaradar.  They  said  that  the  plaintiffs 
had  no  right  except  to  receive  rents  of  the 
land,  and  urged  that  the  suit  ought  to  be 
dismissed.  Now  this  being  a  case  in  which 
the  defendants  admitted  the  ownership  of 
the  land  to  be  with  the  plaintiffs,  and  prayed 
to  be  allowed  to  hold  possession  of  it  under 
the  jote-tenancy,  the  burthen  of  proof  clearly 
lay  upon  the  defendants.  The  Subordinate 
Judge  may,  on  this  point,  be  referred  to  the 
several  decisions  of  this  Court  to  be  found 
in  19  Weekly  Reporter,  p.  188;  20 
Weekly  Reporter,  p.  374,  and  others. 
They  show  that  in  such  cases  the  defendants 
must  prove  the  plea  that  they  set  up.  In 
addition  to  that  we  find  the  Subordinate 
Judge  remarks  that  the  defendants  have 
made  out  their  case  by  certain  decisions  of 
the  Criminal  Court  and  the  Small  Cause  Court. 
It  is  difficult  to  understand  how  the  decision 
of  a  Criminal  Court  could  make  out  the 
defendant's  case,  and  as  to  the  judgment  of 
the  Small  Cause  Court  we  do  not  see  how 
that  could  be  brought  in.  That  was  a  judg- 
ment in  a  suit  for  damages,  which  was  dis- 
missed. The  judgment  of  the  Court  below 
must  be  reversed,  and  the  case  must  go  back 
10  the  Lower  Appellate  Court  in  order  to 
determine  whether  the  defendants  have  made 
out  the  particular  title  they  set  up»  The 
costs  will  abide  the  result. 

61— a 


4id 


Civil 


tHE   WEEKLV    RkPORTKR. 


Rulings, 


[Vol.  XXIt. 


The' 6ih  August  1874. 

Present  : 
The  Hon'ble  F.  B.  Kemp,  Judge. 

Arbitrators  —  Misconduct  —  Act  VIII.  of  1859, 

s.  324. 

Case  No.  2627  of  1873. 

Special  Appeal  from  a   decision  passed  by 
the  Additional  Subordinate  Judge  of  the 
24'Pergunnahs,   dated  the   2gth    August 
iSjj,  reversing  a  decision  of  the  Moonsiff 
of  Baraset,  dated  the  2nd  December  1872. 


Ram  Guttee  Mundul  and  others  (Defendants), 

Appellants, 

versus 

Thakoor  Doss  Mundul  (Plaintiff), 
Respondent, 

» 

Baboo  Bccharam  Mookerjee  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

In  a  case  referred  to  arbitration,  where  one  of  the  arbi- 
trators was  never  present  during-  the  course  of  the 
arbitration,  and  never  took  any  interest  in  the  matter, 
pimply  sipninjr  the  award  after  completion,  the  Moon- 
siff found  that  there  had  been  misconduct  on  the 
part  of  the  said  arbitrator,  and  set  aside  the  award  as 
illefiral  : 

Held  that  the  Moonsiff  was  justified  m  so  doing 
under  Act  VIII.  of  iSsq,  s.  324,  and  the  ruling  of  the 
High  Court  at  8  W.  R.,  p.  171- 


The  defendants  are  the  special  appellants 

in  this  case.     The  suit  was  brought  by  the 

plaintiff  for  possession    of   a   4-anna  share 

in  a  tank  and  for  the  price  of  a  maund  of 

fish,   namely,     Rs.   3.     The    case    of    the 

plaintiff  was  this — that  in  Assin    1278,  the 

defendants  caught  four  maunds  of  fish  in 

this  tank  ;  that  they  gave  the  plaintiff  his 

sh^re  of  the  fish  in  proportion    to    i  anna 

10    gundas,    the    purchased   share  of   the 

plaintiff  in  this  tank,  but  that  they  did  not 

give   the   plaintiff   his   share   in   the  fish  in 

proportion  to  a  4-anna  share   in  the  tank, 

which  4-anna  share    the  plaintiff   says   he 

inherited.     The  defendants  admit  that  the 

plaintiff  has  purchased  a   i-anna  lo-gunda 

share  in  the  tank ;    they    allege     that  the 

nncesters  of  both  the  plaintiff  and  defendant 

originally  held  this  tank  and  some  homestead 


land    in    its    immediate   vicinity  ;    that  the 
ancestors  of  both  parties,  many  years  ago, 
deserted  their  homestead  ;  that  the  superior 
landlord  resumed  the  tank  as  well  as  the    , 
ancestral  jummaee  lands,  and  settled  them 
with  other  parties ;  that  the  ancestors  of  both 
parties  returned  to  their  original  homestead 
after  some  years;   that  Muddan  and  Shib 
Ram,  the  ancestors  of  the  defendants,  took 
the  whole  of  the  tank  in  jumma  from  the 
landlord,  and  also  the  homestead  land;  that 
the  plaintiff's  ancestor  on  his   return  took 
only  a  jumma  of  the  homestead,  and  noloJ 
the  tank  ;  that  subsequently  ihe  plaintiff  par- 
chased    a    i-annii    lo-gunda  share   of  ibe 
tank  from  Muddun,  one  of  the  ancestors  of 
the  defendants;  that  the  plaintiff  is  in  posses- 
sion of  that  I -anna   10-gundas  as  admiiied 
by  him;  and  that  the  4-anna  share  in  suit  is 
in  possession  of  the  defendants;  and  that  ih€ 
plaintiff  is  not  entitled  thereto,  and  has  never 
been  in  possession  thereof,  within  12  years 
before  suit. 

Both  parties  agreed  to  refer  their  differ- 
ences to  arbitration.     The  arbitrators  foand 
tor  the  defendants,  and  against  the  plam:- 
iff.     The  arbitration-award  was  submitted, 
apparently,  on   the    19th  of  August   1872. 
Subsequently,   or   on   the   21st   of   Augosr, 
the  plaintiff  applied  to  the   Moonsiff,  11*0 
had   ordered  the    arbitration   to    set    aside, 
the  award  on  the  ground  of  corruption  and. 
partiality  on  the  part  of  the  arbitrators.    The 
Moonsiff  held  a  proceeding  and  inquired  inw 
the  matter,  took  the  evidence  of  the  plaintil 
and  defendants  as  well  as  of  other  parti^-' 
and  came  to  the  conclusion  on  the  4th  <* 
November  1S72,  or  some  time  after  the  sob^; 
mission  of  the  award,  that  there  were  no^ 
sufficient  circumstances   on   the   record  t0 
prove  corruption ;  but  that  it  appeared  thai 
one  of  the  arbitrators,  Jadub  Chunder  Dattf 
was  not  present  during  the  inquiry,  took  no 
part  in  the  proceedings,  and  simply  sigflcd 
the  award  when  presented  to  him  ;  that,  under 
such    circumstances,    the    Moonsiff  was  01 
opinion   that   the   award   was   illegal.     He 
therefore  set  aside  the  award,  and  fixed  a 
day   for   the   trial   of   the   suit.       Oii  trial, 
the   Moonsiff   dismissed  the  plaintiff's  sn^ 
He    was   of    opinion    that  the    defendants 
evidence   was   'more    trustworthy  than  tM 
evidence  adduced  by  the  plaintiff,  and  ^ 
ends   his  judgment   by    saying  that  he  11 
inclined  to  think  that  the  plaintiff  has  failed 
to  make  out  his  case,  and,  therefore,  ^"^^ 
entering  into  the  other  issue,   namely,  tte 
issue  as  to  the  value  of  the  fish,  he  dismissc* 
the  plaintiff's  suit. 
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On   appeal,   the   Subordinate   Judge  has 
reversed  that  decision,  and  has  found  for  the 
plaintiff.     He  says,  both  parties  have  adduced 
oral  evidence,  and  that  the  witnesses  examined 
by  the  plaintiff  prove  that  the  ancestors  of 
both  parlies  were  re-settled  in  ihe  lands  which 
they  had  relinquished;    that  the  ancestors 
of  the  plaintiff,  and  the  plaintiff  himself  after 
them,  were  in  joint  possession  of  the  tank 
and  other  lands  included  therein;  that  he 
alludes  to  the  improbability  of  the  plaintiff's 
ancestor  returning  to  the  homestead,   and 
not  taking  also  a  portion  of  the  tank  from 
the   zemindar;    and    he    also     alludes    to 
the   fact     that    the     defendants    in     their 
deposition  have  admitted  that  the  plaintiff's 
ancestor  has  used   the   water  of  the  tank 
since  he  re-settled  in   the  homestead ;  and 
mnds  op  his  judgment  by  saying  that  the 
'Witnesses  examined  by  the  plaintiff  clearly 
fioved  that  the  plaintiff  had  a  4 -anna  share 
m  the  tank  in  right  of  inheritance,  and  that 
ie  was  all  along  in  possession  of  the  same, 
and  is  entitled  to  recover  possession.     As 
regards  the  quantity  and  value  of  the  fish 
Mid  to  have   been  taken,  the  Subordinate 
Judge  says,  that  there  is  no  satisfactory  evi- 
lience  on  that  point,  and  that  the  plaintiff 
fterefore  is  not  entitled  to  recover  the  value 
•f  the  fish  2.^  claimed . 

I  In  special  appeal  the  grounds  taken  are, 
pst,  that  the  award  of  the  arbitrators,  which 
^  in  favour  of  the  defendants,  was  not  finally 
^  aside  by  the  Court  of  first  instance ;  second; 
pat,  even  assuming  that  the  award  was  set 
^"tde,  the  order  setting  aside  the  award  was 
^gether  illegal,  inasmuch  as  it  does  not 
pear  that  any  application  was  made  by  the 
intiff  for  setting  aside  the  said  award ;  and 
nher,  that  neither  of  the  grounds  upon 
uch,  according  to  law,  such  an  award  could 
8et  aside  have  been  made  out  by  evidence. 
Jse*were  the  grounds  which  have  been 
m  in  special  appeal. 

On  the  first  point  it  is  very  clear  from  the 

lerof  the  Moonsiff,  which  I  have  already 

ted,  dated  the  4th  of  November  1872, 

the  award   was  formally  set  aside  as 

tl.    Then  with  reference  to  the  second 

Jut,  an  award   under  section  324  is   not 

Mc  to  be  set  aside  except  on  the  ground  of 

caption  or  misconduct  of  an  arbitrator  or 

the  umpire.     In  this  case,  the  Subordinate 

^e  has  found  that  one  of  the  arbitrators 

never  present  during  the  course  of  the 

fUraiion,   never   look  any  interest  in  the 

ter,  and  that  he  contented  himself  with 

iply  signing  the  award  after  its  completion. 

"5h  neglect  on  the  part  of  an  arbitrator 


has  been  held  by  this  Court  to  be  misconduct 
within  the  meaning  of  section  324  (see  the 
decision  to  be  found  in  Volume  VIII.,  Weekly 
Reporter,  p.  171,  by  Justices  Macpherson 
and  Seton-Karr).  The  Moonsiff,  finding  that 
there  had  been  misconduct  on  the  part  of  one 
of  the  arbitrators,  set  aside  the  award  as 
illegal,  and  I  think  he  was  justified  in  so 
doing  under  the  provisions  of  secton  324 
and  the  ruling  already  quoted.  After  the 
case  was  taken  out  of  the  hands  of  the  arbi- 
trators, inasmuch  as  their  award  was  set 
aside  as  illegal,  the  Subordinate  Judge  has 
found  on  a  pure  question  of  fact  that  the 
plaintiff's  ancestors  were  in  possession  of  a 
4-anna  share  of  the  tank  on  re-settlement 
with  the  zemindar,  and  that  they,  and  after 
them  the  plaintiff,  held  possession  of  that 
4-anna  share  until  thed  were  ousted  by  the 
defendant  in  Assin  I2y78. 

The  special  appeal,  therefore,  must  be 
dismissed  with  costs.  Pleader's  fees  one 
gold  mohur. 

The  6th  August  1874. 

Present : 

The  Hon'ble  W.  Ainslie,  Judge. 

Waste  Land— Possession— Right. 

/  Case  No.  2301  of  1873. 

Special  Appeal  ,from  a  decision  passed  by 
the  Judge  of  Faina^  dated  the  ijth 
August  iSjjt  affirming  a  decision  of  the 
Moonsiff  of  Behar^  dated  the  r^th 
February  i8yj. 

Woodwant  Mabtoon  and  another 
(Defendants),  Appellants, 

versus 

Hunooman  Pershad  Singh  (Plaintiff), 
Respondent, 

Baboo  Boodh  Sen  Singh  for  Appellants. 

Baboo  Chunder  Madhub  GhosesLtid  Moonshee 
Mahomed  Fusufiox  Respondent. 

Where  land  is  waste,  and  there  is  no  visible  sign  of 
occupation,  the  possession  must  be  taken  to  go  with  the 
rig^ht,  and  the  right  is  primd  facie  in  the  zemindar  of 
the  estate  to  which  the  waste  land  belongs. 

The  plaintiff  in  this  case  is  the  zemindar 
of  Mouzah  Hurgopalpore.  The  defendant  has 
built  a  thatched  house  upon  a  portion  of  the 
land,  which,  he  says,  formed  the  ancestral 
abode  of  Rewa  Lali.  The  plaintiff  says  that 
the  house  was  built  without  his  knowledge 
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or  permission.  The  defendant  claims  the 
land  by  the  gift  of  Rewa  Lall,  the  former 
proprietor  of  the  zemindaree,  and  alleges 
that  this  land  upon  which  the  house  stands 
was  occupied  as  part  of  his  homestead  by 
Rewa  Lall  before  he' himself  built  on  it. 

The  finding  of  the  first  Court  is  very  dis- 
tinct. It  says  :  **  The  facts  of  the  disputed 
**  lands  lying  puteet  (or  waste) — of  Rewa 
**  Lairs  having  no  concern  with  the  land 
*'  except  his  own  dwelling-house— and  of  the 
"  defendants  having  erected  the  disputed 
"  house  some  two  or  three  days  before 
**the  end  of  Bysack,  notwithstanding 
''  remonstrances  on  the  part  of  plaintiff,  the 
**  proprietor  in  possession  of  the  land,  are 
•*  perfectly  made  out  by  the  evidence  of  four 
"  witnesses  examined  by  the  plaintiff." 

It  appears  that  when  this  case  went  up 
before  the  Lower  Appellate  Court  on  appeal, 
there  was  another  suit  in  which  Rewa  Lall 
himself  was  concerned  before  the  Court,  and 
that  the  two  cases  were  heard  at  the  same 
time.  Rewa  Lall  being  in  Court  was 
examined  by  the  Judge.  As  far  as  I  am 
informed  at  present,  there  is  no  other  record 
of  that  examination  except  what  is  to  be 
found  in  the  judgment;  and  it  does  not 
appear  that  Rewa  Lall  was  examined  upon 
oath,  or  that  the  present  appellant  had  an 
opportunity  of  cross-examining  him  in  the 
Court  of  the  Judge,  although  he  had  called 
and  examined  him  as  a  witness-  in  the  first 
Court.  It  seems  to  me  that  whatever  effect 
Rewa  Lairs  statements  before  the  Judge 
may  have  upon  his  own  case,  with  which  I 
am  not  at  present  concerned,  they  ought  not 
to  be  used  against  the  present  appellant. 
But  there  remains  the  fact  that  there  is  a 
very  clear  finding  in  favour  of  the  plaintiff 
by  the  first  Court.  And  the  Lower  Appellate 
Court  has  affirmed  the  decision  of  the  first 
Court,  and  has  stated  as  follows  :  **  Much 
less  has  the  present  appellant,  defendant, 
proved  Rewa's  right  to  the  land  in  dispute, 
which  is  not  even  comprised  in  these  two 
beeghas,"  that  is,  two  beeghas  claimed  by 
Rewa  Lall. 

It  was  contended  that  it  was  for  the  plaint- 
iff to  show  a  [right  to  enter  upon  this  land. 
No  doubt  it  would  have  been  so  if  the  case 
of  the  defendant  had  been  believed.  But  it 
seems  to  me,  on  the  finding  of  the  first  Court, 
whose  decision  has  been  affirmed  by  the 
Lower  Appellate  Court,  that  the  plaintiff  had 
done  all  that  was  necessary  to  start  his  case 
by  showing  that  the  land  had  been  lying 
waste.  He  being  the  zemindar  of  the  estate, 
it  may  fairly  be  presumed  that  the  waste 


land  of  the  estate  is  occupied  by  him,  if  I 
may  use  the  expression  ;  where  land  is  vaste, 
and  there  is  no  visible  sign  of  occapation, 
the  possession  must  be  taken  to  go  with  tbe 
right,  and  the  right  undoubtedly  is  primi 
facie  in  the  zemindar.  Thus  it  was  for  the 
defendant  to  prove  that  there  had  been  a 
right  in  Rewa  LaH  which  had  never  ceased. 
According  to  the  findings  of  both  the  Coorts, 
the  defendant  has  altogether  failed  todothii 

The  order  for  the  removal  of  the  bouse  is, 
I  think,  perfectly  correct.  If  a  person 
chooses  to  build  upon  land  to  which  he  has 
no  title,  he  must  take  the  consequence.  In 
some  cases  circumstances  have  been  establish- 
ed under  which  the  Courts  have  held  that 
the  owner  of  the  land  was  not  entitled  to 
insist  on  the  removal  of  a  building  erected 
on  his  land.  But  in  this  case  it  has  been 
found  that  there  was  active  opposition  by  ih« 
plaintiff,  notwithstanding  which  the  defend- 
ant went  on  with  his  building. 

Under  these    circumstances,   the  appeal 
must  be  dismissed  with  costs. 


The  6th  August  1874. 
Present : 
The  Hon'ble  W.  Ainslie.  Judge, 
Arbitrators— Appeal— Jurisdiction. 
Case  No.  1747  of  1873. 

Special  Appeal  from  a  decision  passed  hf 
the  Officiating  Judge  of  Sarun,  datd 
the  gth  July  iSyj,  reversing  a  decision  ^ 
the  Moonsiff  of  that  District,  dated  ik 
loth  May  i8y2. 

Ram  Yad  Singh  and  others  (Plaintiffs), 

Appellants, 

versus  ' 

I 
I 

Nir,unjun  Kooer  and  another  (Defendaats)i  \ 

Respondents. 

Moonshee  Mahomed  Yusuf  for  Appellants. 

Bahoo  Mohendro  Lall  Mitter  for 
Respondents. 

A  District  Judge  is  not  barred  from  taking  cogaitf** 
of  an  appeal  from  the  finding^  of  a  first  Coart*"* 
question  of  misconduct  by  arbitrators. 

Therk  seems  to  be  no  provision  whatever; 
in  the  Civil  Procedure  Code  by  whH* 
the  Judge  is  barred  from  taking  cognixanc* 
of  the  propriety  of  a  finding  of  the  M 
Court  on  the  question  of  misconduct  bf 
arbitrators.    On  the  contrary,  section  ^\ 

^      d 
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clearly  shows  that,  when  the  decree  has  been 
appealed  against,  an  order  setting  aside  an 
order  of  arbitrators,  which  must  necessarily 
be  an  order  affecting  the  merits  of  the  case, 
is  open  to  appeal.  The  Judge  has  declined 
to  believe  the  witnesses  who  came  forward 
to  prove  misconduct  by  the  arbitrators ;  there- 
fore the  award  stands. 

The  appeal  is  dismissed  with  costs. 


The  7lh  August  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,   Chief 
Justice,  and  the  Hon'ble  W.  F.  McDoneli, 
I     Judge, 

[joint  Estate— Under-tenure— Sale  for  Arrears 
p  of  Rent 


Case  No.  65  of  1874. 

Special  Appeal  from  a  decision  parsed  by  the 
Officiating  Second  Subordinate  Judge  of 
Mymensingh,  dated  the  4th  September  t8*j2> 
reversing  a  decision  of  the  Moonsiff  of 
Jamalpore,  dated  the  ijth  December  i8yr, 

Gobind  Chunder  Roy  Chowdhry  (Plaintiff), 

Appellant^ 

versus 

Rim  Chunder  Chowdhry  (Defendant), 

Respondent, 

r 

Baboos  Sreenaih  Doss  and  Kishen  Dyal  Roy 

for  Appellant. 

Baboos  Rash  B.ehaiee  Ghose  and  Kashee 
Kani  Sen  for  Respondent. 

|!f  a  decree  is  given  in  favour  of  a  sharer  in  a  joint  un- 
nvided  estate  for  his  share  of  the  rent  of  an  under- 
iMure  situate  in  such  estate,  he  is  not  allowed  by  law 
|ppat  up  for  sale  a  portion  of  the  under-tenure. 

Couch,  C.y. — The  plaintiflE's  case,  as  now 
Ued,  is  that   there  being  a  talook  called 

Kant  Ghose,  which  belongs  to  a  zemin- 

ii^ee  in    which  both  the  plainiiff  and   the 

Pendant  had  shares,  the  former  brought  a 

it  for  his  share  of  the  rent  of  the  talook, 

having  obtained  a  decree,  and  caused  to 
put  up  for  sale  so  much  of  the  talook  as 
re  the  jumma.of  18  rupees  9  annas  9  gun- 

I  cowrie  and  8  k rants,  he  bought  it 
tmseif,  and  now  claims'to  be  entitled  to  hold 


it  free  of  rent.  And  the  defendant  having 
obtained  a  decree  against  him  for  rent,  he 
brings  this  suit  in  order  to  have  it  declared 
that  he  is  not  liable  to  pay  it. 

In  the  plaint  he  did  not  put  the  case 
exactly  in  this  way.  The  case  he  made  there 
did  not  indicate  that  he  claimed  to  have 
purchased  only  a  share  .of  the  talook.  He 
spoke  of  having  purchased  the  talook,  alleg- 
ing, no  dotibt,  that  it  bQre  a  jumma  of  18 
rupees  9  annas  9  gundas  i  cowrie  and  8 
krants.  It  may  be  said  that  he  left  what  he 
asserted  that  he  had  bought  ambiguous. 

Now  the  question  seems  to  be  this :  Has 
the  plaintiff  a  right  by  law,  assuming .  that 
he  obtained  a  decree  for  a  part  of  the  rent 
due  in  respect  of  the  talook,  to  put  up  for  sale 
and  to  buy  a  portion  of  it } 

The  law  does  not  seem  to  authorize  that. 
Section  105  certainly  means  that,  where 
there  is  an  arrear  of  rent  due  in  respect  of 
an  under-tenure,  the  under-tenure  is  to  be 
sold,  and  not  a  part  of  it.  There  does  not 
seem  to  be  any  power  to  divide  it,  and  to 
affect  the  rights  of  other  persons  who  have 
a  share  of  the  rent.  If  a  person  chooses  to 
buy,  part  of  an  under-tenure,  he  must  take 
his  position  as  being  jointly  liable  for 
the  rent  with  the  other  under-tenants. 
Section  toS  shows  that  it  is  the  under-tenure 
which  is  to  be  sold,  and  not  a  part  of  it ;  for 
it  says  that,  if  a  decree  is  given  in  favour  of 
a  sharer  in  a  joint  undivided  estate,  depend- 
ent talook,  or  other  similar  tenure,  for 
money  due  to  him  on  account  of  his  share  of 
the  rent  of  an  under-tenure  situate  in  such 
undivided  estate,  talook,  or  tenure,  applica- 
tion for  the  sale  of  such  under-tenure  shall 
not  be  received,  unless  execution  shall  have 
first  been  taken  out  against  any  moveable 
property  which  the  judgment-debtor  may 
possess,  and  the  sale  of  such  property  shall 
have  proved  insufficient  to  satisfy'  the  judg- 
ment. This  shows  that  though  the  under- 
tenure  is  liable  to  be  sold,  the  person  who  gets 
a  decree  for  his  share  of  the  rent  is  not  allowed 
to  sell  the  under-tenure,  which  might  affect 
the  right  of  the  other  co-sharers,  but  must,  in 
the  first  instance,  endeavour  to  satisfy  his 
judgment  out  of  the  moveable  property  of 
the  judgment- debtor. 

There  is  no  doubt,  we  think,  that  the 
plaintiff  has  sought  to  do  what  the  law  does 
not  allow.  Granting  that  his  plaint  is  ambi- 
guously framed  and  admits  of  the  case  being 
put  forward  which  is  now  put  fonvard,  we 
think  that  the  decree  which  has  been  made 
dismissing  the  suit  is  right,  and  that  this  ap- 
peal must  be  dismissed  with  costs. 
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The  7th  August  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
yusiice,  and  ihe  Hon'ble  G.  G.  Morris, 

stamp— Attachment— Court  Fees  Act,  Sch.  II., 
art  17— Act  VIII.  of  1859,  8.  346. 

Case  No.  2565  of  1873. 

Special  Appeal  from  a  decision  passed  by 
ihe  Officiating  Judge  of  Syihei^  dated  ihe 
2nd  August  iSy^y  affirming  a  decision  of 
the  Subordinate  Judge  of  thai  District, 
daiedihe  2nd  December  i8y2, 

Muftee  Jelalooddeen  Mahomed  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Shaharoollah  (one  of  ihe  Defendants), 
Respondent, 

Baboo  Ashootosh  Dhur  for  Appellant. 

Baboo  Sreenath  Doss  tor  Respondent. 

A  suit  brought  accordi'nj^  to  the  provision  at  the  end 
of  Act  VIII.  of  1859,  s.  246,  to  establish  the  right  of  the 
person  bringing  it,. must  bear  a  stamp  according  to  the 
value  of  the  property. 

Couch,  C,y, — In  this  case  the  plaintiff 
having  obtained  a  decree  had  attached  a 
property  in.  execution  of  it  as  being  that  of 
the  defendant  against  whom  the  decree  had 
been  obtained.  A  claim  was  preferred 
under  section  246  of  Act  VIII.  of  1859  by 
Shaharoollah,  which  was  successful,  and  an 
order  was  made  releasing  the  property  from 
attachment.  The  plaintiff  has  brought  this 
suit,  describing  it  as  a  suit  to  set  aside  the 
summary  order,  viz.,  the  order  releasing  the 
property  from  attachment,  and  the  plaint  bears 
a  stamp  for  Rs.  10  only. 

The  Subordinate  Judge,  who  heard  the 
case  in  the  first  instance,  appears  to  have 
doubted  whether  in  a  suit  with  this  stamp 
he  ought  to  decide  the  question  of  title,. 


namely,  whether  the  claimant,  who  had  been 
successful  in  getting  the  property  releised 
from  attachment,  or  the  judgment-debtor, 
was  entitled  to  it.  He,  however,  decided  the 
question,  and  dismissed  the  suit. 

Upon  an  appeal,  the  Jadge  did  not  go  into 
the  question  of  title,  but  held  that  the  suit 
being  brought  on  a  stamp  of  only  Rs.  10,  ii 
was  not  one  in  which  a  question  of  title 
could  be  determined,  and  said  that  the 
plaintiff  was  bound  to  bring  a  regular  sui: 
with  a  stamp  according  to  the  value  of  the 
property.  The  question  raised  in  the  special 
appeal  is  whether  he  is  right  in  this — whetber 
a  suit  brought  according  to  the  provision  at 
the  end  of  section  346  to  establish  the  right 
of  the  person  bringing  it  must  not  ha\'e  a 
stamp  according  to  the  value  of  the  pro- 
perty, and  is  not  a  suit  within  No.  17  d 
the  2nd  Schedule  of  the  Court  Fees  Aa 
We  think  that  it  does  not  come  within  that 
Schedule,  and  that  it  cannot  have  a  stamp  0^ 
Rs.  10  only.  It  is  not  a  suit  merely  to  set 
aside  the  order.  It  is  often  described  as 
such,  but,  in  reality,  it  is  a  suit  to  try  the 
title,  to  establish  the  right  of  the  penon 
who  brings  the  suit,  or  the  right  of  ibe 
judgment-debtor  as  against  the  claimant  wbo 
has  been  successful. 

We  were  told  by  ihe  appellant's  pleader 
that  such  suits  were  frequently  brought  with 
a  stamp   of   Rs.    10,  and    were-  asked  to 
inquire  of  the  Deputy  Registrar  whether  it  is 
so  or  not.     On  the  other  hand,  we  were  told 
by  the  pleader  for  the  respondent  that  such 
suits  were  always   brought    with  a  stamp 
according  to  the  value  of  the  property.    It 
does  not  appear  from  the  inquiry  which  ve 
made  that  a  suit  of  this  description  has  ever 
been   successfully  brought  on  a  stamp  of 
Rs.    10  only.     And   the  Deputy   Registrar 
has  furnished  us  with  an  instance  of  a  R^- 
lar   Appeal   No.   238   of   1872,   which  w« 
heard  not  long  ago  by  myself  and  Mr.  Jus- 
tice Jackson  and  my  lamented  brother  Mr. 
Justice   Mitter,    in   which    the    suit   being 
exactly  like  the  present  and  being  described 
as  a  suit  to  set  aside  the  summary  order,  the 
stamp  was  according  to  the  value  of  the  pro- 
perty.     It  was  objected  by  the  defendant  is 
the  first  Court  that  it  ought  to  have  been 
brought   on  a  stamp  of   Rs.   10  only,  the 
defendant  having  an  interest  in  reducing  the 
valuation.     The  objection  was  overruled,  and 
no  question  was  raised  as  to  the  correctness 
of  that  ruling  in  the  appeal  before  as. 

We  think  the  decision  of  the  Judge  is 
right,  and  that  this  appeal  must  be  dismissed 
with  costs. 
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The  7ih  August  1874. 

Present : 

The  Hon*bIe  W.  Ainslie  and  G.  G.  Morris, 

yudges. 

Summons—Onus  Probandi--Act  VIII.  of  1859, 

s.  1x9. 

Case  No.  135  of  iii74. 

« 

Miscellaneous  Appeal  from  an  order  passed 

by  the  Judge  of  Tirhoof,  dated  the  i^ih 

I    February  iSj^,  affirming  an  order  of  the 

I    Subordinate  Judge  of  that  District,  dated 

the  2^rd  August  iSyj, 

Mussamat  Jhutoo  Kooer  (Petitioner), 
Appellant, 

versus 

I  Lulita  Kooer  (Opposite  Party),  Respondent. 

JBaboo  Roniesh  Chunder  Boseiox  Appellant. 

i 

Maboo  Kalee  Prosunno  Dutt  for  Respondent. 

'  VYhere  a  party  allc^^es  that  no  summons  has  been 
itrved  upon  him,  it  is  for  him,  under  Act  VIII.  of  1S59, 
4'  X19,  to  prove  his  allegation.  If  he  starts  a  primd* 
\e  case  by  his  oath,  the  opposite  party  must  rebut 

by  evidence  taken  In  the  presence  of  the  first  party 

subject  to  cross-examination  by  him. 


Ainslief  J, — Wi£  think  we  must  reverse 
lAe  judgment  of  both  the  Courts  below,  and 
^^mand  the  case  to  the  first  Court  in  order 
pat  the  appellant  may  have  an  opportunity 
^adducing  evidence  in  support  of  her  alle- 
'^tlon.  She  alleges  that  no  summons  was 
ed  upon  her.  And  under  section  119, 
burden  of  proof  of  this  is  upon  her.  On 
Ae  presentation  of  her  petition,  the  Court 
'tode  an  order  lo  the  effect  that  before  it 
k^OQld  pass  an  order  in  the  matter  she  must 
™bmit  to  be  exairined* herself,  and  pay  in 


the  costs  of  issuing  a  commission  for  her 
examination.  She  complied  with  this  order, 
and  she  was  examined,  and  she  made  a  certain 
statenient  upon  oath  which,  among  other 
matters,  contains  a  distinct  denial  of  the 
service  of  summons  upon  herself.  .  On  the 
receipt  of  the  return  to  the  commission  the 
only  order  apparently  made  was  that  it 
should  be  put  up  with  the  record.  The 
appellant,  considering  the  nature  of  the  pre- 
vious order,  might  very  fairly  suppose  that 
some  order  would  be  made  instructing  her  as 
to  what  further  steps  the  Court  would  require 
her  to  take.  Instead  of  that  nothing  what- 
ever was  done,  and  some  two  months  after- 
\yards  the  petition  was  dismissed  by  the 
order  now  before  us.  Of  course,  she  had  it 
in  her  power  to  present  one  or  more  petitions 
in  the  interval,  but  we  do  not  think  that, 
looking  at  the  terms  of  the  order  on  her 
petition,  she  was  in  any  way  bound  to  do  so. 
The  Court  seems,  by  requiring  a  preliminary 
examination,  to  have  undertaken,  on  her 
compliance  with  this  preliminary  order,  to 
make  some  further  order  for  her  information 
and  guidance  on  receipt  of  her  deposition. 
Both  the  Courts  have  said  that  service  of 
summons  is  proved.  Now  it  is  admitted 
ihat  nothing  has  been  done  to  prove  it  since 
the  appellant  came  into  Court  under  sec- 
tion 119.  So  that  this  proof  of  the  service 
of  summons  can  only  be  that  which  was  on 
the  record  at  some  earlier  date.  The  very 
object  of  the  petition  under  section  119  was 
to  show  that  the  evidence  so  on  the  record 
could  not  be  used  against  the  petitioner  on 
the  ground  that  it  was  taken  behind  her  back, 
aod  she  has  at  least  started  a  primd facie 
case  by  her  oath.  It  seems  to  us  that  the 
object  of  an  application  under  section  iiq, 
which  is  to  get  rid  of  the  evidence  taken  in 
the  absence  of  the  petitioner,  must  be  defeated, 
if  that  evidence  alleged  to  have  been  taken 
behind  her  back  is  without  further  inquiry 
assumed  to  be,  or  to  be  equally,  binding  with 
evidence  taken  in  her  presence.  Under  sec- 
tion 119,  it  is  for  the  petitioner,  in  the  first 
instance,  to  prove  by  evidence  that  summons 
was  not  served  ;  this  being  done,  the  opposite 
party  must  rebut  that  evidence  by  evidence 
taken  in  the  presence  of  the  petitioner  and 
subject  to  cross-examination  by  him,  that  the 
summons  has  been  dulv  served.  The  Court 
has  to  arrive  at  a  conclusion  from  the  evidence 
so  given  on  either  side.  The  evidence  taken 
in  the  absence  of-  the  petitioner  ought  not  to 
be  treated  as  material  on  which  the  order 
may  be  based. 
Costs  will  abide  the  event. 
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The  nth  August  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Damag^es— Mesne  Profits— Act  VIII.  of 

1859,  ».  7- 

Reference  to  the  High  Court  by  the  Officiat- 
ing Judge  of  the  Small  Cause  Court 
at  Jessore^  dated  the  28th  May  18^4. 

Saem  Sirdar  and  others.  Plaintiff's, 

versus 
Kamaluddy  Sirdar  and  others,   Defendants. 

PlaintiiTs,  having  been  dispossessed  of  a  tank  and  o( 
land  on  its  banks,  recovered  possession  by  a  suit  under 
Act  XIV.  of  1S59,  s.  15.  Defendants  then  instituted  a 
civil  suit  for  determination  of  title,  in  which  plaintiffs 
were  successful.  Plaintiffs,  on  22nd  Chyet  1277,  insti- 
tuted a  suit  for  the  recovery  of  the  value  of  fishes 
taken  by  defendants  on  the  27th  Bysack  1276,  the  day 
of  dispossession ;  but  the  suit  was  compromised.  Plaint- 
iffs now  claim  mesne-profits  with  reference  to  6shes 
and  grass  appropriated  by  the  defendants  from  ist 
Bysack  1277  to  7th  Bhadro  1278  : 

* 

Hkld  that  the  present  claim  for  the  period  preceding 
22nd  Chyet  1277  (the  date  of  the  former  suit)  was 
barred  by  At^  VIII.  of  1859,  s.  7;  that  the  previous 
suit,  as  well  as  the  present,  were  really  suits  for 
damages  ;  and  that  Ihe  previous  suit  and  compromise 
ought  to  have  included  all  claims  of  the  plaintiffs 
arising  out  of  the  dispossession. 

Case. — I  HAVE  the  honor  to  submit   the 
following  case  for  the  decision  of  the  Honor- 


able Court,  under  section  22,  Act  XI.  of  1865, 
at  the  request  of  the  pleaders  for  the  plaiDtiSs. 
It  is  a  suit  for  mesne-profits.  The  plaint- 
iffs had  been  dispossessed  of  a  tank  on 
27lh  Bysack  1276.  They  bad  also,  on  the 
lolh  Assar  of  the  same  year,  been  dispos- 
sessed of  6  beeghas  of  land  on  the  banks 
of  the  tank.  By  a  suit  under  sectiOD  15, 
Act  XIV.  of  1859,  they  recovered  possessioo 
of  the  whole  of  the  above  premises.  The 
defendants  then  instituted  a  regular  civil 
suit  for  the  determination  of  their  title,  in 
which  again  the  plaintiffs  were  successfoL 
The  mesne-profits  t:laimed  refer  to  the  fishes 
of  the  tank  and  the  grass  on  the  adjacent 
lands,  appropriated  by  the  defendants  from 
ist  Bysack  1277  to  7ih  Bhadro  1278.  The 
plaintiffs  added  that  they  have  not  claimed 
mesne-profits  for  any  portion  of  the  preceding 
period  ;  their  right  to  recover  which  has  been 
barred  by  limitation. 

The  defendants,  among  other  things,  took 
the  objection  that  the  plaintiffs'  claim  for 
wassilat  up  to  22nd  Choitro  1277  is  barred 
by  section  7,  Act  VIII.  of  1859.  They 
point  out,  and  the  plaintiffs  do  not  deny,  that 
the  latter  had,  on  22  nd  Choitro  1277,  corre- 
sponding with  4th  April  1871,  instituted  a 
similar  suit  for  the  recovery  of  the  valaeof 
fishes  taken  by  them  (the  defendants)  on  the! 
27th  Bysack  1276  already  alluded  to,  and 
that  that  suit  was  compromised  for  Rs.  100. 
It  is  then  urged  on  the  part  of  the  defend- 
ants that  in  that  suit  should  have  been 
included  all  the  mesne-profits  that  bad 
accrued  due  to  the  plaintiffs  up  to  the  date 
of  its  institution,  and  that  the  portion  that 
was  not  included  therein  was  in  fact  aban* 
doned,  and  that  no  fresh  suit  will  lie  for 
the  same. 

The  plaintiffs  in  reply  contended:  M 
That  their  former  suit  was  not  a  suit  for 
mesne-profits  in  the  sense  in  which  that 
word  is  ordinarily  used.  That  suit  was  for 
the  fishes  looted  by  the  defendants  *on  the  j 
first  day  of  dispossession,  and  it  couid  not  | 
embrace  the  profits  which  the  defendants  | 
continued  to  make  thereafter.  2ndty^l\iA  \ 
mesne-profits  accruing  in  any  particular  year  ' 
can  only  be  sued  for  from  the  commencemeat 
of  the  succeeding  year,  and  that  conseqoentlf 
their  cause  of  action  for  the  mesne-profitl 
of  1277  had  not  arisen  when  their  last  soit 
was  instituted.  They  referred  me  to  i^ 
Weekly  Reporter  4 86,  as  their  authority. 
Srdly,  That  even  if  their  second  contentkw 
were  held  to  be  of  no  effect,  and  if  it  wer€ 
assumed  that  they  liad  a  right  to  sue  for 
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roesne-profits  for  such  part  of  1277  as  had 
already  expired  when  they  instituted  their 
last  suit,  still  they  were  not  bound  to  include 
them  in  that  suit,  inasmuch  as  a  fresh  cause 
of  action  accrued  each  time  the  profits  were 
received  by  the  defendants,  and  as  a  plaintiff 
is  not  bound  to  sue  on  all  his  existing  causes 
of  action  at  once. 

In  my  opinion,  however,  the  plea  taken 
by  the  defendants  appeared  to  be  perfectly 
valid.  The  contention  of  the  plaintiffs  that 
their  former  suit  was  not  a  suit  for  mesne- 
profits  is  simply  a  play  upon  words.  What 
the  defendants  took  on  the  first  day  they 
assumed  wrongful  possession  was  as  much 
the  profits  of  the  tank  as  what  they  conti- 
nued to  take  thereafter  until  the  restoration 
of  the  plaintiffs  by  decree  of  Court.  The 
taking  of  fishes  on  the  first  day  was  indeed 
iccompanied  by  actual  force,  which,  however, 
pras  not  longer  necessary  when  the  plaintiffs 
jpve  up  all  attempts  at  resistance.  But  still 
that  the  defendants  carried  away  after  that 
4ay  was  equally  taken  by  force.  The  dis- 
Imction  attempted  to  be  drawn  between  the 
receipts  of  the  first  day  and  those  of  the 
Jjibsequent  period  is,  therefore,  perfectly 
laiaginary,  and  not  based  on  any  actual 
fifference.  In  fact,  there  is  no  distinction 
^tween  the  loot  of  the  first  day  and  the 
teceipts  of  the  subsequent  period.  Hence 
k  last  suit  of  the  plaintiffs  was  as  much 
I  suit  for  mesne-profits  as  the  present. 

The  second  part  of  the  plaintiffs'  conten- 
ton  is  also  without  force.  The  decision 
key  referred  to  was  passed  when  Act  XIV. 
i  1859  was  in  operation,  which  made  no 
ipecific  provision  for  cases  like  the  present. 
fhe  present  Act  IX.  of  1871  specifically 
wescfibes  that  the  period  of  limitation  in 
ttch  cases  is  to  be  reckoned  from  the  time 
M  profits  are  received  by  the  wrong-doer. 
Apposing,  however,  that  the  ruling  quoted 
I  still  applicable  to  suits  for  mesne-profits, 
fcan  clearly  apply  only  top  cases  in  which 
■>ch  profits  cannot,  from  their  nature,  be 
fessibly  ascertained  until  a  particular  year 
^ires.  In  the  present  case,  it  was  not 
tall  impossible  to  ascertain  what  quantity 
if  fishes  or  grass  had  been  misappropriated 
y  the  defendants  up  to  a  given  date.  The 
Wing  does  not  hence,  in  my  opinion,  apply 
l>the  present  case. 

The  last  contention  of  the  plaintiffs' 
feader  is  equally  untenable.  As  regards 
liesne-profits,  the  real  cause  of  action  is  one 
nd  the  same,  viz.t  the  original  fact  of  dis- 
ossesslon.    The  law  does,  indeed,  allow  the 
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day  the  profits  are  received  by  the  defendants 
to  be  taken  as  the  starting  point  of  the 
period  of  limitation  prescribed  in  such  cases ; 
still  it  is  not  the  fact  that  mere  reception 
of  profits  unconnected  with  original  dispos- 
session constitutes  the  real  cause  of  action. 
In  fact,  the  reception  of  profits  by  the 
defendants  is  simply  a  continuation  of  the 
original  wrong ;  and  the  whole  taken  together 
forms  one  entire  cause  of  action,  which  must, 
under  section  7,  Act  VIII.  of  1859,  form 
the  basis  of  one  single  civil  suit,  and  not  of 
several.  1  was,  therefore,  of  opinion  that 
the  plaintiffs  were  bound  to  include  in  the 
former  suit  all  the  profits  that  had  been 
received  by  the  defendants  up  to  the  date  of 
its  institution. 

Holding  this  opinion,  I  have  disallowed 
the  plaintiffs'  claim  for  the  period  from 
1st  Bysack  to  22nd  Choitro  1277,  and  given 
them  a  decree  for  mesne-profits  from  the 
latter  date  to  7th  Bhadro  1278.  Not  satis- 
fied with  this  finding,  the  pleaders  for  plaint- 
iffs have  requested  me  to  submit  the  three 
following  points  for  the  decision  of  the  High 
Court : — 

1.  Whether  the  last  suit  of  the  plaintiffs 
\/as  or  was  not  a  suit  for  mesne-profits } 

2.  Whether  their  cause  of  action  with 
regard  to  the  mesne-profits  of  the  period  from 
ist  Bysack  to  22nd  Choitro  1277  had  or  had 
not  arisen  when  they  instituted  thit  suit  ? 

3.  If  their  cause  of  action  with  regard 
to  such  mesne-profits  had  then  arisen, 
whether  they  were  not  bound  to  include 
them  in  that  suit;  and  whether,  not  having 
done  so,  their  present  claim  to  recover  the 
same  is  not  barred  by  section  7,  Act  VIII. 
of  1859  .> 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Jackson,  J, — We  are  of  opinion  that  the 
Judge  of  the  Small  Cause  Court  rightly  held 
that  the  present  claim  of  the  plaintiffs  for 
the  period  preceding  22nd  Cheyt  1277  was 
barred  by  section  7;  that  the  previous 
suit  as  well  as  the  present  were  really  suits 
for  damages;  and  that  the  previous  suit 
and  compromise  ought  to  have  included  all 
claims  of  the  plaintiffs  arising  out  of  the 
dispossession  from  the  tank.  We  are  also 
of  opinion  that  the  proceedings  taken  by  the 
plaintiffs  in  the  suit — first,  to  recover  posses- 
sion; secondly,  for  determination  of  their 
title ;  and,  thirdly  and  fourthly,  for  mesne- 
profits  or  damages — were  highly  vexatious 
and  oppressive. 
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The  nth  August  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Suit  for  Enhancement  of  Rent— Misrepresenta- 
tion of  Boundaries. 

Case  No.  709  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Furreedpore, 
dated  the  ly-th  February  iSy^,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  joth  September  18^2. 

Tarinee  Churn  Sannyal  and  others  (Plaintiffs), 

Appellants, 

versus 

Mohima  Chunder  Shah  and  another 
(Defendants),  Respondents, 

Baboos  Sreenath  Doss  and  Tarinee  Kant 
Bhuttacharjee  for  Appellants. 

Baboos  Mohinee  Mohun  Roy  and  Issur 
Chunder  Chuckerbutty  for  Respondents.  . 

\l  a  plaintiff  brings  a.  suit  to  enhance  the  rent  o£ 
tenants,  and  altogether  misrepresents  the  area  and 
boundaries  of  the  holding,  the  misrepresentation  vitiates 
the  plaint,  and  renders  the  whole  suit  liable  to  dismissal. 

Jackson,  J, — We  should   not,  we  think, 
have  called  upon  the  vakeel  for  the  respond- 
ents if  we  had  not  been  led  to  suppose  that 
there  was  evidence  in  the  shape  of  decrees 
binding  on  the  respondents  that  the  land 
which    is   spoken   of   as   included    in   their 
liolding  had  been  since  taken  out  of  their 
possession.     But  it  appears  that  the  decrees 
by  which  the  plaintiffs  recovered  rent  were 
not  decrees  by  which  the  defendants  are 
concluded.    The  question,  therefore,  as  to  the 
exclusion  of  the  land  from  the  defendants' 
holding  is  purely  a  question  of  fact  upon 
which     the     Lower    Appellate    Court    was 
authorized  to  come,  as  it  did  come,  to  its  own 
independent    conclusion.     On    that    point. 
>  therefore,  there  lies  no  special  appeal.     As 
to  whether  that  exclusion  is  a  ground  for 
dismissing  the  suit,  we  have  no  doubt  that, 
if  a  plaintiff  brings  a  suit  to  enhance  the  rent 
of  tenants,  and  altogether  misrepresents  the 
area    and  the   boundaries  of  the   holding, 
excluding    land    which   is   in   the    tenants' 
possession,  and,  on  the  other  hand,  specifying 
land  which  is  not  shown  to  be  occupied  by 
defendants,  it  vitiates  the  plaint  and  renders 
the  whole  suit  liable  to  dismissal.     It  has 


1 


been  contended  that  plaintiffs,  on  failure  of 
the  grounds  of  enhancement,  were  entitled 
to  a  decree  for  rent  at  the  old  rate.  We 
think  they  are  not  entitled  to  any  such  decree 
in  a  suit  of  this  nature,  and  that  this  suit  for 
enhancement  of  rent  was,  on  failure  of  the 
grounds  of  enhancement,  properly  dismissed. 
A  suit  merely  to  recover  rent  at  the  old 
admitted  rate  would  be  met  and  answered  in 
quite  a  different  way. 
The  special  appeal  is  dismissed  with  costs. 


The  nth  August  1874 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Procedure— Settlsmeot  of  Issnes— Objection. 

Case  No.  273  of  1873. 

Regular  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Sarun,  daki 
the  2jrd  May  iS'/j, 

Soorendro  Pershad  Dobey  (Plaintiff), 
Appellant, 

versus 

Jugobundhoo   Pandey  and   others 
(Defendants),  Respondents. 

Baboo  Aubinash  Chunder  Banerjee  for 

Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  and 
Moonshee  Mahomed  Vusufioi 
Respondents. 

It  is  competent  to  a  Jud^e  to  determine  a  case  oi ' 
the  day  when  the  issues  are  settled,  if  he  is  sitisfiej 
that  the  evidence  then  before  him  is  decisive  of  the 
matter  in  dispute,  unless  one  of  the  parties  makes  a 
distinct  objection  to  the  judg^e  proceeding  to  a  deci- 
sion, and  asks  for  an  opportunity  to  produce  evideace 
in  support  of  his  case. 

Phear,  J, — Oijthe  day  fixed  fortheparposc 
of  settling  the  issues  in  this  case,  the  first 
of  the  issues  framed  was  :  "  Whether  the  Uw 
of  Limitation  bars  this  suit  or  not  ?"  And  by 
the  nature  of  the  case,  the  determination  i 
this  issue  depended  entirely  upon  the  age rf 
the  plaintiff.  The  Subordinate  Judge  at  oocc 
took  up  the  trial  and  decision  of  the  preli- 
minary issues,  and  held  upon  the  evidence  be- 
fore him  that  the  suit  was  barred  by  lapse  of 
time.  His  words  are  :  '*  I  find  the  first  issne 
"  in  bar  in  the  affirmative,  for,  on  a  pcnistl 
"of  an  attested  copy  of  plaintiff's  petition, 
*' dated  15th  March  1872,  and  of  a  tc«l* 
•*  mony     of     Muss&mut     Purgna    Dobain, 
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"mother  of  plaintiff,  dated  isP April  1872, 
"taken  in  a  prior  case,  and  exhibited  by 
"  defendants,  I  observe  that  both  plaintiff  and 
"bis  mother  have  clearly  admitted  the 
"plaintiff's  date  of  birth  to  be  the  3rd 
"Assin  1258  F.  (24th  September  1850). 
"Consequently,  under  sections  31,  72,  92, 
"and  115,  such  confession  operates  as  an 
"estoppel  against  plaintiff  as  to  his  date  of 
"birth,  and  he  cannot  be  albwe.i  in  this  suit 
"  to  deny  the  truth  of  that  date/' 

And  then  the  Subordinate  Judge  goes  on 
tf>  show  that,  if  this  be  the  date  of  the 
plaintiff's  birth,  then  the  suit  is  beyond 
doubt  barred. 

On  appeal  against  this  judgment,  the  only 
substantial  ground  presented  to  us  is  the 
third,  namely  :  **  That  the  learned  Subor- 
"dinate  Judge  was  wrong  in  taking  up  the 
"case  for  final  disposal  on  the  day  fixed  for 
Inlaying  down  the  issues  without  giving 
fyour  petitioner  time  to  produce  evidence  in 
^support  of  his  case." 

Now  it  does  not  appear  from  the  record 
that  the  petitioner  did,  when  the  lower 
Court  addressed  itself  to  the  consideration 
pf  the  preliminary  issues,  ask  the  Subordi- 
pMLte  Judge  to  postpone  his  decision  in  order 
|iat    he,    the   plaintiff,   might   produce   his 

Eidence  in  support  of  his  side  of  the  case, 
aless  he  did  so,  it  was  certainly  competent 
\b  the  Judge  to  determine  the  case  on  the 
flay  when  the  issues  were  settled,  if  he  was 
Satisfied  that  the  evidence  then  before  him 
Iras  decisive  of  the  mxtter  in  dispute 
between  the  parties.  And  undoubtedly  the 
lion  of  the  plaintiff,  adduced  by  the 
endants.  dated  15th  March  1872,  in  which 
solemnly  asserted  before  a  Court  of 
ice  that  he  was  born  on  the  3rd  Assin 
8,  was  entirely  decisive  of  the  plaintiff's 
t  to  sue,  unless  that  assertion  could  be 
isfactorily  explained  away  in  some 
ner.  The  validity  of  the  objection  now 
e  by  the  plaintiff,  that  the  case  ought 
to  have  been  determmed  when  the 
rdinate  Judge  did  hear  and  determine 
JDust  depend  upon  whether  he  asked  to 
an  opportunity  to  produce  evidence  in 
port  of  his  case  such  as  .would  account 
[si,nd  falsify  his  own  previous  statement  as 
the  date  of  his  birth.  The  learned 
er  who  has  appeared  on  behalf  of  the 
iotiff  savs  that,  even  in  the  absence  from 
record  of  any  request  for  postponement, 
mast  infer  thai  the  plaintiff  did  not 
t  the  case  to  be  determined  on  the  day 
h  was  fixed  for  the  settlement  of  issues, 
coqld  not  therefore  i^e  escpected  to  be 


ready  at  that  date  with  his  evidence.     Still 
we  think   that   he  ought   tQ  have   made  a 
distinct  objection  to  the  Judge  proceeding  to 
a  decision  if  he  was  in  fact  prepared,  on  time 
being  given   to  him,  to  produce  evidence 
which  could  satisfactorily  explain   and   do 
away  with  the  effect  of  his  own  petition  of 
March    1872.     This   was  in   its   nature    so 
very  strong  against  him  that  we  should  have 
expected  him  at  once  to  inform  the  Judge 
in  what  way  he  proposed  to  meet  it.     This 
certainly,  so  far  as  we  can  learn,  he  did  not 
do,  and   he  is  not  prepared  even  now  on 
appeal  before  us  to  say  whether  or  not  he 
has  evidence ;  still  les^,  does  he  say  what 
evidence   he   his   which    could   adequitely 
countervail  this  petition.     Tne  Subordinate 
Judge  mentions  not  only  the  petition  of  the 
plaintiff  dated   15th  March    1872,   but  also 
the  deposition  of  the  plaintiff's  mother,  dated 
ist  April  1872,  which  was  given  in  support 
of  that  petition.     If  then  th^  plaintiff  pro- 
poses to  satisfy  the  Court  that  the  statement 
in  his  petition  as  to  the  date  of  his  birth 
was  made  in  error,  he   can  hardly  do   so 
without   calling   his    mo'.her   as   a   witness. 
The  deposition  wnich  the  mother  gave  on 
that  occasion  is  not  primiry  evidence  in  the 
present  case,  but  it  serves  to  show  that,  if 
this  lady  were  called  in  the  present  case  as 
a  witness,  and  gave  her  testimony  in  support 
of  the  plaintiff's  present  statement,  she  would 
necessarily  thereby  make  a  statement  on  oath 
entirely  conflicting  with  the  statement  which 
she  made  on  oath  in  April   1872,   and   so 
would  subject  herself  to  the  risk  of  being 
criminally  charged  with  the  offence  of  per- 
jury.   In.leed,  the  circumstances  of  the  case 
are  such  that  we  should  consider  the  Court 
before  which  testimony  of  this  kin  J  should  be 
given  would  not  be  doing  its  duty  if  it  did 
not  lake  measures  for  causing  a  witness  to  be 
tried  for  perjury  who  gave  conflicting  tesli- 
mDny  on  two  occasions  in  this  way.     This 
being  the  state  of  the  case  as  regards  the 
situation  of  the  present  plaintiff,  it  was,  we 
think,  in  the  highest  degree  incumbent  upon 
him    to  show    to  the   Court    what   was   the 
character  of  the  evidence  which  he  proposed 
to  brins:  uoon  the  issue  of  limitation.     At 
any  rate,  it  is  incumbent  upon  him  now,  when 
he  asks  this  Court  to  remand  the  case  for 
re-trial,  to  explain  wiiat  that  evidence  would 
be.     We  have  already  said   that   he  could 
not,  so  far  as  can  be  seen,  possibly  succeed 
in  the  present  suit  without  calling  his  mother 
as  a  witness,  and  by  so  doing  subject  her  to 
the  imminent  risk  of  being  prosecuted  for 
perjury.    What  else  be  proposes  to  do  if  a 
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remand-order  is  made,  be  has  left  us  entirely 
in  the  dark.  He  gives  us  no  ground  for 
thinking  that  he  could  make  any  real  case. 

Then,  when  we  look  back  to  the  plaint  in 
order  to  see  what  are  the  substantial  merits 
of  the  suit  in  the  form  which  the  plaintiff 
himself  has  given  it,  we  find  he  has  stated 
his  cause  of  action  in  the  most  shadowy 
manner.  He  has  not,  in  the  plaint  even, 
ventured  to  state  expressly  the  date  upon 
which  he  was  born.  It  is  true,  he  says,  that 
he  came  of  age  in  the  month  of  Srabun  1276 
Fuslee ;  but  even  here  he  abstains  from  men- 
tioning the  date  of  the  month.  And  it  is  a 
matter  of  inference  and  calculation,  depending 
upon  the  period  of  majority  which  may  be 
taken,  to  get  from  the  month  of  Srabun  1276 
back  to  the  date  at  which  the  plaintiff 
intends  by  implication  to  say  that  he  was 
born. 

And  this  date  is  important,  not  only  in  its 
bearing  on  the  question  of  limitation,  but 
also  with  regard  to  the  merits  of  the  suit ;  for 
It  is  of  the  essence  of  the  case  put  forward 
by  the  plaintiff  that  the  alienation  which  he 
seeks  to  set  aside  should  have  been  made  b> 
his  father  after  the  date  of  his,  the  plaintiff's, 
birth.     And  this  is  left,  as  has  just  been  men- 
tioned, entirely  a  matter  of  inference  and 
calculation.     Also  the  allegations  as  to  the 
circumstances  under  which  the  alienation  of 
the  property  was  made,  that  is,  the  allega- 
tions intended  to  show  that  the  alienation  was 
not  of  a  character  such  as  could  be  valid 
against    the    plaintiff,    are   mo?t  uncertain, 
and  may  almost  be  said  to  be  insufficient  to 
constitute  a  cause  of  action.     At  any  rate, 
they  are  not  enough  to  constitute  a  case  in 
which  the  plaintiff  is  entitled  to  recover  the 
property  from  his  father's  vendees  uncondi- 
tionally, i.e.j  without  obligation  to  repay  the 
purchase-money  or  some  portion  of  it ;  and 
this  he  certainly  does  not  offer  to  do.     When 
we  compare  the  plaint,  as  it  thus  appear,  with 
the  action  which  the  plaintiff  has  elsewhere 
taken,  namely,  the  making  for  his  own  pur- 
poses a  false  statement  (as  he  now  in  effect 
says  it  was)  of  his  age,  and  supporting  that 
statement  by  a  false  deposition  on  the  pirt  of 
his  mother,  we  can  hardly  arrive  at  any  oiher 
conclusion  than  this  that  his  whole  suit  is,  if 
not  of  an  entirely  dishonest  character,  yet  of 
a  most  speculative  and  uncertain  complexion. 
It  is  not  a  case  in  which  we  ought  to  go  in 
any  degree  out  of  our  way  to  help  a  p.iuper 
to  vex  and  harass  the  defendant,  who  has,  by 
the  plaintiff's  own  account,   been  in   quiet 
possession  of  this  property  as   a  bond  fide 


purchaser  from  plaintiff's  father  for  a  period 
of  upwards  of  21  years. 

On  the  whole,  although  we  do  not  affirm 
the  judgment  of  the  lower  Court  upon  the 
ground  by  which  the  Subordinate  Judge  his 
supported  it,  that  is,  we  do  not  say  that  the 
statement  made  by  the  plaintiff  in  his  petitioo 
of  15  th  March  1872  is  an  estoppel,  prevent- 
ing him  in  the  present  suit  from  proving  the 
real  date  of  his  birth,  still,  for  the  reasons  and 
considerations  which  have  been  given  above, 
we  do  not  think  it  right  to  disturb  the 
decision  of  the  case  which  the  lower  Coart 
has  passed.  We  therefore  dismiss  the  appal 
with  costs. 


The  nth  August  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  fudge. 

Rent— Kubooleut— Monthly  Kists. 

Case  No.  2555  of  1873. 

Special  Appeal  from  a  decision  passed  h 
the  Officiating  Additional  Judge  of  tk 
24'Pergunnahs,  dated 4he  jM  yuly  /<y;j. 
affirming  a  decision  of  the  Sico^i 
Moonsiff  of  Diamond  Harbour^  daiti 
the  igth  of  June  18^2, 

Pearee  Mohun  Mookerjee  (Plaintiff). 

Appellant^ 

versus 

Rrojo  Mohun  Bose  and  others  (Deteniants), 

Respondents. 

Baboo  Issur  Ch under  Chucker butty 
for  Appellant. 

No  one  for  Respondents. 

In  a  suit  for  rent,  where  the  kubooleut  stipulated  tlia 
payment  should  be  qjjade  in  monthly  kists,  the  ryot  ^ 
iield  to  be  bound  by  its  terms,  notwithstanding  that  taj 
landlord  had  not  strictly  enforced  them  previoasly 

The  plaintiff  is  the  special  appellant^ 
this  case.     He  sued  his  tenant  for  rent.    "" 
tenancy  is  not  disputed,  and  the  kuboolet 
which  was  given  to  the  Collector  when  i* 
estate  was  khas  mehal,   stipulates   ihat  thj 
rent  is  to  be  paid  in    m->nthly    kists.    Thj 
Judge  was  of  opinion  on  the  whole  that 
was  not  the  established  usage  of  the  naeh' 
that  rent  was  to  be  paid  by  monthly  k»^ 
and  therefore  that  the  plaintiff  cannot  secj 
to  enforce  the  coi\ditions  of  the  kab>ol< 
In  short,  the  Judge  thinks  that  th;  kubo^lei 
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has  been  a  dead-letter  ever  since  its  execu- 
tion, so  far  as  the  monthly  instalments  were 
concerned. 

In  special  appeal  it  is  contended  that  as 
the  kubooleut  stipulates  that  the  rent  is  to  be 
paid  in  monthly  instalments*  the  ryot  is  bound 
hy  its  terms;  that  the  fact  of  the  landlord, 
the  plaintiff,  not  having  strictly  enforced  the 
terms  of  the  kubooleut  before,  cannot  prevent 
him  from  doing  so  now;  and  that  the  Courts 
below  were  wrong  in  holding  otherwise.  It 
is  sufficient  to  refer  to  a  case  to  be  found  in 
Volume  XXL,  Weekly  Reporter,  p.  36, 
which,   I    observe,   is   an  appeal   from   the 

Judge  of  the  same  district  as  this  appeal  is. 
entirely  concur  in  that  judgment,  and  I 
do  not  wish  to  add  anything  beyond  my 
concurrence. 

The  appeal  must  be  decreed,  and  the  deci- 
sion of  the  Judge  reversed.  The  plaintiff 
is  entitled  to  a  decree  according  to  the  terms 
of  the  kubooleut,  with  costs  of  all  the  Courts 
including  the  costs  of  this  appeal.  Pleaders' 
It^s,  one  gold  mohur. 


The  iilh  August  1874. 
Present  : 
\         The  Hon'ble  W.  Ainslie,  Judge, 

'  Bahancementof  Rent--Notice— Act  VIII.(B.C.) 

of  1869,  s>  zS* 

Case  No.  1108  of  1873. 

Special  Appeal  from  a  decision  passed  by 
I  the  Officiating  Judge  of  Bhau^ulporey 
!     dated  the  ist  March    rSy^,    modifying   a 

decision  of  the  Moonsiff  of  Mudhepoora, 

dated  the  2jth  April  18^2, 

Hoorul  Munder  (Defendant),  Appellant, 

versus 

Hurruck  Dutt  Khowas  and  another 
(Plaintiffs),  Respondents, 

Moons^hee  Mahomed  JTusuf  for  Appellant. 

Baboo  Katee  Mohun  Doss  for  Respondents. 

In  notices  of  enhancement  of  rent,  it  is  absolutely 
>  necessary  that  in  the  statement  of  grounds  there  should 
b  be  some  words  to  show  that  it  is  the  intention  of  the 
^tandlurd  to  proceed  under  some  particular  clause  or 
tbuses  of  s.  !.'<,  Act  VI 11.  (B.C.)  06  KS69.  It  is 
'  not  sufficient  to  leave  this  to  be  inferred  from  a  Schedule 
I  Appended  to  the  notice. 

The  two  questions  which  have  to  be  dealt 

"With  in  this  special  appeal  are,  first,  that  the 

-notice  served  by  the  plaintiff  under  section 

^4  of  Act  Vlll.  of  1869  is  insuiucicnt ;  andy 


secondly,  that  the  finding  of  the  Judge  is 
insufficient,  inasmuch  as  he  has  not  consi- 
dered the  question  whether  the  rate  of  rent 
awarded  by  him  is  the  prevailing  rate  in  the 
neighbourhood.  The  finding  of  the  Judge 
is  simply  in  these  words :  "  He  (that  is,  the 
plaintiff)  also  produced  evidence  to  show 
that  other  ryots  had  accepted  the  new  rates." 
These  words  show  that  the  rates  in  the 
locality  were  not  fixed  ;  and  therefore  it  was 
more  than  ever  incumbent  upon  the  Judge 
to  state  in  his  finding  that  the  evidence  was 
sufficient  to  show  that  the  new  rates  had 
been  accepted  to  such  an  extent  as  to  make 
them  the  prevailing  rates  in  the  locality. 
However,  this  is  practically  immaterial,  as  it 
appears  to  me  that  the  first  ground  must 
prevail. 

The  body    of  the    notice   sets    out    the 
grounds  of  enhancement.   They  are  distinctly 
grounds  under  the  first  clause  of  section  ib. 
The  notice  refers  for  detailed  results  to  a 
Schedule  appended  to  it ;  but  in  the  body  of 
the  notice  there  is  no  indication  whatever  of 
any  other  ground   on  which   the  claim  is 
based  except  that  stated    above.     If   it   is 
necessary  (and  certainly  it  would  be  neces- 
sary in  order  to  support  the  decree  on  the 
finding  of  the  Court  below)  to  make  use  of 
the  third  ground  of  enhancement,  it  can  only 
be  found  in  the  notice  by  inferring  it  from 
the  Schedule.     No  doubt,  it  may  be  inferred 
from  the  Schedule,  and  it  has  been  argued 
for  the  respondent  that  it  was  so  distinctly 
stated  in  the  Schedule  that  it  must  be  taken 
to  have  been  set  out  as  one  of  the  grounds 
on  which  enhancement  is  claimed.     But  it 
seems  to  me  that  this  is  by  far  too  obscure  a 
mode  of  giving  notice  to  a  tenant.     I  do  not 
insist  upon  great  strictness  in  following  the 
letter  of  section   18  in  notices  of  enhance- 
ment issued  by  zemindars,  but  it  appears  to 
me  absolutely  necessary  that  in  the  state- 
ment of  grounds  there  should  be  some  words 
to  show  that  it  is  the  intent! (3n  of  the  land- 
lord to  proceed  under  a  particular  clause  or 
clauses.     There   must  be  something  in  the 
statement  of  grounds  on  which  enhancement 
is   sought  to   bring   the    notice   within   the 
meaning,  though  not  necessarily  within  the 
words,   of   the  Ad.     But  here  the   plaintiff 
states  distinctly  the  one  ground  on  which  he 
is  about  to  enhance,  making  no  reference  to 
the    3rd   clause  of  section  18,  and  then,  as 
it   were,  smuggles  this  last  clause  into  the 
Schedule  ;  that  is,  as  I  said  before,  too  obscure 
a  way  of  giving  tiotice.     It  is  quite  clear,  on 
looking  at  the  judgment  of  the  Court  below, 
that  even  if  the  first  ground  had  been  pro- 
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perly  found,  no  decree  could  have  been  made 
for  enhancement  without  a  finding  in  plaint- 
iff's favour  on  the  third  ground ;  and  as  the 
right  to  enhance  on  this  ground  is  not  sup- 
ported by  a  clear  statement  of  it  in  the 
notice,  there  is,  in  fact,  no  right  to  enhance  at 
all. 

Therefore  it  appears  to  me  that  the  judg- 
ment of  the  Lower  Appellate  Court  must  be 
set  aside,  and  that  of  the  first  Court 
restored.  The  special  appellant  will  obtain 
his  costs  here  and  in  the  Lower  Appellate 
Court. 


The  13th  August  1874. 

.    Present : 

The  Hon'ble  F.  A.  Glover  and  E.  G.  Birch, 

Judges. 

Mortgage— Security— Co-sureties— Contribu- 
tion. 

Case  No.  1714  of  1872. 

Special  Appeal  from  a  decision  passsd  by 
the  Judge  of  East  Burdwan^  dated  the 
jst  August  i8y2j  affirming  a  decision  of 
the  Moomiff  of  Panigur,  dated  the  2gth 
February  1872, 

Jeetram  Dult  (Defendant),  Appellanty 

versus 

Doorga  Doss  Chatterjee  (Plaintiff), 
Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Bama 
Churn  Banerjee  for  Respondent. 

D  having  obtained  a  decree  against  his  debtors,  J,  P, 
and  others,  took  out  execution  and  attached  certain  pro- 
perty which  had  been  pledged  by  them  as  security.  He 
then  brought  part  of  it  to  sale  exempting  the  share  of  P 
(which  he  purchased  without  notice  to  the  other  tenants), 
and  realized  his  dues — J  paying  the  amount  in  order 
to  save  the  property  from  sale.  J  then  sued  P  for 
contribution,  and  obtained  a  decree  making  her  (P's) 
share  liable,  which  he  attached  and  put  up  for  sale.  D 
objected  under  A<fl  VIII.  of  1S59,  s.  246,  but  his 
objection  was  disallowed,  and  he  paid  up  P's  contribu- 
tion.    He  now  sues  to  recover  the  amount  so  paid : 

Held  that  D's  claim  was  unjust,  for,  when  he  was 
paid  up  by  J,  he  was  bound  to  give  up  his  lien  on  P's 
share  which  oecame  vested  in  J .  Accordingly  in  buying 
that  share  he  took  it  burdened  with  his  own  lien,  and 
when  J  piid  off  the  entire  liability,  he  succeeded  to  the 
right  of  contribution  from  P  by  buying  it  from  her  share. 
If,  therefore,  D  wished  to  retam  that  share,  he  was  bound 
to  make  good  P^s  defalcation. 

Glover,  y. — This  was  a  suit  to  recover 
Rs.  566-10-9  paid  by  th«  plaintiff  Doorga 


Doss  to  save  certain  property  taken  ia  ex^ 
cution,  and  which  he  claimed  as  bis  own, 
from  sale. 

The  circumstances  are  as  follow :  Doorga 
Doss  lent  money  to  Jeetram,  Purush  Monee, 
and  others  on  the  security  of  certain  landed 
property,  a  putnee  talook  named  Bandra. 
and  not  being  repaid,  sued  and  got  a  decree 
against  his  debtors.  He  took  out  execation 
and  attached  the  property  on  which  he  hid 
a  lien,  and,  on  the  4th  March  iSoS  (Phal- 
goon  1274),  brought  part  of  it  to  sale, 
exempting  from  that  sale  by  special  petition 
the  share  of  his  debtor  Purush  Mooee. 
In  the  month  of  Bysack  (June)  following  be 
took  further  proceedings  against  his  jadg- 
ment-debtors  (still  by  petition  exempting 
Purush  Monee),  and  recovered  the  balance 
of  his  decree,  Jeetram  paying  the  amoont 
in  order  to  save  the  attached  property 
from  sale. 

In  the  meantime,  however,  and  without 
giving  Jeetram  or  the  other  tenants  any 
notice,  Doorga  Doss  bought  Purush  Monee's 
share  of  the  mortgaged  property.  The 
purchase  was  In  the  name  of  one  Dinonatb 
Burral,  by  whom  it  is  said  to  have  been 
transferred  to  Doorga  Doss;  but  it  was, 
I  may  say,  admitted  before  us  that  for  all 
purposes  of  this  suit,  Doorga  Doss  and 
Dinonath  were  one  person.  The  sale  to 
Dinonaih  was  on  the  8ih  Chyet  1 274.  Jeet- 
ram having  paid  off  the  decree  sought  ta 
make  Purush  Monee  pay  her  share  of  the 
debt,  and  sued  her  for  contribution.  He 
got  a  decree  on  February  3rd,  1870,  by  which 
her  share  of  the  property  was  made  liable 
for  the  money  due,  and  in  execution  he 
attached  and  put  up  for  sale  that  share. 
Thereupon  Doorga  Doss  came  in  with  a 
claim  under  section  246  of  the  Code  of  Civil 
Procedure,  which  was  disallowed  on  the 
ground  that  his  purchase  from  Purush  Monee 
was  collusive,  and  in  order  to  save  (be 
properly  from  sale  under  Jeetrara*s  decree, 
Doorga  Doss  was  obliged  to  pay  the  amount 
of  Purush  Monee's  contribution,  Rs.  566-10-9, 
and  it  is  to  recover  this  money  that  he 
now  sues. 

I  may  mention  that  he  had  already  suc- 
ceeded in  gelling  the  order  directing  the 
sale  set  aside. 

The  Moonsiff  gave  plaintiff  a  decree,  in 
which  decision  the  Judge  concurred,  hold- 
ing that  there  was  no  proof  of  fraud  on  the 
part  of  Doorga  Doss  in  the  matter  of  his 
purchase  of  Purush  Monee's  share,  and  that 
he  was  justified  in  recovering-  the  amount  of 
bis  decree  from  any  one  of  bis  debtors  ^ 
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Jeeirara's  decree,  the  Judge  considered  a 
forced  and  not  a  voluntary  one. 

The  defendant  Jeeiram  appeals.  It 
appears  to  me  that  (he  Judge  has  taken  too 
narrow  a  view  oi  this  case,  .and  has  in  fact 
omiued  from  his  consideration  the  equitable 
ride  of  the  defendant  Jeetram's  case. 
Doorga  Doss  got  his  claim  in  full,  and 
Jeeiram,  albeit  only  liable  for  a  portion, 
paid  the  whole.  Jeeiram  had  therefore  the 
light  of  contribution  against  all  and  every 
om  oi  his  co-sureties,  and  was  entitled  in 
reject  of  the  security  given  for  the  original 

•■Story'sEquilyJurisp..      d^bt  tO  Stand    in   the 

s-joi;  Addison's  Law  ol  Same  position  as  the 
Cbnhaits  576-577.  creditor*  whose  claim, 

on  that  security  he  had  satisfied.  And 
Boorga  Doss,  when  he  was  i)ai(i  off  by 
Klfam,  was  bound  to  give  Jeeiram  ihe 
niefit  of  the  securiiy  which  he  held  ai  the 
Ke  of  the  debis  being  contracted.  In 
oiher  words,  he  was  bound  to  give  up  ihe 
Jien  he  had  on  Purush  Monee's  share  of  the 
property,  which  lien  ihen  became  vested  in 
Jfelram,  When,  therefore,  Doorga  Dass 
bought  Purush  Monee's  share,  he  took  it 
burdened  with  his  own  lien  upon  it.  .^nd 
■"■hen  Jeeiram  paid  off  the  entire  liability, 
he  succeeded  to  the  right  of  contribution 
tioin  Purush  Monee  by  levying  it  upon  her 
share  of  the  property  which  had  passed  with 
lliai  lien  upon  it  into  the  hands  of  Doorga 
itoss.  It  appears  to  me,  therefore,  that,  if 
Doorga  Doss  wished  to  retain  the  share  he 
bid  purchased,  he  was  bound  to  make  good 
Punisli  Monee's  defalcation,  and  that  he  has 
no  right  to  re-claim  that  payment  in  this  suit. 

Trie  creditor  could  not  vary  the  position 
3f  the  surely  with  reference  to  ihi;  security 
■i'-tn.  and  jeeiram  had  an  undoubted  and 
■  ■'  itrong  inierest  in  all  the  shares  of  the 

■  ^'ajed  property  remaining  security  for 
icbt  I  do  not  think  that  there  is  any 
-i-^-iiian  of  Doorga  Doss's  fraud  to  be  con- 
>:iieredin  this  case.  Supposinghis  purchase 
10  have  been  perfectly  honest,  he  was  bound 
■"  f'luily  to  take  ihe  share  of  Purush  .Monee, 
s'lbjcct,  when  his  claim  was  satisfied,  to  ihe 
'cn  of  the  other  co-sureties. 

l''or  ihese  reasons  I  ihink  that  the  doci- 
>ion  oi  the  Lower  Appellaie  Court  should  be 
"I  aside,  and  the  plainiifl's  case  dismissed, 
Iflth  costs  in  all  Courts. 

BircA,  7^1  concur  with  my  learned 
Wlleague  in  thinking  that  this  suit  should 
oe  dismissed,  ll  was  impressed  upon  us  in 
4e  course  of  the  argnraeijt  that  the  plaintiff 
lithe  sQit,  Doorga   Doss  Chaiience,  was  a 


He  was  perfectly  well  aware  what  he  was 
about,  and  must  have  known  the  risk  he  ran 
in  purchasing  the  share  of  Purush  Monee, 
one  of  his  debtors,  after  he  had  caused  the 
whole  property  pledged  to  be  attached. 
By  releasing  Purush  Monee's  share  from 
attachment  and  sale,  the  creditor  could  not 
divest  it  of  the  lien  imposed  upon  it,  and  by 
this  wrongful  act  the  co-debtor,  Jeetram, 
having  been  compelled  to  pay  more  than 
was  due  from  him,  became  entitled  to  the 
same  equity  as  if  the  act  had  not  been  done. 
That  is,  he  was  entitled  to  proceed  against 
Purush  Monee's  share,  and  recover  what  he 
hadbeencompellad  to  pay  on  account  thereof. 
He  succeeded  in  his  suit,  and  recovered  the 
sum    claimed    from     Doorga    Doss.    The 

■  present  suit  10  recover   ihe  sii;n  so  paid  is 

j  manifestly  mijust. 

1  

i  The  i3Lh  August  1874. 

I  PrcHHt : 

The  Hon'ble  Liuis  S.   [acltsoii  and  W.  F. 
McDonell,  Judges. 

PutneeTalookj-ActVin.  (B.  C.)of  i86a.a.4li. 

Case  N'o.  892  of  1S7+. 

Special  Apji<al  from  a  decision  passed  by 
Ihe  Judge  of  Hoagkly,  dated  the  i2tk 
February  rSj4,  reversing  a  decision  of 
the  Subordinate  Judge  of  thai  District, 
datti  the  i^th  August  iSyj. 

Thakoor   Doss  Gjssain  (Defendanl), 
Appellant, 


Pdart^e  Mohun  Mookerjee  (PUinliff), 
Respondent. 

Babous  Htm  Chunder  Banerjee  and  Bama 
Churn  Banerjee  for  Appellant, 

Bahoos.Mohinec  Mohu-i  Roy  !inA  Chunder 
Nath  Base  for  Respondent. 

Act  Vllt,  {R.  C.)  of  iMj  apDlici  to  putnee  lulaok- 
daca  ;  the  term  "  under-tenant  "  hiing-  wide  enough  to 
include  Ihem. 

Jackson,  y. — This  suit  was  brought  by 
Pearee  Mohun  Mookerjee,  guardian  of  the 
minor  sons  of  Hur  Mohun  Mookerjee,  in  his 
capacity  of  putneedar  under  the  defendant 
Thakoor  Doss  Gossain,  zemindar  of  a  certain 
share  of  Lot  Hashna!  in  the  district  of 
llooghly.  The  allegation  was  that  the  plaint- 
iff had  by  his  agent  made  on  the  i6di  Cheyl 
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to  the  zemindar  a  tender  of  Rs.  5^3*5, 
being  the  rent  payable  on  account  of  the 
putnee  at  the  close  of  the  year  1279;  ^^^^ 
the  defendant  having  refused  to  accept  the 
money,  it  was  deposited  under  section  46  of 
the  Bengal  Act  VIII.  of  1869  in  the  Moon- 
sifi's  Court  of  Ilooghly  on  the  day  following, 
m.,  the  17th  Cheyt;  that  the  defendant, 
notwithstanding,  took  proceedings  in  the 
commencement  of  Bysack  under  Regulation 
VIII.  of  18 1 9,  and  applied  for  the  sale  of  the 
putnee  talook  on  the  3rd  Jeyt  following ;  that 
ihe  plaintiff  represented  the  facts  to  the  Col- 
lector, who  thereupon  put  it  to  the  defendant's 
nxookhtear  whether  or  not  he  insisted  on  the 
sale,  and  the  mookhtear  iusisting  the  plaintiff 
thereupon  in  order  to  stop  the  sale,  and 
indeed  as  the  only  means  of  stopping  it  under 
section  14,  Regulation  VIII.  of  1819,  paid  in 
the  full  amount,  Rs.  56i*9-6,  due  to  the 
zemindar,  with  costs.  He  thereupon  sued 
to  recover  from  the  defendant  the  said  sum 
of  Rs.  533-5  deposited  in  the  Moon- 
siff's  Court,  and  Rs.  14 -14  interest  thereon, 
and  Rs.  1,066-10  being  double  the  amount 
deposited  as  compensation,  making  a  total  of 
Rs.  1,614-13. 

The  defendant  answered,  in  addition  to 
some  pleas  as  to  jurisdiction,  that  he  had  not 
refused  the  tender;  that  he  had  received  no 
notice  of  the  deposit  made  in  the  Moonsiff's 
Court;  that  the  plaintiff  had  made  a  volun- 
tary payment;  that  the  interest  claimed  by 
him  was  justly  payable ;  that  the  defendant 
had  not  drawn  out  the  deposit  from  the 
Moonsifi's  Court  ;and  on  these  various  grounds 
he  contended  that  the  suit  ought  to  be 
dismissed. 

The  suit  was  tried  by  the  Subordinate 
Judge  of  Hooghly,  Baboo  Doorga  Pershad 
Ghose,  and  he,  upon  grounds  which  are  not 
very  clear,  but  apparently  on  the  ground 
that  the  defendant  had  received  no  notice  of 
the  payment  into  the  Moonsiff's  Court,  and 
that  consequently  the  money  deposited  by 
the  plaintiff  could  not  be  considered  a  pay- 
ment, dismissed  the  suit.  He  also  held  that 
the  amount  Rs.  533  was  not  a  legal  tender,  as 
he  considered  that  the  plaintiff  failed  to  prove 
that  no  interest  was  demandable.  The  case 
went  on  appeal  before  the  District  Judge  of 
Hooghly,  Mr.  Prinsep,  and  he  found  that 
interest  was  not  claimable,  inasmuch  as  the 
interest  was  not  liable  to  pay  his  instalments 
as  stated  by  the  defendant.  He  found  that 
the  tender  of  Rs.  533  had  been  made  and 
refused;  that  the  deposit  had  been  made 
under  section  46;  and  that  notice  of  the 
deposit  was  conveyed  to  the  defendant  before 


the  date  of  the  putnee  sale.  Having  fonod 
these  facts,  the  Judge  proceeded  to  consider 
whether,  in  such  circumstances,  the  plaialifi 
was  entitled  to  claim  any  damages  as  for  an 
exaction  within  the  meaning  of  section  n, 
Act  VIII.  of  1869.  He  stated  that  tlie 
inclination  of  his  opinion  was  to  hold  that  it 
was  an  exaction,  but  that  whether  or  not  he 
considered  that  the  plaintiff  was  justly 
entitled  to  claim  damages  from  the  defendam: 
he  held  that  the  defendant  "  not  only  insisted 
"  on  a  second  payment  of  the  principal,  bal 
"  he  insisted  on  payment  of  interest  that  was 
"not  justly  due,  and  costs  to  which  plaintiff 
"  had  not  rendered  himself  liable."  He  then 
says  :  "  He  "  (plaintiff)  '*  is  certainly  entitled 
"to  refund  of  the  sum  paid  under  Regula- 
"lion  VIII.  of  1819  ^^^^  interest,  and  I 
"  think  that  such  sum  would  be  sufficient; 
"  provided  that  it  does  not  exceed  the  limit 
"  under  section  1 1  which  I  think  is  a  fair  limit 
"  whether  the  damages  be  considered  as  dac 
"or  an  exaction  under  the  Rent  Law  or  is 
*■  ordinary  damages  enforcible  under  the 
"  ordinary  law  of  the  country."  It  may  be 
remarked  that  the  sum  which  the  Judge 
holds  to  be  recoverable  by  plaintiff  is  Rs.  561, 
the  amount  paid  to  the  Collector  to  stay  ibe 
proceedings  under  Regulation  VIII.  of  1S19, 
whereas  the  amount  claimed  was  Rs.  53J» 
being  the  deposit  made  in  the  Moonsiff's; 
Court  ;  but  that  is  not  material,  because  the 
plaintiff  added  to  this  latter  sum  Rs.  14-H 
as  interest,  which  would  nearly  bring 
up  the  amount  to  the  larger  sum,  and  also 
claimed  Rs.  1,066  as  compensation  whidi 
certainly  included  a  larger  sura  than  the 
Judge  has  given  him. 

The  questions  raised  before  us  in  spedal 
appeal  which  have  been  argued  very  ful^^ 
and  ably  on  both  sides  were  whether 
Court  below  was  right  in  holding  that  inter*" 
est  was  not  due  ;  whether  section  46  of  tl» 
Rent  Law  applied  to  putnee  talooks ;  whcth^' 
section  1 1  applied  ;  and  whether  a  legal 
I  tender  had  been  made.  These  we  think  ««« 
all  the  questions. 

Now,  as  to  section  11,  we  are,  we  thipk^-^ 
spared  the  necessity  of  deciding  that  poia^-.'; 
because  the  Judge,  although  be  iniimatet.; 
what  his  opinion  was,  does  not  in  factdcciit 
the  case  under  that  section.  Then,  as  to  tM : 
question  of  interest,  it  appears  to  ns  that ; 
that  is  entirely  an  issue  of  fact  dcpendajij 
upon  the  fact,  whether  or  not  the  plainiir 
was  liable  to  pay  according  to  the  instt 
ments  mentioned.  The  Judge  has  found  ai 
a  fact  that  he  was  not  liable,  and  thercfo^ 
we  must  hold  thlit  the  am#unt   which  1|| 
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found  was  tendered  to  the  defendant  on  the 
1 6th  Cheyt  was  a  full  and  valid  tender  of 
the  amount  payable. 


The  other  question  raised  is  one  which  has 
been  argued   at  considerable   length,   viz., 
whether  section  46  applies  to  putnee  talook- 
dars.    We  might  perhaps  have  refused  to 
allow  this  question  to  be  argued,  because  it 
does  not  appear  to  have  been  raised  in  the 
Court  below,  nor  was  it  taken  in  the  grounds 
of  special  appeal,  but  it  certainly  was  noticed 
to  the  decision  of  the  Judge.     Tnerefore,  we 
have  allowed  the  matter  to  be  argued,  as  no 
objection  was  taken  at  the  time  by  the  special 
ippellant,  and  as  it  has  an  important  bearing 
On  the  case,  because  if  we  should  hold  that 
flection  46  has  no  application  to  the  case  of 
lutnee  talookdars,  we  should  then  hive  to 
%y  that  the  payment  in  the  Moonsiff's  Court 
'  Rs.  533  was  a  voluntary  payment,  and  the 
Wntiff  would    not   be  entitled  to  recover 
amount,  because  he  rtight  hav€  kept  it  in 
id  and  paid  it  to  the  Collector,  and  then 
question  between  the  parties  would  be  re- 
:ed  to  a  very  simple  one  of  interest;  and  if, 
ll)e  other  hand,  the  section  is  applicable, 
|d  the  putneedar  was  entitled  to  take  action 
iderthatsection,  the  money  having  been  paid 
tp  the  credit  of  the  zemindar  would  not  be 
tflable  to  plaintiff,  at  least  without  an  order 
Court,  and  then  it  would  be  necessary 
lintiff  to  bring  a  suit.     We  therefore,  as 
^•aid,  allowed  the  point  to  be  argued,  and  it 
Jpears  to  us  that  section  46  does  apply.     It 
Opt  disputed  that  suits  for  arrears  of  rent 
putnee  talooks  are  in  fact  daily  brought  in 
il  Courts,  it  being  considered  that  zemin- 
are  entitled   either  to  take  summary 
eedings  under  Regulation  VIII.  of  18 19, 
iWng  suits  under  Act  VIIL  (B.C.)  of  1869. 
^Wn,  suits  can  be  brought  under  Act  VIIL 
1869,  it  is  manifest  that  sections  48  and 
will  apply,  because  those  sections  provide 
1  the  defendant  in  any  suit  instituted 
ipt  that  Act  may,  if  he  has  duly  tendered 
«me  to  the  plaintiff  before  the  institution 
'^suit.pay  into  Court  such  sum  of  money 
may  consider  to  be  due  to  the  plaintiff 
>pt  paying   in   any   costs   incurred   by 
touff  up  to  the  time  of  such  payment;  or 
**  tender  has  been  made  before  the  suit  is 
Jbt,  may  pay  into  Court  such  sum  of 
y  as  he  shall  consider  to  be  duie  to 
Ibff  together  with  the  costs  incurred  by 
'w  up  to  the  time  of  such  payment.     If 
sections  apply,  it  appears  to  us  there  is 
reason  why  section  4^  should  not  apply, 
'  ^y  difference  between  section  46  and 
ottetwo  sections  feeing  that  an  under- 
VoL  ixiL 


tenant  is  entitled  to  do  without  a  suit  being 
brought  against  him,  that  which,  by  the  other 
two  sections,  the  defendant  is  entitled  to  do 
after  the  suit  is  brought.     There  has  been 
some  discussion  as  to  whether  the  word  under- 
tenant applies  to  a  putneedar.     I  confess  the 
term  "under-tenant"    has  on    innumerable 
occasions  caused  me  great  difficulty.     It  is  a 
vague  indefinite  expression,  but  yet  in  my 
opinion  wide  enough  to  include  a  talookdar. 
Section  46,  therefore,  applying,  we  think  the 
plaintiff  was  not  only  justified,  but  in  some 
sense  |bound,  having  tendered   his   rent,  to 
deposit  it  in  the  Moonsift's  Court  in  order  to 
make  himself  secure  in  case  of  any  question 
afterwards    arising.     He   paid    this    money 
into  the  Moonsiff's  Court,  and  by  the  proceed- 
ings taken  by  the  zemindar  he  was  after- 
wards compelled  to  lodge  Rs.  561   in  the 
Collectorate,    and  could   not   recover    back 
either  of  these  sums  without  the  consent  or 
intervention  of  the  zemindar.     We  thmk, 
therefore,  that  the  suit  wa-*  properly  brought, 
and  the  decision   of  the   Lower   Appellate 
Couri  awarding  plaintiff  Rs.  561  with  interest 
must  be  affirmed,  and  this  special  appeal  disr 
missed  with  costs. 


The  13th  August  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  andj  W.  F. 
McDonell,  Judges. 

Stamp— PUint—Jurisdiction^Coart  Feet  Act, 

as.  10  &  12. 

Case  No.  877  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Third  Subordinate  Judge 
of  24-Pergunnahs^  dated  the  2gth  Decem- 
ber iSj^,  reversing  a  decision  of  the 
Third  Moonsiff  of  Baraset^  dated  the 
2Sth  January  i8j2* 

Kala  Chand  Sen  (PlaintiffJ,  Appellant, 


versus 


Anund  Kristo  Bose  and  others  (some  of  the 
•  Defendants),  Respondents. 

Baboo  Gopeenath  Mookerjee]  for  Appellant. 
No  one  for  Respondents. 


Where  no  question  of  valaation  for  the  purpose  o  { 
determining  the  amount  of  institution  fee  payable  on  a 
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suit  has  been  raised  either  in  the  Court  of  first  instance  \         The  Subordinate  Judge  refers  tO  the  2nd 
or  in  the  grounds  of  apoeal,  the  Appellate  Court  IS  not  j  clause   of   SeClion    12   of  ihe   Court  FeCS  Act 

which    provides:"  "Whenever  any  such  suit 


competent  to  raise  such  question. 

Jackson,    7.— The  plaintiff   broui^ht  this 
suit'for  confirinalion  of  possession  in  about 
two  Ibeeghas  of  land,  together  with   dwell- 
ing-house   and   trees,    **  by   setting   aside  a  ! 
collusive  and  fraudulent  auction-sale"  valu- 
ing his  claim  at  Rs.  84-10.     This  valuation 
was    arrived    at    by    staling    the    proceeds 
of  the   land  to   be    Rs.    3-6,     15    times   of 
which   was    Rs.  50-10,    and    the    value    of 
the   bamboos    was  Rs.  34,  total  Rs.  84-10. 
t  he   amount  of  the  claim,   ard  the  plaint 
was  engrossed  on  a  stamp  of  Rs.  6-6,  cor- 
responding   to    that    valuation.     The    suit 
went    to    trial,    and    upon    the    merits    the 
Moonsiff  gave  judgment  for  the  plaintiff  and 
ordered  that  "the  suit  be  decreed,  the  plaint- 
**iif    be   maintained  in    possession    of   the 
"  2  beeghas  5  cottahs  of  land  as  per  bound- 
"aries  given  in  the  plaint,    by  reversal  of 
**  the  auction-sale  ;  that  the  defendants  do  pay 
"the  plaintiff's  costs  with  interest  at  5  per 
"cent,  per  annum,  and  bear  their  own  costs, 
"&c."  The  defendant  appealed.  He  appear? 
to  have  followed    precisely  in  the  steps  of 
the    plaintiff   by  presenting   his  petition   of 
appeal    on    a    similar    stamp    of    Rs.    6-6. 
The  Subordinate  Judge,  Biboo  Munnoo  Lall 
Chatterjee,  who  tried  the  aopeal,  savs:     "In 
"  rising  to  arsfue  this  appeal.  Baboo  Oopendro 
"Chunder  Deb,  apoellant's   pleader,  urged 
"that  the  plaint  has  been  written  on  insufli- 
"  cient  stamp,  and  the  Court  in  appeal  would 
"  first  dispose  of  his  objection.    The  respond- 
"ent's  pleader,  Baboo  Bipro  D>ss  Banerjee, 
"also    urged    that    if   the   plaint   has   been 
"drawn  up  on  insufficient  stamp,  the  memo- 


"  comes  before  a  Court  of  appeal,  reference  or 
•*  revision,  if  such  Court  considers  that  the 
"said  question  has  been  wrongly  decided, to 
"  the    detriment    of    the   revenue,   it  shall 
"  require  the  parly  by  whom  such  fee  has  bcca 
"  paid   to   pay   so   much   additional  fee  as 
"  would  have  been  payable  had  the  qaeslion 
"been  rightly  decided,  and  the  provisions  of 
"section  10,  para.  II.  shall  apply."    Thai 
is  a  proviso  upon  the  ist  clause  of  the  same 
section    which   declares:    "Every    question 
"  relating  10   valuation   for  the   purpose  of 
"determining  the  amount  of  any  fee  chaise- 
"able   under  this   chapter   on    a  plaint  or 
"memorandum  of  appeal  shall  be  decided 
"by    the    Court   in    which   such    plaint  or 
"memorandum  as  the  case  may  be  is  filed, 
"  and  such  decision  shall  be  final  as  between 
"the   parties   to  the   suit."     The  object  of 
that   proviso   was   no   doubt  to   enable  the 
Appellate  Court  to  interfere  for  the  protec- 
tion of  revenue  in  a  case  where  a  question 
of  that  sort  might  be  rai«ed  and  improperly 
decided.     In  the  present  ca.se,  even  if  it  be 
assumed  that  the  stamp  originally  paid  was, 
which  it  really  was  not.  insufficient,  there 
was  no  question  raised  in  the  Court  of  first 
instance.     It  seems  to  us,  therefore,  that  tbfr 
Subordinate  Judge  ought  not  to  have  allowed 
to   be   raised   on   this  occasion   a  qaestioQ 
which  neither  had  been  raised  in  the  firtf 
Court   where,  if  necessary,  the  amoant  of 
additional  stamp  might  have  been  at  once 
paid,  nor  in  the  grounds  of  appeal.     Indeed, 
the  appellant  had  in  a  manner  shut  his  own 
mouth  by  en^rossins:  his  memorandum  of 


"  randum  of  appeal  has  also  been  written  on  |  appeal  on  the  very  stamo  objected  to  b?hinu 


"  inadequate  stimp.     The  Court  finds  that 
"the  prayer  in  the  plaint  is  for  a  declaratory 
"decree  without  a  consequential  relief,  and 
"that  therefore  the  plaint  and  memorandum 
"of  appeal  should  have  been,  under  para.  17 
"of   Schedule   II.    of  the   Court   Fees  Act, 
"engrossed  on  a  stamp  of  Rs.  10.     Bat  this 
"  has  not   been  done  under  clause   2,  sec- 
"tion    12    of    the    Court    Fees    Act.     It    is 
"  therefore  ordered  that  the  respondents  do 
"put  in  the  stamp  for  Rs.  3- 10,  being  the 
"difference  between  that  on  which  the  plaint 
"has  been  engrossed  and  the  requisite  stamp 
"on  which  he   should    have   written   it,    to 
"  make  it  a  valid  document ;  that  the  appel- 
"lant  also  do  pay  in  the  stamp  of  the  same 
"value,  and  both  these  parties  will  put  in 
"  within  five  days,  after  which  the  case  will  be 
"  proceeded  to  judgment." 


Then  the  Subordinate  judge  takes  the  extra- 
ordinary course  of  requiring  both  the  appel- 
lant and  the  respondent  to  put  in  the  deficit 
stamp  duty,  and  on  the  failure  of  both  to 
do  so  he  ordered  both  the  defendant's  appeal 
and  the  plaintiff's  suit  to  be  dismissed.  Kow, 
if  the  appeal  were  dismissed,  the  decree rf 
the  lower  Court  would  apparently  stand, 
and  if  the  decree  of  the  first  Court  were  sd: 
aside,  the  appeal  could  not  be  said  to  b^ 
dismissed.  This  judgment  appears  tobaTC 
been  pronounced  with  very  little  conadef- 
ation,  and  we  think  it  must  be  set  aside.  The^ 
case  will  go  back  to  the  Lower  Appcllatt^ 
Court  in  order  that  the  appeal  may  be  000;' 
sidered  on  its  merits. 
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The  13th  August  1674, 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Mesne-profits— Execution-proceedings — 
Court's  Duty. 

Case  No.  2223  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  igth  June 
/<?7j,  affirming  a  decision  of  the  Moons  if 
of  Behar,  dated  the  r^lh  May  18J2, 

Daljeet  Gorain  and  another  (Defendants), 

Appellants^ 

versus 

Rewul  Gorain  and  another  (Plaintiffs), 

Respondents, 

Mr,  M.  M.^  Ghose  and  Baboo  Sreenath  Dass 

for  Appellants. 

hahoo  Mohesh  Ch under  ChowdhrysiXi^  Moon- 
shee  Mahomed  Kusuf  for  Respondents. 

D  obtained  a  decree  for  an  undivided  share  of  certain 
Property;  but  ihs  defendants  havin^^  apportioned  the 
en^re  property  amongfst  themselves,  and  held  each  his 
•wn  portion  exclusively,  D  seized  in  execution  a  part  of 
TO  share  of  one  of  them,  P.  Upon  appeal  the  posses- 
Mon  was  ordered  to  be  g-ivcn  up.  P  then  sued  to  recover 
Krsne-prnfits  for  the  period  of  D's  possession  : 

Held  that  the  damag^es  in  question  oun^ht  to  have 
*en  sought  in  the  execution-proceedinjjs  when  the 
KMsession  itself  was  recovered,  and  not  by  the  institution 
i  a  new  suit;  a  Court  beingf  bound  not  only  to  place 
ll'.^^^icved  party  back  in  the  original  position  from 
i^tch  Its  erroneous  action  had  displaced  him,  but  also 
1^  give  him  compensation  for  such  loss  as  he  had 
liereby  sustained. 

Phear,  J. — On  this  appeal  coming  on  to 
ic  heard,  it  was  objected  by  the  respondent 
lial  the  special  appeal  was  barred  by  the 
{peraiion  of  section  27,  Act  XXIIl.  of  1861, 
JQ  the  ground  that  the  suit  was  a  suit  for 
jfimages  only,  and,  therefore,  was  of  a  nature 
ognizable  by  a  Court  of  Small  Causes. 
I^ith  a  view  to  determine  this  question,  we 
stve  had  the  plaint  translated.  And 
eitalnly  it  is  difficult,  on  the  language  of  the 
bint  alone,  to  satisfy  ourselves  as  to  what 
liecisely  is  the  cause  of  action  upon  which 
le  plaintiff  sues.  And  the  view  taken  by 
ic  Lower  Appellate  Court  of  the  object  of  the 
lit  was  such  as  to  render  it  a  very  different 
lie  from  a  suit  merely  to  recover  damages, 
at  however  this  may  be,  Ve  have  been  told 


by  the  learned  pleader,  who  appeared  on 
behalf  of  the  respondents,  some  of  the  material 
facts  upon  which  the  plaintiff  relied  for  the 
purpose  of  maintaining  his  suit;  and  these 
seem  to  be  as  follows :     Before  this  suit  was 
brought,  the  present  defendant  had  obtained 
a  decree  against  the  present  plaintiff  and 
other  persons,  which  entitled  him  to  a  2-annas 
undivided  share  of  an  entire   16  annas  of 
certain  property.     Before  he  took  steps  to 
execute  this  decree,  probably  before  the  suit 
itself  was   brought,  the  defendants  in  that 
suit  had  apportioned  all  the  16  annas  of  the 
property  amongst  themselves,  and  held  each 
'.heir  own   portion  exclusively.     Under  this 
state  of  things,  the  present  defendant,  who 
was  entitled  only  to  a  2  annas    undivided 
share  of  the   entire    16    annas,    by  way   of 
obtaining  satisfaction  of  his  decree,  seized, 
in  execution  of  it,  a  portion  of  the  present 
plainiiff's   exclusive   shdre   amounting    pro- 
bably in  value  to  about  2  annas  of  the  whole 
16    annas.      Tnis    obviously    he    was    not 
justified  in  doing  under  his  decree.     He  was 
not  entitled  to  take  exclusive  possession  of  a 
2  annas  portion  or  of  any  portion  of  the  16 
annas.     He  was  only  entitled  to  a  2-annas 
undivided   share    of   the   whole    16   annas; 
and  upon  appeal  in  due  course  of  the  exe- 
cution-proceedings against  this  action  of  the 
present  defendant,  the  possession  which  he 
had  obtained  was  ordered  to  be  given  up. 
And  according  to  the  statement  made  in  the 
present  plaint  that  order  seems  to  have  been 
complied  with  :  that  is,  the  present  defend- 
ant  did   go  out   of   possession    of  that    3 
annas  portion  of  the  property  which  he  had 
wrongly  taken  exclusive  possession  of.     This 
suit,   it  is  said,   is  brought  by  ihe  present 
plaintiff  to  recover  mesne-profits  for  the  loss 
which  he  sustained  by  being  deprived  of  the 
proceeds   of    this    2-annas   share   while  the 
present  defendant  held  possession  of  it. 

Now  it  appears  to  us  quite  plain,  upon  the 
authority  of  cases  which  have  been  decided 
by  this  Court,  that  damages  of  this  kind, 
under  the  circumstances  relied  upon  by  the 
present  plaintiff,  ought  to  have  been  sought 
in  the  execution-proceedings  of  the  first  suit 
at  the  time  when  the  possession  itself  was 
asked  for  and  recovered,  and  not  by  the 
institution  of  a  new  suit  sucti  as  the  present 
suit.  In  ihe  course  of  those  execution-pro- 
ceedings, the  Court  corrected  the  error  which 
it  had  at  first  committed  by  putting  the  pre- 
sent defendant  into  the  exclusive  possession  of 
a  portion  of  the  entire  property.  It  could  and 
ought  (if  the  present  plaintlfi  had  the  right 
he  now  claims)  to  have  gone  further,  and  to 
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have  hot  dnly  caiised  the  present  defendant 
(o  J;ive  up  th^  wfongful  possession  which  he 
had  obtained,  bat  sLlso  to  make  compensation 
for  th^  loss  of  profits  which  the  present 
pUintiff  had  sustained  by  the  dispossession. 

One  of  thfe  cases  referred  to  is  reported  in 
io  Weekly  Reporter,  p.  239.  In  that 
cas6  the  ptaihtiff,  who  had  obtained  a  decree 
iA  tile  Courts  of  this  country  for  possession  of 
a  cereal li  property,  obtained  possession  of  that 
property  in  tne  course  of  execution-proceed- 
ings. But  on  appeal  to  the  Privy  Council, 
ihe  Privy  Council  declared  that  as  regards  a 
)>ortion  of  the  property,  the  plaintiff  ought 
hot  to  have  obtained  a  decree  for  possession ; 
and  lipon  this  decision  of  the  Privy  Council 
being  passed,  it  became  necessary  for  the 
Ciourts  of  this  country  to  replace  the  defend- 
ant in  possession  of  that  portion  of  the 
property  of  which  he  had  been  wrongfully 
deprived  in  the  course  and  by  reason  of  the 
execution  of  the  erroneous  decree  originally 
made  by  them,  and  also  to  give  him  compen- 
sation for  the  loss  which  he  had  sustained  by 
being  kept  out  of  possession.  The  JuJges 
in  me  latter  part  of  the  judgment  said  : 
**  We  think  that  that  precedent  and  that 
**  opinion  "  (namely,  a  certain  precedent  and 
opinion  which  had  b^en  referred  to  in  the 
argument)  " are  in  accordaice  with  the  rule 
"  wnich  Courts  of  justice  are  bound,  when 
"  necessary,  10  act  upon  of  rest)ring  parties, 
**  so  far  as  they  can  be  restored,  to  ttie  same 
**  position  as  they  were  in  at  the  limi  when 
"  the  Court  by  its  erroneous  action  in  the 
"  course  of  suit  displaced  tnem  from  it." 

We  take  the  same  view  now :  It  is 
immaterial  whether  the  erroneous  action  of  the 
Court  was  due  to  carrying  into  effect  a 
wrong  decree,  or  whether  it  was  due  to  exe- 
cution-proceedings wrongly  conce«ved  for 
the  purpose  of  carrying  out  a  right  decree. 
In  either  case  the  Court,  upon  the  error  being 
ascertained,  is  bound,  so  far  as  it  can,  to 
place  the  aggrieved  party  back  in  his  original 
position,  and  to  take  m^ans  not  merely  to 
restore  to  him  the  property  of  which  he  had 
been  wrongly  deprived,  but  also  to  give  him 
compensation  for  such  loss  as  he  had  thereby 
sustained.  It  is  competent  to  the  Court  in 
the  course  of  the  execution-proceedings  to 
afford  the  aggrieved  person  this  remedy  in 
full.  When  a  complaint  on  a  ground  of  this 
kind,  namely,  that  erroneous  process  of 
execution  has  been  issued  and  enforced,  is 
made  during  the  progress  of  execution-pro- 
ceedings or  in  the  course  of  proceedings 
after  decree,  it  is,  in  fact,  a  question  regard- 
nj  the  execution  of  the  decree  which  falls 


within  section  11,  Act  XKllL  of  1861. 
It  is  therefore  not  only  a  matter  which  on 
be  decided  by  the  Court  in  the  course  of  the 
execution-proceedings,  but  which  mostbeso 
decided  by  that  Court,  and  cannot  be  eDter- 
tained  in  the  form  of  a  regular  suit 

It  seems  to  us  then  that  the  present  sait,  if 
it  is  founded  upon  the  basis  which  the  leaned 
pleader  for  the  respondent  described  to  as,  is 
misconceived  and  ought  not  to  have  been 
brought.  It  is  therefore  open  to  us  in  the 
exercise  of  the  power  which  we  have  imder 
section  15  of  the  Charter,  to  set  aside  tiie 
whole  of  the  proceedings  which  have  beea 
had  in  it. 

On  the  other  hand,  we  might  (regard  beifif 
had  to  the  expense  which  has  been  incurred 
and  the  time  which  has  been  consumed  in 
this   litigation)   perhaps  fairly  enough  treat 
the  present  plaint  as  if  it  had  been  merely  an 
application  made  in  the  execution- proceed- 
ings of  the  original  suit.     And  in  that  case 
we  could  deal  with  the  present  aopeal  as  an 
appeal  coming  to  us  in  due  course.    But  if 
we   take   that   alternative  and   look  ai  the 
merits  of  the  case,  it  seems  to  us  that  tlie 
plaintiff  has  certainly,  on  the  facts  put  for- 
ward by  him,  no  right  to  damages.    WIA 
no  douDt  the  present  defendant  was  wro^ 
in  taking  exclusive  possession  of  any  ponioi 
of  the  16  annas  of  the  property,  so  also,  ot 
the  other  hand,  the  plaintiff  himself  and  the 
other  sharers  of  the  property  were  eniirtif 
wrong   in    taking    exclusive    possession  of 
their    respective    portions    as     against   the 
present   defend  int.     He   is    by    his   decrecl 
entitled  to  an  undivided  share  of  the  wbotej 
property,  and  they  are  bound  to  give  e! 
to  that  decree.     It  is  their  duty  to  obey  t! 
decree.     They  cannot  be  heard  when 
ask  for  damages  for  having  been  distarbedj 
in  that  exclusive  possession  of  part  of  (be| 
property  which,  under  the  very  terms  of  the 
decree,  they  hive  no  right  10  maintaia  *s 
against  the  present  defendant.     It  appears 
then  that   the  wrong  action  taken  by  lbs 
present  appelUnt  has  been  set  right,  and  also 
that  at  the  same  time  the  request  for  damages 
was  not  made  in  due  course  of  the  execatioB* 
proceedings  as  it  ought  to  have  been.    And 
we  think,  on  the  facts  disclosed  in  this  case, 
that  if  the  request  had   been   so  made  ibe 
present  pUintitf  would  have  had  no  right  to 
damages.     Fnerefore  in  either  way  upoaonr 
view   of  the  case,   the  decree  of  the  lo««f 
Court  must  be  set  aside.  | 

Accordingly,  we  reverse  the  decision  of  tl^ 
L}wer  Appellate  ..Court,  and  dismiss  ib« 
plaintiff's  suit  with  costs  in  all  the  Coar^. 
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The  13th  August  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Salt  by  Lessees  for  Partition— Act  VI IL  of 

1859,  a.  73. 

Case  No.  867  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Djcca,  dated 
the    t$th    January    18^4,    reversing    a 

.  decision  of  the  S udder  Moonsiff  of  that 
District,  dated  the  2^th  June  18'/ j. 

Gour  Churn  Soor  (Defendant),  Appellant, 

versus 

Jugobundhoo  Sen  and  others  (Plaintiffs), 

Respondents, 

L  Baboos  Doorga  Mohun  Doss  and  Bykunt 
,  Nath  Paul  for  Appellant.. 

^Baboos  Kalee  Mohun  Doss,  Mohinee 
^  Mohun  ttoVy  and  Lall  Mohun  Doss  for 
Respondents. 

A  party  holding  a  mseras  or  perpetual  lease  of  some 

'  uttur  lakhiraj   property  to  the  extent  of  (2  annas 

ier  co-sharers  who  covenanted  in  the  pottah  that 

should  be  entitled  to  claim  partition,  sued  the*o\vner 

&e  other  4  annas  for  a  partition,  making  his  lessors 

'endants  : 

--Mbld  that  they  might  properly  have  been  made  co- 
g^WWiffs,  and  that  the  Court  of  first  instance  should, 
fcfer  Act  VI n.  of  1S59,  s.  ^}^y  make  them  such. 

\  Jackson,  J. — Thic  question  raised  in  this 
ipeciai  appeal  is,  whether  the  plaintiff,  hold- 
||Dg  a  meeras  or  perpetual  lease  under  a  12- 
AQa  co-sharer  of  some  debuttur  lakhiraj 
operty,  is  entitled  to  sue  the  owner  of  the 
faer  4  annas  for  a  partition.  The  plaint 
itout  that  he  had  been  compelled  to  bring 
|Miis  suit  on  account  of  the  vexitious  conduct 
||rf  defendant  No.  i.  After  the  commence- 
Dtoeot  of  the  suit,  one  Ram  Lukhee  inter- 
iKQed,  claiming  a  2 -anna  share  of  this 
ipcoperty,  and  upon  that  the  Moonsiff,  who 
pppears  to  have  been  otherwise  favourable  to 
1^  plaintiff,  determined  that  the  suit  could 
iiOt  proceed  until  it  was  ascertained  whether 
^m  Lukhee  or  one  of  the  plaintiff's  lessors 
iiadhub  Soor  was  entitled  to  the  2 -anna 
ftbare  as  to  which  the  claim  was  set  out.  On 
^If^al,  the  Subordinate  Judge  considered 
^^  this  was  no  bar  to  the  hearing  of  the 
'4Mut,  and  ordered  that  the  case  should  go 
back  to  the  Moonsiff  for  a  fresh  decision 
[iter  finding  on  the  issues  stated.  The 
l^efendant  now  contends  in  special  appeal 
tf^at  the  suit  will  not  lie.    There  is  no  case 


cited  before  us  which  is  precisely  in  point, 
and  we  are  inclined  to  think  that  diffictilty 
might  in  some  cases  arise  as  to  the  right  of  the 
lessee  of  one  owner  to  claim  a  partition  with 
the  other  owners ;  but  that  difficulty  appears 
to  be  removed  in  the  present  case,  because 
the  plaintiff's  lessors  in  their  meeras  pottah 
have  expressly  covenanted  that  he  shall  be 
entitled  10  claim  partition.  The  lessors  are 
co-defendants  in  the  present  case,  and  we 
understand  they  have  not  raised  any  objec- 
tion to  the  suit.  But  it  appears  to  us  that 
they  might  properly  have  been  made  co- 
plaintiffs,  and  the  Court  having  power  under 
section  73  to  transfer  a  party  on  the  record 
from  his  position  of  defendant  to  that  of 
plaintiff,  we  think  that  should  now  be  done. 
When  the  lessors  are  made  co-plaintiffs,  there 
can  be  no  objection  to  the  suit  being  tried. 
We  think,,  therefore,  that  the  order  of  the 
Subordinate  Judge  ought  not  to  be  disturb- 
ed;  that  the  lessor-defendants  should  be 
made  co-plaintiffs,  and  the  suit  should 
proceed.  The  costs  of  this  appeal  will 
abide  the  final  decision.  If  the  Court  should 
come  to  the  conclusion  that  the  plaintiff  had 
ground  for  seeking  this  partition,  there  seems 
no  ground  why  he  should  not  obtain  the 
costs  of  this  appeal  as  well  as  of  the  pro- 
ceedings generally. 


The  14th  August  1874* 
Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chirf 
Justice,  and  the  Hon'ble  W.  Ainslie,  Judge, 

Rightfto  partition. 
Case  No.  172  of  1874, 

Special  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Goalparah, 
dated  the  nth  November  i8jj,  reversing 
a  decision  of  the  Extra  Assistant  Com- 
missioner  of  that  District,  dated  the  ijth 
July  1873. 

Mitta  KanthAudhikaree  (Plaintiff), 
Appellant, 

versus 

Nirunjun  Audhikaree  and  others 
(Defendants),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondents. 

It  is  not  necessary  that  there  should  be  evidence  of 
disputes  and  quarrels,  or  of  any  pecuniary  loss  or  gain, 
between  the  joint  owners  of  a  property >be(ort  a  Couft 
can  interfere  to  make  a. partition*  ^^^  »s  the  circum- 
stance that  it  is  a  right  to  perf^f  Ja  Oie  worsVup  ol  an 
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idol,  one  which  deprives  a  joint  owner  of  the  right  to 
partition. 

Couch,  C,y, — Wk  think  that  the  reason*? 
for  which  it  has  here  been  held  that  one  of 
several  joint  owners  of  a  properly  is  entitled 
to  a  pariition,  apply  to  this  case.  The 
circumstance  that  it  is  a  right  to  perform  the 
worship  of  the  idol,  is  not  one  which  deprived 
any  of  the  joint  owners  of  the  right  to  a 
partition,  and  compels  the  Court  to  say  that 
they  shall  be  obliged  to  perform  the  service 
jointly,  and  to  undergo  the  many  incon- 
veniences which  might  arise  from  such  a 
state  of  things.  In  this  very  case  we  have 
an  instance  of  division  having  already  taken 
place,  and  the  worship  being  now  performed 
by  three  sets  of  persons  by  turns. 

The  Deputy  Commissioner  appears  to  us  lo 
have  misunderstood  the  nature  of  the  plaintiff's 
claim.  He  seems  to  have  thought  that  there 
must  be  an  arrangement  binding  upon  the 
parties  that  there  should  be  this  division. 
In  another  part  of  his  judgment  he  seems 
to  have  thought  that  there  must  be  proof  of 
disputes  and  quarrels  between  them  before 
the  Court  could  interfere  to  make  a  partition. 
It  is  not  necessary  that  there  should  be 
evidence  of  disputes  and  quarrels,  or  of  any 
pecuniary  loss  or  gain,  as  he  seems  to  have 
thought  in  another  passage  of  his  judgment, 
where  he  says:  "In  reality  the  decision  in 
'*  suit  involves  no  pecuniary  loss  or  gain,  since 
"  each  sharer  would  reap  the  profits  arising 
'*from  the  payment  made  by  their  disciples 
".  in  turn."  The  suit  is  founded  upon  the 
right  of  the  plaintiff,  as  one  of  several  owners 
of  this,  which  may  be  described  as  property, 
to  a  partition.  No  doubt,  the  plaintiff  is 
entitled  to  that ;  and  the  decree  of  the  first 
Court  was  right  in  awarding  it.  But  that 
decree  has  not  made  provision  for  the  term 
which  each  of  the  three  persons,  the  plaintiff 
and  the  two  defendants,  should  have ;  and 
does  not  state  whether  the  plaintiff  is  to  have 
his  turn  first,  or  second,  or  third*.  We  must 
therefore  direct  the  Extra  Assistant  Commis- 
sioner to  determine  by  lot  in  what  order  the 
plaintiff  and  the  two  defendants  shall  exercise 
the  right  to  worship  the  idol;  and  having 
determined  that  he  should  insert  it  in  his 
decree,  so  that  it  will  be  settled  in  what 
order,  they   are  to    exercise    the    right    of 

worship. 

The  decree  of  the  Deputy  Commissioner 
will  be  reversed,  and  the  case  will  be 
returned  to  the  Extra  Assistant  Commission 
er  for  the  purpose  of  completing  the  decree 
in  that  way.  The  appellant  will  have  his 
costs. 


The  14th  August  1874. 
Present : 


The  Hon'ble  Sir  Richard  Couch,  KL,  Chtj 
Justice,  and  the  Hon'ble  W.  Ainslic, 
Judge. 

Suit  to  set  aside  a  Deed  or  Will— Stamp— Coost 
Fees  Act,  Sch.  IL,  art  17,  CL  3. 


Case  No.  204  of  1874. 

Regular  Appeal  from  a  decision  passed  hj 
the  Judge  of  Midnapore,  dated  the  2gik 
July  iS74' 

Joy  Narain  Giree  (Plaintiff),  Appellant, 

versus 

Grish  Chunder  Mytee  and  others  (Defendants), 

Respondents, 

Mr,  R,  T.  Allan  and  Bahoos  Kalee  Afohun 
Dass  and  Ram  Churn  Mitter  for  Appel- 
lant. 

» 

•   No  one  for  Respondents. 

Upon  the  principle  laid  down  by  the  Privy  Coundlia 
the  case  of  Takoordeen  Tewarry  «.  Nowab  Syud  Afi 
Hossein  Khan  and  others  (21  VV.  R.,p.  34),  vt>.,  tKat 
where  a  plaintiff  asks  to  have  a  deed  or  will  set  addet. 
there  is  a  prayer  for  substantive  relief,  it  was  held  tklf 
a  plaint  for  confirmation  of  possesion  and  for  settis^ 
aside  a  fori^ed  and  invalid  will,  could  not  come  under  tlie 
Court  Fees  Act,  Sch.  11.,  art.  17,  cl.  3;  but  must  be 
stamped  according^  to  the  value  of  the  subject-matter 
of  the  suit. 

Note  by  the  Deputy  Registrar. — This 
appeal  is  from  an  order  of  the  lower  Coart 
in  a  suit  "  for  confirmation  of  possession  by 
declaring  proprietary  right  to  the  propertied 
real  and  personal,  as  per  schedule,  and  for 
setting  aside  a  forged  and  invalid  will,**  or, 
according  to  the  statement  at  the  head  of  the 
grounds  of  appeal,  **  for  confirmation  of  pos- 
session and  cancellation  of  a  document  dated 
the  26ih  Bysack  1268." 

The  properties  which  form  the  subject  of 
the  suit  are  valued  at  Rs.  93,102-7, 

The  Court  fee  paid  is  Rs.  20;  which  the 
pleader  on  the  part  of  the  appellant  (Baboo 
Ram  Churn  Mitter)  urges  is  the  fee  provided 
for  such  a  suit  by  clause  3,  No.  17  ci 
Schedule  II.  of  the  Court  Fees  Act  of  187a 

He  states,  moreover,  that  objection  to  that 
fee  was  taken  before  the  lower  Court  aod 
overruled. 

The  terms  of  the  law  referred  to  are — 

"  Plaint  or   memorandum  of    appeal   ta 
obtain  a  declaratory  decree  where  no  conse«: 
quenttal  relief  is  prayed Rs.  lo.'^ 

_     f 
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The  Rs.   20    paid   in  this  case   is  thus 
accounted  for : — 
For  a  declaratory  decree  for  confirmation 

of  possession Rs.    10. 

For  a  declaratory  decree  as  to  the  invalidity 

of  ihe  will Rs.    16. 

For  the  purpose  of  determining  ihe 
..  amount  of  the  Court-fees  payable  in  this 
*'  case,  it  is  necessary  to  consider  whether  or 
■  not  any  relief  is  sought. 

It  has  been  held  by  Mr.  Justice  Norman, 
(wfaen  officiating  as  Chief  Justice  (page  412, 
if  Weekly  Reporter,  Volume  XV.).  thit  where  a 
^document  affecting  the  interest  of  the  plaintiff 
tis  sought  to  be  set  aside,  that  amounts  to  a 
'prayer  for  relief;  and  that  the  ordinary 
tiostances  given  in  which  relief  is  not  prayed 
nor,*are  those  which  relate  to  bills  to  perpe- 
rate  testimony  and  bills  of  discovery. 


grant 


the 


orders,   the  effect   would   be   to 
appellant  consequential  relief. 

If  the  effect  of  such  declaratory  order  or 
orders  be  to  grant  consequential  relief,  the 
proper  stamp  to  be  affixed  to  the  petition  of 
appeal  under  clause  i,  Schedule  I.  of  ActVlI. 
of  1870  would  be  Rs.  1,400;  if  not,  the 
stamp  would  be  Rs.  10  for  each  applica- 
tion for  an  order,  or  Rs.  20  for  both,  as 
has  been  affixed  by  appellant  under  clause 
17,  para,  iii  of  Schedule  II.  of  the  Act. 

Partly  with  reference  to  the  case  cited  by 
the  Deputy  Registrar,  and  partly  with  refer- 
ence  to  the  Privy  Council  appeal  case, 
Tako)rdeen  Tewarry  vs,  Nowab  Syud  Ali 
Hossein  Khan,  given  at  pages  340,  341  of 
the  21st  Volume  of  the  Weekly  Reporter, 
Civil  Rulings,  I  am  of  opinion  that  con- 
sequential relief   would   follow   if  a  decla- 


The  plaint  in  the  present  case  is  not  simply    ratory  decree  were  given  in  this  case. 


\T  a  declaration  of  right,  for  it  seek^  relief ; 
td  the  form  in  which  it  seeks  it  is  to  have 

will  set  aside. 

Plaint. — In  this  view  the  decision  of  the 

iwer  Court  on  the  objection  of  the  defend- 

\is  to   the    fee    payable   under  clause    3, 

fo.  17,  Schedule  IL,  was  wrong,  as  the  law 

4)Ucable  to  the  case  is  cUase  [c)  )r  0 1  ri.  iv. 

section  7,  which  prescribes  "  that  the  fee 
Ijable  shall  be  computed  according  to  the 

lOant  at  which  the  relief  sought  is  valued 

the  plaint;"  and  it  is  for  this  Court  as 

Court    of   appeal   to   consider   whether 

kder  para.   ii.  of  section    12,  the   plaintiff 

luld    not  be  required  "to  pay  so  much 

additional  fee''^  as  would 

e,t  Rs.    1,380,     have  been  payable  had  the 

t  payable  be-     question  been  rightly  de- 
\,  1.400.  .  1    t.i      t     1  A 

cided   by  the  lower  Court, 

\  Appeal. —  As   to  the   present  appeal,   the 

payable   will  have  to  be  determined  in 

:ordance  with  the  terms  of  section  4  of 
Act,  which  prescribes  that  "  no  docu- 
it  specified   in  the  ist  or  2nd  Schedule 

this  Act,   shall  be  filed,  &c.,  in  the  High 

^art   in  the   exercise  of  its  jurisdiction  as 

irds  appeals  from  the  Courts  subject  to  its 

jrintendence,  unless  there  be  paid  a  fee 

in  amount  not  less  than  that  indioatei  by 

icrof  the  said  Schedules  as  the  proper  fee." 

Tbe  only  provision,  either  in  Schedule  I.  or 


lee 
Rs. 


But  as  the  question  appears  to  be  one  of 
general  importance,  I  submit  it  under  section 
5  of  Act  V 11.  of  1870  to  the  final  decision 
of  the  Chief  Justice. 

Decision  of  the  Court. 

Conchy  C.y. — -The  Judicial  Committee  of 
the  Privy  Council  appear  to  us  to  have  been 
of  opinion  in  the  case  reported  in  the  21 
Weekly  Reporter,  page  34,  Takoordeen 
Tewarry  vs,  Nowab  Syud  Ali  Hossein  Khan 
and  others,  that  where  a  plaintiff  alleges 
a  deed  not  to  be  genuine,  and  asks  to 
have  the  deed  set  aside,  there  is  a  prayer  for 
substantive  relief.  They  say  that  "on  the 
whole  they  agree  with  the  substance  of  both 
the  decisions  t)elow  that  these  deeds  are  not 
genuine  and  ought  to  be  set  aside  ;"  and  that 
the  High  Court  ought  not  merely  to  have 
made  a  decree  that  *'  so  much  of  the  decree 
of  the  Court  below  as  declares  that  the  plaint- 
iffs are  the  rightful  owners  of  the  property 
be  confirmed  ;"  that  is,  the  High  Court  was 
not  right  in  miking  a  merely  declaratory 
decree.  This  appears  to  us  to  be  an  author- 
ity of  the  highest  tribunal  that  .  where  a 
plaintiff  asks  to  have  a  deed  or  will  set  aside, 
tnere  is  a  prayer  for  substantive  relief. 

The  clause  in  the  Schedule  of  the  Court 
Fees  Act  under  which  the  appellant  says 
that  he  has  a  right  to  affix  to  his  petition  of 


h  1  of  the  former  Schedule  ;  the  fee  charge- 

te  being  Rs.  1,400. 

Note  by  ihe  Registrar,  the  Taxing  Officer, 

-The  question  in  this  case  is  whether  if  the 
lit  were  to  pass  an  order  ( i )  confirming  the 
rllant  in  possession,  %x  (2)  declaring  the 
invalid,  or  (3)  were  to  pass  both  such 


ule  IL,  applicable  to  this  case  is,  that  in    appeal  a  stamp  of  Rs.  20  is,  that  *'a  plaint 


or  memorandum  of  appeal  in  each  of  the 
following  suits  may  be  on  a  stamp  of  Rs.  10  ;" 
and  one  of  the  suits  mentioned  is  a  suit  to 
obtain  a  declaratory  decree  where  no  conse- 
quential relief  is  prayed.  If  consequential 
relief  is  prayed,  a  stamp  of  Rs.  10  is  not 
sufficient. 
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'^  Here,  according  to  the  opinion  of  the 
Judicial  Committee,  consequential  relief  is 
prayed,  and  the  appellant  cannot  relieve  him- 
self from  the  obligation  to  pay  the  full  stamp 
by  saying  that  he  does  not  ask  for  conse- 
quential relief,  and  that  he  will  be  content 
with  a  decree  of  this  Court  merely  declaring 
his  right  to  obtain  possession.  And  when 
we  look  at  substance  rather  than  form  in 
this  case,  the  suit  is  really  to  obtain  conse- 
quential relief.  The  efFect  of  it  is  that 
whereas  a  person,  if  a  wjll  be  valid,  would  be 
entitled  under  it  to  execution  of  an  order  of 
Her  Majesty  in  Council,  the  plaintiff  antici- 
pating the  claim  for  execution,  brings  this 
suit,  which  really  is  to  extinguish  that  right 
and  to  stop  the  party  from  obtaining  execu- 
tion of  the  order  or  decree.  It  is  really  a 
suit  for  something  more  than  a  declaration 
of  title  •;  it  is  to  obtain  what  would  be  a  sub- 
stantive relief. 

We  think  the  stamp  is  not  sufficient,  and 
that  the  petition  of  appeal  must  be  stamped 
according  to  the  value  of  the  subject-matter 
of  the  suit. 


The  14th  August  1874, 

Present : 

.  The  Hon'ble  F.  B.  Kemp.  Judge, 

Rent  Suijt— Intenrention-^Question  of  Title. 

Case  No.  2795  of  1873. 

Special  Appeal  from  a  decision  of  the 
Officiating  Judge  of  Backer  gunge  ^  dated 
the  28th  August  iSjj,  affirming  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  igth  February  18'jj, 

Radhamonee  (Plaintiff),  Appellant, 

versus 

Ram  Narain  Dey  and  another  (Defendants), 

Respondents, 

Baboo  Kashikant  Sen  for  Appellant. 

Baboos  Chunder  Madhub  Ghose,  Bama 
Churn  BanerjeCy  and  Nullit  Chunder  Sen 
for  Respondents. 

In  a  suit  for  rent,  wher?  a  third  party  intervenes,  the 
Court  does  not  err  in  law  in  sroing:  into  the  auestion 
of  title,  where  this  is  necessary  in  order  to  decide  who 
has  been  in  the  enjoyment  of  rent. 

The  plaintiff  in  this  case,  Radhamonee,  is 
the  special  appellant.  The  parties  to  the  suit 
are  Radhamonee,  the  plaintiff,  Ram  Narain 
Dey,  the  ryot-defendant,  and  Rajcoomar,  the 
intervenor.    Rajcoomar  is  the  adopted  son 


of  Gour  Chunder,  and  Radhamonee  is  the 
adopting    mother    of   the   intervener.    Ra- 
dhamonee sued  the  defendant  Ram  Narain 
Dey  on  a  dowl  kubooleut  for  rent,  and  in 
this  case,  which  was  a  simple  rent  case  in 
its  inception,  the  question  whether  Radha- 
monee's  vendor.  Kali  Krishno  Ghose,  was 
the  beneficial   owner  of  the  howla,  or  the 
father  of  the  intervenor,  has  cropped  up.  and 
a  decision  has  been  arrived  at  by  both  Ck)Drts 
incidentally    on   a   question  of   title  which 
involves  the   right    in   a    howla    paying  % 
sudder  jumma  of  Rs.  1,000  and  the  collec- 
tions of  which,  according  to  the  Moonsifs 
finding,  amount  to  Rs.  2,300,  leaving  a  pm& 
of    Rs.    1,300,   so    that    the    howla'  in  soit 
at  10  years'  purchase  would  be  worth  about 
Rs.  13,020,     In  this  suit,  therefore,  for  rent 
for  the  small  sum  of  Rs.  1 1  odd  annas  there 
has  been   a   finding   upon  a  very  import- 
ant question,   namely,  who  is  the  bene6cial 
proprietor    of    the    howla,    and    it  has  so 
happened  that,  according  to  the  present  prac- 
tice of  this  Court,  it  has  fallen  to  my  1«  ta 
decide  this  case  sitting  singly.     Had  I  bad 
any  doubts  as  to  the  proper  decision  to  be 
passed  in  the  case,  I  should  have  resenred  it 
to  be   decided  with  another  Judge  sittiQ| 
with  me,   but  as  I   have  no  doubt  on  the 
question  involved  in  the  appeal,  I  proceeds 
decide  the  case. 

The  decision  of  the  Moonsiff  is   a  veif 
elaborate  one,  and    one  which   does  hifll 
great  credit,    and    as  he    has    gone  very 
minutely  into  the  facts  of  the  case,  I  pro* 
pose   to  give  the  history  of  the  case  frofflj 
his  decision.     It  appears  that  there  were  five 
suits   instituted  by  the  plaintiff  for  arreait 
of  rent   against    ryots    of   the    howla,    tte; 
plaintiff  staling    that    the    howla   formerly 
belonged   to   Kali  Krishno   Ghose,  who  if 
admittedly  a  close  connection  of  the  plaintiff's  | 
late  husband  Gour  Chunder ;  that  she,  the  i 
plaintiff,   purchased    the   howla  from  Kafi 
Krishno  Ghose  in   1226.     The  intervenor, 
Rajcoomar,    the  adopted    son    of  the  late 
Gour  Chunder,    on  the   other   hand,  states, 
that   the    howla    was  the   property  of  bis 
father,  Gour  Chunder,  and  that  Kali  Krisbno 
Ghose  was  his  benamdar ;  that  he,  the  ioCtf* 
venor,  had  caused  the  nominal  transfer  of  the 
howla  to  the  plaintiff,  but  that  he,  Rajcoomai^ 
has  been  all  along  in  the  enjoyment  of  ib^ 
rents  of  the   howla.     It  is  only  necesarft 
with  reference  to  the  case  of  the  r)'ot-delend»  j 
ant,  to  state  that  he  denied   the  piaintifTl^ 
tide,  and  stated  that  he  had  all  along  ptii^ 
rent  to  the  intervenpr.     The  first  Court  fart] 
down  the  following  issues,  namelj,  whetbei 
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the  plaintiff  or  the  intervener  is  in  receipt 
of  the  rent  of  the  land  in  respect  of  which 
the  claim  is  made;  2ndly,   if  the  plaintiff 
is  in  receipt  of  the  rent,  what  was  the  amoiyit 
due  to  her?  The  Moonsiff  observes  that  both 
parties,  being  iveli  aware  that  the  essential 
point  for  decision  in  this  case  was  who  was 
the  beneficial    owner   of  the    howla,   have 
produced  **  $in  ample  and  very  heavy  amount 
of  evidence."    There  can  be  no  doubt  on 
referring  to  the  record,  which  I  have  done 
casu!illy,  that  this  is  quite  correct ;  .there  fs 
a  great  mstss  of  evidence  adduced  by  both 
|Mtfties.    Then  the  Moonsiff  says  that,  on 
a  very  careful   consideration  of  the  whole 
of  the    evidence,    oral    and    documentary, 
adduced  by  both  parties,  he  found  that  the 
ktervenor  has  all  along  been  in  possession 
•and  enjoyment  of  the  rent,  and  that  Kali 
Krishno  Ghose  is  a  mere  benamdar.     He 
en  refers  to  the  fact,  which  is  of  course 
nsistent  with  the  benamee  theory  set  up  by 
^e  intervenor,  that  many  of  the  documents 
|are  in  the  name  of  the  benamdar  Kali  Krishno. 
i^hen,  with  reference  to  the  custody  of  these 
ocuments,  which  is  an  important  element  in 
e  case,  the  Moonsiff  says  that  some  of  the 
uments  are  in  the  hands  of  the  plaintiff, 
some  in  the  hands  of  the  intervenor,  but 
the  older  documents    relating  to  the 
wla  are  in  the  hands  of  the  intervenor. 
he  alludes  to  a  suit  which  was  brought 
the  brothers  of  the  late  Gour  Chunder 
,  and  explains  away  the  conduct  of  Raj- 
r  in  that  case  as  not  inconsistent  with 
s  present  averment  that  the  howla  belongs 
him,  and  was  held  benamee  by  Kali  Krishno 
Qse.     Then  he  also  refers  to  the  circum- 
ces  under  which  the  nominal  transfer  has 
en  made  by  Rajcoomar  to  the  plaintiff,  and 
he  applies  the  test  upon  which  the 
der  for  the  special  appellant  has  laid  so 
iich  stress  in  his  argument,  namely,  where 
pnrcbase-money  came  from,  and  he  found 
Kali  Krishno  had  no  funds  of  his  own ; 
he  never  held  any  employment ;  that  he 
a  prot^g6  of  the  family  of  Gour  Chunder ; 
that  he  spent  his  whole  life  in  assisting 
the  management    of  the    estate  of   his 
rnal  uncle  Gour  Chunder  Roy,  and  that 
never  had  or  acquired  any  funds  from 
ich  he  could  purchase  this  howla.    Then 
goes  very  carefully  into  the  oral  evidence ; 
says  that  the  plaintiff  has  examined  six  wit- 
8  and  the  intervenor  fourteen  witnesses. 
course  I  lay  no  stress  upon  the  number  of 
esses  examined  on  the  side  of  the  inter- 
r  as  compared  with  the  number  examined 
the  side  of  the  plaintfff,  but  the  Moonsiff 


says  in  commenting  upon  the  oral  evidence 
that  the  witnesses  examined  by  the  inter- 
vener are  five  of  them  highly  respectable 
pleaders  of  the  District  Court ;  and  on  this 
part  of  the  case,  I  can,  from  personal  know- 
ledge of  those  gentlemen,  say  that  they  ar6 
respectable ;  and  then  he  says  that  the  others 
are  two  of  them  respectable  amlas  of  neigh- 
bouring landholders,  one  a  School  Pundit, 
and  the  others  substantial  ryots  of  the 
mehal  in  dispute.  Then,  with  reference  to 
the  oral  evidence  of  the  plaintiff,  he  says 
that  it  consists  of  a  Tehseeldar,  whose  testi- 
mony he  entirely  rejects  for  reasons  given 
by  him,  and  of  other  witnesses  whose  evidence 
he  also  does  not  consider  credible ;  and  he 
holds  on  the  whole  of  the  evidence  that  the 
intervenor  is  the  beneficial  owner  of  the 
property,  and,  as  such,  has  always  been  in 
possession  of  the  same  and  in  the  enjoyment 
of  the  rent ;  that  Kali  Krishno  Ghose  was  a 
mere  benamdar  who  was  never  in  possession 
and  enjoyment  of  the  rent.  He  therefore 
dismissed  the  plaintiff's  suit. 

The  J  udge  of  Backergunge,  Mr.  Tottenham, 
has  confirmed  this  decision ;  he  also  goes 
very  carefully  into  the  whole  case,  and  he 
concurs  in  the  finding  of  the  Moonsiff. 

In  special  appeal  the  points  taken  are  that, 
under  the  facts  and  circumstances  of  the 
case,  the  Courts  below  have  erred-  in  law  in 
making  the  intervenor  a  party  to  the  suit; 
2ndly,  that,  even  if  it  be.  conceded  for  argu- 
ment's sake  that  the  intervenor  has  been 
rightly  made  a  party,  the  Courts  below  have 
erred  in  law  in  entering  into  intricate  ques- 
tions of  title  in  this  case ;  and  also  that  the 
Lower  Appellate  Court  was  wrong  in  law  in 
not  deciding  the  benamee  plea  of  the  inter- 
venor in  accordance  with  the  test  authori- 
tatively laid  down  by  the  Privy  Council  in 
the  case  of  Gossain  vs.  Gossain,*  namely,  the 
source  whence  the  purchase-money  came. 
These  are  the  principal  grounds  taken  in 
special  appeal. 

The  pleader  for  the  special  appellant 
contends  that,  as  the  suit  was  based  on  a 
kubooleut,  and  as  the  tenant  did  not  deny 
that  kubooleut  in  his  written  statement,  but 
merely  supported  the  intervenor*s  case,  the 
only  question  for  decision  in  the  case  was 
whether  the  defendant  was  the  tenant  of  the 
plaintiff,  and  whether  the  rent  was  due  to  the 
plaintiff  as  alleged  by  her ;  atid  in  support  of 
this  contention  the  pleader  has  referred  to 
two  cases,  one  in  Vol.  XX.,  Weekly  Reporter, 
page  384,  and  the  other  in  Vol.  XVIII.,  page 

•  4  W.  R.  (P.  C.)  46. 


t » 


Vol. 


•• 


442 


Citil 


THE  WEEKLY   REPORTER. 


Rulings.         [Vol.  XXII. 


526.   The  ruling  in  Vol.  XX.  is  to  this  effect : 
In  that  case  the  suit  was  for  rent,  and  the 
special  appellant  in  that  case  thought  fit  to 
intervene,  and  get  himself  made  a  party  to 
the  suit.    An  issue  was  then  raised  whether 
the  property  formed  part  of  one  mouzah  or 
of    another    mouzah.     Of    course,    as    the 
learned  Judges  who  decided  that  case  very 
properly  observed,  this  was  giving  an  entirely 
new  scope  and  character  to  the  suit,  and  there- 
fore the  learned  Judges  thought  proper  to 
strike  out  all  issues  relating  to  Gooroo  Pro- 
sunno  Banerjee,  the  intervenor  in  that  case. 
Now  this  is  not  at  all  a  suit  of  the  descrip- 
tion   referred    to    in    that    decision.    The 
plaintiff  in  the  present  case  sues  a  ryot  for 
rent ;  the  ryot  states  that  the  plaintiff  has  no 
title  whatever  in  the  howla ;  that  she  never 
received  rent  from  him,  the  ryot ;  and  that  he 
has  all  along  paid  his  rent  to  a  third  party, 
the    intervenor     Rajcoomar.     Both     parties 
allowed  the  issue  to  be   raised  \vhich   was 
raised  in  the  first  Court,  and  which  involved 
the  question  whether  the   plaintiff  was  the 
beneficial  owner  of  the  howla  or  the  inter- 
venor, and  both  parties  adduced  evidence, 
oral  and  documentary,   in  support  of  their 
respective  contentions ;  no  issue  being  raised 
as  to  whether  the  kubooleut  of  the  defendant 
was  genuine  or  not ;  in  short,  it  was  quite 
unnecessary  to  raise  that  issue,  as  the  main 
issue    as  between   the   parties    which    was 
accepted   by  them,  and    upon,  which  they 
adduced  evidence,  .was  the  issue  raised  by 
the  Moonsiff,  namely,  who  was  the  beneficial 
owner  of  the  howla. 

Then,  with  reference  to  the  decision  to  be 
found  in  Vol.  XVIII.,  which  decision  the 
pleader  for  the  special  respondent  admits 
would  certainly  press  him  if  the  circum- 
stances were  the  same  in  that  case  as  in 
this  case ;  that  decision  was  passed  by 
Justices  P.hear  and  Ainslie,  judgment  being 
delivered  by  Mr.  Justice  'Phear.  In  that 
case  the  intervenors  were  found  to  have 
purchased  property  in  another  person's  name, 
and  to  have  allowed  that  person  to  deal  with 
that  property  as  his  own,  and  to  hold  out  to 
the  world  that  he  was  the  beneficial  owner 
of  the  property;  and  therefore  the  Judges 
held  that  he  could  not  be  allowed  in  equity 
to  interfere  in  a  suit  for  rent. 

The  present  case  is  a  very  different  one. 
There  is  in  this  case  the  finding  of  both 
Courts,  in  which  I  entirely  concur,  to  the 
effect  that  the  plaintiff  is  not  the  beneficial 
owner  of  the  property  ;  that  she  well  knfew 
that  Kali  Krishno  was  not  the  real  owner,  but 
that  her  husband,  the  late  Gour  Chunder  Roy, 


was  the  real  proprietor,  and  that  she,  the 
plaintiff  herself,  was  merely  the  benamdarof 
the  intervenor.  I  am  therefore  of  opinioo 
that  neither  of  these  cases  applies  to  the 
present  suit. 

Then,  with  reference  to  the  question  whe- 
ther the  Courts  below  have  erred  in  law  in 
entering  into  the  question  of  title  in  this  case, 
I  am  of  opinion  that  they  have  not  so  ened, 
inasmuch  as  itwasnecessary,in  orderto decide 
the  issue  as  to  who  had  been  in  enjoyment  of 
the  rent,  the  plaintiff  or  the  intervenor,  to  go 
into  the  question  of  title. 

Then,  with  reference  to  the  test  which  the 
pleader  for  the  special  appellant  contends 
ought  to  have  been  applied  to  this  case, 
namely,  the  question  as  to  where  the  purchas^ 
money  came  from,  the  Moonsiff  has  gone 
into  that  part  of  the  case,  and  has  distinctly 
found  that  Kali  Krishno  Ghose,  the  benamdar, 
was  a  mere  prot^g^  of  the  family,  and  had  no 
resources  whatever  of  his  own  with  which 
to  purchase  this  howla ;  and  this  finding  his 
been  confirmed  by  the  Judge. 

On  the  whole  case,  therefore,  I  am  rf 
opinion  that  there  has  been  no  error  in  law  in 
the  decision  of  this  case,  and  concurring  as 
I  do  with  the  lower  Court  ort  the  merits,  ani 
holding  that  the  beneficial  owner  ^f  the 
howla  in  suit  is  the  intervenor.  and  nflt 
Radhamonee,  the  special  appeal  must  be 
dismissed  with  costs. 


The  17th  August  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  ^/.,  Chi^ 
Justice,  and  the  Hon'ble  W.  Ainslie,  Jvigu 

Sale  without  Right -Liability  of  Vendor. 

Case  No.  321  of  1874. 

Special  Appeal  from  a  decision  passed  hjf 
the  Officiating  Second  Subordinate 
Judge  of  Mymensingh^  dated  the  2ph 
November  /S^j,  reversing  a  decision  ^/ 
the  Moonsif  of  Niklee,  dated  the  M 
September  18J2. 

AmanooUah  (Plaintiff),  Appellant, 

versus 

Mahomed  Nasir  (Defendant),   Respondent. 

Moonshee  Serajul  Islam  for  Appellant. 

Baboo  Bykunt  Nath  Doss  for  Respondent 

Where  a  party  sells  property  to  others, 'and  »t^^ 
wards  appears  that  he  had  not  the  right  to  do  so,  and  »« 
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purchasers  are  in  consequence  dispossessed,  the  loss 
ought  to  fall  on  the  vendor,  and  not  on  the  vendees  who 
put  faith  in  his  act  of  sening". 

Couchy  C,y, — The  plaintiEF,  by  selling  a 
fen-anna  share  to  the  defendants,  affirmed, 
that  he  had  a  right  to   sell  it.     If  it  after- 
wards appears  that  he  had  not  the  right,  and 
the  defendants  are  dispossessed  in  conse- 
quence of  his  not  having  it,  the  loss  ought 
to  fall  on  him,  and  not  upon  the  defendants 
who  put  faith  in  his   act  of  selling.     It  is 
said  in  the  judgment  that  this  is  a  private 
sale.    We  do  not  know   that  there  is  any 
difference  in  this  respect  between  a  private 
sale  and  a  sale  by  auction   in  execution  of 
decree*    But  we  do  not  wish  it  to  be  under- 
stood that  we  are  laying  down  the  law  as  to 
the  latter. 

The  plaintiff  having  sold  the  ten-anna 
share  to  the  defendants,  and  other  persons 
p)iaving  established  a  right  to  the  ten  annas, 
|<he  plaintiff  now  seeks  to  oblige  the  defeni- 
iants  to  share  the  six  annas  wich  him. 
There  is  no  ground  upon  which  he  can  claim 
•uch  a  right.  The  defendants  are  already 
^sers  to  the   extent  of  four   annas  by   the 

Elaintiff  selling  to  them  what  he  had    no 
ght  to  sell. 
The  appeal  must  be  dismissed  vyiih  costs. 


The  17th  August  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

^ordanasheen  ^Vome^— Presumption  of  Undue 
[  Influence — Onus  Probandi. 

Case  No.  2185  of  1873. 

special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  2jrd 
June   iS^j,    reversing   a   decision   of  the 

':  Subordinate  Judge  of  that  District y  dated 
the  J 6th  December  1872, 

,     Bibee  Rukhun  (Plaintiff),  Appellant, 

versus 

Shaikh  Ahmed  Hossein  and  others 
(Defendants),  Respondents. 

Messrs.  C.  Gregory  and  M,  Z.  Sandel  for 

Appellant. 

Mr.  R.  T.  Allan  and  Baboo  Chunder 
Madhub  Ghose  for  Respondents. 

A  Hindoo  purda  woman  is  entitled  to  receive  in  the 
Oarts  o!  this  country  that  projection  which  the  Court 
^Chancery  in  Eaglaod  always  extends  to  the  weak> 


igfnorant,  and  infirm,  and  to  those  who,  for  any  other 
reason,  are  specially  likely  to  be  imposed  upon  by  the 
exertion  of  undue  influence,  which  is  presumed  to  have 
been  exerted  unless  the  contrary  be  shown.  In  all 
dealings,  therefore,  with  persons  so  situated,  it  is  incum- 
bent on  the  party  interested  in  upholdinjj  the  transaction 
to  show  that  its  terms  are  fair  and  equitable ;  the  mosc 
usual  mode  of  discharj^ing  such  onus  bein^  to  show  that 
the  lady  had  good  independent  advice  in  the  matter, 
and  acted  therein  altogether  at  arm's  length  from  the 
other  contracting  party. 

Phear,  J. — We  think  that,  on  the  facts 
which  are  found  by  the  Lower  Appellate 
Court,  the  Judge  ought  to  have  held  that  the 
two  contracts,  namely,  the  kobala  and  the 
ticca  lease,  were  obtained  from  the  plaintiff 
by  the  exercise  of  undue  influence.  No 
doubt,  in  all  cases  where  a  party  to  a  suit 
places  his  case  upon  the  ground  of  fraud, 
deceit,  or  constructive  fraud,  such  as  undue 
influence,  he  is  bound  to  establish  the  mate- 
rial facts  upon  which  he  relies  as  constitute- 
ing  the  fraud  before  he  can  succeed. 

In  the  present  case,  according  to  the  view 
of  the  evidence  taken  by   the  Judge,   the 
plaintiff,  at  the  time  when  these  two  con- 
tracts were  entered  into,  was  an  old  and  in- 
firm womanv     It  is  not  stated  in  so  many 
words  that  she  was  also  purdanasheen ;  but 
it  seems  almost  certain  that  she  must  have 
been  so.     The  Judge  says  that  she  had  then 
her  husband  alive  ;  but  he  was  even  older 
than  herself,  was  blind,  and  was  lying  upon 
his    last    sick-bed.     Pending  this    state    of 
things,  the  plaintiff  succeeded  by  inheritance 
to  the  property  which  is  the  subject  of  suit. 
And  shortly  after  becoming  entitled   to   it, 
whether  at  the  instance  of  the  defendant  or 
not  is  not  quite  clear,  she  entered  into  some 
communication    with    the    defendant.     She 
was  made  to  believe,  and  there  seems  to 
have  been  some  foundation   for  the  belief, 
that    one    Gujroo   was    laying   a  claim   to 
i2-annas   share  of  this  property,    and    was 
about  to  take  immediate  proceedings  foj  the 
purpose  of  making  good  his  claim.     In  this 
view    she    entertained    proposals    from   the 
defendant  to  purchase  a  4-anna  share  of  the 
property  in  order   that   she  might  have  the 
means  of  defending  her  title  against  Gujroo. 
And  eventually  she  sold  to  the  defendant 
this  4-anna  share  for  the  price  of  Rs.  5,000, 
and  leased  to  him  the  remaining    12-anna 
share   for  a  period  of  9   years,   at  a  rent 
which  is  not  mentioned  in  the  judgments  of 
the    lower     Courts,    but    which    has    been 
stated  to  us  as  Rs.   275,  after   paying  the 
Government  revenue.     In  order  to  carry  on 
and  complete  the  negotiations  for  these  con- 
tracts, the  plaintiff  removed  from  her  hus- 
band's house,  and  went  to  the  house  of  the 
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defendant,  where  she  remained,  until  the 
deeds  were  executed,  alone — thai  is,  without 
any  advice  excepting  such  as  she  might  be 
able  to  get  from  the  defendant  himself  or 
the  members  of  his  family  and  his  depend- 
ants. She  there,  at  the  defendant's  house, 
executed  the  kobala  of  sale  of  the  4-anna 
share  of  the  property  and  the  ticca  lease 
of  the  remaining  iz-anna  share,  which  in- 
struments she  now  brings  this  suit  to  set 
aside  on  the  ground  that  ihey  were  obtained 
frpm  her  by  undue  influence,  deception^  and 
fraud. 

The  facts  which  we  have  just  mentioned 
are  those  which  the  Judge  thinks  arc  made 
out  by  the  evidence.  And  it  seems  to  us 
that  the  Judge  ought,  upon  this  state  of  fjicts, 
to  have  presumed  as  against  the  defendant 
that  he  exercised  undue  influence  in  obtaining 
these  two  deeds  from  the  plaintiff. 

The  principle  which  is  applicable  in  matters 
of  this  kind  has  been  more  than  once 
expressed  in  decisions  of  this  Court,  and  may' 
be  found  atnongst  other  places  in  the  judg- 
ment which  is  reported  in  a  note  in 
p.  31,  I  Bengal  Law  Reports,  Original  Side, 
Civil.  It  was  there  said  that  "  a  Hindoo 
''  purda  woman  i&  entitled  to  receive  in  this 
"  Court  that  protection  which  the  Court  of 
"  Chancery  in  England  always  extends  to  the 
''  weak,  ignorant,  and  in6rm,  and  to  those 
**  who,  for  any  other  reason,  are  specially 
"  likely  to  be  imposed  upon  by  the  exertion 
"  of  undue  influence  over  them.  The  undue 
"  influence  is  presumed  to  have  been  exerted 
**  unless  the  contrary  be  shown.  It  is,  there- 
*'  fore,  in  all  dealings  with  those  persons  who 
'^  are  so  situated,  always  incumbent  on  the 
*'  person  who  is  interested  in  upholding  the 
''  transactions  to  show  that  its  terms  are  fair 
''  and  equitable.  The  most  usual  mode  of 
*'  discharging  this  onus  is  to  show  that  the 
"  lady  had  good  independent  advice  in  the 
**  matter,  and  acted  therein  altogether  at  arm's 
**  length  from  the  other  ccmtracting  party.'* 

And  this  statement  of  the  principle  is 
supported  by  a  reference  to  three  decisions 
of  the  English  Court  of  Chancery.  We  need 
hardly  say  that  the  observance  of  this  prin- 
ciple in  order  to  the  due  administration  of 
equity  and  justice  is  as  necessary  in  the 
Mofussil  Courts  as  it  is  in  the  High  Court 
itself. 

Now,  on  the  facts  before  us,  it  seems  quite 
plain  that  the  lady  had  not  good  independent 
advice  in  the  matter  of  selling  and  letting 
her  property  to  the  defendant,  and  had  not 
acted  altogether  at  arm's  length  from  the 
defendant,  the  other  contracting  party.     On 


the  contrar}%  she  was  taken  from  the  only  ad- 
viser whom  she  had  in  the  world,  namely,  a 
feeble  and  old  husband,  who  at  the  time  was 
sick  unto  death  (for  he  died,  we  are  told, 
some  two  or  three  days  afterwards),  to  the 
house  of  the  defendant  himself,  and  there, 
surrounded  by  the  people  of  the  defeodant 
wrth  no  other  persons  from  whom  she  cooM 
get  instruction  or  advice,  she  entered  into 
these  contracts.  The  defendant,  in  discbarge 
of  the  burden  which  lies  upon  him,  is  unable 
even  to  show  that  be  has  paid  the  consider- 
ation-money which  he  agreed  to  give  on 
either  of  these  contracts. 

Both  the  lower  Courts  have  found  as  a  fact 
that  the  purchase-money  of  the  4-anna  share 
has  not  been  paid;  and  both  of  them  are 
silent  as  to  whether  or  not  any  rent  has  been 
paid  upon  the  ticca  lease.  The  unexplained 
omission  to  pay  the  consideration-money 
stipulated  for  in  these  contracts  is  a  feet, 
which,  under  the  circumstances  of  the  case, 
affords  strong  evidence  of  unfair  dealing  on 
the  part  of  the  defendant,  and  does  much  to 
strengthen  the  case  of  the  plaintiff. 

It  has  been  said  on  behalf  of  the  defendant 
that  two  years  had  elapsed  after  |the  esecn* 
tioa  of  these  deeds  before  the  plaindi 
complained ;  and  that  the  time  of  her  com* 
plaining  is  coincident  with  the  time  of  her 
having  conveyed  a  4-anna  share  of  this  sams 
property  to  one  Abdool  Azeez.  And  npon 
these  facts  we  are  asked  to  infer  that  she 
herself  has  really  no  ground  to  urge  against 
the  fairness  of  these  transactions;  that  this 
suit  is  due  to  the  action  and  maintenance  of 
Abdool  Azeez,  a  stranger,  who  has  thus, » 
it  were,  bought  and  created  a  cause  of  action 
against  ^the  defendant.  But  it  may  well 
enough  be  answered  that,  if  the  plaintiffs 
case  is  true,  then  she  was  entirely  wiihoat 
the  means  of  complaining  until,  by  selling  a 
portion  of  her  property  to  Abdool  Azeex, 
she  got  money  enough  to  institute  the  present 
suit.  On  the  whole  it  seems  hardly  fair  on 
behalf  of  the  defendant  to  make  this  impaia- 
tion  against  the  present  suit  of  the  plaintiff. 
It  was,  on  the  facts  which  the  lower  Conrts 
found,  incumbent  upon  the  defendant  toshov 
that  his  transactions  with  the  plaintiff  were 
fair  and  reasonable  and  in  the  main  effected 
upon  equal  terms.  He  has  not  been  able, 
according  to  the  finding  of  both  the  lo«r 
Courts,  to  prove  any  facts  which  tend  to 
support  a  case  of  this  kind.  On  the  contrary, 
it  is  manifest  that  he  effected  these  contracts 
with  an  old,  infirm,  and  ignorant  woman  at  a 
time  when  she  believed  herself  to  be  labouring 
under  a  pressing  necessity,  by  the  means  w 

.     '  d 


1874.) 


Civil 


tits  WKEKLY  ft£POKfttR. 


Rulings, 


445 


.getting  her  into  his  own  power  and  under  his 
own  roof,  and  there  surrounding  her  by  his 
own  people ;  and  he  has  not  even  paid  her 
the  consideration  for  these  contracts  which 
he  agreed  to  pay,  nor,  as  far  as  is  disclosed  by 
the  evidence  of  his  case,  the  rent  which  was 
reserved  upon  the  ticca  lease.  It  seems  to 
tis  that  this  is  certainly  a  case  in  which  the 
doctrine  exemplified  in  Kanaye  Lall  Jowhari 
91.  Kaminee  Debee  is  applicable,  and  that 
the  presumption  of  undue  influence  must  be 
made  because  the  defendant  has  done  nothing 
whatever  to  rebut  it. 

In  this  view,  we  reverse  the  decree  of  the 

Lower  Appellate  Court,  and  direct  that  the 

kobala  and  the  ticca  lease  be  set  aside  and 

declared  void  of  effect,  and  that  the  defendant 

do  deliver  over  possession  of  the  property 

which  is  the  subject  of  them  to  the  plaintiff, 

;tnd  farther  that  he  do  account  to  the  plaintiff 

[for  the  rents  and  profits  of  thie  land  which  is 

|lbe  subject  of  the  two  suits  for  the    time 

daring  which   he  held  possession  thereof. 

As  it  is  found  by  .the  Courts  below  that  no 

consideration  has  yet  passed  from  the  defend- 

t  to  the  plaintiff  in  the  matter  of  these 

ntracts,  there  is  no  occasion,  as  would  other- 

se  be  the  case,  to  direct  repayment  of  the 

e  by  the  plaintiff  to  the  defendant. 

;*.  The  plaintiff  must  recover  costs  in  all  the 

Conns. 


The  17th  August  1874. 

Preseni : 

r       The  Hon'ble  F.  B.  Kemp,  Judge. 

I  Ezecation-sale  of  Malikee  Rights— Bond  by 

previous  Owner. 

Case  No.  2462  of  1873. 

fpea'al  Appeal  from  a  decision  passed  by 
-  ihe  Officiating  Judgi  of  Sarun^  dated 
I  the  t2ih  July  r8jj,  reversing  a  decision 
\  0/  the  Officiating  Moonsiff  of  ^Sewan^ 
\  dated  the  27th  June  i8'/2, 

I*  Meer  Gowhur  Ali  (Plaintiff),  Appellant, 

\  versus 

r  Hurpal  Bhugut  (Defendant),  Respondent, 

xttoonshee  Mahomed  Yusuf  for  Appellant. 

Y.Bahoo  Boodh  Sen  Singh  for  Respondent. 

fejje  purchaser  at  an  execution-sale  of  the  malikee 
■nt  of  a  judgment-debtor  is  entitled  to  possession  where 
Pranght  has  been  in  no  way^  pledged  or  mortgaged, 
^•withstanding  a  deed  of  assignment  from  the  previous 


owner  directing;  his  tenant  to  make  an  annual  payment 
to  a  creditor  of  interest  due  under  a  bond. 

The  plaintiff  is  the  special  appellant  in 
this  case.  His  suit  was  for  possession  of 
3  beeghas  out  of  6  beeghas.  The  plaintiff 
alleges  that  he  purchased  the  rights  and 
interest  of  one  Nowbut  Singh  at  an  auction- 
sale  in  execution  of  a  decree  against  Nowbut 
Singh ;  the  date  of  the  purchase  being  the 
23rd  of  August  1 866.  The  defendant  alleges 
that  Nowbut  Singh,  the  late  malik,  borrowed 
from  him  Rs.  199,  bearing  interest  at  the 
rate  of  Rs.  16  per  annum,  and  that,  at  the 
time  of  executing  the  bond,  a  burratchittee, 
or  deed  of  assignment,  was  executed,  direct- 
ing the  ryot  Mohun  Bhugut  to  pay  the  said 
sum  of  Rs.  16  on  account  of  interest  to 
the  defendant  Hurpal  Bhugut ;  that,  therefore, 
Hurpal  Bhugut  has  a  lien  upon  this  pro- 
perty, and  that  until  the  plaintiff  pays  the 
amount  covered  by  the  bond  with  interest, 
the  plaintiff  is  not  entitled  to  *  possession. 
The  Moonsiff  gave  the  plaintiff  a  decree. 
The  Judge  of  Sarun  has  reversed  that  order. 
He  says,  that  if  the  order  of  the  Moonsiff 
be  allowed  to  stand,  then  the  lien  on  which 
the  defendant  advanced  his  money  to  the 
former  malik  becomes  annulled,  and  that 
this  is  not  fair  to  the  defendant ;  that  the 
plaintiff  has  succeeded  to  the  former  owner's 
rights  in  this  kasht ;  and  that  he  cannot  avoid 
the  liabilities  created  thereon  by  his  prede- 
cessor. On  these  grounds  the  Judge  has 
reversed  the  decision  of  the  Moonsiff. 

I  think  that  the  decision  of  the  Judge  is 
manifestly  wrong.  The  plaintiff  has  pur- 
chased the  malikee  right  of  Nowbut  Singh 
in  the  lands  in  dispute ;  of  this  there  can  be 
no  question.  Nowbut  Singh,  the  former 
malik,  appears  to  have  borrowed  money  from 
the  defendant  Hurpal  Bhugut.  The  bond 
under  which  this  money  was  borrowed  is 
not  a  mortgage,  and  this  much  has  been 
admitted  by  the  pleader  who  appears  for  the 
special  respondent;  and  the  burratchittee, 
which  was  executed  at  the  same  time  as  the 
bond,  simply  directs  the  tenant  to  pay  to 
Nowbut  Singh's  creditor  Rs.  16  per 
annum.  The  plaintiff  having,  as  already 
observed,  purchased  the  malikee  right  of 
Nowbut  Singh  in  execution  of  a  decree,  he 
is  clearly  entitled  to  possession  as  malik. 
The  Judge  is  clearly  wrong  in  stating  that 
the  plaintiff  has  succeeded  to  the  former 
owner's  rights  in  this  kasht.*  What  he  has 
succeeded  to  is  the  malikee  right  of  Nowbut 
Singh,  and  as  that  malikee  right  in  the  pro- 
perty was  in  no  way  pledged  or  mortgaged, 
as  admitted  by  the  pleader  for  the  respond- 
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ent,  and  as  is  clear  from  the  terms  of  the 
bond  and  the  burratchittee,  the  decision  of 
the  Moonsiff  is  manifestly  correct  both  in 
law  and  fact.  It  must  therefore  be  restored, 
the  decree  of  the  Judge  reversed,  and  this 
appeal  decreed  with  costs.  Pleader's  fees 
one  gold  mohur. 


I 


The  17th  August  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Review— Act  VIII.  of  1859,  s.  .^76— Special 
Appeal— Act  VIII.  (B.C.)  of  isep,  s.  Z02. 

Case  No.  2598  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  gth 
July  iSjj,  reversing  a  decision  of  the 
Moonsiff  of  Buxar,  dated  the  2'jth 
March  iSjj. 

Goor  Dyal  Roy  and  others  (PlainiiflFs), 
Appellants^ 

versus 

Delta  Noonya  (Defendant),  Respondent. 

Baboo  Taruk  Nath  Palit  for  Appellants. 

Baboo  Kalee  Kishen  Sen  for  Respondent. 

During^  the  pendency  of  a  suit  for  rent,  a  plaintiff 
applied  for  postponement  on  the  ground  that  he  was 
unable  to  obtain  a  copy  of  a  document  which  he  had 
applied  for  from  the  ColJectorate.  The  Moonsiff  refused 
postponement,  and  gave  him  a  modified  decree,  plaintiff 
subsequently  obtained  a  review  of  judgment,  and  a 
I  decree  in  full.  The  Judge  in  appeal  decided  that  the 
.1  Moonsiff  was  wrong  m  admitting  the  review,  because 
j  plaintiff  had  not  mentioned  that  he  was  previously 
unacquainted  with  the  existence  of  the  document : 

Held  that  the  review  was  properly  admitted  under 
Act  VI 11.  of  1859,  s.  376. 

Held  that,  although  no  t)uestion  as  to  a  title  to,  or 
interest  in,  land  had  been  determined.  Act  VIIi.(  H.C., 
of  Ib69,  s.  103,  did  not  apply,  for  the  Judge  had  come 
to  no  determination  at  all  in  the  case,  which  must  be 
remanded  for  trial  by  him. 

The  plaintiEE  is  the  special  appellant. 
This  is  a  suit  for  rent.  The  Additional 
Moonsiff  of  Buxar  gave  the  plaintiff  a  modi- 
fied decree.  During  the  pendency  of  the 
suit  the  plaintiff  applied  to  the  Additional 
Moonsiff  to  postpone  the  case,  stating  that  he 
had  applied  for  a  copy  of  the  jumma-bundee 
of  1872  from  the  Collectorate^  and  not  being 
able  to  obtain  ^he  copy  up  to  that  time^he 
could  not  adduce  it  in  evidence,  and  he  asked 
for  a  postponement.  The  Additional  Moon- 
siff thought  proper  not  to; postpone  the  case, 
and  gave  the  plaintiff  a  modified  decree. 
The  plaintiff  then  applied  for  a  review,  and 


another  Moonsiff  admitted  the  review,  holding 
that  the  applicant  for  review^«  the  plainuf. 
had  satisfied  him,  the  Moonsiff,  that  hecoald 
not  adduce  the  jumma-bundee  at  the  time 
when  the  former  decree  was  passed.  Oa 
admission  of  the  review  the  ^loonsiff  gave 
the  plaintiff  a  decree  in  full.  The  defendant 
then  appealed  to  the  Judge,  and  the  Judge 
says  that  the  Moonsiff  was  altogether  wroog 
in  admitting  the  review,  because  in  the 
application  made  by  the  plaintiff  for  time  to 
file  a  copy  of  the  jumma-bundee  of  1871, 
there  is  no  mention  whatever  made  of  the 
fact  that  the  plaintiff  was  previously  anac- 
quainted  with  the  fact  of  the  existence  oi 
such  document,  that  therefore  there  were  no 
grounds  for  admitting  the  review,  and  the 
decision  of  the  Moonsiff  admitting  that 
review  must  be  reversed,  and  the  decision  ot 
the  Additional  Moonsiff,  who  gave  the  plaintiS 
a  modified  decree,  restored. 

I  think  the  Judge  is  clearly  wrong  in  this 
case.  Under  section  376  of  the  Code  of 
Civil  Procedure,  a  party  ^uho  has  discovered 
new  matter  or  evidence  which  was  not  within 
his  knowledge,  or  could  not  be  adduced  by 
him  at  the  time  when  such  decree  was  passed, 
may  apply  for  a  review  of  judgment.  Now 
in  this  case  the  plaintiff  did  not  apply  on  the 
ground  of  having  discovered  new  matter  or 
evidence  which  was  not  within  his  knowledge, 
but  on  the  ground  that  he  knew  of  the 
existence  of  the  new  matter  or  evidence, 
that  he  bad  applied  for  a  copy  of  it,  and  that 
the  Collector  did  not  furnish  him  with  the 
copy  in  time  to  file  it.  It  wa^  not  the  fanlt 
of  the  plaintiff,  therefore,  that  he  could  not 
adduce  it  at  the  time  the  decree  was  passed. 
He  satisfied  the  Moonsiff  who  admitted  the 
review  that  such  was  the  case,  and  therefore 
under  section  376  the  review  was  properly 
admitted. 

The  pleader   for  the   special  respondent 
contends  that  no  special  appeal  will  lie,  iois-  , 
much"^  as   this   is   a  suit  for  rent  for  a  sua 
less   than    Rs.  100 ;  and  under  section  10*,  \ 
Act  VIII.  of  1869,  as  no  question  relating  to  ''- 
a  title  to   land   or  to  some  interest  in  land 
between   parties   having    conflicting    claina 
thereto  has  been  determined  by  the  Judge,  no 
special    appeal    lies.      This    conteniioa  is 
obviously  untenable,  inasmuch  a,s  the  Jtidgc 
has  come  to  no  determination  at  all  in  to 
case.     It  may  be   that  if  the   Judge  had  j 
decided  the  case  against  the  plaintiff,  there 
would  have  been  no  special  appeal,  inasmuch 
as  the  claim  was  for  rent,  and  for  a  sum  under  \ 
Rs.  100 ;  but  as  ther  Judge  has  come  to  no  \ 
determination  at  all,  on  the  erroneous  stip   ' 
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position  that  the  review  was  improperly 
admitted,  the  case  must  be  remanded  to  the 
Judge,  who  will  try  the  appeal  as  it  originally 
stood,  namely,  as  an  appeal  by  the  defendant 
from  the  decision  of  the  Moonsif!  of  Buxar 
decreeing  the  plaintiff's  claim  in  full.  Costs 
to  follow  the  result. 


The  iSth  August  1874. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDoneli,  Judges, 

Arbitration-award^Jurisdiction. 

Case  No.  955  of  1874. 

i  Special  Appeal  from  a  decision  passed  by  the 
\      7^S^  of  Hooghlyy  dated  the   igth  Febru- 
ary i8'j4^  reversing  a  decision  of  the  Moon- 
siff  of  Sulkia^  dated  the   2^th  November 

'^73- 

[Bykunt  Nath  Mookerjee  (Plaintiff),  Appellant, 

versus 

Prionath  Ghose  (one  of  the  Defendants). 

Respondent, 

hboos  Mohinee  Mohun  Roy  and  Mohendro 
Lall  Mijter  for  Appellant. 

Saboo  Romesh  Chunder  Boseior  Respondent. 

Wihere  two  arbitrators  j;;^ave  an  award  in  one  sense,  and 

Die  third  io  an  opposite  sense,  a  Moonsiff  was  held  not 

rtohave  been  authorized,  in  the  absence  of  corruption  or 

lisconducty   in   setting  aside  the  award,  because  he 

irmised  partiality  from  the  fact  that  one  of  the  arbi- 

ttors  was  a    relation  of  the  defendant,  that  circum- 

mce  having  been  known  when  the  reference  was 


le. 


very  strong  case.     The  Moonsiff  found,  as 
the  learned  Judges  say,  that  the  arbitrators 
had  gwen  the  award  in  direct  opposition  to 
the  testimony  of  witnesses  whom  their  own 
statement  showed  they  accepted  and  believed, 
and  •  the  perversity  of  their  award   in  the 
judgment  of  the  Moonsiff  raised  a  reasonable 
presumption  of  misconduct.     We    do    not 
think   it   necessary  to   say  whether,   in  the 
circumstances  of  that  case,  we  should  have 
given  the  same  judgment  as  was  given  by 
the   Division   Bench.     Perhaps   we  should.* 
But  that  is   not  the   case  here.     No  mis- 
conduct or  corruption   is   imputed   to  the 
arbitrators.     The  utmost  that  the  Moonsiff 
says  is  that  the  award  smacks  of  partiality, 
and  the  partiality  is  surmised  from  the  fact 
that  one  of  the  arbitrators  was  a  relation  of 
the  defendant.  That  was  not  a  circumstance 
unknown  at  the  time  when  the  reference  was 
made.     Both  the  parties  knew  whom  they 
selected  as  arbitrators,  and  took .  them  with 
their  relationships  and  probable  bias.    If  the 
Courts  referring  matters  to  arbitration  were 
at  liberty  to  take  up  the  award,  and  consider 
the  grounds  on  which  it  is  based,  there  would 
be  an  end  to  the  finality  of  arbitration-awards, 
which  the  law  intended.     The  appeal  will  be 
dismissed  with  costs. 


yackson^  y, — It  appears  to  us  there  is  no 

Vid  ground    for  this  special  appeal.     The 

ies  to   this  suit  referred  the   matters  in 

ute  to  arbitration.     The  three  arbitrators 

not    agree  in  the  award,  two  of  them 

iving  the  award  in  one  sense,  and  the  third 

an  opposite  sense.     The  Moonsiff  inquired 

'^  the  grounds  on  which  the  award  of  the 

iority  was    based,  and  being  of  opinion 

\  it  waS   not  borne  out  by  the  evidence, 

set  it  aside.      The  Judge,  on  appeal,  held 

I  the  Moonsiff  was  not  authorized,  in  the 

teiil8ence  of  corruption  or  misconduct  alleged 
Bid  proved,  to  set  aside  the  award.  In  this 
|pft  think  the  Judge  is  right.  There  is  a  case 
cited  from  12  Weekly  Reporter,  page  93, 
pi  which  a  Division  Bench  of  the  Court  held 
;  in  such  circumstances  the  Moonsiff  had 
n  right.     That  appears  to  have  heen  a 


The  1 8th  August  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge, 

MokurrtA'eedar— Khas  Tenures-^ Onus  Pro- 

bandi. 

Case  No.  2774  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
First  Subordinate  Judge  of  Gya,  dated  the 
lOth  September  iSyjy  affirming  a  decision 
of  the  Sudder  Moonsiff"  of  that  District, 
dated  the  ijth  January  18J3, 

Ram  Nirajun  Bhut  (Plaintiff),  Appellant, 

versus 
Ram  Nath  Singh  (Defendant),  Respondent. 

Moonshee  Mahomed  Yusufiox  Appellant. 
Baboo  Doorga  Mohun  Doss  for  Respondent. 

A  mokurrureedar  of  a  villag^e  is  entitled  to  possession 
of  every  beegha  of  land  in  it,  uhle&s  the  party  cultivat- 
ing the  same  can  show  a  good  title  against  him.  A  party 
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setting  up  a  khas  tenure  as  against  the  mokurnireedar 
IS  bound  to  prove  such  tenure.  . 

'  The  plaintifiE  is  the  special  appelkint  in 
this  case.  He  sued  to  recover  possession  of 
20  beeghas  ic  cottahs  of  land  in  the  village 
of  Belahee.  The  plaintiff  alleges  that  that 
village  belongs  to  Bissessur  Gossain  and 
others  in  equal  moieties,  and  that  he,  the 
plaintiff,  took  a  mokurruree  of  the  entire 
village  from  Bissessur  and  the  other  sharers. 
The  plaintiff  further  alleges  that  an  8-anna 
share  of  the  village  was  formerly  leased  to 
Nuseeb  Singh,  that  that  lease  has  expired, 
and  that,  on  the  .plaintiff  attempting  to  get 
possession,  he  was  opposed,  and  that  Nuseeb 
Singh  holds  over  and  does  not  allow  the 
plaintiff  to  get  possession.  Ram  Nath,  the 
brother  of  Nuseeb  Singh,  intervened,  and 
was  made  a  party  under  section  .73.  He 
8ays  that  he  holds  a  kasht  under  the  sabek 
maliks,  Bissessur  and  others,  and  that  he  is 
willing  to  pay  the  plaintiff  his  share  of  the 
crops,  but  that  he  cannot  be  ejected.  The 
first  Court  found  for  the  plaintiff.  The 
Moonsiff  went  into  the  evidence  carefully, 
and  for  reasons  given  by  him  decreed  the 
plaintiff's  suit. 

The  Subordinate  Judge,  Moulvie  Imdad 
All,  has  reversed  that  decision. 

I  think  the  case  must  go  back.  The 
decision  of  the  Subordinate  Judge  is  very 
unsatisfactory.  .  He  has  not  decided  the  case 
npon  the  real  issues  between  the  parties, 
and  he  has  set  aside  the  Moonsiff's  decision, 
which  is  a  very  careful  one,  without  giving 
any  sufficient  reasons  for  so  doing.  Now 
U  strikes  me  that  there  are  certain  points 
in  this  case  that  the  Subordinate  Judge 
ought  to  direct  his  attention  to. 

In  the  first  place.  Ram  Nath,  who  sets  up 
a  kasht  tenure  as  against  the  plaintiff,  who 
is  the  admitted  mokurrureedar,  is  bound  to 
prove  that  kasht  tenure.  The  onus  is  on 
the  respondent,  and  not  upon  the  plaintiff, 
because,  the  plaintiff  being  the  admitted 
mokurrureedar,  he  is  entitled  to  possession  of 
every  beegha  of  land  in  this  village,  unless 
the  party  cultivating  the  same  can  show  a 
good  title  as  against  him.  This  has  been 
often  ruled  by  this  Court,  and  requires  no 
further  elucidation.'  It  is  to  be  observed 
that  Earn  Nath  does  not  file  his  pottab, 
although  the  nephew  of  his  lessor  Ramoo 
Gossain  deposes  that  the  pottah  and 
kubooleut  of  Ram  Nath  were  executed  in 
his  presence.  Ramoo  Gossain  also  deposes 
that  that  kubooleut  may  be  with  his  aunt, 
the  wife  of  Bissessur  Gossain,  Ram  Nath's 
alleged  lessor,  who  has  gone  to  Benares, 


but  be  that  as  it  may.  Ram  Nath  was  booiid 
to  file  his  pottah  and  prove  his  title,  and  he 
did  not  do  so.  I  also  think  that,  in  this  case, 
looking  to  the  position  of  the  parties  and  to 
the  defence  of  Nuseeb  Singh,  who  pretended 
to  have  nothing  to  do  with  the  case,  and 
particularly  to  the  fact  that  the  intervenix 
Ram  Nath  is  supported  mainly  by  the 
evidence  of  the  nephew  of  the  plaintifs 
lessor,  that  this  is  very  probably  an  attempt 
on  the  part  of  the  plaintiff's  lessor  to  nei- 
tralize  the  effect  and  value  of  the  plaintiffs 
mokurruree. 

The  Subordinate  Judge,  therefore,  oagbt 
to  try  the  case  very  carefully,  and  not  io 
the  perfunctory  manner  in  which  he  appears 
to  have  disposed  of  it. 

The  case  will,  therefore,  go  back  to  the 
Subordinate  judge ;  he  will  throw  the  ontis 
on  Ram  Nath,  and  make  him  strictly  prove 
his  alleged  kasht  holding,  and,  on  his  failing 
to  do  so,  he  will  give  the  plaintiff  a  decree. 

Costs  to  follow  the  result. 


The  1 8th  August  1874. 

Present: 

The  Hon'ble  Romesh  Chunder  Mitter, 

Judge, 

Issues— Special  Appeal. 

Case  No.  2115  of  1873. 

Special  Appeal  from  a  decision  passed  hy  ike 
Judge  of  Chitlagong,  dated  the  2ist  Jnm 
'^73f  affirming  a  decision  of  the  Moonsiji 
of  Seetakoond,  dated  the  31st  March  187$ 

Mahomed  Basirooliah  Bhoonia  (Plaintiff), 

Appellant, 

versus 

Ahmed  AH  (one  of  the  Defendants), 
Respondents 

Baboo  Rash  Beharee  Ghose  for  AppeUant 

Baboo  Bhyrub  Chunder  Doss  for 
Respondent. 

In  a  case  in  which,  although  no  issues  were  ftaoM^ 
after  the  defence  was  put  in,  yet  the  plaintiff  exaaraei 
witnesses,  and  was  in  no  way  preiudicedby  the  omhwwS 
the  High  Court  did  not  ^ive  effect  to  an  objectkmOA 
the  ground  of  such  omission,  which  was  ur;ged  by  bin 
for  the  first  time  in  special  appeal. 

In  this  case  th^  special  appeal  most  faL 
The  District  Judge  has   fonnd,  concnrnr^ 
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wuh  the  Moonsiff,  that  the  defendant,  re- 
spondent, obtained  from  Azeezoollah  a  tup- 
padaree    pottah,    and,    by    virtue    of     that 
instrument,  he  has  been  in  possession  for 
more  than  12  years.     It  has  been  also  found 
by  the  Appellate    Court  that    Azeezoollah 
managed  the  property   in   dispute  for    his 
father  Abdoollah.    if  the  plaintiff  repudiates 
the  lease,  he  is  barred  by  limitation.     If  he 
admits  the  defendant's  tenancy,  he  cannot 
question  the  lease  granted  by  Azeezoollah 
aifter  acquiescing   in   it   for  more  than   12 
years.    In  this  view  of  the  case,  it  does  not 
become  necessary  to  notice  any  other  grounds 
of  special  appeal  excepting  the  2nd,  3rd,  and 
the  7th  of  the  petition  of  appeal. 

It  W3LS  in  the  discretion  of  the  original 
Court  to  allow  the  defendant,  respondent,  to 
I  put  in  his  defence,  and  adduce  his  evidence  at 
,E  late  stage  of  the  case,  although  he  did  not 
ippear  at  the  first  hearing.  Whether  that 
discretion  has  been  rightly  exercised  or  not 
rU  not  for  me  in  special  appeal  to  decide. 
'Therefore  I  cannot  interfere  on  this  ground, 
With  reference  to  the  7th  ground  of 
cial  appeal,  it  seems  to  me  that  it  is  by 
0  means  a  settled  point  of  law  in  this 
mry  that  the  denial  by  the  tenant  of  the 
odiord's  title  works  a  forfeiture  of  the 
nancy.  However,  in  this  particular  case, 
jfce  point  does  not  arise.  The  tenancy  in 
ibis  case,  as  found  by  the  Courts  below,  was 
iereated,  not  by  Abdoollah,  but  by  Azeezoollah. 
fbe  defendants  never  denied  the  title  of 
^ezooUah,  and  whether  the  denial  of 
dooHah's  title  is  tantamount  to  a  denial  of 
title  of  the  landlord,  would  depend  upon 
facts  established  in  the  case.  For 
mple,  if  the  tenant  was  not  aware  that 
ezoollah  was  merely  acting  as  a  manager 
0r  Abdoollah,  the  denial  by  the  tenant  of 
Lbdoollah's  title  would  not  amount  to  a 
Ifenial  of  the  landlord's  tide.  Therefore,  in 
bis  particular  case,  before  the  question  of 
fttr  can  arise,  sufficient  facts  must  be  found. 
Km  this  question  of  fact  I  think  the  Lower 
Appellate  Court  has  decided  against  the 
Plaintiff.  The  Judge  has  held  that  "  there 
vas  no  denial  of  title  sufficient  to  work  a 
orfeiture,"  Therefore  this  ground  of  special 
•ppeal  also  fails. 

,  There  remains  only  the  3rd  ground  to 
bosider.  It  is  true  that,  after  the  defendant, 
|Bq>ondent,  was  allowed  to  put  in  his  defence, 
p  fresh  issues  were  framed  as  required  by 
br.  But  the  plaintiff  examined  witnesses 
}  rebut  the  case  made  by  the  defendant,  and 
pm  that  evidence  it  appears  that  he  was 
■liy  aware  of  the  natard'of  the  case  he  was 

Vol.  XXII.  ^ 


called  upon  to  meet.  He  did  not  raise  any 
objection  upon  this  ground  either  before  the 
first  Court  or  before  the  Lower  Appellate 
Court.  As  it  seems  to  me  that  the  plaintiff 
has  not  by  any  means  been  prejudiced  by  the 
omission  to  frame  the  issues,  I  ought  not  to 
give  effect  to  this  objection  (vidg  B.  L. 
Reports,  Volume  VI.,  page  148).* 

The  result  is  that  the  special  appeal  will 
be  dismissed  with  costs. 


The  19th  August  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W.  F. 
McDonell,  Judges. 

Partition  of  Jumma— Act  XL  of  1859,  ss.  zo,  zz, 
&  13— Private  Partition— Sale— Rights  of 
Auction-purchaser. 

Case  No.  2373'of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah,  dated 
the  nth  August  1873,  reversing  a  deci- 
sion of  the  Additional  Moonsiff  of  that 
District,  dated  the  i^ih  April  18 J 3. 

Gungadeen  Misser  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Kheeroo  Mundul  (Plaintiff),  Respondent. 

Baboo  Mohesh  Chunder  Chowdhry 
for  Appellants. 

Baboo  Boodh  Sein  Singh  for  Respondent. 

The  proprietors  of  a  revenue-paying  mehal  obtained, 
under  Act  XI.  of  1859,  s.  10,  a  partition  of  the  jumma 
in  the  Collector's  books,  but  no  corresponding  butwana 
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under  s.  ii.  At  the  same  time,  by  private  partition, 
each  took  exclusive  possession  of  his  own  portion  in 
lieu  of  his  undivided  share  of  the  estate.  After  this, 
plaintiff  boug^ht  from  one  of  the  sharers  (defendant 
No.  4)j  in  whose  exclusive  possession  they  were,  25 
beeghas  of  land,  on  account  of  which  he  then  applied 
to  the  cultivating  jotedar  (defendant  No.  3)  for  a 
kubooleut  and  rent.  These  were  refused  him  at  the 
instigation  of  defendants  Nos.  1  and  2,  who  were  auction- 
purchasers  of  the  separate  share  of  certain  defaulting 
shareholders,  sold  under  Act  XI.  of  1859,  s.  13.  Plaintiff, 
accordingly,  sued  for  possession  of  his  purchase  by 
"  determination  of  right :  " 

Hbld  that  the  sale  by  the  Collector  passed  to  the 
auction-purchaser  the  share  of  the  defaulters  as  it  was 
registered  in  the  Collectorate  books,  i.  e.,  an  undivided 
share  in  the  entire  estate,  and  not  such  portion  as  the 
defaulting  shareholder  might  have  chosen  as  between 
himself  and  the  other  shareholders  to  take  as  an  equiva- 
lent. The  plaintifif  was,  therefore,  not  entitled  as  against 
defendants  i  and  2  to  have  exclusive  possession  of  any 
portion. 


Phear,  J, — This  was  a  suit  brought  by 
the  plaintifiF  Kheeroo  Mundul  against  four 
defendants,  Gungadeen  Misser,  Jain  Chow- 
dhry,  Shewdyal  Gope,  and  Luchmun  Dass 
Gossain,  lo  obtain,  "by  determination  of 
right,"  possession  of  certain  specified  25 
beeghas  of  land.  The  revenue-paying  mehal, 
within  which  these  25  beeghas  of  land  lie, 
belongs  to  several  proprietors,  who  have  taken 
advantage  of  the  provisions  of  section  10, 
Act  XL  of  1859,  and  have  obtained  a  parti- 
tion of  the  jumma  in  the  Collector's  books, 
but  no  corresponding  butwarra  has  been 
effected  of  the  mehal  by  the  CoUecior.  At 
the  same  lime  the  different  shareholders 
have,  by  some  sort  of  private  partition  come 
to  among  themselves,  appropriated  different 
portions  of  the  mehal — that  is,  each  has  taken 
exclusive  possession  of  his  own  portion  in 
lieu  of  his  undivided  share  of  the  mehal. 
Kheeroo  Mundul,  the  plaintiff,  has  bought  the 
25  beeghas  of  land  which  are  the  subject  of 
dispute  from  one  of  the  sharers  in  whose 
exclusive  possession  they  have  hitherto  been 
in  the  way  I  have  just  mentioned.  And  he 
says  that,  on  applying  to  the  jotedar  who 
cultivates  this  plot,  and  who  is  defendant 
No.  3,  for  a  kubooleut  and  for  rent  in  respect 
of  it,  treated  as  an  entirety  exclusive  of 
other  shareholders,  he,  the  jotedar,  at  the 
instigation  of  the  defendants  Nos.  i  and  2, 
refuse  to  give  the  kubooleut  or  to  pay  the 
rent  so  required.  The  defendants  Nos.  1  and 
2,  it  seems,  are  persons  who  have  bought 
at  an  auction-sale  held  by  the  Collector  for 
default  ofrevenue,  under  section  13,  Act  XI 


of  1859,  the  separate  share  of  certain  default- 
ing shareholders  of  the  same  mehal,— a 
share  which  is  registered  under  section  10  of 
the  same  Act,  as  has  already  been  mentioQei 
And  the  defendant  No.  4  is  the  plaintifs 
vendor. 

The  question  thus  appears  to  be  whether 
the  plaintiff,  as  purchaser  from  one  of  the 
shareholders  of  this  mehal,  who  has,  until  the 
date  of  sale,  been  in  exclusive  possesaoo  of 
the  25  beeghas  of  land,  which  is  the  subjed 
of  suit,  together  with  other  land,  in  lieaai 
his  undivided  share  of  the  mehal,  is  entitled 
to  have  exclusive  possession  of  that  land  is 
against  the  defendants  Nos.  i  and  2  whD 
have    bought    the    share    of   certain  other 
defaulting  proprietors  at  the  Collector's  toe- 
tion-sale.  It  may  perhaps  be  doubted  whether 
the  facts  set  out  in  the  plaint  are  quite  sofi* 
cient  to  give  the  plaintiff  a  good  cause  of 
action  against  the  principal  defendants.  B< 
if  it  be  assumed  that  they  do  so,  then  tfai 
question  which  is  to  be  determined  is  M 
which  1  have  just  now  stated.    It  is  an  ad* 
tional  fact  in  the  case  that  one,  if  not  * 
of  the  two  first  defendants,  is  (indepen 
of  the  purchase  which  they  have  made  at 
auction-sale)  a  shareholder  in  the  estate, 
has  been  holding,  and  probably  now  is 
holding,  exclusive  possession  of  a  portion 
land   as   his   original   share.     The  piai 
contends  that  the  defendants  Nos.  i  and  2, 
their  purchase   at  the  auction-sale,  goC 
more  than  such  right  of  exclusive  posscsaoi 
to  portions  of  the  mehal  as  the  defaulda| 
shareholders  had  relatively  to  their  cb-shaB& 
holders ;  in  other  words,  that  they  did  not, 
that  purchase,  acquire  a  right  to  the  defa 
ing  shareholders'  registered  undivided  s* 
of  the  whole  mehal.     The  argument  is  tl 
inasmuch    as    the    defaulting    sharehold 
were  content  to  hold  exclusive  possession 
specific  portions  of  the  mehal  in  lieu  of 
undivided  share,  the  purchaser  at  the  auction- 
sale,  which  was  held  under  section  13,  of  the 
share    belonging   to  them,  only  gets  those 
specific  portions. 

After  giving  consideration  to  this  snbjc^ 
we  think  that  the  plaintiff's  contention  ctf- 
not  be  maintained.  Section  10,  Act  XI  rf 
1859,  says  that,  "when  a  recorded  shar» 
*'  of  a  joint  estate  held  in  common  tcnancj 
"  desires  to  pay  his  share  of  the  Governoefil 
"  revenue  separately,  he  may  submit  10  ^ 
"  Collector  a  written  application  to  thai  effect 
"  The  application  must  contain  a  specificauoa 
"  of  the  share  held  in  the  estate  by  ite 
"  applicant.    The  f  oUector  shall  then  atffr 

to  be  published  m  his  own  oflScc,  in  fl* 
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"Court  of  the  Judge,  Magistrate  (or  Joint- 
"  Magistrate,  as  the  case  may  be),  and 
"MooDsiffs,  and  in  the  Police  thannas  in 
"whose  jurisdiction  the  estate  or  any  part 
"thereof  is  situated,  as  well  as  on  some 
"conspicuous  part  of  the  estate  itself,  a 
"copy  of  the  application  made  to  him.  If, 
"within  six  weeks  from  the  date  of  the 
"  publication  of  these  notices,  no  objection 
**\s  made  by  any  other  recorded  sharer, 
"the  Collector  shall  open  a  separate  account 
"  with  the  applicant,  and  shall  credit  sepa- 
^'  rately  to  his  share  all  payments  made  by 
pf'him  on  account  of  it.  The  date  on  which 
*Mhe  Collector  records  his  sanction  to  the 
'•opening  of  a  separate  account  shall  be 
^held  to  be  that  from  which  the  separate 
^'^  liabilities  of  the  share  of  the  applicant 
•*  commence.'' 
L  This  section  obviously  applies  to  the  case 

tif  one   who   wishes   to   be  treated   by   the 
pollector  as  an  undivided  shareholder  of  a 
renue-paying  estate.     The  following  sec- 
n   II    applies   to  the   case   of    one   who 
ires  to    be   recorded   as   a   sharer  of   a 
int  estate,  whose  share  consists  of  a  speci- 
portion  of  the  land  of  the   estate.     The 
le  of  the  proprietors  of  the  estate  in  the 
sent  instance  separating  themselves  sub- 
itially  into  three  groups  obtained  a  corre- 
ding    division    of    the  jumma  of   the 
under    section    lo,    and   not  under 
1 1  ;   and  therefore  the  share  of  each 
istered  group  which  the  Collector  had  in 
books   and  had   to  deal   wiih   was  an 
ivided  share  of  the  entire  revenue-paying 
te,  not  a  specific  portion  of  the  land  of 
estaJLe.      Then     section    13   says,    that 
whenever  the  Collector  shall  have  ordered 
a  separate  account  or  accounts  to  be  kept 
for  one  or  more  shares,  if  the  estate  shall 
become  liable  to  sale  for  arrears  of  revenue, 
the  Collector  or  other  officer  as  aforesaid, 
in  the  first  place,  shall  put  up  to  sale  only 
that  share  or    those  shares  of  the  estate 
from  which,     according    to  the  separate 
^accounts,   an   arrear  of    revenue  may   be 
doe."    The   section  further  provides  that 
the  share  or  shares  sold,  together  with  the 
share  or  shares  excluded  from  the  sale, 
\^\\  continue   to    constitute  one  integral 
^tate,   the    share    or    shares   sold   being 
.charged  with  the  separate  portion,  or  the 
^gregate  of  the  several  separate  portions 
'ol  jumma  assigned  thereto." 
'.^The  efifect  of  this  plainly  is  that  the  sale 
the  Collector  passes  to  the  purchaser  the 
€  of  the  defaulting    shareholder  in  the 
ire  estate    as  it    waS  registered    in  the 


Collector's  books,  i.  e,^  an  undivided  share  if 
registered  under  section  10,  and  a  specific 
portion  of  the  estate  if  registered  under 
section  i  r.  In  the  present  case,  therefore, 
it  must  be  an  undivided  share.  And  if  we 
were  to  hold  otherwise,  in  the  way  contend- 
ed for  by  the  plaintifF,  namely,  that  the 
purchaser  only  got  such  portion  of  the  land 
constituting  the  estate  as  the  defaulting  share- 
holder may  have  chosen  as  between; himself 
and  the  other  shareholders  for  any  reason  to 
take  as  equivalent  to  his  undivided  share,  then 
that  portion  might,  in  some  cases,  be  a  very 
inadequate  security  indeed  for  the  proportion 
of  revenue  payable  by  the  defaulting  share- 
holder. And  the  purchaser  who  bought  at 
the  auction-sale  under  section  13  might  find 
that  he  was  grossly  deceived  in  his  bargain. 
He  might,  after  having  paid  the  full  value  of 
the  defaulting  shareholders'  undivided  share 
in  the  estate,  discover  that  he  got  a  very 
inadequate  portion  of  the  estate  as  the  result 
of  his  purchase.  It  was  not  the  intention, 
we  think,  of  the  Legislature  to  introduce 
uncertainty  of  this  kind  into  auction«sales 
held  for  the  purpose  of  realizing  the  revenue. 
On  the  contrary,  it  is  rather  the  general  prin- 
ciple of  the  Legislature  to  make  these  sales 
effective  to  pass  the  full  share  of  the  default- 
ing shareholder  free,  so  to  speak,  of  all  incum- 
brances. We  think  therefore  that,  on  the 
facts  of  this  case,  the  plaintiff  was  not  enti- 
tled, as  against  the  defendants  Nos.  i  and  2, 
purchasers  of  an  undivided  share  of  the 
estate  under  section  13,  Act  XI.  of  1859, 
to  have  exclusive  possession  of  any  portion 
of  the  mehal. 

It  was  pressed  upon  us  that,  inasmuch  as 
the  defendants  Nos.  i  and  2  were  one  or  both 
of  them  previously  shareholders  in  this  estate, 
and  as  such  enjoying  their  portion  of  the 
land  exclusive  of  the  others,  in  the  same 
way  as  the  rest  of  the  shareholders,  there 
arose  an  equity  in  this  case  as  between  them 
and  the  plaintiff,  which  ought  to  lead  the 
Court  to  hold  that  at  any  rate  these  defend- 
ants gQt  no  more  than  the  defaulting  share- 
holders' particular  specific  share  by  virtue  of 
their  purchase.  But  we  are  unable  to  say 
that  there  is  any  equity  arising  between  the 
parlies  on  this  ground. 

The  plaintiff's  suit  fails,  and  ought  to  be 
dismissed.  The  first  Court  held  this  view; 
but,  on  appeal  to  the  Subordinate  Judge,  the 
decree  of  the  Moonsiff  was  reversed,  and  the 
plaintiff's  suit  decreed.  We  are  of  opinion 
that  this  was  wrong,  and  that  the  decree  of 
the  Subordinate  Judge  must  be  reversed,  and 
the  plaintiff's  suit  dismissed  with  costs. 
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The  19th  August  1874. 

Present : 

The  Hon'ble  W.  Ainslie,  yudge. 


-sale  under  Erroneous  Decree — Rever- 
sal of  Decree — Rights  of  Purchaser. 

Case  No.  2367  of  1873. 

Special  Appeal  from  a  decision  of  the 
Subordinate  judge  of  Bhaugulpore, 
dated  the  t2th  August  18 j 2^  affirming  a 
decision  of  the  Moonsiff  of  Monghyr^ 
dated  the  20th  December  1872. 

Ram  Suhai  Singh  (Defendant),  Appellant, 

versus 

Chutter  Kooer  and  others  (Plaintiffs), 
Respondents. 

Baboo  Nil  Madhuh  Sein  for  Appellant. 

Mr.  R.  T,  Allan  for  Respondents. 

J  and  N  borrowed  money  from  P,  and,  as  security, 
N  pledged  certain  landed  property.  P  sued  on  his  bond, 
and  obtained  a  decree  against  J  and  the  representatives 
of  N.  He  then  transferred  his  decree  to  C  and  F,  who, 
in  execution,  seized  property  bclongin*;  separately  to  J, 
who,  to  protect  her  own  property,  paid  the  whole  debt, 
and  then  brouj^ht  a  suit  against  N  for  contribution. 
Having  obtained  a  decree,  J  attached  the  property  orig^i- 
nally  mortgaged  by  N,  claiming  over  it  something 
equivalent  to  a  mortgage-lien.  Upon  this  one  Nilkant 
claimed  the  property  as  purchaser  from  N,  and  succeeded 
in  getting  the  attachment  taken  off.  Thereupon  J 
brought  a  suit  against  Nilkant,  N,  and  others,  to  have  it 
declared  that  the  mortgage  to  P  had  become  assigned  to 
her  as  a  consequence  of  her  having  paid  off  the  debt  due 
to  P.  Her  suit  was  dismissed  in  the  first  Court ;  but 
she  obtained  a  decree  in  the  second  Court,  under  which 
she  sold  the  property  to  R,  while  a  special  appeal  was 
pending,  the  result  whereof  was  to  set  aside  the  decree : 

HsLD  that,  under  the  execution-sale,  R  bought  the 
rights  and  interests,  not  of  Nilkant,  but  of  N  ;  and  as 
the  result  of  the  special  appeal  was  to  declare  that  there 
were  no  rights  and  interests  of  N  in  the  property,  J 
bought  what  was  worthless. 

The  special  appellant  in  this  case  is  ihe 
auction-purchaser  of  a  certain  propert)*,  which 
was  sold  at  the  suit  of  Jukree  Kooer  as  if  it 
had  been  under  a  mortgage  created  by  Nunda 
Kooer.  The  facts  of  the  case  appear  to  be 
as  follow :  Jukree  and  Nunda  Kooer 
borrowed  money  from  one  Poresh  Nath,  and 
as  security  for  that  loan,  Nunda  Kooer 
pledged  certain  landed  property.  The  mort- 
gagee, Poresh  Nath,  sued  on  his  bond,  and 
obtained  a  decree  against  Jukree  and  the  then 
representatives  of  Nunda  Kooer.  He  trans- 
ferred his  decree  to  Chutter  Kooer  and 
Futteh  Kooer,  who  put  it  into  execution,  and 
seized  property  belonging  separately  to 
Jukree  Kooer.  In  order  to  protect  her  own 
property,  Jukree  Kooer  paid  the  whole  of 


the  debt,  and  then  brought  a  suit  against 
her  co-debtor  for  contribution  ;  and,  having 
obtained  a  decree,  attached  the  property  origi- 
nally mortgaged  by  Nunda  Kooer,  claiming, 
.as  I  understand  she  did,  something  equivalent 
to  a  mortgage-lien  over  that  property.  One 
Nilkant  came  in  and  claimed  the  propeitf 
as  purchaser  from  Nunda  Kooer,  and  suc- 
ceeded in  getting  the  attachment  taken  off. 
Thereupon  Jukree  Kooer  brought  a  suit 
against  Nilkant,  Nunda  Kooer,  and  others, 
in  order  to  have  it  declared  that  she  had  & 
lien  over  the  property  originally  mortgaged 
to  Poresh  Nath,  and  subsequently  attached 
by  herself,  and  released  on  the  applicttioQ 
of  Nilkant,  and  that  she  was  entitled  to 
satisfy  her  decree  for  contribution  by  the 
sale  of  that  property  before  any  rights  created 
subsequent  to  the  mortgage  to  Poresh  Natii 
could  take  effect.  In  fact  I  may  say  shonlr 
that  this  was  a  suit  to  have  it  declared  thst 
the  mortgage  to  Poresh  Nath  had  become 
assigned  to  her  as  a  consequence  of  her 
having  paid  off  the  whole  of  the  money  dnc 
to  Poresh  Nath.  The  suit  of  Jukree  was  dis- 
missed in  the  first  Court.  But  in  the  second 
Court  she  was  successful,  and  obtained  a  I 
decree  for  the  sale  of  the  properly;  and 
accordingly  she  sold  the  property  in  execa- 
tion  of  that  decree,  and  it  was  purchased  bf 
Ram  Suhai  Singh,  the  special  appellant 
That  sale  was  held  while  a  special  appeal 
was  pending  against  the  decree  under  wfatch 
it  took  place  ;  and  the  result  of  that  special 
appeal  was  to  set  aside  that  decree.  The 
case  in  the  loth  Weekly  Reporter,  page  154. 
has  been  cited  as  authority  to  establish  the 
proposiiion  that  a  sale  to  a  bond-fide  pur- 
chaser properly  conducted  under  a  decree 
in  force  at  the  time  does  not  become  void  in 
consequence  of  that  decree  being  subseqoenr- 
ly  set  aside,  that  is,  that  a  sale  of  the  propertr 
of  a  judgment-debtor  for  his  own  debt  doej 
not  so  become  void.  Now,  in  this  case, 
I  have  no  intention  of  questioning  the  vali- 
dity of  the  sale  to  Ram  Suhai ;  the  question 
is  what  was  sold  to  him.  The  decree  for 
the  sale  of  the  property  was  a  proceeding 
in  furtherance  of  the  decree  obtained  bf 
Jukree  Kooer  for  contribution,  and  it  vas 
in  fact  a  declaration  that  Nilkant  had  taken 
the  property  of  Nunda  Kooer,  subject  to  the 
encumbrances  created  by  her,  and  that 
there  was  therefore  still  existing  an  interest 
capable  of  being  sold  as  the  interest  of  Nanda 
Kooer,  notwithstanding  the  subsequent  con- 
veyance of  the  property  to  Nilkant.  This 
property  had  been  attached  as  Nanda  Kooer's 
under  a  decree  against  her,  and  it  coald  oolf 
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be  sold  as  being  Nunda  Kooer's.  Nothing 
bat  the  rights  and  interests  of  the  debtor 
under  that  decree  could  be  sold.  Nunda 
Kooer  is  dead,  and  the  decree  was,  I  believe, 
against  other  persons,  her  heirs ;  but  I  use 
her  name  for  convenience,  and  intending 
thereby  to  include  all  her  subsequent  repre- 
sentatives. Ram  Suhai  therefore  bought  the 
rights  and  interests  of  Nunda  Kooer.  He 
did  not  buy  the  rights  and  interests  of  Nil- 
kant.  If  at  the  date  of  the  sale  or  of  the 
attachment  there  were  any  rights  and  inter- 
ests remaining  in  Nunda  Kooer,  undoubtedly 
Ram  Suhai  is  entitled  to  retain  them ;  but 
if  there  were  no  rights  and  interests  remain- 
ing to  Nunda  Kooer,  there  is  nothing  what- 
ever that  Ram  Suhai  can  retain.  The  result 
of  the  special  appeal  to  this  Court  in  the 
suit  of  Jukree  against  Nunda  Kooer  was  to 
declare  that  there  were  no  rights  of  Nunda 
Kooer  in  the  property,  the  subject  of  that  and 
of  the  present  suit,  existing  at  the  date  of  the 
attachment  under  which  Ram  Suhai  became 
purchaser.  He  is  therefore  in  the  position, 
not  unfrequently  occupied  by  purchasers  at 
txecution-sales,  of  a  person  who  has  bought 
that  which  turns  out  to  be  worthless. 

Baboo  Nil  Madhub  Sein,  the  appellant's 
vakeel,  has  pressed  upon  me  that,  inasmuch 
18  Nilkant  was  a  party  to  the  suit  in  which 
tike  decree  for  sale  was  made,  he  must  be 
boQod  by  the  sale  held  under  that  decree, 
tllhough  the  decree  was  eventually  set  aside, 
}Q$t  on  the  same  principle  as  a  judgment- 
debtor  who  succeeds  in  getting  a  decree 
[•gainst  himself  reversed  is  bound  by  the  sale 
iA  his  property  effected  while  the  decree  is 
paw  in  force.  In  order  to  support  this,  it  I 
Understand  him  rightly,  he  treated  the  decree 
lor  the  sale  of  the  property  as  one  which 
transferred  to  Nilkant  the  debt  or  liability  of 
Kunda  Kooer  to  mcfke  good  the  money  paid 
hj  Jukree  on  her  account.  1  have  already 
Wd  what,  according  to  my  view,  is-  the 
.tfect  of  that  decree.  I  do  not  think  that 
k  can  be  in  any  way  used  to  make  Nilkant 
:>  debtor.  It  was,  and  from  the  nature  of  the 
fittit  could  only  be,  a  decree  to  declare  that  the 
fights  of  Nunda  Kooer,  so  far  as  the  then 
[d^laintiff  Jukree  was  concerned,  were  not  to  be 
j«en  as  extinguished  by  the  conveyance  to 
!  Nilkant.  The  sale  was  not  a  sale  to  satisfy 
ft  money-decree  against  Nilkant ;  it  was  a  sale 
lp  satisfy  a  decree  against  Nunda  Kooer.  It 
towns  to  me  that  there  is  a  very  wide  distinc- 
flon  between  the  case  of  a  judgment-debtor 

E^*^  >se  own  property  is  sold  under  an  erro- 
us  decree,  and  that  of  a  third  party  whose 
i>«rty  has  been  taken  and  sold  under 


another  name.  If  the  order  of  the  Court 
had  been  that  the  property  of  Nilkant  was 
to  be  sold,  then  the  case  in  Vol.  X ,  Weekly 
Reporter,  would  apply  ;  but  the  order  of  the 
Court  being  that  the  property  of  Nunda  was 
to  be  sold,  if  after  that  it  turns  out  that  the 
property  of  Nilkant  has  been  sold,  1  fail  to 
see  the  application  of  it.  I  therefore  think 
that  the  defendant  must  be  taken  to  have 
been  a  purchaser  of  that  which  really  had  no 
existence  at  the  time,  and  that  the  plaintififs 
should  succeed. 

The  special  appeal  will  therefore  be  dis- 
missed with  costs. 


The  19th  August  1874. 

Present : 

The  Hon'ble  W.  Ainslie,  Judge, 

Bntwarra— Disputes  between  Co-sharers — 
Principle  of  Adjustment. 

Case  No.  1481  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Tirhoot,  dated  the 
20th  March  iSyj^  reversing  a  decision  of 
the  Moonsijf  0/  Tajpore^  dated  the  t^th 
September  i8y2. 

Ooma  Duit  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Hunooman  Chowdhry  and  others  (Plaintiffs), 

Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Mr,  Amser  Ali  for  Respondents. 

After  partition  of  an  estate  among:  shareholders 
under  Regulation  XIX.  of  1814,  one  shareholder  (A) 
claimed  from  another  shareholder  (B)  2\  beefrhas  of 
land  as  having  been  allotted  to  him  by  B  under  a 
prior  agreement  in  lieu  of  certain  lands  originally  held 
by  him,  which  fell  into  B's  puttee.  The  Collector  left 
the  parties  to  settle  the  matter  between  themselves,  and 
A  brought  a  suit  against  B  for  his  claim  in  the  Civil 
Court : 

HsLD  that,  in  a  case  of  this  kind,  the  only  principle 
that  can  be  adopted  is  that  the  Court  should  ascertain 
the  relative  value  of  the  lands,  originally  made  over  by 
the  defendant  to  the  entire  lands  of  the  defendant,  and 
that  It  should  as'iig'n,  out  of  the  present  share  of  the 
defendant,  lands  bearing  the  same  relative  value  to  the 
whole  that  the  former  lands  bore,  this  to  be  done  with* 
out  interference  with  the  proceedings  of  the  Collector 
under  the  Butwarra  Law,  and  the  plaintiff  (if  success- 
ful) to  be  brouj^ht  in  as  a  co-sharer  to  a  limited  extent 
in  the  land  assigned  by  the  defendant. 

Ths  plaintiff  is  a  one-anna  shareholder  in 
Mouzah  Muthapore,  and  the  defendant  is  the 
shareholder    of  6^    gundas    in    the    samQ 
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mouzah.  There  appears  to  have  been  a 
partitioa  amongst  the  shareholders  so  far 
back  as  1243,  which  was  followed  by  an 
agreement  by  which  the  defendant  under- 
took to  give  the  plaintiff  2\  beeghas  of  land 
out  of  his  own  share.  In  the  year  1857, 
proceedings  for  a  partition  of  the  whole 
of  Mouzah  Muthapore  under  Regulation  XIX. 
of  18 14  were  instituted,  and  apparently  they 
were  completed  about  the  year  1859;  the 
exact  date  of  the  completion  does  not  appear. 
At  that  time  the  plaintiff  appears  to  have 
claimed  before  the  Collector  that  this  2\ 
beeghas  of  land  should  be  allotted  to  him  in 
addition  to  his  one-anna  share;  but  the 
Collector  left  the  parties  to  settle  the  matter 
between  themselves.  The  plaintiff  alleges 
that  the  lands  originally  held  by  him  under 
the  ekrar  of  1243  fell  into  the  defendant's 
puttee,  and  were  held  by  him,  and  that  in 
lieu  of  them  the  defendant  gave  other  2^ 
beeghas  out  of  his  puttee  to  the  plaintiff. 
The  defendant,  on  the  other  hand,  asserts 
that  out  of  those  2\  beeghas,  i  beegha  and 
I  cottah  of  plot  No.  544  came  into  the  pos- 
session of  the  defendant,  and  i  beegha  3 
cottabsand  19  dhoors  in  plot  No.  615  fell 
into  the  puttee  of  the  plaintiff ;  and  that  the 
plaintiff  remained  unconnected  with  the  land 
No.  544.  This  does  not  exactly  deny  the 
allegation  of  the  plaintiff ;  but  I  suppose  it 
was  meant  substantially  to  do  so.  In  1869  a 
further  butwarra  was  made  by  the  Collector, 
and  the  lands  which  the  plaintiff  says  he 
held  in  exchange  for  his  original  i\  beeghas 
went  into  the  share  of  Tekun  Chowdhry,  a 
person  entirely  unconnected  with  the  agree- 
ment between  the  parties.  In  consequence 
of  that,  the  plaintiff  sues  to  recover  from  the 
defendant  2\  beeghas  under  the  agreement 
of  1243. 

Looking  to  the  terms  of  that  agreement,  it 
seems  to  me  that  in  effect  it  gave  to  the 
plaintiff  the  enjoyment  of  2\  beeghas  of 
land  of  which  the  revenue  was  still  payable 
by  the  defendant.  The 'defendant  did  not 
cut  down  his  own  fractional  share  in  the 
estate,  but  assigned  a  certain  portion  of  the 
land  belonging  to  that  share  to  the  plaintiff, 
and  this  apparently  was  the  view  taken  of 
the  matter  by  the  Collector  in  ieJS7>  ^^^  ^'^ 
consequence  was  that  the  2  beeghas  and 
5  cottahs  could  not  be  added  to  the  area 
representing  the  one-anna  share  of  the 
plaintiff,  so  that  the  whole  might  be  repre- 
sented  by  a  fraction  of  the  whole  estate, 
because  the  revenue  chargeable  on  the  whole 
area  would  be  the  revenue  of  the  one-anna 
only.     So  that  in  fact  the  plaintiff  continued 


to  hold  his  one-anna  share,  and  to  be  a  00- 
sharer  in  the  defendant's  6}  gundas  share 
to  the  extent  of  a  defined  z\  beeghas.   If 
in  fact   the   butwarra  of  1857  was  supple- 
mented by  an  assignment  of  land  in  exchange 
for  the  land  originally  held  by  the  plaiatiS, 
this  would  show  that  the  same  view  of  the 
matter  was  then  taken   by  the  defendant, 
and  would  fully  establish  the  right  of  the 
plaintiff  to  have  such  a  decree  as  a  Conn  is 
capable  of  making  in  this  suit,  and  would 
also  completely  meet  the  plea  of  limitatioa. 
But,  unless  the  plaintiff  can  prove  that  there 
was  such  an  exchange  of  land,  and  that  after 
that  butwarra  he  in  fact  held  2  beeghas  and 
5  cottahs  more  than  the  Collector  assigned  to 
him  as  the  quantity  representing  his  one- 
anna    share,    the    question    of     limitatioD 
becomes  a  most  material  one,    because  it 
appears  that  this  suit  was  institated  on  the 
5th  of  October  187 1,  and  if,  as  I  suppose,  the 
butwarra  was  completed  in  1859,  it  may  tura 
out  that  more  than   12  years  had  elapsed 
from  the  completion  of  that  butwarra  before 
the  plaintiff  came  into  Court  to  enforce  his 
right  under  the  agreement  of  1243. 

The  Judge  of  the  Lower  Appellate  Coort 
has  not  corns  to  any  decision  on  the  facts  of 
the  case.  He  seems  to  think  that  the  plainuS 
is  entitled,  under  the  agreement  of  1245* 
absolutely  and  without  reference  to  anf 
thing  that  has  taken  place  since,  to  obtain 
from  the  defendant  a  certain  quantity  of  land. 

In  the  view  that  I  take  of  that  agi-eement. 
it  seems  to  me  that  the  Judge  is  substantiailf 
right  in  holding  that  the  defendant  is  bound 
to  admit  the  plaintiff  as  a  co-sharer  in  his  pnt* 
tee  or  share  to  a  certain  limited  extent ;  bat, 
although  the  right  of  the  plaintiff  under  ths 
agreement  may  be  perfectly  clear,  his  right 
to  a  decree  enforcing  that  agreement  depends 
upon  the  finding  that  the  Judge  will  have  to 
come  to  on  the  plea  of  limitation  ;  in  fact,  on 
what  was  done  in  the  earlier  butwarra  and 
on  the  date  from  which  that  butwarra  to(& 
effect.  If  the  Judge  comes  to  the  conclusioa 
that  this  suit  is  not  birred  by  limitation, 
he  must  consider  how  a  decree  is  to  be  made 
which  wUl  be  capable  of  execution. 

There  is  nothing  to  show  on  what  princi- 
ple the  plaintiff  selects  particular  portions  of 
land  as  those  to  which  he  is  entitled ;  ud 
even  in  respect  of  those  particular  portions 
of  land  the  judgment  of  the  first  Court  is 
that  they  are  so  imperfectly  defined  that  the 
plaint  ought  to  have  been  rejected  merely  on 
that  account. 

In  a  case  of  this  kind,  it  seems  to  me  tbtf 
the  only  principle  tUat  can  be  adopted  is  that 
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the  Court  should  ascertain  the  relative  valtie 
of  the  lands  originally  made  over  to  the 
plaintiff  by  the  defendant  to  the  entire  lands 
of  the  defendant's  puttee ;  and  that  it  should, 
throDgh  an  Ameen  or  on  such  other  evidence 
as  it  thinks  sufficient,  assign  out  of  the  pre- 
sent share  of  the  defendant  lands  bearing 
the  same  relative  value  to  the  whole  that  the 
former  lands  bore;  and  it  must  be  clearly 
understood  that  in  making  this  decree  the 
lower  Court  is  not  to  interfere  with  the  pro- 
ceedings of  the  Collector  under  the  Butwarra 
Law  by  which  new  estates  were  defined  and 
recorded;  but  that  it  must,  if  the  plaintiff 
recovers  at  all,  bring  him  in  as  a  co-sharer  to 
a  certain  limited  extent  in  the  land  which 
has  been  assigned  by  the  defendant,  and 
which  I  presume  is  now  a  separate  estate  of 
the  towjee. 
Costs  will  follow  the  result. 


The  19th  August  1874. 

Present  : 

The  Hon'ble  W.  Ainslie,  Judge. 

Stttiement-proceeding^s— Landlord  &  Tenant 

Case  No.  1575  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  2gth  April  1873^  affirming  a 
decision    of  the    Moonsiff  of  Monghyr, 

•    dated  the  2gih  April  1873. 

id  Shah  All  Ahmed  (Plaintiff),  Appellant, 

versus 

Doorga  Roy  (Defendant),  Respondent. 

Moulvie  Syud  Murhumut  Hossein 
for  Appellant. 

\Baboo  Boodh  Sen  Singh  for  Respondent. 

|A  lauidowner  seeking  to  bind  his  tenants  by  *the 
it  proceedings  should^show  distinctly  that  they 


were  parties  to  the  inquiry  held  by  the  Collector  into 
the  nature  and  extent  of  their  holdin}|fs. 

The    pottah,    purporting    to    have    been 
granted  by  Sukawut  Hossein,  the  farmer  of 
the  property  in  suit,  was  found  to  be  a  genuine 
instrument  more  than  thirty  years  old  and  in 
proper    custody.       This    was    primdfacie 
evidence  that  the  ryot  who  produced  it  had 
received  a  lease  from  a  person  who  as  farmer 
had  power  to  give  the  lease.     Of  course  it 
was  open  to  the  other  side  to  contradict  this 
by  other  evidence;  but,  in  the  absence  of  that, 
I  think  the  Court  cannot  now  admit  the  objec- 
tion that  the  fact  .that  Sukawut  Hossein  was 
Moostajir  in  1241  has  never  been  proved. 
*The  Subordinate  Judge  having  this  pottah 
before  him  has  tested  the  credibility  of  the 
evidence  of  the  putwaree,  and  by  a  certain 
course  of  reasoning  satisfied  himself  that  the 
putwaree  was  not  to  be  believed.    That  being 
so,  the  khusrahs  on  which  the  plaintiff  relied, 
being  only  evidence  in  corroboration  of  the 
oral  statement  of  the   putwaree,  are  of  no 
avail.     It  has  also  been  said  that  the  pottah 
produced   by  the    defendant   is  of  a  date 
anterior  to  the  date  of  the  settlement  made  by 
Government  with  the  plaintiff.     No   doubt 
this  is  so ;  but  it  does  not  at  all  follow  as  a 
matter  of  necessity  that  the  proceedings  of 
the  Settlement  Officer  cancelled  or  overruled 
the  previous  arrangement  between  the  land- 
lord and  his  tenant.    Even  taking  it  that  the 
landlord  assented  to  an  assessment  in  excess 
of  the  rent  receivable   by  him  under  the 
pottah,  this  is  no  evidence  that  the  pottah  was 
not  properly  granted  at  the  rent  stated  in  it, 
nor  is  it  conclusive  evidence  that  the  zemin- 
dar has  ever  received  rent  at  the  rate  assumed 
by  the  Settlement  Officer.    Settlement-pro- 
ceedings are  primarily  proceedings  between 
landowners    and    the    Government.      If    a 
landowner  seeks  to  bind  his  tenant  by  the 
settlement-proceedings,  he  should  show  dis- 
tinctly that  they  were  parties  to  an  inquiry 
held  by  the   Collector  into  the  nature  and 
extent  of  their  holdings :  he  cannot  do  so 
merely  by  showing  the  value  of  the  land 
assessed  by  the   Settlement  Officer  for  the 
purpose  of  fixing  the  amount  of  revenue  he 
has  agreed  to  pay  to  Government. 

The  appeal  must  be  dismissed  with  costs. 
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The  20lh  August  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7., 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Enhancement  of  Rent— Jurisdiction. 

Case  No.  307  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mymensingh, 
dated  the  21st  November  1873,  reversing 
a  decision  of  the  Moonsiff  of  Atteah, 
dated  the  24th  March  1873. 

Bhugwan  Chunder  Roy  Chowdhry  and 
others  (Plaintiffs),  Appellants, 

versus 

Jegur  Khan  and  another  (Defendants), 
Respondents, 

Baboos    Kalee    Mohun   Doss  and     Oomesh 
Chunder  Banerjee  for  Appellants. 

No  one  for  Respondents. 

In  a  suit  for  enhancement  of  rent,  if  the  plaintiffs  are 
unable  to  show  that  they  are  entitled  to  the  rent  exactly 
as  they  claim  it,  the  Cpurt  is  not  debarred  from  giving 
them  a  decree  for  such  enhanced  rent  as  it  thinks  ought 
to  be  paid — €,g,,  to  divide  the  land  into  different  classes, 
and  assign  a  separate  rental  to  each  description. 

Couch,     C,J, — This  being  a  suit  for  en- 
hancement of  rent,  an  Ameen  was  depuied  to 
inquire  into  the  quantity  of  land  held  by  the 
defendant,  and  to  determine  the  rates  at  which 
rent  was  paid  by  the  neighbouring  ryots  of 
the  same  class  for  lands  of  a  similar  descrip- 
tion  and   with    similar    advantages.      The 
Ameen  made  a  report  having  examined  wit- 
nesses.   And  the  Moonsiff  acted  very  much 
upon  the  evidence  of  the  witnesses  that  the 
Ameen  examined,  not  giving  much,  if  any, 
weight  to   the   evidence    of    the   witnesses 
examined  before  himself.  On  appeal  from  the 
Moonsiff's  decision,  the  Subordinate  Judge  has 
altogether  rejected  the  evidence  of  the  wit- 
nesses who  were  examined  by  the  Ameen. 
He  says  it  is  not  evidence  ;   and  he  has 
decided  the  case  independently  of  it.      In 
this  he  is  wrong.     Section  180  of  Act  VIII. 
of  1859  gives  power  to  the  Court  to  direct 
a  local  investigation  whenever  it  may  deem  it 
to  be  requisite  or  proper  for  the  purposes  of 
elucidating  the  matters  in  dispute.     Although 
the  Subordinate  Judge  thought  that  this  was 
not  a  case  in  which  a  local  investigation 
should  have  been  ordered,  the  first  Court  had 
power  to  order  it ;  and,   that   having   been 
done,  the  report  of  the  Ameen  and  the  deposi- 


tions are  by  the  very  words  of  section  180 
to  be  taken  as  evidence  in  the  suit,  and  10 
form  part  of  the  record.  The  Subordinate 
Judge,  therefore,  was  wrong  in  saying 
that  those  depositions  were  not  evidence; 
and  as  we  cannot  say  what  effect  he  would 
have  given  to  them,  we  must  remand  th€ 
case  in  order  that  it  may  be  reheard  with 
them. 

We  may  notice  another  error  in  his  judg- 
ment.    The  plaintiffs,  as  he  says,  simply  claim 
in  their  notice  three  rupees  per  pakee  withouU 
stating  what  was  for  first  or  any  other  class 
of   land.     The   Moonsiff,   acting   upon  the 
report  of  the  Ameen  that  there    were  two 
classes  of  land,  made  a  decree  accordingly. 
The   Subordinate   Judge   appears   to    have 
thought  that  the  plaintiffs  could  not  recover 
enhanced  rent  estimated  according  to  the 
class  of  the  land,  and  that,  if  they  were  not 
able  to  show  that  the  whole  of  the  land  was 
properly  liable  to  a   rent  of   three  rupees, 
their  suit  must  fail.  He  says :  **  It  was  wrong 
in  the  lower  Court  to  divide  the  land  into 
classes,  and  fix  a  rental  of  three  rupees  and 
two  rupees  eight  annas."  We  think  he  is  wrong 
in  that.     We  are  not  aware  of  any  autboriqr 
that,  if  the  plaintiffs  are  unable  to  show  ' 
they  are  entitled  to  the  rent  exactly  as  they  clai 
it,  they  are  not  to  recover  the  enhanced  re 
which  the  Court  thinks  ought  to  be  paid.  '^ 
plaintiffs  do  not  bind  themselves  so  strictly 
the  notice  as  that.     This  matter  is  mentior 
now  in  order  that,  when  the  case  is  re-heard 
the  Subordinate  Judge,  he  may  avoid  baa 
his  decision  upon  any  such  view  as  he  ^ 
put  forward  in  his  present  judgment  on  tl 
question.  Possibly,  to  prevent  another  misr-' 
it  may  be  well  also  to  point  out  to  him 
if  he  means  by  the  passage,  **  I  find  that  t 
**  plaintiffs  want  to  increase  the  rent  on  ' 
''  ground  that  the  productive  quality  of 
"  land  has  increased,  and  that  the  value 
"the  produce  has  increased.     There  is  J 
*'  satisfactory   evidence   that  the   produr^ 
"  powers  have  increased,  and  as  for  the  1 
"of  the  produce  the  plaintiffs  are  not  d 
"  niie,"     that  the  plaintiffs  are  not  to  ha«e 
decree  for  an  enhanced  rent  unless  they  pr* 
an  increase  in  the  productive  powers  of 
land,  although  they  may  succeed  in  prw 
that  they  are  entitled  to  an  enhanced  rent 
the  other   ground— that  it  is  the  same  a» 
paid  for  similar  lands  by  the  same  clws 
rvots  in  the  neighbourhood — ^he  is  also  wrff 

'  The  decree  of  the  lower  Court  will 
reversed,  and  the  suit  be  remanded  for 
hearing.  ^ 

Costs  will  follow  the  result. 
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The  20th  August  1874. 

Present : 

The  Hon^Ie  Sir  Richard  Couch,  A7.,  Chief 
Justice,   and    the    Honble    W.    Ainslie, 
Judge, 

Finding  in  Former  Suit— Evidence— Act  I.  of 

1872,  s.  13. 

Case  No.  399  of  1874. 

fecial  Appeal  from   a  decision    passed  by 
the   Judicial     Commissioner    of     Assam 
dated  the  3rd  Dscember    iSyj,   reversing 
a  decision  of  the  Extra   Assistant    Com- 

•  musioner    of  Gowhalty,    dated   the    20th 
September  18  j^, 

Gattee  Koiburto  (one  of  the  Defendants), 

Appellant, 

versus 

^Bhukut  Koiburto  and  others  (Plaintiffs), 
'     •  Respondents. 

Baboo  Bussunt  Coomar  Bose  for 
Appellant. 

\oo  Boikuntnath  Doss  for  Respondents. 

.findingr  in  a  former  suit,  in  which  the  question  was 

'between  all  the  parties  to  the  present  suit,   was 

k\  °*'^^*^^®  ^  evidence  in  this  suit  under  the 

»  Ac^t,  s.  13,  although  the  plaintiffs  and  defend- 

the  present  suit  were  in  form  co-delendants  in 

"er. 


Id 


mh,  C.y. — The  Judicial  Commissioner 
in  saying  that  this  question— whether 
)ra  acquired  the  land — was  settled  in 
5vious  suit.     In  that  suit  the  plaintiffs 
\  that  Muthoora    acquired   the   land, 
fpresent  appellant,  who  was  the  principal 
*vdant,  alleged  that  he  had  not.     There 
Other  defendants,  some  of  whom  sided 
[we  plaintiffs  and  alleged  that  Muthoora 
Quired  the  land,  and  others  with  the 
Toaoi  Guttee,  who  alleged  that  he  had 
riad  the  persons  who  sided  with   the 
*lffs  are  the  plaintiffs  in  the  present  suit. 
■^  that  the  plaintiffs  and  defendants 
Sttii    were    in  form    co-defendants 
former  ;  but  the  position  of  the  parties 
•^«  that  there  were  certain  persons, 
!rting  the  case  of  the  plaintiffs  and 
J«iiiie  defendants.     The  question  was 
Htween  all  of  them,  and  there  was  a 
th«  Muthoora  had  acquired  the  land. 
"^oa  of   the  Court  m   that  suit  is 
\\t  as  evidence  in   this   suit  under 
t$  of  the  Evidence  Ad, 
•Rpeal  must  be  dismissed  with  costs. 


The  20th  August  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W,  F. 
McDonell,  Judges. 

Moonsiff  vested  with  Powers  under  Act  VI.  of 
1871,  s.  29— Small  Cause  Court  constitttted 
under  Act  XI.  of  1865— Jurisdiction. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Ber ham- 
pore,  dated  the  loth  July  18^4. 

Dwarkanath  Dutt,  Plaintiff, 
versus 
Bhathu  Hawoldar,  Defendant; 


and 


Chundoo  Vistee,  Plaintiff, 

versus 
Sodagur  Vistee,  Defendant. 

Where  a  Moonsiff  is  vested,  under  Act  VI.  of  1S71, 
with  power  up  to  Rs.  50,  in  a  place  in  which  there  is  a 
Court  of  Small  Causes  constituted  under  Act  XI.  of 
1S65  with  jurisdiction  extending  up  to  Rs.  500,  a  suit 
of  the  nature  coa:nizible  by  Small  Cause  Courts,  being 
in  amount  or  value  below  Rs.  50,  ought,  by  the  oper- 
ation of  Act  VIII.  of  1S59,  s.  6,  to  be  instituted  in  the 
Court  of  the  Moonsiff  exercising  Small  Cause  Court 
powers. 


Case, — I  HAVE  the  honor  to  request  the 
favour  of  your  obtaining  from  the  Hon'ble 
Court  their  Lordships'  opinion  on  the  tollow- 
ing  point  involved  in  these  two  cases  : — 

Both  these  suits  are  suits  for  claims  of 
the  nature  cognizable  under  section  6,  Act 
XI.  of  1865,  by  Courts  |of  Small  Causes,  the 
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value  however  not  exceeding  Rs.  50,  and  the 
defendants  in  both  of  them  residing  within 
the  local  jurisdiction  of  this  Court.  These 
plaints  were  presented  subsequent  to  the 
date  of  the  publication  in  the  official  Gazette 
of  the  order  of  the  Local  Government 
investing  the  Moonsiff  with  the  jurisdiction 
of  a  Judge  of  a  Court  qf  Small  Causes  for 
the  trial  of  suits  cognizable  by  such  Courts 
up  to  the  amount  of  Rs.  50. 

It  is  contended  on  behalf  of  the  plaintiff 
that,  when  the  Government  has,  without 
withdrawing  the  jurisdiction  of  this  Court 
for  the  trial  of  cases  up  to  Rs.  50,  invested 
the  Sadder  Moonsiff  with  jurisdiction  for  it, 
this  Court  has  not  by  that  circumstance 
lost  its  jurisdiction  with  regard  to  such 
cases,  and  that  the  jurisdiction  of  the 
Moonsiff  is  only  concurrent  with  that  of 
this  Court,  so  far  as  the  trial  of  cases  up  to 
Rs.  50  is  concerned. 

To  my  mind  the  argument  docs  not 
appear  to  be  valid. 

Section  47,  Act  XI.  of  1865,  enacts  that, 
except  as  hereinbefore  provided,  the  provi- 
sions of  the  Code  of  Civil  Procedure  shall, 
80  far  as  the  same  are  or  may  be  applicable, 
extend  to  all  suits  and  proceedings  under 
this  Act. 

The  provisions  of  the  Code  are  therefore 
applicable  to  all  suits  and  proceedings  under 
Act  XI.  of  1865,  unless  they  are  repugnant 
to  the  provisions  of  this  Act  enacted  before 
the  47th  section. 

Section  6,  Act  VIII.  of  1859,  of  the  Civil 
Proceduie  Code,  enacts  that  every  suit  shall 
be  instituted  in  the  Court  of  the  lowest 
grade  competent  to  try  it.  If  this  section 
of  the  Code  applies  to  suits  under  Act  XI. 
of  1865,  the  Court  of  the  Moonsiff  invested 
with  the  jurisdiction  for  the  triil  of  cases 
up  to  Rs.  50  would  be  the  Court  of  the 
lowest  grade  competent  to  try  the  cases  now 
in  question,  and  this  Court's  jurisdiction 
would  be  ousted  in  regard  to  the  trial  of 
such  suits.  The  use  of  the  word  *  shall ' 
makes  it  the  imperative  duty  of  the  person 
instituting  a  suit  to  institute  it  in  the  Court 
of  the  lowest  grade  competent  to  try  it, 
leaving  no  option  with  him  in  the  matter. 

This  section  of  the  Code  can  only  be 
shown  to  be  inapplicable  to  suits  under 
Act  XI.  of  1865  by  showing  that  there  is 
some  provision  in  Act  XL  of  1865,  previous 
to  section  47,  repugnant  to  the  provisions 
contained  in  section  6,  Act  VIII.  of  1859. 
The  only  sections  of  Act  XI.  of  1865  previous 
to  section  47  that  have  anything  to  do  about 
jarisdiclion  are  sections  6,  8,  12,  and  16. 


Section  6  declares  what  sort  of  cases  are, 
according  to  their  nature,  cognizable  bf 
Courts  of  Small  Causes. 

Section  8  declares  under  what  circum- 
stances suits  that  are  cognizable  by  Courts  of 
Small  Causes  are  triable  by  them. 

Section  12  declares  that,  whenever  a  Conit 
of   Small  Causes  is  constituted   under  this 
Court,  no  suit  cognizable  by  such  Court  shall 
be  heard  or  determined  in  any  other  CoBit 
having  jurisdiction  within  the  local  limits  d 
the   jurisdiction   of   such    Court    of  Smill 
Causes.     This  section  cannot  be  contended 
to  be  repugnant  to  the  provisions  of  section^ 
of  A61  VIII.  of  1859.     For,  if  the  argamcni 
on  which  it  is  based  were  stretched  to  its 
legitimate  consequence,  the  Moonsiff  invest- 
ed with  the  jurisdiction  of  a  Court  of  Sm^ 
Causes   for  the  trial  of  suits  up  10  Rs.  50 
would,  instead  of  having  concurrent  jurisd^^ 
tion  with   this  Court,   have    no   jurisdictioft 
at  all   to   try   such   suits    within   the  local 
limits    of  the    jurisdiction  of    this    Coait 
All  argument  that    leads   to    such  absurd 
conclusions  cannot  be  considered  to  be  valid. 

In  fact  it  appears  to  me  that  a  MooosiS 
invested  with  the  jurisdiction  of  the  Omit 
of  Small   Causes  for  the  trial  of  cases  up  to. 
Rs.  «;0  under  section  29,  Ad  VI.   of  1871 
is   a   "  Court   of  Small   Causes   consutmei 


under  this  Aft"  within  the  meaning*, 
section  12  of  Aft  XI.  of  1865.  In  ords 
to  find  the  meaning  of  the  words  "  Courts rf 
Small  Causes  constituted  under  this  Ad,* 
I  shall  have  to  refer  to  section  3,  Aft 
XI.  of  1865,  which  enafts  that  the  Loal 
Government  may,  with  the  previous  saPCtioK 
of  the  Governor-General  of  India  in  Council,' 
constitute  for  the  trial  of  suits  under  tl^ 
Aft  Courts  of  Small  Causes  at  any  piac^ 
within  the  territories  under  such  Govenh 
ment. 

Section  i.  Aft  VI.  of  1871,  Bengal  Ciw^ 
Courts  Aft,  1871,  makes  section  2^  d^ 
Aft  applicable  to  Courts  of  Small  Caoses 
established  under  Aft  XI.  of  1^565.  Scc^ 
tion  29  of  the  Aft  enafts  that  "the  Local 
"  Government  may  invest  within  such  local 
"  limits  as  it  from  lime  to  time  app>oints  any 
''Subordinate  Judge  with  the  jurisdiction  of 
*'  a  Judge  of  the  Court  of  Small  Causcf  ftf 
"  the  trial  of  suits  cognizible  by  such  Cowts 
"  to  the  amount  ot  Rs.  500,  and  a«7 
'*  Moonsiff  with  similar  jurisdiction  np 
*•  to  the  amount  of  Rs.  50,  Ac."  TWs 
Aft  having  been  passed  by  the  Goveroor* 
General  of  India  in  Council,  the  prow- 
sion  of  previous  ^sanction  referred  10  i^ 
section   3    of   Aft*  XL   of    1865    must  fc* 
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construed  to  have  been  accorded  to  the  Local 
Government  by  section  29  of  the  Act  to 
invest  any  Moonsiff  with  jurisdiction  up  to 
Rs.  50  as  to  the  Local  Government  may 
appear  /it. 

The  Local  Government  having  invested 
the  Sudder  Moonsiff  with  jurisdiction  up 
to  Rs.  50  under  section  29  has  virtually 
constituted  him  a  Court  of  Small  Causes 
under  Act  XL  of  1S65,  so  far  as  the  trial  of 
suits  up  to  Rs.  50  is  concerned. 

Section  16  enacts  under  what  circum- 
stances the  jurisdiction  of  a  person  invested 
with  the  power  of  a  Judge  of  Court  of 
Small  Causes  shall  be  concurrent  with  that 
of  the  Judge  himself;  it  is  only  when  the 
Local  Government  declared  that  a  person 
invested  with  Such  powers  shall  exercise 
such  powers  in  a  Court  of  which  there  is 
a  Judge  appointed.  In  the  present  case, 
ihe  Moonsiff  had  not  been  invested  with 
Skt  power,    but    with    the  jurisdiction   of    a 

Judge  of  a  Court  of  Small  Causes,  and  it 
as  not  been  declared  bv  the  Local  Govern- 
went  that  he  should  exercise  such  jurisdic- 
''~n  in  this  Court.     Bat,  so  far  as  it  appears 
m  the   orders,   his   is   a  separate  Court 
together. 

Again,  in  the  case  of  a  person  invested 
the  power  of  a  Judge  of  the  Court  of 
all  Causes  without  limit  to  the  value  of 
'•■I,  section  6  of  Act  VllL  of  1859  can- 
•HQl^from  the  very  nature  of  the  case,  apply  ; 
^1  in  consequence,  his  jurisdiction  must 
^essarily  be  concurrent,  or  the  Judge 
pointed  under  the  13th  section  would 
ve  to  be  abolished.  Moreover,  the  fact  of 
e  Legislature  having  in  one  section  said  in 
many  terms  that  the  jurisdiction  of  the 
rson  invested  with  the  powers  of  a  JuJge 
a  Court  of  Small  Causes  is  concurrent 
^ilh  that  of  the  Judge  appointed  under 
iciion  13,  its  silence  in  section  29.  Act  VL 
187 1,  on  the  point  argues  that  it  was  not 
intention  of  the  Legislature  to  give  the 
loonsiff  only  concurrent  jurisdiction  for  the 
^l  of  cases  up  to  Rs.  50,  but  exclusive 
isdiction  for  it. 
.The  jurisdiction  of  this  Court  for  the  trial 
I  cases  up  to  Rs.  50  was  not  expressly 
hdrawn,  because  there  was  no  necessity 
doing  so;  for,  if  section  6,  Act  Vlll.  of 
[59,  apply  10  these  suits,  the  jurisdiction  of 
Court  up  to  that  amount  will  be  vir- 
lly  withdrawn  by  the  investment  of  the 
""nsiff  with  such  jurisdiction  up  to  that 
nt  within  the  local  limits  of  this  Court. 
1  am  of  opinion  that  section  6,  Act  Vlll. 
1859,  does  apply  to  ftiese  suits,  and  that 


I  have  no  jurisdiction  to  entertain  them.     I 
return  the  plaints. 

But,  as  doubts  are  entertained  on  the  point, 
and  as  the  plaintiff's  pleader  requests,  rae  to 
submit  it  to  the  Hon'ble  Court  for  their  Lord- 
ships' opinion,  I  solicit  the  favour  of  the 
Hon'ble  Court's  opinion  on  the  point  whether 
the  Moonsiff,  invested  wiih  the  jurisdiction 
under  section  29,  &c.,  Act  VI  oi  iJ^Ji,  has 
exclusive  jurisdiction  up  to  that  amount,  or 
concurrent  jurisdiction  with  this  Court  up 
to  the  same  amount. 

I  therefore  return  the  plaints  for  presenta- 
tion in  the  Court  of  the  Sudder  Moonsiff 
of  the  district  invested  with  the  jurisdiction 
of  the  Judge  of  the  Court  of  Small  Causes 
for  the  trial  of  cases  up  to  Rs.  50,  contingent 
on  the  opinion  of  the  High  Court. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Jackson,  J, — The  question  referred  in  this 
case  by  the  judge  of  the  Small  Cause  Court 
at  Berhampore  is  whether  a  Moonsiff,  who 
has  besn  invested  by  the  Local  GDvemment 
with  the  jurisdiction  of  a  Small  Cause  Court 
up  to  the  amount  of  Rs.  50,  has  concurrent 
jurisdiction  with  a  regular  Court  of  Small 
Causes  in  the  same  place  in  respect  of  suits 
within  that  limit,  or  has  exclusive  jurisdiction 
over  such  suits.  It  appears  to  us  that  this 
question  will  be  sufficiently  answered  by  the 
expression  of  our  opinion  that,  in  the  circum- 
stances of  this  case,  section  6  of  the  Code  of 
Civil  Procedure  applies.  There  is  no  pro- 
vision expressly  contained  in  the  Act  which 
regulates  the  Courts  of  Small  Causes — we 
mean  Act  XL  of  1865.  It  is  not  apparent 
perhaps  that  the  Legislature  contemplated 
the  e.xistence  of  two  such  Courts,  that  is  to 
say.  the  Court  of  a  Moonsiff  so  empowered 
and  a  regular  Small  Cause  Court  in  the  same 
place ;  but  certainly  there  is  nothing  in  the 
Act  which  forbids  such  an  arrangement,  and 
where  we  find  one  Court  of  Small  Causes 
with  jurisdiction  extending  up  to  Rs.  5cx> 
and  another  exercising  jurisdiction  up  to 
Rs.  50,  we  have  no  doubt  that  the  latter 
Court  is  the  Court  of  the  lowest  grade 
competent  to  try  the  suit.  Without,  there- 
fore, determining  whether  the  Judge  of  the 
Small  Cause  Court  has  any  jurisdiction,  we 
think  that,  by  the  operation  of  section  6, 
Act  VIIL  of  1859,  a  suit  below  Rs.  50  ought 
to  be  instituted  in  the  Court  of  the  Moonsiff 
exercising  those  powers,  and  that  the  plaint 
presented  in  the  regular  Small  Cause  Court 
should  be  returned  to  the  pla\nt\ff  for  that 
purpose. 
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The  21st  August  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Decree — Executioa — J  uitsdiction . 

Case  No.  113  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore,  dated  the 
i6th  April  1874,  reversing  an  order  of 
the  Moonsiff  of  that  District,  dated  the 
jrd  December  187 j. 

Sunkur  Singh  (Judgment-debtor),  Appellant^ 

versus 

Huree  Mohun  Thakoor  (Decree-holder), 

Respondent, 

Baboos  Mohesh  Chunder  Chowdhry  and 
Rash  Behary  Ghose  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

The  Court,  whose  duty  it  is  to  execute  a  decree,  is 
bound  to  execute  it  in  the  shape  in  which  the  decree 
comes  before  it,  and  has  no  authority  to  permanently 
stay  the  execution  of  any  portion  thereof  —  e.g., 
where  a  decree  is  for  money  and  for  ejectment  in  the 
event  of  non-payment  within  15  days,  the  Court 
executing^  is  not  competent  to  extend  the  period  for 
payment  in  order  to  save  the  judgment-debtor  from  the 
alternative  consequence. 

Phear,  J, —  In  this  case  we  are  of  opinion 
that  the  Lower  Appellate  Court  was  right  in 
its  judgment. 

The  question  is  whether,  after  decree  has 
been  made  in  a  suit  to  which  section  53  of 
Aft  VIII.  of  1869  (B.  C.)  applies,  the  Court 
which  is  called  upon  to  execute  the  decree 
can  give  a  longer  period  than  15  days,  if  no 
period  has  been  named  in  the  decree,  or,  if 
any  period  has  been  named  in  the  decree, 
then  a  longer  period  within  which,  if  the 
judgment-debtor  pays  the  amount  decreed, 
further  execution  of  the  decree  shall  be 
stayed. 

The  leading  authority  on  this  matter  is 
the  decision  of  this  Court,  which  is  reported 
in  a  foot-note  to  the  18  Weekly  Reporter, 
page  412.  From  the  report  which  is  there 
given,  it  is  not  easy  to  see  what  precisely  was 
intended  to  be  decided  by  the  learned  Judges 
who  determined  that  case.  But  we  have 
sent  for  the  paper-book  of  that  case  ;  and 
we  find  that  the  decision  was  passed  upon 
special  appeal  in  the  due  course  of  the 
suit  itself,  and  not  in  the  course  of  execution- 


proceedings.  The  decree  which  was  appealed 
against  was  a  decree  passed  upon  the  merits 
of  (he  whole  case  between  the  parties,  and 
in  terms  it  prescribed  a  longer  period  than 
15  days  as  the  period  within  which,  if  tbe 
money  were  paid,  execution  of  the  decree 
should  be  stayed.  And  this  Court,  on  special 
appeal,  held  that  the  Lower  Appellate  Court, 
in   determining  the   matter  on    the  meiits 
between  the  parties,  had  power  to  make  sod 
a  decree,  notwithstanding  the  words  of  seciioa 
78,  Act  X.  of  1859  (that  is  the  equivalent 
section  of  the  former  Act  to  section  52  of 
Act  VIII.  of  1869.  B.  C).     But  we  do  not 
see  that  either  of  the  Judges  who  gave  thei 
opinion  in  that  case  intended  to  lay  dovD 
that  any  other  Court  than  the  Court  which 
had  the  merits  of  the  case   before  it,  and 
therefore  was  able  to  pass  a  sufficient  and 
proper  decree   between  the   parties,  could 
modify  the  terms  of  the  decree  with  regard 
to  the   period    within   which    the  payment 
should  be  made  in  order  to  save  the  jud^* 
ment-dcbtor  from  the  alternative  consequence 
of  the  original  decree. 

In  the  case  which  is  before  us,  the  decree 
was  simply  a  decree  for  money  and-  foe 
ejectment  in  the  event  of  non-payment  witinft^ 
15  days.  No  alteration  or  extension  of  tioe 
for  the  payment  of  the  money  was  m 
by  the  Court  which  heard  the  case  in  thi 
first  instance,  and  there  was  no  appeal  froii 
its  decree.  But  eventually  the  Moonsi^ 
who  was  called  upon  to  execute  the  decree^ 
thought  it  right  to  stay  execution  of  liut 
portion  of  the  decree  which  directed  ll»« 
possession  of  the  property  to  be  given  up  w 
the  plaintiff  notwithstanding  that  the  mone^ 
had  not  been  paid  by  the  judgment-debtor 
within  the  15  days  mentioned  in  thedeaee. 

The  Lower  Appellate  Court  has  reversed 
this  decision  of  the  Moonsiff  passed  in  the 
execution-proceedings,  on  the  ground  thai  I 
the  MoonsiflF  was  bound  to  execute  the  decree  ! 
in  the  shape  in  which  it  came  before  bim 
for  execution,  and  had  no  authority  to  per- 
manently stay  the  execution  of  any  portios 
of  the  decree. 

We  think  that  the  Lower  Appellate  Court 
is  substantially  right.  If  any  appiicatiot 
upon  sufficient  ground  had  been  made  to  the 
Court  of  first  instance  for  a  review  of  it^ 
original  judgment,  or  if  it  had  appeared  to 
the  Moonsiff  that  the  plaintiff  was,  upon  any 
ground  of  equity  which  had  arisen  between 
him  and  the  defendant  since  the  passing  of 
the  decree,  disentitled  from  claiming  the  foH 
satisfaction  of  the  decree  which  had  been 
passed  in  his  favolir,  then  the  case  might; 
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lavd  been  otherwise.  Bat  that  had  not 
aiken  place.  The  matter  has  arisen  simply 
In  the  course  of  the  execution  of  the  origi  nal 
decree  as  it  stands  unaltered,  and  nothing  has 
happened  between  the  parlies  except  that 
he  defendant  has  satisfied  the  money-portion 
Df  the  decree  without  doing  so  in  time  to 
obtain  a  right  to  have  execution  as  to  the 
remaining  portion  stayed.  And  it  seems  to  us 
that  the  Moonsiff  was  bound,  on  the  facts  of 
the  case,  to  execute  that  decree  in  the  form 
in  which  it  came  before  him. 
We  dismiss  the  appeal  with  costs. 


The  2ist  August  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Mesne-profits. 

i> 

;•  Case  No.  148  of  1874. 

'Miscellaneous  Appeal  from  an  order  passed 
\  by  the  Subordinate  judge  of  Bhaugulpore, 
L  dated  the  yth  March  18J4. 

r 


rarka  Lall  Mundur  and  others  (Objectors), 

Appellants, 


versus 


Nirunder  Narain  Singh  (Petitioner), 
Kespondent, 

Jfaboo   Mohesh     Chunder     Chouuihry    and 
Moonshee  Mahomed  Fusuflor  Appellants. 

^r.  C.  Gregory  and  Baboo  Gunesh  Chunder 
Chunder  for  Respondent. 

Where  a  decree  of  the  High  Court  simply  directed 

lytnent,  by  way  of  damages,  of  the  proceeds  of  a 

Kcified  share  of  certain  property,    hkld  that  it  left 

lo^er  G)urt  nothing  to  determine  except  to  assess 

^rents  and  profits  of  the  share  from  which  defendants 

'  wrongfully  kept  the  plaintiff  out  of  possession. 

L  Phear,  7.— We  think  that  the  Subordinate 
yhidge  was  substantially  right  in  this  case, 
^e  decree  awarding  mesne-profits  to  the 
^plaintiff  did  not  leave  the  question  so  open  to 
|fte  lower  Court  as  generally  is  the  case, 
^he  direction  of  the  High  Court  was,  as  far  as 
Ijc  understand  it,  that  the  defendants — that 
|P»  the  present  appellartts — ^should  pay  to  the 
Iflaimiffs,  by  way  of  damages  for  the  loss 
i.which  they  had  sustained,  the  proceeds  or 
■ftnt  and  profits  of  the  16  gundas  and  £ 
i^wrie  share  of  the  property,  l^y  the 
I  Ware  of  the  case  which  was  founded  against 
|F^  defendants,  they  had  prevented  the 
[Jiainiiffs  from  realizing  fhe  proceeds  of  that 


share.  And  the  Court  simply  directed  that 
they  should  reimburse  the  plaintiffs  that 
amount.  It  did  not  raise  the  question 
whether  or  not  the  judgment-debtors  had 
themselves  benefited  by  keeping  the  plaintiffs 
out  of  possession  to  the  extent  of  the  share. 
In  this  view  ol  the  case,  the  decision  which 
has  been  quoted  to  us  from  the  21  Weekly 
Reporter,  page  270,  has  not  complete  appli- 
cation. The  explanation  which  is  there 
given  of  the  nature  of  the  inquiry  into 
mesne-profits  related  to  an  inquiry  which 
was  open  from  the  very  beginning,  and  which 
involved  the  question  of  liability  as  well  as 
amount. 

To  repeat,  as  we  understand  the  decree  of 
the  High  Court  in  this  case,  it  left  nothing 
for  the  lower  Court  to  determine  except  to 
assess  the  rents  and  profits  of  16  gundas 
I  cowrie  share  from  which  the  defendants 
had  wrongfully  kept  the  plaintiff.  The  High 
Court  itself  declared  the  liability  of  the 
defendants  to  pay  this  money. 

We  dismiss  the  appeal  with  costs! 


The  a  I  St  August  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Dispossession  under  Colour  of  Mag^istrate's 
Order— Ejectment-suit—JurisdictioiL 

Case  No.  2940  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  22nd  August  i8';j,  affirming  a 
decision  of  the  Moonsiff  of  Nubeegunge, 
dated  the  28th  April  1873. 

Deb  Chunder  Doss  and  another  (Plaintiffs), 

Appellants, 

versus 

Joy  Chunder  Pal  and  others  (Defendants), 

Respondents. 

Mr.  M.  M.  Ghose  for  Appellants. 

Baboo  Anund  Go  pal  Palii  for  Respondents. 

An  ejectment-suit  on  the  alleviation  that  defendants 
had,  under  colour  of  an  order  of  the  Magfistrate,  dis- 
possessed the  plaintiff  of  private  property  belonging 
to  him,  was  held  to  be  cog^nizable  by  the  Civil  Court. 

The  plaintiff  is  the  special  appellant  in 
this  case.  The  plaint  alleges  that  the 
defendants,  under  colour  of  an  order  passed 
by  the  Criminal  Court,  have  dispossessed  the 
plaintiff  on  two  dates,  namely,  on  the  25th 
of  Jeyt  and  the  7th  of  Augrahan,  of  private 
property  belonging  to,  and  in  the  possession 
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of|  the  plaintiff.  Both  Courts  have  held  that 
they  have  no  jurisdiction  to  entertain  ihii; 
suit.  It  is  very  evident  from  the  decision  of 
the  Subordinate  Judge  thai  he  has  come  to 
this  finding  with  great  reluctance.  He  says 
that  the  proceedings  of  the  head  constable 
were  very  unsatisfactory ;  that  all  his  acts 
were  done  in  collusion  wiih  the  opposite 
party ;  and  that  these  acts  have  been  greatly 
injurious  to  the  plaintiff.  These  are  the 
words  used  by  the  Subordinate  Judge,  but 
that  for  all  that  the  Civil  Court  must  hoLi 
its  hands  and  "  bear  with  patience  ; ''  these 
also  are  the  words  of  the  Subordinate 
Judge.  The  upshot  was  that,  both  the 
lower  Courts  refused  to  entertain  the  suit. 

Now  it  appears  that  certain  parties  peti- 
tioned   the    Magistrate    stating    that    other 
parties  had  obstructed  what  they  called   a 
public  road.     The  opposite  party  was  called 
upon  to  show  cause.     The  parties  appeared 
and  alleged  that  the  road  was  not  a  public 
one.     Then  it  appears  that  the  Magistrate 
ordered  ti  jury  to  be  appointed.     The  con- 
stable reported  that  the  jury  had  not  taken 
up  the    case.     The    Magistrate    upon    this 
ordered  the  Sub-Inspector  to  report  on  t  le 
matter.     This  order  was  passed  on  the  28th 
of  June    1872.     On  the    3rd    of  July   the 
opposite  party  represented  to  the  Magistrate 
that  the  jury  had  not  refused   to  act ;  that 
they  were  willing  to  do  so ;   and  that  the 
report  of  the  constable  stating  that  the  jury 
had  refused  to  take   up  the  matter  was  a 
collusive   report.     The    Magistrate,    without 
taking   any    evidence   whatever,   states   that 
the  jury  had  refused  to  act,  and  therefore  it 
was  too  late  to  renew  the  application  ;  and 
the  Sub-Inspector  was  again  ordered  to  re- 
port.    The  Sub-Inspector,  however,  appears 
to  have  delegated  this  duty  to  the  very  con- 
stable who  had  already  reported  in  the  matter 
as  to  the  jury  not  having  done  their  du:y. 
The  head  constable  goes  to  the  spot,  and 
he   reports   that  the    parties    cited    by   the 
plaintiff  and  the  opposite  party,  and  also  the 
parties  who  were  in  attendance,  were  asked 
and  consulted  by  him,  and  that  the  result  of 
their  statements  was  that  the  road  was  not 
in  their  opinion  a  public  road,  but,  says  the 
head  constable,  from  what  other  parties  say, 
it  appears  that  it  is  a  '*  go  pat,''  and  that, 
during  the  cold  season,  cattle  are  in  the  habit 
of  passing  over  it.     Upon   this   report  the 
Magistrate,    without    taking    any    evidence 
whatever,  orders  the  road  to  be  opened,  but 
with  this  proviso  that,  as  to  that  portion  of 
it  on  which  crops  were  standing  at  that  time, 
the  road  was  not  to  be  re-opened  until  after 


the  crops  had  been  cut.     Now  the  plaiDtiS 
in  this  suit  was  not  a  party  to  these  proceed- 
ings of  the  Magistrate,  and  the  proceedings 
of   that    officer   were    hasty   if    not   illegal. 
Under  section  310  of  the  Code  of  Criminal 
Procedure,  a  person  to  whom  an  order  is 
issued  under  section  308  is  bound  to  obcj 
the  same,  or  to  appear  before  the  Magistrate 
to  show  cause  against  the  order,  or  he  mar 
apply  to  such  M  igistrate  for  an  order  for  a 
jury   to  be   appainted.     Then   section  311 
says  thit,  if  the  person  to  whom  an  order 
under  section  308  is  issued   does  not  obey 
such  order,  or  show  cause  against  the  same  as 
provided  in  the  A6t,  or  apply  for  a  jury  with- 
in the  time  specifieJ  in  such  order,  then  the 
Magistrate  who  issued  the  order  may  proceed 
to  carry  it  into  execution  at  the  e.ipense  of 
such  person,  and  that  no  suit  will  lie  in 
respect  of  anything  necessarily  or  reasonablj 
done  to  give  effect  to  such  order.     Now,  in 
this  case,  the  plaintiff  was  not  the  person  to 
whom  such  order,  as  is  contemplated  by  the 
CoJe  of  Criminal  Procedure,  was  issued,  for, 
as  alreidy  observed,  he  was  not  a  party  to 
those  proceedings,  and  the  present  snit  b 
not  one  to  set  aside  the  order  of  the  Magis- 
trate.    It  is  an  ejectment-suit  on  the  allega- 
tion that  the  defendants  have  dispossessed 
the  plaintiff  of  private  property  under  colo*  , 
of  an  order  of  the  Fouzdaree  Court.     Sucht 
suit,  in  my  opinion,  is  cognizable  by  the  Cifil 
Court,  and  1  therefore  direct  the  Moonsiffw 
try  it  on  \hz  othjr  issues  laid  down  by  hia. 
Costs  to  follow  the  result. 


The  2 1st  August  1874. 

Present: 

The  Hon'ble  F.  B.  Kemp,  yudge. 

Public  Road—Obstraction— Ris^ht  of  Suit. 

Case  No  2191  of  1873. 

Special    Appeal   from    a    decision    of  i^ 
Officiating        Subordinate       Judge     ♦/ 
Tip  per  ah,    dated   the    18  th    June   i^JS* 
reversing     a    decision     of  the     Moons^ 
of  that  District,  dated  the  28th  Decenher 

Bhugeeruih  Dass  Koyburto  and  another  O'O 
of  the  Defendants),  Appellants, 

versus 

Chundee  Churn  Koyburto  and  another ' 
(Plaintiffs),  Respondents. 


Babo3  Bhcirui  ChunJir  Ditlt  tor 
Respondents. 

Na  one  hai  a  r\%\H  to  sue  in  reip^ct  of  th:  obstruc- 
ti^ni  oC  a  publk  toil,  eirc,i  ir  he  dedicated  thiC  roid  ta 
the  public,  wilhiiit  shiwing  ihit  he  haisuitained  pacti- 
c<da(  iocjnv^n  ience  in  consequence  oi  (he  alleged 
obit  ruction. 


The  plaintiffs    brought  this  suit  alleging; 
thai  a  road,  which  ran   ixom  east  to   west 
through  ihe  village  and  lo  the  nonh  of  their 
house,  is  a  public  road ;  that  ihe  water  or 
draioage  of  ihcir  house  passes  over  a  portion 
of  that  road  ;  that  the  defendants,  by  raising 
that  road  in  a  particular  spot,  have  obstructed 
the  free  drainage  of  the  water  of  the  plaint- 
iffs' house ;    that   on    the  first   occasion  of 
le  obstruction    arbitrators  were  appointed, 
spite  of    their  arbitration,  ihe 
ifeodanls  have  again  obsirucied  the  passage 
dI  the  water  by  raising  the  road,  and  Chete- 
foce  the     plaiiitiSs    bring    this,    suit.     The 
dcfeadants  denied   the    plaintiffs'    right    of 
asuand  their  enjoyment  within  such  period 
*>  to  give  them  that  right ;  they  also  slated 
ihat  the  land  was  a  public  pathway,   and 
[fiat  they  had  thrown  a  little  earth  upon  the 
pathway  or  on  a    portion  of  it  where  it  was 
'Washing  away,  and  that  the  plaintiffs  have 
any     particul.ir    inconvenience 
lereby,    and     that    there    is     anollier    way 
the     drainage    of    llic    ijUinufts' 
be  effected  ttiLhoiit  inconvenience 
person.      The     lirst     Court,     ilie 
ioonsitf.  found  tli.il,  from   the"  evidence  of 
plaintiffs'    witnesses  even,   it  \va.s  clear 
tbe  disputed  land  was  a  public  pailiw.iy  ; 
that  IS  ad!uiiti;d  by  the  pleader  tor  \.\\t 
indent.     Then  the    Moonsiif   says  tint 
:fendanis   have  put  a  liillc  earth  upon 
of   this  pathway,  but  that  this  has 
injury  to  the  plaintiffs  as  there 
be  no  ditlicuky  in  the  water  of  their 
parsing  ihrouL,'h  the  jhola  land  whicii 
the  southern    poniun   of    plainiilfs' 
ad;  that   ilie  plaintilTs  have  Iraudu- 
caused  these  jhola  ur  low  lands  to  bu 
rested  in  the  map  as  high  lands,  but 
'it  13  proved    by     the    evidence  of  ino 
ibal  the  said  lands  were  low'er  by 


the  homestead ;  and  under  these  circumstances 
the  Moonsiff  holds  that  (he  plaintiffs  have 
not  proved  any  prescriptive  tight  to  the  user 
claimed,  and  ihac  they  have  brought  this 
suit  out  of  snmity.  He  therefore  dismissed 
the  pUintiffs'  suit.  The  Subordinate  Judge 
has  reversed  that  decision  which  he  charac- 
terizes as  unjust.  The  Subordinate  Judge 
says  that  it  is  true  that  the  road  is  a  public 
road,  but  that  when  for  more  than  zo  years 
the  water  of  the  plaintiffs'  house  has  issued 
out  through  the  pathway  which  was  low,  and 
no  one  ol  the  place  felt  any  inconvenience 
to  use  it  as  a  pathway,  it  cannot  be  at  all 
just  and  proper  to  raise  that  pathway,  and 
thereby  obstruct  the  passage  ol  water  from 
the  plaintiffs'  house. 

The  grounds  taken  in  special  appeal  are 
that  the  lower  Appellate  Court  is  wrong 
in  saying  that  the  evidence  proves  enjoyment 
of  this  water  passage  by  the  plaintiffs  for 
more  than  zo  years ;  that  as  both  Courts 
have  held  that  the  road  is  a  public  road,  and 
as  the  first  Court  has  held  that  the  plaintiffs 
had  not  suffered  any  inconvenience  by  the 
fact  of  the  defendants  having  placed  a  small 
quan  lity  of  earth  on  this  road,  the  suit 
ought  to  have  been  dismissed.  I  think,  on 
both  grounds,  that  the  decision  ,o£  the 
Subordinate  Judge  is  wrong  in  law.  The 
evidence  of  tne  witnesses  has  been  read  to 
me,  and  they  do  not  prove  a  right  of  user  on 
the  part  of  the  plaintiffs  for  a  period  of  20 
years,  The  present  case  is  governed  by  the 
new  law  of  limitation,  and  as  the  plaintiffs 
have  failed  to  prove  their  right  of  user  for 
10  years,  their  suU  must  fail.  Then  there  is 
another  point  on  which  the  suit  is  manifesily 
untenable,  namelv,  that  the  road  being  a 
public  roiii,  it  was  for  tlie  plaintiffs  to  show 
iliAt  they  had  sustained  particular  inconve- 
nience in  consequence  of  the  alleged  obstruc- 
tion on  a  pnbhc  road.  The  leadmi{  case  on 
thi5  point  will  be  found  in  Vol.  Xll.,  Weekly 
Reporter,  page  i6d.  The  reasons  given  for 
holding  thii  no  one  has  a  right  10  sue  in 
ri.'Speci  of  the  obstruction  of  a  public  road, 
even  if  he  dedicated  that  road  to  the  public, 
wiiiiout  showing  that  he  has  sustained 
particular  inconvenience,  are  fully  set  out  in 
that  decision,  in  wliii;h  1  entirely  concur. 
Tne  decision  ol  the  Subordinate  Judge  is 
Lherefore  leverssd,  ihit  of  the  Moonsiff 
resiored,  and  this  appeal  decreed  with  i;osts, 
I'leiders'  fees,  1  ijold  niohur. 
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The  24th  August  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  ihe  Hon'ble  W.  Ainslie, 
Judge. 


Act  VIII.  of  1859,  s.  2— Res  Adjudicata— Cause 
of  Action — Orig^in  of  Kig^ht 


Case  No.  438  of  187^. 


Special  Appeal  from  a  decision  of  the  Official- 
ing  Second  Subordinate  Judge  of  Mymen- 
sing,  dated  the  gth  December  iSyjy  affirming 
a  decision  of  the  Sudder  Moonsijf  of  that 
District,  dated  the  21st  March  1872, 

Kashee  Kishore  Roy  Chowdhry  and  another 
(Plaintiffs),  Appellants, 

versus 


Kristo  Chunder  Sandyal  Chowdhry 
(Defendant),  Respondent, 


Baboo  Rashbehary  Ghose  for  Appellants. 


Baboo  Hem  Chunder  Banerjee  for 
Respondent. 


A  suit  for  a  declaration  of  plaintiffs'  x\%\i\.  to  a  chur, 
which  they  claimed  as  anSaccretion  to  Mouzah  L,  was 
held  to  be  barred,  under  Act  VIII.  of  1859,  s.  2,  by  a 
judgment  in  a  former  suit,  in  which  they  had  claim sd 
the  same  land  as  an  accretion  to  Mouzah  R,  because, 
whether  by  accretion  to  the  one  estate  or  to  the  other, 
the  question  in  both  suits  was  that  of  title  by  accretion. 

A  complainant  is  bound  to  brings  forward  in  his  suit 
all  the  grounds  of  origin  of  his  right.  A  difference  in 
the  origm  of  the  right  is  not  a  matter  which  makes  a 
different  cause  of  action. 


Couch,  C.J, — The  present  suit  is  brought 
for  a  declaration  of  the  right  of  the  plaintiffs 
to  a  chur  called  Poomarraa,  and  they  claim 
to  be  entitled  to  be  made  parlies  to  the 
settlement  of  it.  The  question  in  this 
appeal  is,  whether  they  are  barred  from 
bringing  the  present  suit  by  the  judgment  in 
the  former  suit  brought  by  them.  Both  the 
lower  Courts  have  held  that  they  are.      The 


former  suit,  it  is  admitted,  was  brought  for 
the  same  land  as  this  suit  is  for.     It  was  fori 
the  same  chur;  but  it  is  said  the  pliimiSs 
are  not  concluded  by   the  judgment  in  it«| 
because  in  that  case  the  chur  was  claimed  as 
an  accretion  to  Rughoorampore,  and  now  it 
is  claimed  as  an  accretion  to  Mouzah  Lukhi*l 
dia.     In  the  plaint  in  the  former  suit  ibel 
chur   was   described    as    an    accretion  toF 
Rughoorampore  and  others.     The  MoonsS 
appears  to  have  thought  that  this  included 
Lukhidia,  and  he  gave  a  judgrnent  for  dej 
plaintiffs  upon  the  ground    that  it  was 
accretion  to  both  the  mouzahs.     On  appeiLI 
the  Subordinate  Judge  was  of  opinion  tluej 
the, plaint  did  not  set  up  an  acquisition 
the  right  by  an  accretion  to  Lukhidia,  anc 
he  decided  accordingly.     Now,  I  think,  if  w^ 
take  it  either  way,  that  the  plaint  in  the  forme 
suit  did  allege  acquisition  by  accretion 
Lukhidia,  or  that  it  did  not,  and  only  alles 
an  acquisition  by  accretion  to  Rughoorai 
pore,  the  judgment  in  that  suit  is  a  bar 
the  claim  of  the  plaintiffs  in  the  present  smj 

The  case  is  not  distinguishable  from 
decision  of  the  Judicial  Committee  of 
Privy  Council  in  Woomatara  Debea 
Wooma  Soonduree  Dassee,  *  1 1  Bengal 
Reports  158.  Their  Lordships  in 
case  say  : — "  The  first  question  that  oc< 
^*  to  their  Lordships  upon  that  s< 
"(section  2,  Act  VIII.  of  1859)  is,  what 
"  meant  by  the  cause  of  action  }  And  in 
"  present  case  they  are  clearly  of  opinion  thi 
"  the  cause  of  action  in  both  suits  was  th| 
"  dispossession  of  the  appellant  by  the  fixinj 
"  of  the  boundary  which  is  now  complained 
"  and  the  other  proceedings  which  culminate 
"  in  the  decision  of  the  Judge  in  the  Act  V 
"  case.  The  result  of  those  proceedinj 
"  was  to  affirm  the  possession  of  the  defend] 
"  ants  in  the  land,  which  was  the  subject 
"  the  first  suit,  and  to  leave  the  party 
"  felt  ago^rieved  by  them  to  her  remedy  hj 
**  a  civil  suit."  In  this  case  what 
obliged  the  plaintiffs  to  bring  the  action 
the  settlement  with  the  defendant  by  ihi 
Government,  which  the  plaintiffs  say  was 
encroachment  upon  their  right  The  jud 
meni  proceeds  : — "  The  first  suit  was  accord] 
"  ingly  brought,  and  in  the  present  suit 
"  Courts  have  found,  and  it  has  been  fairij 
"  admitted  at  the  bar  that  the  land  which  is 
"  now  in  dispute  is  a  portion  of  the  laoi 
"  which  was  then  sued  for.  The  ideniity| 
"  therefore,  of  the  subject-matter  of  the  tw< 
"  suits  is  admitted,  and,  as  their  Lordshi] 
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^  have  already  said,  the  caase  of  action  in 
"  both  was  the  dispossession  of  the  appellant 
*'  by  reason  of  the  proceedings  then  taken."  In 
the  present  case  the  identity  of  the  land  is 
'admitted,  and  the  immediate  cause  or  occa- 
sion of  the  action  is  the  dispossession.     I  do 
not  understand  their  Lordships  as  alluding 
bere  to  more  than  that.     It  was  not  neces- 
sary for  them  to  define  precisely  the  meaning 
of  cause  of  action,  or  what  constitutes  the 
cause  of  action.     They  then  say  :  "  Now  it 
•*  is  perfectly  clear  to  their  Lordships  upon 
**the  proceedings  that  the  real  question  in 
•*  issue  to  be  determined  between  the  parties 
'4hea  was,  whether  the   lands  then  sued 
"for,  which  included  the  lands  now  sued 
"for,  belonged,  as  of  right,  to  the  talookdar ; 
**  or  whether  they  fell  within  lot  32,  which 
*  belonged  to  the  defendants  ?     And  it  was 
l^open  to  the  plaintiff,  the  present  appellant, 
l^in  the  former  suit  to  shape  her  tide  in 
f  either  of  three  ways."     Their  Lordships 
n  mention  the  three  ways  in  which  the  title 
ight  have  been  shaped.     In  the  present 
e  the  real  question  to  be  determined  in 
former  suit  was,  whether  th:;  plaintiffs  or 
defendants   were  entitled  to  the  chur : 
y  might  have  shown   that  they   became 
itled   to    it     by    accretion    to    Rughoo- 
pore,  or  by  accretion  to  Lukhidia.     That 
irOQld  be  only  the  mode  of  acquiring  the 
w.   Whether  it  is  by  accretion  to  the  one  or 
ghe  other,  there  is  no  difference  in  the  title, 
is  a  title  by  accretion  ;  and  this  was  the 
esiion  which  was  to  be  tried,  whether  the 
aintiff  had  a  title  to  the  chur  or  the  defend - 
t  ?    What  their  Lordships  say  is  applicable 
this  case.     It  was  open  to  the  plaintiffs  in 
0  first  suit  to  shape  their  case  by  proving 
at  it  was  an  accretion  to  Rughoorampore 
Irto  Lukhidia.     It  they  did  not  attempt  to 
itbow  that  it  was  an  accretion  to  Lukhidia, 
Pbey  must,  according  to  this  judgment,  take 
toe  consequences  of   it.     Ttieir  Lordships 
|then,  speaking  of  the  plaintiff  in  that  cise, 
iay :    '*  With    the    full    knowledge   of    all 
**  the  circumstances  she  chose  to  say,    *  I 
**  *  admit  that  1  am  in  possession  of  all  that  I 
'* '  was  entitled  to  under  the  dowl,  but  I  claim 
'*  *  this  land,  the  whole  of  it,  2iStow/eer  land.' 
*•  The  contention  now  is  that,  although  she 
"  saw  fit  to  take  that  course  then,  she  has 
"  now  a  right  to  fall  back  upon  the  other 
"title."    This   is  like    what  the    plaintiffs 
contend  for  now.    Although  they  thought  it 
%  according  to  the  decision  of  the  Subor- 
dinate Judge,  to  rely  only  upon  accretion 
to  Rughoorampore,  they    now    ask   to  be 
allowed  to  say  chat  thei^  was  an  accretion 
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to  Lukhidia.  ''It  appears  to  their  Lord- 
'' ships  that  that  contention  cannot  prevail 
''against  the  clear  terms  of  the  section  in 
"question,  or  indeed  upon  principle." 
They  then  refer  to  the  judgment  delivered 
by  Lord  Westbury  in  the  case  of  Kattama 
Nauchear  in  1 1  Moore's  Indian  Appeals, 
page  72,*  and  conclude  by  saying  that  "  the 
"present  case  is  even  stronger  than  that 
"referred  to,  inasmuch  as  in  the  latter 
"  the  party  was  a  defend  mt  in  the  first, 
"and  plaintiff  in  the  second  suit;  whilst  th^ 
"appellant  is  plaintiff  in  both  suits,  and  as 
"such  had  in  both  the  means  of  shaping  the 
"  case  as  she  chose."  This  judgment  is  con- 
clusive that  the  plaintiffs  in  this  case  having 
the  means  in  the  former  suit  of  proving  the 
title  by  accretion  to  Rughoorampore,  or  by 
accretion  to  Lukhidia,  or  by  accretion  to  both, 
they  are  barred  by  the  judgment  in  that 
suit,  and  cannot  bring  another  setting  up  a 
title  by  accretion  to  Lukhidia;  and  whether 
the  Subordinate  Judge  put  a  proper  construc- 
tion upon  the  plaint  or  not  is  not  material. 
If  they  did  set  up  a  title  by  accretion  to 
L'lkhidia,  that  his  been  decided*  against 
them.  If  they  did  not,  they  ought  to  have 
done  it,  and  having  omitted  to  do  it,  they 
cannot  do  it  now. 

Tne  judgment  of  Mr.  Justice  Holloway  irt 
the  case  reported  in  III.  Madras  Reports, 
page  320,  supports  this  view.  I  ought  not 
pernaps  to  refer  to  a  judgment  of  the  High 
Court  of  Madras  as  an  authority  in  support 
of  th3  decision  of  the  Judicial  Committee  of 
the  Privy  Council ;  but  it  is  a  very  learned 
and  able  judgment,  and  on  that  account  I 
notice  it.  Mr.  Justice  Holloway  says :  "  I 
"shill  assume  as  perfectly  clear  upon  prin- 
'*ciple  that  a  decree  which  is  to  bar  must  be 
"  a  final  decree  upon  the  same  question  of 
*•  right  between  the  sami  parties.  In  some 
"of  the  English  cases  this  principle  is  more 
"or  less  clearly  recognized;  but  it  would 
"  not  be  difficult  to  show  that  it  will  explain 
"all  of  them  which  hive  been  well  decided. 
"Tne  identity  of  the  question  will  not  be 
"destroyed  ;*'  and  he  states  six  instances  in 
"  which  it  will  not;  the  si.Kth  being:  "  By  the 
"origin  of  the  right  being  different  (Sav., 
"  Vi.  422)."  That  is  all  that  can  be  said  in 
this  case,  that  the  origin  of  the  right  was  in 
the  one  case  accretion  to  Rughoorampore,  and 
in  the  other  accretion  to  Lukhidia.  That 
does  not  destroy  ihi  identity.  Tne  learned 
Judge  notices  the  general  rule  saying  :  "  He 
•*  therefore  who  sues  in  re:n  \^  prim i  facie 
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'*  considered  to  have  offered  for  determination 
'*  all  possible  grounds  upon  wliich  the  object 
'*  of  the  action  can  be  said  to  belong  to  him, 
'^and  a  decree  dismissing  that  action  will 
**  conclude  him  " — which  applies  precisely  to 
this  case.     The  plaintiffs  must  be  considered 
to  have  offered  in  the  first  suit  all  the  possible 
grounds  upon  which  ihe  object  of  the  action, 
namely,  ihe  chur,  could  be  said  to  belong  to 
them.     He  then  notices  an  exception  to  the 
rule  on  which  there  has  never  been  any  dis- 
pute that  ownership  subsequently  acquired 
makes  another  cause  of  action ;  and  says  that 
the    other    exception,    which  he    says    has 
divided  the  great  jurists  of  the  last  genera- 
tion, is  contained  in  the  words  of  Paulus: 
'*  But  when  1  sue  for  a  thing  the  cause,  of 
*'  my  saying  that  the  thing  is  mine  not  being 
"  expressed,  all  the  causes  (of  its  being  mine) 
'*  are  included  in  the  same  suit ;"  and  noticing 
the  difference  of  opinion  as  to  the  meaning 
of  this,  he  gives  as  his  opinion  that  where 
a/*  complainant  has  expressed    in   his  first 
''  plaint  a  defmite  and  single  ground  of  origin 
of  his  right,  in  this  case  the  dismissal  does 
not  hinder  him  from  complaining  later  upon 
another  ground  of  origin.''     Tnis  seems  to 
be  at  variance  with  what  he  had  stated  in  the 
previous  page ;  but  the  distinction  cannot  be 
allowed  to  exist  in  this  country,  because  it 
has  been  decided  by  the  Judicial  Committee, 
as  well  as  in  other  cases  in  this  Court,  that  the 
complainant  is  not  at  liberty  to  do  so.  Accord- 
ing to  the  judgment  of  the  Judicial  Committee, 
the  complainant  must  avail  himself  of  ail  the 
grounds  of  origin  of    his   right.     Whatever 
grounds  there  are,  the  plaintiff  ought  to  bring 
ihem  forward  in  his  suit.     And  there  are 
excellent  reasons  why  that  should   be   so. 
They  are  stated  by  Mr.  Justice   Holloway 
himself  at  the  end  of  his  judgment,  where  he 
says :  "  It  is  most  desirable  and  very  com- 
"  mendable  for  a  Court  to  compel  the  bringing 
"  forward  of  every  ground  for  relief,  and,  by 
''  deciding  upon  it,  to   place  a  check  upon 
"  constant  litigation." 

In  this  case  the  chur,  the  subject-matter  of 
the  suit  now  before  us,  is  the  same  as  was 
claimed  in  the  former  suit,  and  the  right, 
namely,  the  title  by  accretion,  is  the  same. 
The  difference  is  in  what  may  be  called  the 
origin  of  the  right,  namely,  whether  it  is  an 
accretion  to  Kugtieorampore  or  to  Lukhidia. 
That  is  not,  according  to  the  judgment  of  the 
Judicial  Committee,  a  matter  which  makes 
a  different  cause  of  action. 

We  think  that  section  2  of  Act  VIII.  of 
1859  is  applicable,  and  that  the  appeal  ought 
to  be  dismissed  with  costst 


The  24th  August  1874. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Ezecation— Attachment— Act  VIII.  of  1859^ 

s.  270. 

Regular  Appeals  from  a  decision  passed  iji 
ihe  Second  Subordinate  Judge  of  24-ftf' 
gunnahSf  dated  the  i^th  September  iSj^. 

Cases  Nos.  312  and  317  of  1873. 

Srish  Chunder  Sircar  Chowdhry  and  aDOtbcr 
(two  of  the  Defendants),  Appellants, 

versus 

Shib  Narain  Pal  (Plaintiff).  RespondtnL 

Baboos  Tarucknaih  Sen  and  Gopal  Lall 
Mitter  for  Appellants. 

Baboos  Hem  Chunder  Banerjee  and 
Brojonath  Mitter  for  Respondent. 

Case  No.  321  of  1873. 

Shib  Narain  Pal  (Plaintiff),  Appelhnl, 

versus 

Koonjo  Kami  nee  Dabee  and  others 
(Defendants),  Respondents, 

Baboos  Hern  Chunder  Banerjee  and 
Brojonath  Mitter  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

Several  decree-holders,  executinj^  vanoas  j*ndg^merf% 
for  the  most  part  of  very  ancient  date,  against  the  estf 
of  one  R,  were  in  contest  in  respect  ot  the  proceeds 
a  Government  promissory  note,  which  had  loog  ^' 
under  attachment,  but  was  eventually  sold,  with 
mulated  interest,  for  Ks.  69,000,  in  accordance  'it'' -j 
expression  of  the  High  Court's  opinion  «pon  appHrff 
presented  by  two  of  the  decree-holders.  L'piMi  M 
opinion  being  made  known,  one  of  the  decree-boMeit 
(fC  K)  made,  as  it  were,  a  fresh  attachmeat  of  A^ 
note,  and  applied  for  the  sale  of  it ;  whereupoa  it  vtf 
sold  in  the  Court  of  the  Sub-Judge,  who  ordered pif* 
ment  in  full  to  K  K  and  two  others  (B  and  S),  wtw«<^ 
acting  jointly  in  execution,  and  the  surplos  10  ^ 
rateably  divided  among  the  other  executioo-cr'^''^ 
One  of  these  then  brought  a  suit  to  establish  a 
ential  claim. 


Hblo  that  K  K,  who,  as  soon  as  ijt  was  aL. 
that  the  fund  might  be  so  made  use  of,  first  spP^jJ" 
the  sale  of  it,  was  the  person  who  came  under  tWCev 
of  Civil  Procedure,  s  270,  and  was  entitled  to  p»J*^ 
in  full  :  and  that  B  and  S  had  been  overpaid,  acd  «CR 
liable  to  repay  the  surplus  to  the  other  decree-hohki^ 

Jackson,  J, — Tmesb     Regular    Apperf^'j 
Nos.  312,  317,  and  321,  are  all  by  p«w**' 
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interested  against  one  decision  of  the  and 
Subordinate  Judge  of  24-Pergunnahs,   and 
ihey  relate  to  his  decision  in  the  suit  of  Shib 
Narain  Pal  against  the  several  parties  named, 
who  were,  as  well  as  himself,  parties  execut- 
ing; various  judgments  against  the  estate  of 
Rajah  DamoodurChunderDjb,  deceased;  and 
the  contest  was   in   respect  of  a   fund   of 
Rs.  69,000.   arising  out   of  the   sale   of   a 
Government  promissory  note.  These  decrees, 
which  the  various  parties  have  been  execut- 
ing, are,  for  the  most  part,  of  very  ancient 
dates,  and  the  Government  promissory  note, 
which  has  now  been  sold,  appears  to  have 
been  under  attachment  as  long  ago,  at  any 
rate,  as  1845,  *"  proceedings  taken  under  the 
old  Jaw  of  execution,  and  in  some  measure 
nnder  the   directions    of    the    late  SudJer 
Court.    There    appears  to    have    been  an 
impression,  upon  what  founded  is  not  pre- 
cisely known,  that  this   fund    could  not  be 
sold  in  satisfaction  of  the  several  decrees ;  and 
accordingly  the  parties  interested  appear  to 
Iiave  limned  themselves  to  attaching  it  with 
a  view  to  obtain  payments  on  account  out  of 
"e  interest   which    accumulated;    but  the 
igation  went  on,  and  the  result  seems  to  be 
at  interest  was  suffered  to  accumulate,  and 
promissory  note,  with   the  accumulated 
ilerest,  was  so*d  for  the  sum  of  Rs.  69,003. 
ic  sale  took  place,  it  appears,  in  conse- 
Qoence  of  an  expression  of  opinion  by  Mr. 
iostice  Pnear  in  a  case*  which  came  before 
wm  upon  appeals  preferred  by  tWs>  of  the 
flecree-holders,  viz.,  Koonjo  Kaminee,  who  is 
iefcndant  No    i  in  this  case,  and  Brindabun 
Chunder  Sircar,  who  is  defendant  No.  2  ;  and 
n  that  expression  of  opinion  being  made 
lown  Koonjo  Kaminee  mide,  as  it  were,  a 
h  attachment  of  the  promissory  note,  and 
lied  for  the  sale  of  it,  whereupon  it  was 
lid,  and  the  sale  took  place  in  the  Court  of 
'00  Mohendro  Nath  Base,  who  was  ^hen 
Second  Subordinate  Judge ;  and,  accord - 
to  the  view  which  he  took  of  the  rights  of 
B  parties,  he  placed  Koonjo  Kaminee  and 
'Ddabun  and   Srish  Chunder,  who   were 
actinjg^  jointly  in    execution    of    case 
32,  on  the  same  footing,  and  he  ordered 
paent  to  them  in  full,  and  the  surplus,  after 
ing  them,  to  be  divided  rateably  amongst 
other  execution-creditors.     This  suit  was 
ght  by  Shib  Narain  Pal,  one  of  them, 
considered  himself  preferably  entitled 
we  other  decree-holders,  in  consequence 
kis  diligence,  to  payment  in  full.     Baboo 
^endro  Coooiar  Seal,  who  tried  the  suit, 
hcided  that  the  party  who  is  to  be  reckoned 
N  the  first  attaching  cre*ditor»  apd  who  there- 


'  fore  is  entitled  to  be  satisfied  in  full,  is 
Koonjo  Kaminee,  the  old  appellant  in  case 
No.  163,  who  had  applied  for  the  sale  of  the 
property  after  the  decision  of  Mr.  Justice 
Phear;  and  he  accordingly  held  that  the 
amount  of  her  decree  should  be  first  deducted^ 
and  that  defendants  Nos.  2  and  3,  who  are 
now  separate,  but  who  were  the  joint  decree- 
holders  in  the  execution  case  No.  32,  having 
received  more  than  they  were  entitled  to, 
should  pay  to  plaintiff  Rs.  1,936  as  the 
amount  to  which  he  was  rateably  entiiled  on 
account  of  his  8-annas  share  in  the  execution 
cases  Nos.  124  and  125. 

Against  this  decision  first  comes  the 
appeal  of  defendant  No.  3,  and  then 
that  of  defendant  No.  2,  whose  cases  in 
fact  are  similar.  They  contend  that,  by 
reason  of  their  appeal,  which  was  heard 
along  with  Koonjo  Kaminee's,  they  are 
entitled  to  stand  on  the  same  footing  with 
her.  We  think,  however,  that  the  view 
taken  by  the  lower  Court  is  the  correct  view 
under  section  270  in  the  circumstances  of 
the  case.  The  previous  decree-holders 
evidently  had  no  intention  of  selling  this 
property.  It  does  not  appear  that  they  were 
restrained  by  any  prohibition  of  the  Sudder 
Court  from  so  doing.  Their  object  was 
evidently  to  impoverish  the  fund  by  drawing 
interest  on  their  decrees,  and  not  to  obtain 
satisfaction  of  those  decrees  by  sale  of  the 
promissory  note.  We  think,  therefore,  that 
the  person  who,  as  soon  as  it  was  ascertained 
that  the  fund  might  be  so  made  use  of,  first 
applied  for  the  sale  of  it,  is  the  person  who 
comes  under  section  270,  and  is  entitled  to  a 
payment  in  full.  In  that  way,  by  the  failure 
of  this  first  ground  of  theirs,  it  is  clear  that 
thes*  defendants  had  been  over-paid  in  the 
first  instance,  and  were  liable  to  refund  to  the 
other  decree-holders  the  surplus  which  they 
had  received,  ani  therefore  we  think  the 
plaintiff  is  justly  entitled  to  receive  from 
them  the  amount  ordered  by  the  first  Courc. 
It  was  sought  to  raise  on  the  part  of  these 
defendants  the  question  whether  the  plaintiff's 
execution  hii  not  been  birred,  and  whether 
consequently  the  suit  ought  not  to  fail  on 
that  ground.  We  think  that  the  question  of 
limitation  having  been  raised,  and  apparently 
bondfide^  between  the  decree-holder  4nd  the 
defendant  who  was  the  person  interested  in 
raising  it,  and  having  been  decided  in  favour 
of  the  plaintiff,  the  present  appellants  are 
not  entitled  now  to  go  into  that  question. 

Then  there  is  another  appeal  on  behalf  of 
the  creditor,  who  considers  t.bax  be  ought  to 
have  been  paid  in  full,  \t\asmucVi  aa  be  waa 
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the  earlier  attaching  creditor.  Now  it  has 
not  been  very  clearly  shown  who  really  was 
the  creditor  who  took  out  the  first  attach- 
ment, and  even  if  we  assume  that  it  was  the 
plaintiff,  it  appears  to  us  in  the  circumstances 
of  the  case,  and  looking  to  the  very  ancient 
dates  of  the  proceedings  and  the  evident 
intention  of  the  parties  not  to  sell  the  pro- 
perty when  each  attachment  was  made,  the 
plaintiff  cannot  be  regarded  as  being  the  first 
attaching  creditor  within  the  purview  of 
section  270  of  Act  VIII.  of  1859,  as  the 
attachment  contemplated  in  the  Code  of  Civil 
Procedure  is  an  attachment  with  the  inten- 
tion of  sale.  Under  these  circumstances,  we 
think  the  decision  of  the  lower  Court  is  on 
the  whole  correct,  and  is  the  most  satisfactory 
decision  at  which  he  could  arrive  on  this 
rather  complicated  case.  We  think,  there- 
fore, that  all  these  appeals  must  fail.  As  the 
case  is  not  a  very  clear  one,  we  think,  under 
the  circumstances,  we  should  make  no  order 
ad  to  costs. 


The  J4th  August  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Limitation^Ezecution  —Joint-decree— Act  XI. 
of  1871,  sch.  if.,  art  167. 

Case  No.  161  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoot,  dated  the  31st 
March  iSy^, 

Humck  Roy  (Judgment-debtor),  Appellant, 

versus 

Zuhooree  Mull  and  others  (Decree-holders), 

Respondents. 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellant. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Roopnath  Banerjee  for  Respondents. 

Whereooeof  several  joint  decree-holders  made  under 
Act  VI 11.  of  1859,  s.  207,  a  proper  application  for  execu- 
tion, the  date  upon  which  the  application  %vas  made  was 
held  to  constitute  a  point  of  time  from  which  would 
run  the  limitation  of  three  years  provided  in  Act  IX.  of 
187 1,  sch.  II.,  art.  167. 

Pheary  J, — In  this  case  the  judgment- 
debtor  objects  that  the  decree  is  barred  by 
lapse  of  time  in  respect  of  three  instalments, 
namely,  the  instalment  made  due  by  it  on  the 
7th  April  1868,  another  due  on   the  27th 


March  1869,  and  the  third  on  the  I5ih  April 
1870.  And  the  merits  of  this  objectioB 
depend  in  the  first  place  upon  the  qoestioo 
whether  or  not  an  application  for  executioa, 
which  was  made  by  Gobindo  Ram  on  the 
14th  June  1 87 1,  was  an  application  for  the 
execution  of  the  decree,  or  rather  for 
enforcing  payment  of  the  instalments  whick 
were  at  that  time  due  under  the  decree, 
within  the  meaning  of  Article  167  in  the 
second  Schedule  of  the  Limitation  Act. 

It  appears  that  the  decree  was  a  decree 
made  against  the  judgment-debtor  in  favoar 
of  several  persons  jointly,  of  whom  Gobindo 
Ram  was  one ;  and  when  Gobindo  Ran 
made  his  application,  it  was  found  that  it 
could  not  be  executed  within  the  jurisdictioa 
of  the  Court  which  passed  the  decree,  and 
accordingly  it  became  necessary  that  ste{H 
should  be  taken  under  sections  285  and  2S6 
of  the  Civil  Procedure  Code  for  transmitting 
the  decree  to  the  Tirhoot  District  Court  for 
execution.  As  a  preliminary  to  the  issuing 
of  process  of  execution  in  the  Tirhoot  Conrtr 
notice  was  issued  to  the  judgment-debtor 
under  section  216.  And  there  is  no  doobt 
that  this  notice  is  very  defective,  asd 
insufficient  in  its  terms.  We  were  led  it 
first  by  a  consideration  of  this  only  & 
suppose  that  Gobindo  Ram's  application  ^ 
the  14th  June  1871  might  not  ha\'e  beent 
true  application  for  the  execution  of  the 
decree.  But  now  that  we  have  had  the 
application  itself  read  to  us,  we  are  A 
opinion  that  it  conformed  substantially  to  the 
requirements  of  section  212  of  the  Civil 
Procedure  Code,  It  gave  the  tide  of  the 
suit  and  the  amount  of  the  decree,  and 
stated  the  fact  that  Gobindo  Ram  was  one 
only  of  seven  joint  decree-holders ;  and  it 
further  in  terms  asked  that  a  proper  certificate 
should  be  sent  to  the  Tirhoot  Court  10 
enable  the  decree  to  be  there  executed 
against  the  judgment-debtor.  On  the  whole, 
it  appears  to  us  that  this  was  such  an  applica- 
tion for  execution  of  the  decree  as  might  be 
lawfully  made  by  one  of  several  joint  decree- 
holders  under  section  207  of  the  Civil  Proce- 
dure Code ;  and  it  was  granted  by  the  Coait, 
if  not  in  express  words,  yet  by  the  issuing  0^ 
the  ceitiiicate  which  was  asked  for,  and  the 
transmission  of  the  record  to  the  Tirboot 
Court.  This  being  so,  the  date  upon  which 
this  application  was  made  constitutes  a  point 
of  time  from  which  the  limitation  of  three 
years  would  thenceforward  run. 

And  the  next  application,  whether  we  ttkc 
it  to  be  that  which  was  made  on  the  locfa 
September  1872,  or  that  which  was  madeoa 
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ibe  16th  April  1873,  was  within  the  period 
limited  by  Act  IX.  of  1871  for  the  execution 
of  a  decree.  And  this  last  application  is 
beyond  question  a  proper  application  made  by 
six  out  of  the  seven  decree-holders  for  the 
execution  oi  the  entire  decree  on  behalf  of 
the  whole  of  the  decree-holders,  and  is 
therefore  a  proper  application  to  be  granted 
and  given  effect  to,  provided  it  is  made 
•'iihin  time  and  is  not  barred.  The  Judge 
:has  arrived  at  the  conclusion  that  it  is  not  so 
.barred,  and  has  accordingly  granted  the 
-application.  It  seems  to  us  that  he  was 
ngbt,  and  that  this  appeal  ought  to  be 
dismissed  with  costs. 


The  25th  August  1874. 

Present : 

\ 
'he  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 


Suit  by  Reversioner— Minor's  Admissions— 

Issues. 


Case  No.  2790  of  1873. 

iUgular    Appeal  from    a  decision    of  the 
'  Hubordifia/e    Judge  of  Haruriy  dated  the 
26th  Angus/  iSy^, 

Jogdeep  Narain  Sahee  (Plaintiff), 
Appellant, 


versus 

i 

[The  Court  of  Wards  on  behalf  of  Luchmee 
Pfershad  (one  of  the  Defendants),  Respond- 
ent. 

Mr.  R,  T,  Allan  and  Bahoos  Kali  Kishen 
Sen  and  Jodoonath  Sahoy  for  Appellant. 

!       Baboo  Unnoda  Pershad  Banerjee  for 

Respondent. 

I 

I 

la  a  suit  by  a  person  claiming  as  the  ultimate  heir, 
[jB  reversion,  to  the  estate  of  a  deceased  widow,  i^  was 
Hkld  that  the  plaintiff  was  bound,  before  he  could  be 
to  succeed  against  thfi  minor  in  possessioni  to 


^Hbwed 


pledge  himself  to  a  speciBc  case  and  to  prove  that  case» 
and  the  Lower  Court  was  held  to  have  done  wrong  in 
raising  an  issue  which  was  not  based  and  moulded  upon 
some  specific  affirmative  allegation  made  as  part  of  the 
plaintiff's  case,  thus  putting  the  minor  to  the  peril 
of  such  an  issue  merely  on  a  general  negative  state- 
ment made  by  his  guardian. 

Phear,  J, — On  the  state  of  the  family,, 
which  is  admitted  by  the  plaintiff,  it  seems 
very  clear  that  the  plaintiff  is  not  entitled  to 
succeed  in  this  suit  10  any  excent  unless  his 
father  Soturhun  Sahee  died  after  the  death 
of  Mussamut  Wooma  Koer.  And  the  Sub- 
ordinate Judge  has  no  doubt  raised  the 
following  as  the  fourth  issue  between  the 
parties :  ''  Whether  Soturhun  Sahee,  the  piaint- 
"  iff's  father,  died  before  Mussamut  Wooma 
**  Koer  or  not,  and  how  does  that  affect  the 
"  plaintiff's  claim  ? ''  But  in  delivering  judg* 
ment  he  says  that,  '^  since  the  suit  is  liable 
''  to  dismission  on  the  above  grounds  (that 
'*  is,  in  view  of  tl\e  genealogical  table  filed 
'^  by  the  plaintiff  himself),  the  second  and 
*'  fourth  issues  recorded  are  rendered  super- 
'*  fluous.  and  need  not  be  tried  and  determined 
"  in  this  suit/' 

It  thus  appears  that  the  Subordinate  Judge 
designedly  neglected  to  try  the  issue  which 
was  just  read  out,  and  if  that  issue  be  put 
out  of  the  way,  i.e.,  if  it  be  not  determined 
in  favour  of  the  plaintiff,  the  judgment  is  a 
right  one,  and  the  plaintiff's  suit  was  very 
properly  dismissed. 

So  that  the  only  question  which  we  are 
called  upon  to  consider  is,  whether  or  not, 
under  the  circumstances  which  have  attended 
the  trial  of  this  suit  in  the  Court  below,  the 
plaintiff  is  entitled  to  have  that  issue  or  an 
equivalent  issue  tried  or  not. 

Now  it  is  to  be  remembered  that  this  is  a 
suit  brought  by  a  person  who  makes  his 
claim  upon  the  strength  of  being  ultimate 
heir  of  the  ancestor  of  Mussamut  Wooma 
Koer  in  reversion  on  the  death  of  interven- 
ing female  heirs.  And  when  the  case  was 
first  brought  into  Court,  the  plaint  contained 
no  statement  of  the  relationship  of  the  plaint- 
iff to  the  ancestor,  or  of  any  facts  from 
which  his  right  of  inheritance  might  be 
inferred.  The  suit  is,  moreover,  brought 
against  a  minor,  and  therefore  the  burden  of 
establishing  the  material  facts  of  his  case  lay 
in  an  eminent  degree  upon  the  plaintiff.  He 
could  derive  little  or  no  benefit  from  admis- 
sions made  on  the  part  of  the  minor  defend- 
ant.    And  when  the  case  ^^^  ^^  ^  ^^^ 
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occasion  before  this  Court  upon  a  iormer 
appeal,  it  was  found  neces3ary  to  reverse  t)ie 
decision  of  the  Lower  Court,  and  to  send 
back  the  case  for  re-trial.  In  the  judgment 
which  was  then  given  it  was  said  that 
"  the  plaint  is  even  so  imperfectly  drawn  as 
**  not  to  disclose  in  any  degree  the  mode  in 
'^  which  the  plaintiff  proposed  to  make  out 
"  his  right  ot  inheritance."  And  in  direct- 
ing the  case  to  be  remanded  for  re-trial,  this 
Court  added,  **  that  theplaintiff  must  mend  his 
'*  plaint  by  putting  in  a  written  statement  of 
**  the  mode  in  which  his  title  by  inheritance 
'*  arises,  and  the  defendant  must  have  an 
"opportunity  of  putting  in  a  written  state- 
''  ment  in  answer  to  that,  and  after  that  shall 
"  have  been  done  the  issues  upon  which  the 
"  case  is  to  be  tried  must  be  re-framed  and 
"  settled." 

This  course  has  been  followed.  The  deci- 
sion of  the  Subordinate  Judge,  as  has  been 
already  mentioned,  was  given  in  favour  of  the 
defendant,  and  hence  this  appeal. 

Now,  when  we  look  at  ,the  written  state- 
ment which  appears  in  the  record  as  the 
written  statement  of  the  plaintiff  filed  after 
remand,  we  still  find  that  it  is  defective  in 
the  same  way,  though  perhaps  not  in  the 
same  degree,  as  the  original  plaint  itself  was 
defective.     It  fails  to  set   out  distinctly  the 
title  of  the  plaintiff  to  this  property.     And, 
as  has  already  been  mentioned,  upon  the 
state  of  the  family  which  is  set  forth  by  the 
plainti£f,  it  is  necessary  for  him,  in  order  to 
make  a  title  to  the  property  for  which  he 
sues,  to  add  the  fact  that  his  father  died  after 
the  date  of  the  death  of  Mussamut  Wooma 
Koer.      But  there  is  not  a  word  in  this  writ- 
ten  statement,   although   it   is  intended   to 
serve  as  an  amendment  of  the  plaint,  there 
is  not  a  word  about  the  plaintiff's  father,  the 
date  of  his  death,  or  anything  of  the  kind. 
In  short,  there  is  nothing  even  now  in  the 
plaint  and  written  statement  taken  together 
to  show  specifically  what  is  the  title  of  the 
plaintiff  personally   to  the  property,  which 
is  the  subject  of  suit.     In  the  3rd  paragraph 
of  this  written  statement  it  is  said : — "  Ac- 
*'  cording  to  shastras  and  family  usage,  there 
"  is,  at  the  present  moment,  no  other  heir 
"  than  your  petitioner  to  the  estate  of  Baboo 
*'  Shew  Ram  Sahee,  as  is  evident  from  the 
"  genealogical  table  affixed  to  the  written 
"  statement."     And  this  is  the  sole  specifi- 
cation of  the  plaintiff's  claim  which  is  given 
any  way.     But  the  genealogical  table,  while 
it  gives  the  names  of  the  different  members 


posed  to  be  dead.  Indeed,  it  does  not  even 
say  that  they  are  dead.  Yet  the  right  ot  the 
plaintiff  entirely  depends  upon  the  actual 
state  of  the  family  as  it  existed  at  the  time 
when  Wooma  Koer  died. 

It  would  thus  appear  that  the  plaint,  con- 
sidered as  amended  by  the  written  statement 
of  the  plaintiff  which  now*  stands  upon  the 
record,  is  very  nearly,  if  not  quite,  as  defec- 
tive as  was  the  original  plaint  in  regard  to 
the  matter  of  the  plaintiffs  title. 

We  find  further  from  the  printed  paper 
book  that  this  written  statement  is  not  the 
only  statement  of  his  case  which  the  plainuS 
has  presented  to  the  Low^r  Court  since  the 
remand  order  was  made.  He  first  filed  a 
written  statement,  which  so  little  complied 
with  the  directions  of  the  remand  order  that 
the  Subordinate  Judge  refused  to  admit  iL 

We  refer  now  to  these  facts  because  it  is 
extremely  important  to  notice,  and  is  perhaps 
significant  of  the  true  character  of  the  plaint* 
iff's  case,  that  even  after  repeated  opporto- 
nities  have  been  afforded  him  for  the  purpose, 
the  plaintiff  has  to  the  last  neglected  to  state 
.  to  the  Court  the  time  of  ihe  occurrence  upM 
which  his  right  rests.  Alter  this  review  oflfce 
state  of  the  case,  we  are  now  in  a  positintt 
say  that  the  fourth  issue,  which  was  raised  bjfte 
Subordinate  Judge,  was  not  framed  upon  aif 
allegation  of  the  plaintiff.  In  truth,  it  seen 
to  have  originated  entirely  in  the  ist  pan* 
graph  of  the  written  statement,  which  the 
defendant  filed  after  remand.  That  paragraph 
is  in  these  words : — **  As  Sotarhun  Sahee, 
**  father  of  the  plaintiff,  died  previous  to  the 
"  demise  of  Mussamut  Wooma  Koer,  the 
"plaintiff  has  no  right  of  inheritance  to  the 
**  disputed  property  under  shaster." 

This  is  a  general  negative  statement  maJe 
by  the  guardian  of  the  minor  in  his  defence, 
and  amounts  to  hardly  anything  more  than  an 
assertion  to  the  effect  that  the  plaintiff  has 
no  case.  In  the  absence  of  any  specific 
statement  on  the  part  of  the  plaintiff  vith 
regard  to  his  father's  death,  the  lower  Court, 
which  had  to.try  the  questions  of  fact  neces- 
sary to  the  ascertainment  of  the  plaiotifs 
cause  of  action  and  title,  ought  not  to  have 
raised  the  issue  which  it  did  raise.  It  seeflis 
to  be  plain  enough  that  the  issue  ought  not 
to  have  been  framed  in  its  present  terms. 
It  was  not  right  to  put  the  minor  to  the 
peril  of  such  an  issue  as  the  fourth  is  ipits 
present  form.  The  plaintiff  was  boand, 
before  he  could  be  allowed  to  succeed  in  tbis 


of  the  family,  is  almost  entirely  silent  as  to    suit  against  the  minor  who  is  in  possession  of 
the  dates  of  the  death  of  those  who  are  sup-   the  property,  to  plecfge  himself  to  a  specific 
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case,  and  to  prove  that  case.  He  ought  not 
to  have  been  left  wich  so  much  latitude  as 
the  foarth  issue  in  its  present  words  gives  him, 
namely :  "  Whether  Soturhun  Sahee,  the 
"plaintiff's  father,  died  before  Mussamut 
"  Wooma  Koer  or  not  ?"  This  issue  involves 
two  most  important  facts,  namely,  the  death 
of  Soturhun  Sahee  and  the  death  of  Mussa- 
mut Wooma  Koer.  And  the  plaintiff  ought 
to  have  been  made  to  pledge  himself  to 
a  specific  statement  as  to  the  occurrence  of 
each  of  these  facts.  Instead  of  framing  an 
issue  of  this  sort  merely  upon  the  general 
denial  of  the  plaintiif's  case  given  on  behalf 
of  the  defendant,  the  Court  ought  to  have 
based  and  moulded  the  issue  upon  some 
specific  afifi'rmaiive  allegation  made  as  part 
of  the  plaintiff's  case.  No  such  allegation 
appears.  And  therefore  we  think  that  the 
issue  ought  not  to  have  been  raised,  and 
therefore^  also,  we  further  think  that  it  was 


Ifioc  necessary  in  the  trial  which  was  had  in 
:  ibe  Court  below  to  try  this  issue.  It  has 
!  been  pressed  upon  us  by  the  learned  pleader 
who  has  appeared  on  behalf  of  the  plaintiff 
;lhat  we  ought  to  give  the  plaintiff  at   any 

te  one   more  opportunity  of  putting  his 
e  rightly   before  the  Court.     We   have 

ked  hiai  whether  he  can  inform  us  what 

€  case  of  the  plaintiff  would  be  on  this 
fariicular  point  if  we  thought  proper  again 
lotemand  the  suit  for  re-trial.  But  he  has 
I  been  obliged  to  admit  that  he  is  not  in  a 
IIKlsition  to  do  so.  The  matter  then  stands 
juas,  that  even  at  this  day  the  advisers  of 
iflie  plaintiff  in  this  Court  are  unaware  of  the 
l^ase  which  the  plaintiff  desire  to  put  forward 
With  regard  to  his  tide  to  inheritance.  It 
jras  even  suggested  to  us  during  the  argu- 
;lnent  that  possibly  the  devolution  of  the 
iftheritance  upon  the  plaintiff  may  have 
^lappened  by  reason,  not  of  the  death  of  his 
^lier,  but  of  his  having  become  an  ascetic 
^d  retired  from  the  world.  So  little 
^rtaioly  does  there  seem  to  be  with  regard 
10  t&e  n::iture  of  the  case  upon  which  the 
plaintiff  relies  for  success  in  this  suit!  And 
H  seems  to  us  that  this  point  is  one  of 
cardinal  importance,  because  the  present  suit 
js  only  the  latest  phase  of  litigation  of  very 
foag  suuding,  indeed.  In  1861,  a  suit  was 
jbrought  by  as  many  as  16  persons  claiming 
ilo  be  entitled  to  this  very  same  property  as 
il^irs  in  reversion,  upon  the  death  of  Mussa- 
faittt  Wooma  Koer's  mother.  And  the 
present  plaintiff  was  one  of  the  plaintiffs  in 
Ihat  suit.  It  is  very  remarkable,  however, 
ibat  neither  in  the  description  of  the  parties 

that  suit,  nor  in  the  ])Iaint,  nor  elsewhere 


in  the  proceedings,  is  there  a  single  word  to 
indicate  that  the  present  plaintiff's  father 
was  then  alive.  And  yet,  if  the  plaintiff  is 
to  succeed  in  the  present  suit,  as  has  already 
been  more  than  once  stated,  his  father  must  at 
that  time  have  been  alive,  and  have  been  one  of 
the  persons  entitled  to  sue  in  that  suit  for  the 
property.  Indeed,  the  present  plaintiff  could 
not,  if  his  father  were  then  alive,  have  been 
an  heir,  and  could  not,  in  other  words,  have 
any  strict  right  to  be  a  plaintiff  in  that  suit. 
No  doubt,  in  family<suits,  which  are  brought 
to  recover  property,  it  often  happens  that 
manv  members  of  the  family,  wno  are  not 
Strictly  parceners  in  the  property,  are  joined 
as  parties  with  the  actual  parceners.  And 
probably  no  sound  inference  as  to  Soturhun's 
death  could  be  raised  merely  from  the  fact 
of  the  present  plaintiff's  name  appearing  as 
plaintiff  in  that  suit.  But  it  is  significant 
that  not  only  does  his  father  not  appear  as  a 
party,  but  the  absence  of  his  name  is  not 
accounted  for  in  any  way.  That  suit  went 
by  appeal  to  the  High  Court,  and  an  appeal 
against  the  decision  of  the  High  Court  was 
preferred  to  the  Privy  Council,  or  at  any  rate 
an  appeal  to  the  Privy  Council  was  instituted  ; 
yet,  in  all  these  proceedings,  which  were 
antecedent  to  this  litigation,  there  is  not  one 
word  to  Indicate  that  the  present  plaintiff's 
father  was  alive,  or  one  word  to  sho^v,  if  he 
was  not  alive,  when  h^  died,  and  when  his 
interests  in  this  estate  ceased  and  devolved 
on  the  present  plaintiff. 

Moreover,  the  appeal  to  the  Privy  Council 
was  put  an  end  to  by  a  compromise  between 
the  litigant  parties.     At  that  time,  it  is  said, 
the    present    plaintiff's    interest    had    been 
assigned  to  one  of  his  co-plaintiffs  in  that  suit, 
and  for  that  reason  his  name  was  excluded 
from  the  compromise ;  yet  again  in  this  docu- 
ment, which   recited   the   facts   which   had 
occurred,  and  stated  the  relat'ons  between  the 
parlies,  no  meniion  in  any  way  was  made  of 
the    present    plaintiff's    father.     Still     later 
again,  upon  the  death  of  Wooma  Koer,  the 
present  plaintiff  unsuccessfully  applied  to  the 
Judge  for  a  Cirtificate  to  collect  her  debts, 
and  in  his  petition  asking  for  this  certificate 
he  set  out,  as  of  course  he  was  bound  to  set 
out,  the  right  upon  which   he  claimed  the 
certificate.     If  the  present  contention  which 
is  made  on  his  behalf  before  us  is  correct,  he 
could  at  that  time  have  only  been  entitled  to 
the   certificate   on   the    hypothesis   that   his 
father  had  died  in  the  interval  between  the 
death  of  Wooma  Koer  and  the  application 
for  certificate,  for  he  could,  *m  the  Utel'ime  of 
his  father,  have  no  right  to  the  certificate ; 
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that  is,  it  would  only  be  in  the  event  of  his 
father  having  died  subsequently  to  the  lady 
whose  debts  he  desired  to  collect,  that  he 
would  have  any  right  to  the  certificate.  But 
in  this  petition  he  does  not  say  anything  of 
this  kind.  He  makes  no  mention  of  his 
father  whatever.  And  lastly,  in  ihe  plaint  as 
originally  filed  in  this  suit,  as  has  been 
already  staled,  there  was  not  a  fact  mentioned 
which  bore  upon  his  right  to  inheritance. 
In  the  two  written  statements  which  have 
been  filed  since,  there  is  equally  an  absence 
of  statement  of  facts  upon  this  point.  So 
that  on  the  whole  we  find  that  the  plaintiff 
has  persistently  for  a  long  course  of  years 
been  entirely  silent  with  regard  to  the  date 
of  the  death  of  his  father  upon  occasions 
when,  if  it  be  assumed  that  his  present  con- 
tention is  a  true  one,  he  must  almost  neces- 
sarily have  stated  his  father's  existence  and 
the  reason  why  he  came  into  Court  instead 
of  his  father. 

On  the  whole,  it  seems  to  us  that  there  is 
no  reason  why  we  should  remand  this  case  to 
the  lower  Court  merely  for  the  purpose  of 
enabling  the  plaintiff  to  amend  his  plaint 
in  this  particular  point — a  point  to  which 
his  attention  must  have  been  drawn 
very  many  times  before,  and  which  he  has 
had  very  many  opportunities  to  make  clear 
if  he  had  chosen  to  do  so.  The  record 
being  taken  as  it  has  come  up  to  us,  it  is 
very  plain  that  the  plaintiff's  suit  ought  to 
be  dismissed. 

There  is  an  additional  circumstance  which 
is  not  without  very  considerable  weight  in 
this  case,  namely,  that,  according  to  the 
compromise  which  has  been  already  alluded 
to  and  the  statement  which  has  been  made 
before  us  in  Court,  the  present  plaintiff 
assigned  his  interests  in  the  matters  in  suit 
to  one  Kuldeep  Narain,  his  uncle  (or  one  who 
stands  in  the  uncle's  generation  of  the  family), 
before  the  compromise  was  come  to.  And  it 
would  seem  that  the  only  reason  why  the 
present  plaintiff  was  excluded  from  that  com- 
promise was  because  Kuldeep  Narair.  his 
uncle,  took  his  place  by  virtue  of  that  assign- 
ment. If  that  be  so,  and  if  that  state  of 
things  still  continues,  then  the  present  plain- 
tiff has  no  right  of  suit  whatever.  And  it  is 
not  pretended  that  he  has  got  a  re-assignment 
from  Kuldeep  Narain. 

On  the  whole  it  seems  to  us  that  the 
plaintiff  has  entirely  failed  to  show  either  in 
his  plaint  or  in  his  subsequent  written  state- 
ment that  he  has  any  merits  which  ought  to 
be  sent  down  to  be  tried.  We  therefore 
dismiss  the  appeal  with  costs. 


! 


The  a/ih  August  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G  M>rris, 

Judges, 

Suit  by  ReTersioner— Zur-i-peshg'ee  Deed  bf 

Widow. 

Case  No.  2429  of  1873. 

Special  Appeal  from  a  decision  of  ihi 
Subordinate  Judge  of  Sarun,  dated  iht 
2jrd  August  iSyj,  reversing  a  decis»* 
of  the  ,  Moonsiff  of  that  District,  daid 
the  12th  March  i8y2, 

Rughoobar  Doyal  Singh  (Defendant), 
Appellant^ 

versus 

Bhekaree  Singh  and  another  (Plaintiffs), 

Respondents. 

Mr.  C,  Gregory  for  Appellant. 

Moonshee  Mahomed  Yusuff  for 
Respondents. 

In  a  suit  by  an  allesfed  reversioner  to  s%t  aside  a  mr* 
i>pe<%hi;ee  deed  and  ikrarnami  executed  in  favoar  d 
defendant  No.  2  by  A  K,  the  widow  of  one  FS,l*e 
defence  was  that  the  first  defendant  K  M  waifte 
daugfhter  of  A  K  and  F  S,  and  she  beine  alive,  pl»tf 
had  no  right.  The  first  Court  found,  in  favour  ol^ 
defendant,  that  K  M  succeeded  to  the  property  «» 
of  F  S.  The  Lower  Appellate  Court  found  thstil 
zur-i-peshg^ee  deed  was  valid,  and  gave  plaintiff  a  deo* 
for  possession  conditional  on  paying  the  amotu^v 
money  secured  thereby : 

Held  that  this  decree  might  have  been  good  ioi 
redemption-suit  in  which  the  defence  might  have  takrt 
a  different  form ;  but,  under  the  circumstances,  tliesii 
ought  to  have  been  dismissed. 

Phear,  J.—Wr  think  that  the  decision  of 
the  Lower  Appellate  Court  is  wrong. 

The  plaintiff  sought  to  set  aside  a  certaq 
zur-i-peshgee  deed  and  an  ikrarnama,  whi( 
were   executed   in  favour  of  the  defends 
No.  2    by  Mussamut  Anundee   Koocr, 
widow  of  one  Fakeer  Singh,  while  in  possesl 
sion  of  this  property  to  which  they  relitel 
The  case  of  the  plaintiff  is  that  the  Massaj 
mut   took   the   property   as   the   widow 
Fakeer  Singh   for  the  estate  of  a  Hindi 
widow,  and  that  he  was  the  next  heir 
Fakeer  Singh  alive  at  the  death  of  Moso- 
mut  Anundee  Kooer.  The  defendant,  on  Ae 
other   hand,   says   that    Mussamut   Kofflw 
Mookhee,  the  first  defendant,  was  the  daug^ 
ter  of  Anundee  Kooer  and  of  the  deceased 
Fakeer  Singh,  and  that  she  being  aii«  *«| 
plaintiff  has  no  right. 

There  can   be   no  doubt  that  the  iJ 
thus  raised  is  the  pgncipal  issue  in  the 
If  Mussamut  Komul  Mookhee  is  the  daofb" 
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of  Fakeer  Singh,  then  the  plaintiff  has  no 
right  to  come  into  Court  and  ask  that  these 
deeds  should  be  set  aside.  The  first  issue 
vhich  was  raised  in  the  Moonsiff's  Court 
involved  the  question  whether  Mussamut 
Komul  Mookhee  succeeded  to  the  property 
ifter  the  death  of  Anundee  Kooer  as  the 
laughter  of  Fakeer  Singh  and  his  heir,  and 
that  issue  was  found  expressly  by  the  Moon- 
liff  in  favour  of  the  defendant,  appellant. 

On  appeal  to  the  Lower  Appellate  Court 
Igainst  the  decree  of  the  Moonsiff,  it  was  not 
lien  made  one  of  the  grounds  of  appeal 
diat  the  finding  of  the  Moonsiff  on  this  issue 
vas  wrong.  For  this  reason  alone  it  would 
leem  that  the  decree  of  the  Lower  Appellate 
ZovLti  cannqt  be  sustained.  But  more  than 
his,  the  Subordinate  Judge  found  that  the 
tnr-i-peshgee  deed  was  a  good  and  valid  deed 
>inding  on  the  property,  at  least  to  the  extent 
i  a  very  large  portion  of  the  consideration. 

While  this  is  the  case,  the  plaintiff  can 
Ittve  no  right  to  recover  possession  of  the 
ind.  The  Subordinate  Judge  nevertheless 
ilared  judicially  that  he  had  a  right  to 
ieem,  and  gave  him  a  decree  for  possession 
iditional  upon  his  paying  the  amount  of 
loey  which  he  held  was  secured  by  the 
r-i*peshgee  lease.  This  might  have  been  a 
decree  upon  the  facts  found  by  the 
irdinate  Judge  if  the  suit  had  been  pre- 
to  the  Court  in  the  form  of  a  redemp- 
it.  But  the  plaintiff  never  put  his 
in  that  light.  He  claimed  to  be  entitled 
this  property  absolutely  as  the  present 
of  Fakeer  Singh.  If  he  had  sued  to 
bdeem,  then  it  is  possible  that  the  defence 
Bght  have  taken  an  altogether  different  form 
bm  that  which  the  principal  defendant  was 
^ged,  under  the  circumstances  of  this  case, 
set  up;  and  above  all,  the  defendant,  if  he 
submitted  to  the  claim  for  redemption, 
1d  have  been  entitled  to  his  costs. 
hft  would,  therefore,  seem  that,  on  the  facts 
Weh  have  been  found  by  the  Lower  AppeU 
Ps  Court,  the  plaintiff's  suit  ought  to  have 
Men  dismissed. 

iBtt  it  is  said  in  addition  to  these  facts 
w  Mossamut  Komul  Mookhee  being  a 
pendant  in  this  suit  has  by  her  written 
ient  repudiated  her  own  right  to  the 
iCe.  And  we  have  been  asked  to 
that  the  plaintiff  can  take  advantage  of 
written  statement  of  Mussamut  Komul 
:hee  to  this  effect  and  recover  as  of  his 
right  from  the  principal  defendant, 
e  think,  however,  that  this  is  not  so.  He 
(only  recover  against  the  principal  defend - 
popon^the  strength  of  the  title  which  he 
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alleges  in  his  plaint.  And  the  written  state- 
ment of  Mussamut  Komul  Mookhee  does  not 
operate  as  evidence  in  favour  of  the  plaintiff 
to  support  this  title  as  against  the  principal 
defendant.  It  may  be  most  effective  as 
against  herself  so  far  as  the  plaintiff  seeks  to 
have  a  decree  against  her.  But  it  does  not 
alone  give  a  title  to  the  plaintiff  as  against 
the  principal  defendant;  it  also  comes  too 
late,  because  it  has  the  effect  (if  any  effect  it 
has)  of  proving  that  the  plaintiff  had  not  got 
a  title  at  the  time  when  he  brought  his  suit. 

On  the  whole,  it  seems  to  us  that  the  decree 
of  the  Lower  Appellate  Court  is  wrong,  and 
must  be  reversed  with  costs  in  both  the 
Courts. 


The  26th  August  1874. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Sale  before  Attachment 

Case  Na  2416  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Sarun,  dated  the 
gth  July  iSjjy  reversing  a  decision  of  the 
Moonsiff  of  that  District^  dated  the  28th 
May  i8j2. 

Ram  Burun  Singh  (Plaintiff),  Appellant, 

versus 

Jankee  Sahoo  (one  of  the  Defendants), 

Respondent, 

Baboo  Kumla  Kant  Sen  for  Appellant. 

Moonshee  Mahomed  Vusufiov  Respondent/ 

The  owner  of  any  property  is  not  precluded  by  law 
from  selling  it  before  attachment,  even  though  he 
knows  that  a  judgment-creditor  is  seeking  to  get  process 
of  execution  agamst  it. 

Phear,  7.— We  think  that  this  case  must 
be  remanded  for  re-trial  to  the  Lower  Appel- 
late Court.  It  seems  to  be  beyond  question 
that  the  plaintiff  obtained,  on  the  30th  Decem- 
ber 1871,  a  conveyance  of  the  property 
which  is  the  subject  of  suit  from  the  person 
who  was  at  that  time  owner  of  it.  This 
conveyance  is  produced  in  evidence.  It 
appears  to  have  been  registered  at  or  about 
the  time  when  it  was  made.  The  Judge  dis- 
poses of  the  case  in  the  following  passage : 
"  The  defendant,  on  the  22nd  December  1871, 
"petitioned  for  execution  oi  Vus  ptevious 
"decree,    and    he    then    MicVuded    in   tbe 
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"list  filed  by  him  the  property  in  suit,  and 
"  prayed  for  its  attachmcni  and  sale.  Eight 
"  days  after  this,  on  the  jolh  December,  ihe 
"plaintiff's  kobala  was  executed.  It  is 
"  unnecessary  to  go  further  than  this.  Exe- 
"  cuted  under  such  circumstances  it  must  be 
"set  aside." 

But  the  view  which  seems  to  be  here 
expressed  is,  we  think,  not  correct.  If  the 
plaintiff  gave  full  bond-fide  consideration 
for  his  conveyance,  then  he  obtained  a  good 
title  to  the  property  from  the  owner  not- 
withstanding that  he  knew  the  fact  (if  he 
did  know  it)  that  the  present  defendant  was 
seeking  to  get  process  of  execution  against 
this  property.  The  law  only  forbids  transfer 
of  property  after  it  has  been  attached.  Before 
it  is  attached,  there  is  nothing  to  prevent 
the  owner  from  selling  it  if  he  can  obtain  a 
purchaser;  and  there  is  nothing  to  prevent 
aay  one  from  purchasing  it.  Indeed,  the 
best  mode  in  which  a  jndgmenl-deblor  can 
obtain  the  means  to  discharge  a  decree  stand- 
ing against  him  might  be  for  him  to  sell  a 
portion  of  faisproperty,  and  with  the  purchase- 
money  to  pay  the  debt.  There  is  nothing 
whatever  in  the  Civil  Procedure  Code  to 
prevent  a  transaction  of  this  kind.  And  the 
purchaser  is  not  bound  to  see  to  the  applica- 
tion of  the  money. 

So  that  the  principal  question  which  the 
lower  Court  had  to  try  was  the  question 
whether  or  not  the  plaintiff  gave  substantial 
consideration  for  the' property  which  was  the 
subject  of  the  kobila  of  the  30th  December 
1871.  Andthisquestion  the  Lower  Appellate 
Court  has  not  tried.  We  therefore  reverse 
the  decision  of  the  Lower  Appellate  Court, 
and  remand  the  case  to  that  Court  for  re-trial. 

Costs  will  abide  the  event. 


Baboo  Tarucknalh  Stn  for  AppellaoL 

Salioo  Mnkinte  Mohun  Roy  for  Respoailwt 
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MittcT,  J.— The  material  portion  oft 
bond  out  of  which  this  case  has  arisen  ii 
tlie  following  effect :  "  1  have  Jiorrowed  fW 
:d   to  B 
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The  26th  August  1874. 

Preunt: 

The  Hon'ble  W.  Markby  and  Romesh 

Chunder  Mitter,  Judges. 

Bond— Intereat— Penalty. 

Case  No.  1694  of  1873. 
Special  Appeal  from  a  deeuion  passed  by 
the  Judge  of  Beerbhoom,  dated  tht  311! 
March  rSyj,  reversing  a  decision  0/  the 
Moonsif  of  that  District,  dated  the  28th 
November  i8ya. 

Hurrecnaih  Doss  (Defendant),  Appellant, 

versus 
KaUe  Pershad  Roy  (Plaintiff),  Respondent. 


rate  01  1  rupee  0 
per  mensem,  and  to  repay  I 
"  principal  money  with  interest  ; 
"of  Ctioii  1278.'  Should  I  fail  to  repayl 
"  principal  money  with  interest  within  I 
"stijnilated  lime,  I  shall  pay  interest  k 
"  r.m,'  of  3  nipees  per  cent,  per  mcnaenlO 
"the  date  of  the  bond  to  the  date  of  I 
"  payment."  The  bond  is  dated  i9thSrM 
127:,  and  in  it  certain  immoveable  pr<¥< 
art  i)ipothecited  as  collateral  security, 
delitiir  failed  10  repay  the  principal  ■ 
wiiii    interest    within    the    month    of 

1278,  but  .1  few  months  later,  ('-  e.,  ini 

1279.  he  paid  lo  the  plaintiff  Rs.  660, 1 
which  is  larger  by  2  rupees  8  annas  thl 
amount  due  as  principal  and  inierei 
interes!  be  calcolaicd  at  i  rupee  6  anna 
ceni.  per  mensem.  In  the  iollowing  A 
\.f.,  September  1871.  this  suit  has  1 
broii,'iit  10  recover  from  the  defendu 
funlier  sum  of  Rs.  320  on  the  ground  I 
umicr  the  alternative  clause  of  ihe  bon4 
debtor    is    liable    to    pay  the  higher  n 

viz.,  36  per  cent,  per  annum. 
Moonsiff  has  disallowed    the  t 
holdin,5  that  the  clause  relating  to  the  p 
of  3(1  per  cent,  interest  is   a   pcn»ll^ 
e,  and  not    enforceable    in  a  Court  of 
Equity.     The  Judge  on  appeal  has  takea_» 
dilTereni  view  of  the  contract,  and  has  ei 
decreed  the  claim. 

Theoniy  point  in  ihia  special  appeiiti 
us  is  whether  or  not  the  clause  ii  '^ 

to  be  deemed  as  in  the  nature  of 
I  am  of  opinion  that  the  det 
JikIrc  on  this  point  is  erroneous,  ands 
vision  in  the  bond  upon  which  the  p 
relics  must  he  treated  as  in  the  natn 
penalty.     In  1!.  L.  R.,  Volume   XL,*  || 
1 3  50,  there  is  a  case  which  is  so  much « 
in    point   that   the  judgment  reported  B 
m.iy  be  treated  with  slight  alterations ofq 
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and  names  as  a  judgment  in  this  case.  On  a 
reference  to  the  report  of  that  case,  it  will 
appear  that  almost  all  the  arguments  upon 
which  the  Judge  relies  in  this  case  in  support 
oi  his  conclusion  have  been  fully  met.  It  is 
quite  unnecessary,  therefore,  to  repeat  them 
here.  For  the  reasons  mentioned  in  that 
judgment,  in  which  I  fully  concur,  I  think 
that  this  special  appeal  should  be  allowed, 
SLud  the  plaintiff's  suit  dismissed  with  costs 
iQ  all  the  Courts. 
Markbyy  J. — I  concur. 


The  26th  August  1874. 

Present: 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Sohaocemenfc  of  Rent— Preaumption  of  Uniform 

Payment 

Case  No.  917  of  1874. 

special  Appeal  from  a  decision  passed'  by 
!  the     yudicial     Commissioner     of    ihota 

I  Nag  pore  y  dated  the  20  th  January  iSj^, 
\  reversing  a  decision  of  the  Assistant 
'  Commissioner    of   Manbhoom,    dated  the 

i6th  September  1873. 

jEajpattra  Sanji  Lall  Ram  Narain  Singh  Deo 
Bahadoor  (Plaintiff),  Appellant, 

versus 

Nadea  Pundah  and  others  (Defendants), 

Respondents, 

kboos    Umbica    Churn   Bose  and    Gopee- 
nath  Mookerjee  for  Appellant. 

uhoos    Bungshee    Dhur    Sen    and    Rcuh 
Beharee  Ghose  for  Respondents. 

(0  a  suit  for  rent  for  1278  B.S-  at  an  enhanced  rate, 
ere  defendants  showed  that  they  had  paid  rent  at  a 
iionn  rate  for  twenty  years,  hbld  that  the  presump- 

II  thence  arising'  (of  the  rent  not  having^  varied  since 
&  permanent  settlement)  was  not  rebutted  by  the  mere 
ct  that  die  defendants  had  acquired  the  tenure  from 
other  person  ori^^inally  in  *1226  B.S. 

Marttby,  J. — In  this  case  there  is  no 
ubt  that,  upon  the  written  statement  of 
I  defendants,  the  case  made  was  that  they 
lie  the  mokarrureedars  under  a  person  of 
8  name  of  Narattum  Pati;  but  that  view 
the  facts,  which  would  have  been  an 
twer  to  the  plaintiff's  case,  has  not  been 
Depted  by  the  Courts  below,  and  another 
(w  of  the  facts  has  been  taken  by  the 
•arts  in  which  the  parties  acquiesced, 
meiy,  th^t  these  defendants  bold  as  tenants 


directly  under  the  zemindar.  No  doubt  that 
would  enable  the  zemindar  to  maintain  this 
suit;  but  at  the  same  time  it  would  also 
enable  the  defenjiants  to  set  up  another 
defence,  namely,  that  they  had  paid  rent  at 
an  uniform  rate  for  twenty  years;  and  that 
they  have  established  to  the  satisfaction  of 
the  Lower  Appellate  Court.  The  only 
question  is  whether  the  Lower  Appellate 
Court  was  wrong  in  law  in  holding  that  the 
presumption  arising  from  the  uniform  pay- 
ment of  rent  for  twenty  years  has  not  been 
rebutted.  The  mere  fact  that  the  defend- 
ants acquired  this  tenure  from  another 
person  originally  in  1226,  is  not  in  law 
necessarily  an  answer  to  the  case  made  by 
the  defendants,  namely,  that  they  had  paid 
rent  of  the  tenure  at  an  uniform  rate  for 
twenty  years.  That  being  the  only  ground 
of  special  appeal  in  this  case,  the  appeal 
must  be  dismissed  with  costs. 


The  26th  August  1874. 
Present: 

ft 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Mortgagee— Notice  of  Foreclosure— -Reg.  XVIl. 

of  1806. 

Case  No.  7»3  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  West  Burdwan^ 
dated  the  12th  January  r8j4,  reversing  a 
decision  of  the  Moonsiff  of  Bishtopore^ 
dated  the  17th  February  1873, 

Nudyar  Chand  Chuckerbutty  and  others 
(Plaintiffs),  Appellants, 

versus 

RoopDass  Banerjee  (Defendant),  Respondent, 

Baboo  Nil  Madhub  Sen  for  Appellants. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 

A  second  mortgagee  under  a  mortgage-bond  isentitlep 
to  notice  of  foreclosure  under  Regulation  XVII.  of  1806. 

Markby,  J, — In  this  case  the  two  main 
questions  to  be  tried  were  whether  the 
instruments  upon  which  the  two  parties 
respectively  relied — the  plaintiff's  bond  and  the 
defendant's  conditional  sale — were  respec- 
tively genuine  documents.  The  first  of  these 
questions  is  found  by  both  th6  lower  Courts 
in  the  plaintiff's  favour,  but  we  do  not  think 
the  geiluineness  of  the  defendant's  condi- 
tional sale  has  been  sufficiently  determined 
by  the  District  Judge.  The  pVamWft  being 
in  poss«88iOo»  toe  dcfwul^ui  tia^ai  prev^  hft% 
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conditional  sale  bv  such  affirmative  evidence 
as  the  District  Judge  can  accept.  The 
MoonsiS  did  not  think  the  conditional  sale 
proved ;  and  unless  the  Judge  reverses  this 
finding  and  holds  the  defendant's  deed  to  be^ 
genuine,  the  plaintiff  must  get  a  decree. 

If  the  defendant  establishes  the  genuine- 
ness of  his  conditional  sale  to  the  satis- 
factioaof  the  District  Judge,  and  the  decision 
of  the  Moonsiff  is  reversed  upon  this  point, 
then  the  present  suit  must  fail,  but  not  upon 
the  ground  stated  by  the  District  Judge. 
The  District  Judge  is  of  opinion  that  the 
plaintiff,  as  a  second  mortgagee  under  a  mort- 
gage-bond, was  not  entitled  to  notice  of 
foreclosure.  Upon  this  point  no  express 
decision  has  been  cited,  but  it  seems  to  us 
that  it  must  be  taken  as  settled  by  the  Privy 
Council  decision  reported  in  lo  Moore,  page 
I  .*  We  must  read  this  decision  with  another 
decision  reported  in  7  B.  L.R.,  page  136,! 
where  it  was  held  that  in  cases  to  which  the 
Regulation  of  1806  does  not  apply  *' the 
"  interest  of  the  mortgagee  under  a  deed  of 
''  conditional  sale  becomes  absolute  according 
"  to-  the  terms  of  the  contract  by  the  mere 
"failure  of  the  mortgagor  to  redeem." 
When,  therefore,  in  the  former  case  it  was 
held  that  an  attachment-creditor  was  entitled 
to  notice  of  foreclosure,  we  must  infer  that 
the  Privy  Council  considered  that  a  person 
having  a  claim  of  that  description  upon  the 
property  came'  within  the  provisions  of  the 
Regulation  as  to  notice. 
.  Of  course,  if  an  attachment -creditor  is 
entitled  to  notice  of  foreclosure,  it  will  be 
impossible  to  exclude  the  holder  of  a  mort- 
gage-bond. We  think,  therefore,  that  the 
plaintiff  was  entitled  to  notice  of  foreclosure 
under  the  Regulation,  and  that  if  he  has  not 
received  such  notice,  the  conditional  sale  has 
not  as  against  him  become  absolute. 

£ut  under  his  conditional  sale  the  defend- 
ant is  entitled  to  possession  upon  default  in 
payment  of  the  loan,  and,  therefore,  if  the 
conditional  sale  be  genuine,  the  plaintiff  can 
only  recover  possession  after  having  re- 
deemed. 

The  case,  therefore,  turns  entirely  upon 
the  genuineness  of  the  conditional  sale.  If 
that  is  established,  this  suit  must  be  dis- 
missed. If  not,  the  plaintiff  is  entitled  to  a 
decree. 

The  appeal  is  remanded  to  the  District 
Judge  to  be  re-heard;  costs  will  abide  the 
result. 


•  I  W.  R.  (P.  C.)  19. 
1 15  W.  R,  (P- G.)  35- 


The  27th  August  1S74. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Jtidges, 

Act .  VI.  (B.  C.)  of  1862,  8.  xo— CoUector'sJims- 
diction — Eahancemeat  of  Rent 

Case  No.  2312  of  1873. 

• 

Special  Appeal  from  a  decision  pastd  iy 
the  Officiating  Judge  of  Bhaugulpvri, 
dated  the  joth  June  i8yj,  modifying  i 
decision  of  the  Officiating  AddiiM 
Moonsiff  of  Begoosurai\  dated  the  iSik 
March  18 J j. 

Mr.  L.  G.  Crowdy  (Plaintiff),  Appellant, 

versus 
Omrao  Singh  (Defendant),  Respondent, 
Mr,  M,  L,  Sandel  for  Appellant. 
Baboo  Boodh  Sen  Singh  for  Respondeat 

The.  Collector's  duty  under  Act  VI.  (B.  C.)  of  OSi, 
s.  10,  is  to  ascertain  the  actually  existing  rates  of  iiit 
payable  by  the  ryot  to  the  zemindar ;  he  has  oojii^ 
diction  to  assess  the  rent  at  enhanced  rates. 

Phear,    J.— We    think    that  the  hm 
Appellate  Court  was  wrong  in  dismissingte 
suit  on  the  ground  that  notice  of  enhancenwi 
had  not  been  served  in  accordance  with  die 
Rent  Law.    TTiis  suit  was  brought  to  reco«f 
arrears  of  rent,  not  at  an  enhanced  rate,  but 
at  the  rates  which  the  ryot  was  bound  to  pay 
on  the  existing  relation  between  himself  and 
the  zemindar.     And  the  Collector's  finding | 
in  the  matter  of  the  rates  come  to  under! 
section  10,   Act  VI.  (B.C.)  of   i86a,  wast 
finding  of  fact  as  to  the  actually  existing 
rates.     The  Judge  is  entirely  without  audior* 
ity,  so  far  as    we  can  see,  for  raising  tte 
presumption    that  the   rates  found  by  tbe 
Collector    were    rates    in    excess  of  those 
previously  payable  by  the  ryot.    The  Collec- 
tor had  no  jurisdiction  to  assess  the  rent  at 
enhanced  rates ;  his  duty  under  section  to 
was  to  ascertain  the  actually  existing  ntes 
of  rent  payable  by  the  ryot  to  the  zemindar. 
And  his  conclusions  on  that  matter  are  final, 
unless  they  have  been  appealed  against  and 
reversed  or  modified  on  appeal.    It  'S  of* 
contended  that  any  appeal  was  preferred  « 
this  case.     And  therefore  the  determiaatioa 
of  the  rates  by  the  Collector  was  conclusive 
evidence   of  the  actually  existing  rites  « 
rent  payable  by  the  ryot  to  the  zeminda^ 
/.  e,,  the  plaintiff.    We  adhere  to  the  vier  ot*: 
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heard  and  determined  by  this  Bench.  We 
must,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court;  and  inasmuch  as 
there  was  no  appeal  to  that  Court  against 
the  rates  of  rent  found  by  the  first  Court, 
we  think  that  the  decision  of  the  first  Court 
must  be  affirmed.  Indeed  it  is  not  suggested 
that  there  was  any  evidence  upon  the  record 
which  could  legally  be  put  against  the 
Collector's  determination  of  the  rates  of  rent. 
We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  affirm  that  of  the 
first  Court  wiih  costs  in  this  Court  and  in 
the  Lower  Appellate  Court. 

The  Judge  remarks  in  this  case  that 
"enhancement  has  been  attempted  whole- 
sale under  the   arbitrary  provisions   of  Act 

between  the  parties,  then  it  disposes  of  the  two  first 
issues  in  the  case.  And  by  the  last  words  of  section 
10,  Act  VI.  of  1862,  B.C.,  it  is  enacted  that  "the 
"decision  of  the  Collector  on  all  matters  inquired  into 
"and  determined  by  him  under  this  or  the  last 
'*  precedin^r  section  shall  be  Bnal,  unless  the  same  shall 
"  be  reversed  on  appeal  therefrom  to  the  Civil  Court." 
The  Subordinate  Judge  says  expressly  that  the 
defendant  did  not  appeal  from  the  decision  of  the 
Collector  to  the  Civil  Court,  and  that  consequently 
that  decision,  which  the  Subordinate  Judge  further  says 

„  , ....  ,  was  come  to  in  due  course  of  proceeding*  according  to 

inttff  had  obtained  by  lease  the  right  to  recover  the     the  provisions  of  the  Act,  is  final  and  conclusive  between 


he  section  which  we  expressed  in  the  c^se 
)f  special  appeal  No.  1982  of  1873,*  lately 

•  The  iSth  June  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris,  Judges. 

Case  No.  1982  of  1873. 

Social  Abpeal  from  a  decision  passed  by  the  Subordi' 
nate  Judge  of  Bhaugulpore,  dated  the  3rd  July 
iSjSf  aMrming  a  decision  of  the  Officiating  Addi' 
tional  Moomiff  of  Begoosurai,  dated  the  Jlst  March 

Ruttoo  Singh  and  another  (Defendants),  Appellants, 

versus 

L.  G.  Crowdy  and  others  (Plaintiffs),  Respondents, 

Baboo  Kalee  Kishen  Sen  for  Appellants. 

Baboo  Bhowanee  Churn  Dutt  for  Respondents. 

Phear,  J. — ^This  was  a  suit  brought  by  a  ticcadar  to 
recover  from  the  defendants  arrears  of  rent  payable'  in 
respect  of  certain  plots  of  land. 

It  seems  that  three  principal  questions  were  raised 
in  the  first  Court  with  regard  to  both  defendants, 
namely,  questions  as  to  the  rate  of  rent  payable ;  as  to 
the  quantity  of  land  for  which  it  was  payable;  and 
^  as  to  the  truth  of  the  allegation  made  by  both 
jfefendants  that  the  plaintiff  had  turned  them  out  of  a 
lin  portion  of  the  land  for  which  the  rent  was 
jht.  And  as  regards  the  second  defendant,  Ruttoo 
igh,  a  fourth  issue  was  raised,  namely,  whether  the 


Ik  from  Ruttoo. 

All  these  issues  were  determined  by  the  first  Court 

it  the  defendant.    And  on  an  appeal  from  the 

_  of  the  first  Court,  the  Lower  Appellate  Court 

led  the  decision  of  the  first  Court.  The  Subordinate 

says  :  "The  following  issues  are  framed  from  the 

is  of  appeal : — 

"  Issues  i~~~ 

••Whether  the  decision  of  the  Collector  under  section 
'10,  Aft  VI.  of  1S72,  as  regards  the  rate,  is  sufficient  to 
f-passa  decree  in  this  case  or  not?  and  whether  the 
•plaintiff  has  acted  in  accordance  with  the  provisions 
*«  law  or  upt  ?  "  . 

^Aad  upon  this  issue,  or  issues,  as  the  Subordinate 
Ige  terms  it,  he  goes  on   to  say  :   "  In  my  opinion, 
'tiie  decisioA  of  the  MoonsifT  is  correct,  and  the  provi- 
■ibns  of  section  10,  Adl  VI.  of  1S72,  have  been  duly 
>niplied  with  by  the  plaintiff,  and  the  defendant, 
'10  was  at  liberty  to  put  forward  his  objection  and 
against  the  order  of  the  Collector,  failed  to  do 
and  remained  silent.     Hence  he  can  now  urge  no 
tion  in  respect  of  jumma;  also,  in  accordance 
the  law,  it  was  necessary  for  the  Collector  to  act 
I  tndi  manner ;  therefore  it  is  ordered  that  the  appeal 
dUmissed." 

lit  is  now  argu/sd  before  us  that,  in  this  judgment,  the 
"^  ^<£ll3ite  Judge  has  not  dealt  with  the  principal 
(ia  dispute  between  the  parties.     But  it  seems  to 
_plain  that,  whether  the  question  to  which  the  Sub- 
natojudge  addressed  himself  was  happily  expressed 
kin  or  not,  it  was  substantially  the  sole  question 
;b  was  raised  before  him  on  appeal.     It  appears 
It,  previously  to  the  date  when  the  suit  was  brought, 
plaintiff  had  taken  proceedings  against  the  defend 
under  the   provisions  of   section    lo,  A<fl  VI.   of 
t»  B.C.,  with  respect  to  the  very  land  which  is  the 
ject  of  the  present  suit.     And  as  a  consequence  of 
'^  proceeding  he  obtained  a  decision  of  the  Collector, 
aring  the  quantity  of  this  land,  the  rate  of  rent 
:h  was  payable  for  it,  and  that  that  rent  was  pay- 
by  the  defendant.     If  tl^  decision  is  to  be  treated 
the  C^urt  in  this  suit  as  a  conclusive  evidence 
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the  parties. 

This  being  so,  the  two  first  issues  were  completely 
disposed  of,  and  there  remained  only  one  issue  between 
the  plaintiff  and  the  first  defendant — namely,  the  issue 
as  to  whether  .or  not  the  plaintiff  had  dispossessed  the 
defendant  of  a  portion  of  the  land  for  which  this  rent 
is  claimed.  And,  no  doubt,  on  appeal  to  the  Subordi- 
nate Judge,  the  decision  of  the  Moonsiff  on  this  point 
was  objected  to.  But  there  is  no  indication  in  the. 
judgment  of  the  Subordinate  fudge  that  this  objection 
was  pressed.  And  the  learned  pleader  who  appears  on 
behalf  of  the  defendant  cannot  undertake  to  say  that  it 
was.  The  Subordinate  Judge  says  that  from  the 
grounds  of  appeal  the  issues  which  he  states,  and  which 
have  been  recited  above,  arise.  The  inference  is  that 
no  other  matter  than  that  which  is  involved  in  these 
issues  was  pressed  upon  the  attention  of  the  Appellate 
Court  by  the  appealing  parties. 

And  there  seems  to  be  very  forcible  reason  why  this 
should  be  so,  because  we  find  from  the  judgment  of  the 
Moonsiff  that  the  evidence  as  to  the  ouster  complained 
of  by  the  defendants  was  of  an  entirely  worthless 
character. 

Lastly,  as  to  the  fourth  issue,   which   was  framed 
between  the  plaintiff  and  the  defendant  Ruttoo,  that 
issue  was  so  conclusively  disposed  of  by  the  admission 
of  the  defendant's  own  father — the  person  who  let  the 
ri^ht  of  collecting  the  rents  to  the  plaintiff — as  to  render 
it  impossible  for  the  defendant  successfully  to  appeal 
against    it.     And    there  can    be   no  doubt  that  the 
orijection  upon  this  point  was  not  pressed  for  decision 
upon  the  Lower  Appellate  Court.     As  has  before  been 
remarked,  it  is  very  plain  that  the  only  question  which 
the  Lower  Appellate  Court  was  called  upon  to  decide 
between  the  parties  was  the  question  whether  or  not 
the  decision  ofthe  Collector  under  Act  VI.  of  1S62,  B.  C., 
was,  under  the  circumstances  of  this  case,  conclusive 
evidence  between  the  parties  of  the  facts  determined 
by  it;  and  that  question  having  been  ansviered  in  the 
affirmative,  the   whole  subst^tic^  ®^  ^^^  delendant's 
case  was  gone,  .  .  . 

We  dismiss  the  appeal  wit\Y  cO~^^* 
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VI.  of  i86a;  it  behoves  this  Court  to  take 
specia  care  that  those  on  whom  Act  VI. 
presses  so  heavily  should  have  the  fall  bene- 
fit of  their  legal  rights." 

We  think  the  Judge  was  wrong  in  allow- 
ing considerations  of  this  kind  to  influence 
him  in  his  judgment.  It  must  have  been 
entirely  the  fault  of  the  ryots  themselves 
that  it  became  necessary  for  the  plaintiff  to 
have  recourse  to  the  provisions  of  section 
lo,  Act  VI.  (B.C.)  of  1862.  If  they  had 
chosen  to  acknowledge  their  situation  of 
liability  towards  the  plaintiff,  they  could 
have  had  the  rates  of  their  rent  determined 
in  a  formal  and  regular  suit  instead  of 
through  the  means  of  special  proceedings 
under  section  10  of  this  Act.  We  repeat 
it  must  have  been  solely  their  own  fault 
that  those  proceedings  were  rendered  neces- 
sary, and  they  cannot  well  complain  of  the 
consequences,  nor  can  they  be  said  to  have 
any  peculiar  equitable  rights  against  the 
zemindar  upon  the  ground  of  his  having  put 
in  force  the  special  provisions  of  this  Act,  to 
obtain  the  information,  and  to  settle  the 
questions  which  they  were  bound  to  afford 
and  to  answer,  and  from  which  they  chose 
to  hold  aloof. 


The  27th  August  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp,  yudge. 

Jurisdiction— Act  VIII.  (BX.)  of  2869. 

Case  No.  3448  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Sarun,  dated  the 
gth  July  iSyjy  affirming  a  decision  0/  the 
Moonsiff  of  that  District,  dated  the  2nd 
May  1872, 

Gobind  Mahtoon  and  others  (Plaintiffs), 

Appellants, 

versus 

Ram  Khelawun  Singh  (one  of  the 
Defendants),  Respondent, 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Baboos  Chunder  Aladhub  Ghose  and  Aubi^ 
nash  Chunder  Banerjee  for  Respondent, 


A  Civil  Court  has  jurisdiction  to  try  a  soit  for  posset- 
sion  whether  it  be  brous^ht  under  A(5t  Vlll.  (B.C.)u 
1S69  or  as  a  reg^ular  civil  suit. 

Thk  plaintiffs  are  the  special  appellants  ia 
this  case.  The  suit  of  the  plaintiffs  has 
been  dismissed  by  both  Courts,  because  tiie 
Courts  considered  that  the  suit  ought  to  have 
been  brought  under  the  provisions  of  Ad 
VIII.  (B.C.)  of  1869.  The  Moonsiff  foand 
that  the  plaintiffs'  plaint  shows  and  discloses 
that  the  plaintiffs  are  cultivators  of  the  land 
in  suit,  and  that  the  defendant,  Ram  Khelawna 
Singh,  is  the  landlord  ;  and  the  plaintiffs  are 
therefore,  says  the  Moonsiff,  certainly  wrong 
in  bringing  this  suit  in  the  Civil  Coun. 
setting  up  a  right  of  occupancy,  and  valuing 
their  suit  with  reference  to  the  value  of  ^ 
land  claimed ;  on  the  contrary,  says  the 
Moonsiff,  the  suit  should  properly  have  been 
brought  and  tried  under  Aft  VIII.  of  1869. 
The  Judge  in  a  few  words  has  upheld  the 
decision  of  the  Moonsiff 

The  only  ground  taken  in  special  appeal 
is  that  the  lower  Courts  are  wrong  in  lav 
in  holding  that  the  suit  does  not  lie,  for* 
when  the  suit  was  instituted  in  the  Cml 
Court,  it  ought  to  have  been  decided  oalfe( 
merits,  whether  it  be  considered  as  a  lit 
under  Ad  VIII.  of  1^69  or  as  a  regvht  , 
civil  suit;  the  Court  having  jurisdiction tt 
try  it  in  whatever  form  it  may  have  beei 
instituted. 

During  the  course  of  the  argument,  the 
pleader  for  the  special  appellants  has  referred 
to  two  decisions — one  to  be  found  in  Volaou 
XIX.,  Weekly  Reporter,  page   106,  and 
other  in   Volume   XVIII.,  page  99.     T! 
latter  decision  appears  to  me  to  be  in  point 
and  I  think  that  the  Moonsiff  ought  to  hai 
tried  this   case   on   the  merits ;  but  at 
same  time  I  cannot  shut  my  eyes  to  the  fa 
that  the  plaintiffs  have  brought  this  suit  to| 
recover  possession   on   the    ground  of 
ancestral  right,  and  that  they  have  valued  tbel 
suit  as  such,  evidently  with  the  intention  of 
taking  advantage  of  the  period  of  limitation 
which  governs  suits  under  Ad  VIII.  of  1859. 
I  therefore  remand  the  case  to  the  MoonsiffJ 
to  try  the  suit  on  the  merits  ;  but,  with  refer- 
ence to  the  conduct  of  the  plaintiffs  in  tfattl 
case,  I  think  that  they  ought  to  pay  the  co^| 
of  this  appeal. 
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The  27th  August  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  F.  McDonell,  Judges. 

Act  XL.  of  Z858— Recall  of  Certificate— Appeal. 

Case  No.  204  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  I  he  Officiating  Judge  0/  the  2^-Fer- 
gunnahs,  dated  the  ^th  May  1^7 4» 

Chumutkar  Mohinee  Dassee  (Petitioner), 

Appellant^ 

versus 

Raj  Rakhal  Milter  (Opposite  Party), 
Respondent. 

Baboo  Ashootosh  Dhur  for   Appellant. 

Baboo  Opendro  Chunder  Bose  for 
Respondent. 

Where  a  Civil  Court,  in  the  exercise  of  its  discretion- 
ary power,  refuses  to  recall  a«certificate  granted  under 
I  Act  XL.  of  1858,  there  is  no  appeal  from  such  refusal. 

Jacksony  y, — It  appears  to  us  tiiat  this  is 
case  in  which  we  cannot  properly  interfere 
way  of  appeal.  The  aist  section  of 
XL.  of  1858  provides  that  the  "Civil 
rt,"  by  which  is  meant  the  District  Court, 
any  sufficient  cause,  may  recall  any  cer- 
e  granted  under  this  Act."  The  ap- 
Jdlant  before  us  made  an  application  to  that 
t,  but  the  Judge  did  not  see  sufficient 
to  admit  the  application,  and  therefore 
used  to  make  any  order  recalling  the  cer- 
e.  Section  28  says:  "All  orders* 
ed  by  the  Civil  Court  or  by  any  Subor- 
ate  Court  under  this  Act  shall  be  open  to 
peal."  Here  there  was  no  order  passed  by 
Civil  Court.  The  Civil  Court  had  dis- 
onary  power  to  recall  the  certificate.  It 
nsidered  that  no  sufficient  cause  had  been 
^hown  for  so  doing,  and  therefore  refused  to 
'fcftke  any  order.  It  appears  to  us  that  there 
%  no  appeal  in  such  a  case,  and  if  there  is  an 
^'peal,  it  is  not  such  as  that  our  appellate 
juHsdiaion  should  be  exercised ;  because  it  is 
to  be  observed  that,  by  the  2nd  section  of 
,  tfce  Act,  "  except  in  the  case  of  proprietors 
1^  estates  paying  revenue  to  Government, 
i*ho  have  been  or  shall  be  taken  under  the 
Pf*Wection  of  the  Court  of  Wards,  the  case 
W  the  persons  of  all  minors  (not  being 
fZiitopean  British  subjects),  and  the  charge 
!<rf  their  property,  shall  be  subject  to  the 
lifkrisdiciion  of  the  Civil  Court."  That  provi- 
l^fiOQ  invests  the  Civil  C^urt  with  a  particular 
l^iurisdictioQ  and  a  discretion  which  cannot  be 


[cause 


advantageously  transferred  to  the  High  Court 
or  other  appellate  tribunal. 

The  appeal  is  dismissed,  but  under  the 
circumstances  without  costs. 


The  27th  August  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge, 

Pre-emption— Limitation-^Onas  Proband!. 

Case  No.  2272  of  1873, 

Special  Appeal  from  a   decision  passed  by 
the  Officiating  Deputy   Commissioner  of 
Cachar,     dated    the    joth    July    iSjj, 
affirming  a  decision   of  the   Moonsiff  (^ 
that  Districty  dated  the  16th  May  i8yj, 

Nutun  Singh  and  another  (Plaintiffs), 
Appellants^ 

versus 

■ 

Mogdhun  Singh  and  another  (Defendants), 

Respondents. 

Baboo  Romesh  Chunder  Bose  for 
Appellants. 

Baboo  Byednath  Dutt  for  Respondents. 

In  a  suit  to  enforce  the  rig^ht  of  pre-emption,  brought 
after  the  period  of  limitation  prescribed  tor  such  suits, 
where  plaintiff  alleji^ed  that  he  was  not  aware  of  the 
sale,  and  therefore  claimed  to  compute  limitation  ac- 
cordingf  to  Act  XIV.  of  1859,  s.  9,  hbld  that  plaint- 
iff was  bound  to  prove  that  he  had  been  fraudulently 
kept  out  of  all  knowledge  of  the  sale  of  the  property 
in  dispute. 

The  plaintiffs  are  the  special  appellants 
in  this  case.  The  suit  was  to  enforce  the 
right  of  pre-emption  with  reference  to 
2  beeghas  17  cottahs  and  8  chittacks  of  land, 
which  the  defendant  No.  2  sold  to 
defendant  No.  i.  The  parties  in  this  case 
are  Hindoos.  The  sale  by  defendant  No.  2 
to  defendant  No.  i  took  place  on  the  7th  of 
Phalgoon  1271,  corresponding  with  the  i8th 
February  1865.  The  suit  was  instituted  on 
the  17th  of  March  1873.  Both  under  the 
old  Limitation  Law  (Act  XIV.  of  1859)  and 
the  new  Limitation  Act  of  1 871,  the  period  of 
limitation  is  the  same,  namely,  one  year  from 
the  period  when  the  purchaser  takes  posses- 
sion under  the  sale. 

Now,  in  this  case  it  is  very  clear  that  the 
suit  has  been  brought  many  years  after  the 
period  of  limitation  prescribed  for  such  suits 
had  expired.  The  plaintiff  says  that  he  was 
not  aware  of  the  sale  until  the  iQth  of 
February  1873,  and  therefore  he  claims  to 
compute  'the  period  of  limitation  according  to 
section  9  of  Act  XIV.  of  i8S9-  ^^w,  the 
plaintiff  clearly  had  to  ptove  ^^  ^^^  ^^  ^ 
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by  him,  namely,  that  he  was  fraudulently 
kept  out  of  all  knowledge  of  the  sale  till  the 
vendor  (defendant  No.  i)  applied  to  the 
Collector  for  mutation  of  names. 

The  first  Court  found  that  the  plaintiff  was 
well  aware  of  the  sale,  he  being  resident  in 
the  vicinity  of  the  vendor's  and  purchaser's 
houses.  And  it  was  also  proved  by  the 
evidence  of  a  respectable  Government  servant, 
a  mirasdar,  that  the  plaintiff  knew  of  the 
sale  and  purchase  from  the  date  thereof. 
The  first,  Court  accordingly  dismissed  the 
plaintiff's  suit. 

The  second  Court  has  confirmed  that 
decision ;  at  least  it  holds  that  defendant  No.  i 
became  proprietor  and  possessor  of  the 
land  from  the  date  of  the  kobala  ;  and 
unless  the  kobala  is  proved  to  be  a  for- 
gery— which  has  not  been  done — the  plaint- 
iff's claim  must  be  dismissed.  It  is  true  the 
Lower  Appellate  Court  does  not  go  particular- 
ly into  the  question  whether  plaintiff  knew  of 
the  sale  or  not,  but  he  dismisses  the  suit. 

I  think  the  appeal  must  also  be  dismissed 
with  costs,  one  gold  mohur  being  allowed  as 
pleaders'  fees. 


The  27th  August  1874. 
Present : 

The  Hon'ble  F.  B.  Kemp,  yudge. 

Measurement— Act  VIIl.  (B.C.)  of  1869, 
s.  38— Rents— Collectors  Jurisdiction. 

Case  No.  2674  Of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Bhaugul- 
pore,  dated  the  i8th  September  1873, 
reversing  a  decision  of  the  Officiating 
Additional  Moonsiff  of  Begoosurai, 
dated  the  2Sth  June  iSyj, 

Mr.  W.  G.  Crowdy  (Plaintiff),  Appellant, 

versus 

Poorun  Sing  (Defendant),   Respondent. 

Mr.  M.  L,  Sandel  for  Appellant. 

Baboo  Doorga  Doss  Dutt  for  Respondent. 

Where  an  application  is  made  to  a  Collector  under 
Act  VIII.  (B.C.)  of  1869,  s.  38,  for  the  measurement  of 
certain  lands,  without  any  "special  application"  to 
him  to  determine  the  rates  of  rent,  any  proceeding's 
re^ardin^  the  rates  of  rent  are  inadmissible. 

Thk  plaintiff  is  the  special  appellant  in  this 
case.  He  appears  to  have  sued  a  number  of 
ryots  for  rents,  claiming  the  rent  according  to 
the  rate  assessed  by  the  Collector  under  the 
provisions  of  section  38  of  Act  VIII.  of 
1869,  B.C. 


The  first  Court  gave  the  plaintiff  a  decree 
The  second  Court,  the  Subordinate  Judj»e 
of  Bhaugulpore,  reversed  that  decree.  H« 
holds  that  the  prayer  of  the  petition  to  tbe 
Collector  under  section  38  (Act  Vlll.  of 
1869,  B.  C.)  was  simply  for  a  measurement 
of  the  lands ;  that  the  Collector  passed  an 
order  for  measurement  alone ;  and  that  there- 
fore whatever  proceedings  were  carried  on 
regarding  the  rates  were  inadmissible,  as 
there  was  no  prayer  to  that  effect,  Tl« 
Subordinate  Judge  also  finds  that  the  rents 
of  the  land  in  question  are  in  fact  whatther 
have  been  stated  to  be  by  tbe  defendants,  and 
that  the  plaintiff  has  never  received  rents 
from  the  defendants  at  the  rates  claimed. 

This  suit  depends  entirely  on  the  constmc- 
tion  to  be  put  upon  tbe  petition,  which  is 
not,  as  it  is  said  to  be,  drawn  up  under  tiie 
provisions  of  section  10  of  Act  VI.  of  1862, 
but  under  those  of  section  38  of  Act  VIIL 
of  1869.  ^^  ^s  cl^^r  ^o  my  mind  from  tbe 
heading  of  that  petition,  that  it  asked  for  t 
measurement  of  the  lands.  The  words  ait 
"  beomeyd  pymash,"  and  the  order  of  the  Col- 
lector is  "  wast^h  tamil  pymash,"  &c.,  ani 
when  the  papers  were  returned,  they 
called  the  **  kaguz-e-pymash."  No  one  ^' 
jected  to  these  papers,  and  they  «iR 
approved  of  by  the  Collector.  Under  s% 
tion  38  of  Act  VIII.  of  1869,  it  is  provid* 
that  the  Collector  shall,  on  application  boi^ 
made  under  this  section,  proceed  to  measifl( 
the  lands,  and  ascertain  and  record  the  oamei 
of  the  persons  in  occupation  of  the  sam^ 
or,  on  the  special  application  of  the  pro* 
prietor,  or  other  person  entitled  to  recer 
the  rents  of  the  land,  but  not  other 
shall  proceed  to  ascertain,  determine, 
record  the  tenures  and  under-tenures, 
rates  of  rent  payable  in  respect  of  sn 
lands,  and  the  persons  by  whom  respective^ 
the  rents  are  payable. 

There  was.no  '^  special  application  "  iaM 
case  on  the  part  of  the  proprietor  or  odMti 
person  asking  the  Collector  to  detenniai^ 
the  rates  of  rent,  and  therefore  the  Subfll*; 
dinate  Judge  was,  in  my  opinion,  quite  rigfcCi 
in  the  decision  which  he  has  passed.  'j 

But  it  is  contended  that  he  ought  to  bH*] 
passed  an  opinion  on  the  evidence  ind 
dent  of  the  question  whether  the  rates  fi 
by  the    Collector    were    binding    on 
defendants  or  not.     It  does  not  seem  to 
that  there  is  any  force  in  this  contention. 

The  appeal  must  be  dismissed  with 
one  gold  mohur  b^ing  allowed  as  Vab 
fee. 
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The  38th  August  1S74. 

Present: 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges, 

Execution-sale— Notice— Act  VIII.  of  1859, 

s.  256. 

Case  No.  120  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Rajshahye, 
dated  the  ijth  April  1874. 

Gobind  Chunder  Aooch  (Judgment-debtor), 

Appellant, 

versus 

Bamun  Doss  Mookerjee  (Decree-holder), 

Respondent, 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

No  one  for  Respondent. 

An  execution-sale,  properly  notified,  may  be  adjourn- 
I  with  the  consent  of  the  parties. 
;The  issue  oi  a  notice  of  sale  after  the  death  of  the 
nal  decree-holder,  and  before  any  person  had  ap- 
!  to  be  reg^istered  as  the  substituted  decree-holder, 
t  an  irreg-ularity  which  would  warrant  the  setting^ 
of  a  sale  under  Act  VI II.  of  1^59,  s.  356. 

Ainslie,  J. — The  first  objection  taken  in 
appeal  is  that  the  Court  below  has  not 
tidered  whether  there  was  any  issue  of 
~  nation  of  sate  at  all.  The  appellant, 
he  came  into  Court,  and  took  time  from 
respondent,  agreed  that,  if  the  money  was 
paid  in  on  the  given  date,  the  property 
mid  be  sold  on  that  date  without  further 
ice.  This  is  primd-facie  evidence  that 
e  had  been  a  proper  nodfication  issued, 
^  being  an  admission  of  the  party  himself, 
IB  evidence  of  tbe  best  character. 
jThen  it  is  said  that  the  finding  about  a 
bond  notice  of  -sale  after  postponement  is 
(egalar,  and  cases  were  cited,  one  from 
Weekly  Reporter,  page  11,  Miscellane- 
p  Rulings,  and  another  from  6  Weekly 
Bponer,  page  84,  Miscellaneous  Rulings. 
Vie  first  case  is  clearly  distinguishable  from 
is*  because,  although  the  debtor  obtained 
He  from  the  creditor,  it  does  not  appear 
be  had  undertaken  to  allow  the  sale  to 
^fed  without  further  notification,  and  not 
ke  any  objection  on  that  ground.  The 
in  6  Weekly  Reporter  is  also  inappli- 
because,  although  there  was  that  under- 
ig  in  that  case,  the  sale  was  not  held 
»me  lime  after  the  date  limited  in  the 
staking;  and  it  is  upon  that  ground 
the  decision  is  based.    There  is  nothing 
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in  the  law  to  prevent  adjournment  «of  a  sale 
properly  notified  with  the  consent  of  the 
parties. 

Now  it  is  said  that  the  Court  ought  not 
to  allow  the  execution  to  proceed  without 
further  inquiry  as  to  the  right  of  the  person 
who  is  now  on  the  record  as  decree-holder 
to  represent  the  deceased  decree-holder. 
The  Court  has  power  to  substitute  parties 
under  section  20S  of  the  Civil  Procedure 
Code  at  its  discretion.  Although  the  debtor 
raised  some  objection  to  the  substitution,  he 
does  not  appear  to  have  put  that  objection 
in  such  a  form  as  would  enable  the  Court  to 
give  effect  to  it.  He  never  mentioned  the 
name  of  any  person  who,  according  to  his 
belief,  was  the  rightful  representative  of  the 
deceased.  Under  these  circumstances,  all 
that  the  Court  had  to  do  was  to  satisfy  itself 
that  there  were  primdfacie  grounds  for 
admitting  the  applicant  to  be  registered  as 
decree-holder. 

The  principal  ground  of  appeal  is  that 
there  has  been  a  material  irregularity  in  the 
proceedings  in  the  case,  in  that  the  notifica- 
tion of  sale  was  issued  at  a  time  when  the 
original  decree-holder  was  dead,  and  before 
any  person  had  come  in  to  get  himself  regis- 
tered as  decree-holder.  It  is  said  that  the 
original  decree-holder  made  the  application 
for  the  issue  of  the  notification  of  sale,  and 
that  he  paid  the  necessary  expenses  of  issuing 
that  notification ;  but  that  he  died  some  time 
after  that  and  before  the  actual  publication 
in  the  mofussil.  This  publication  took  place 
in  December,  and,  on  the  5th  of  January 
following,  the  party  who  now  appears  as 
substituted  decree-holder  came  into  Court,and 
from  that  time  proceedings  have  been  carried 
on  at  his  suit;  and  it  appears  that  the  judg- 
ment-debtor, under  an  arrangement  by  which 
he  admitted  the  validity  of  the  previous  pro- 
ceedings, promised  to  make  payment  by  a 
certain  date,  or,  in  default  of  payment,  to 
make  no  objection  to  the  sale  being  held 
upon  that  date.  Although  it  may  be  taken 
that  the  issuing  of  the  notification  in 
December  alter  the  death  of  the  original 
decree-holder  was  irregular,  yet  that  irregu- 
larity seems  to  have  been  mended  by  sub- 
sequent proceedings-;  and  it  is  certainly 
not  an  irreghlarity  which  warrants  the  setting 
aside  of  the  sale  under  section  356.  That 
section  says  :  *'  No  sale  shall  be  set  aside 
**  on  the  ground  of  irregularity  unless  the 
*'  applicant  shall  prove  to  the  satisfaction  of 
**the  Court  that  he  has  sustained  substan- 
**  tial  injury  by  reason  of  such  irregularity." 
Now,  whatever  injury  may  have  been  alleged 
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in  the  Court  below,  no  attempt  has  been 
made  in  this  Court  to  show  that  any 
injary  that  was  sustained  was  by  reason  of 
irregularity  ;  and  it  seemi  to  us  difficult  lo 
understand  how  the  mere  difference  of  name 
in  the  sale-notification  could  have  been  the 
cause  of  substantial  injury. 
This  appeal  is  dismissed. 


The  28th  August  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp,  ^udge. 

sent  of  Rent— Service  ol 
Substitated  Service. 

Case  No.  67  of  1874, 

Special  Appeal  from  a  dtcition  passed  by 
the  Jadge  of  Jessore,  dtUdthe  31st Novem- 
ber iSj2-  reversing  the  decision  of  the 
Additional  Maonsiff  of  Narail,  dated  Iht 
30lh  June  1873. 

Bissonath  Sircar  (Defendant),  AppetlanI, 


Tara  Prosonno  Mozootndar  and  others 

(Plaintiffs),  Respondents. 

Baboos  Kalee  Mohun  Dass  and  Mo/ee  Lall 
Mookerjec  for  Appellant. 

Baboo  Bungskee  Dhur  Sein  for 

Respondents. 

Substituted  service  of  notice  is  eood  only  where  the 
person  who  is  to  be  served  personally  is  keeping  out  of 

In  a  suit  for  arrears  oF  rent  at  enhanced  rates,  when 
the  liability  of  the  tenure  to  enhancement  has  been  put 
in  issue  and  f  ullv  tried,  a  decree  may  be  given  deciarinR 
the  tenure  liable  to  enhancement,  even  though  service 
oE  notice  to  enhance  is  not  proved. 

Ths  defendant  is  the  special  appellant 
in  this  case.  The  suit  is  brought  to  enhance 
the  rent  of  the  defendant's  holding.  The 
defendant's  answer  is  that  no  notice  was 
served  on  him',  and  that  the  rent  could  not 
be  enhanced,  inasmuch  as  he  was  holdii 
under  a  kaimee  molturruree  poitah  dated 
the  25th  Magh  1231.  These  were  the 
principal  grounds  of  the  defendant's  state- 
ment. 

The  Maonsiff  of  Narail  found  first  that 
the  notice  was  not  served.  •  The  M<x)nsifl 
observes  that,  under  section  14  of  Act  VIII. 
(B.C.)  of  1869,  it  is  provided  that  the  notice 
"  s|iall,  if  practicable,  be  served  personally 


on  the  under-tenant  or  ryot."  bat  that 
this  case  no  attempt  was  made  to  serve 
notice  personally  on  the  defendant;  thai 
defentiini's  witnesses  slsia  ihit.  when 
pea:iah  went  to  the  defendant's  home 
L'  ihe  notice,  he  did  not  call 
e:  thii  they  hid  no  proof  iha 
not  in  the  hoiiss  at  the  time;  and  I 
the  persons  from  whom  ihey  heard  thili 
defeniiant  was  not  in  the  house  ban 
been  called  and  examined. 

As  to  the  msriis  of  the  case,  the 
found   that  the  defendant  had    proved 
poiiah    of    the    -'sih    Magh    1231,  ft 
appe.irance  of  the  docnmini  itself,  from 
fact  ili.ii  i[  w*s    mire   than    30   yean 
that  it  had  come  from  the  pro 
and  ili.u  it  had  been  produced  in  Coon  n 
sevcr.il   previous  occasions.     -And  hi 
thai  ihe  testimony  of  the  defendant  h\aai 
and   i)f  his  witness  No.    1    proves  lh»t  fli 
document  is  geniiine.  and  that    it  hi^  coat 
from   ])roper  cusiodv.     The  Moonsiif  gi** 
full   credit   to  the  defendant's   evidence  » 

Then,  with  reference  to  the  kubooleai  i 
the  same  year,  but  of  a  different  date,  SW 
by  the  plaintiffs,  he  find?  it  to  be  a 
atid  he  says  that  it  -a-peats  quite 
"that    the    plainlifTs.   in  collusion  wid 
'■  defendant's    co-sharer,     I'rannath 
"hav>!     brnutjlit     this     action    again* 
"defendant." 

On  appeal  the  Judge  has  taken  a  d 
view  trom  ihe  Moonsiff.  As  10  the 
of  notice,  the  Judge  says  that  "  the  wi 
"who  saw  the  notice  served  stale  Alt 
"diii  not  fmd  defendant  at  his  honXi 
"that  they  were  told  he  was  absent, 
"th.it  [he  notice  was  accordingly  Stud 
"ouiside  his  liouse;  "  and  he  consideit 


servi 


iudici 


No^v,  in  a  case  reported  in  Vol.XILi 
Law  Reports,  Privy  Council  Cases, 
(Ramchimder      Dull      vs.      Juzhe 
Duiti.*  dated  the  22nd  and  25thMMck 
their    Lordships  observe  that 
"substituted  service,  that  is,  serrin 
"  tilted     for  personal     service, 
"si.imie  require*  whenever  ii  is 
"  the  Courts  should  take  care  to  bs  M 
"  thai     the     condition      on      which 
"  siihsiitiited  service  is  good  CKists.  Ill 
"ih.it  ihe  person   who  ought  to  be  I 
"peisotially    is    keeping    out    of  the 
"  It  wiil  not  be  suffiiiient  to  show 
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''anless  the  condition  which  renders  such  a 
"mode  of  service  good  has  been  first 
''established  to  the  satisfaction  of  the 
"  Court.'' 

Now  anything  more  unsatisfactory  than  the 
evidence  as  to  the  service  of  the  notice  it  is 
impossible  to  conceive.  The  first  witness 
who  says  he  has  received  ten  bhels  for  some 
former  offence,  states  that  he  heard  from  the 
defendant's  cousin  that  he  (defendant)  was 
not  in  the  house,  and  that  he  made  no 
further  inquiry.  The  serving  peadah  asked 
nobody  where  the  defendant  was,  and  did 
sot  even  call  out  his  name. 

The  other  witness  says  that,  when  they 
came  to  defendant's  house,  defendant  had  run 
away,  the  peadah  made  no  inquiry  as  to 
where  he  was  gone  to,  and  they  did  not  call 
oat  defendant's  name.  He  heard  from 
Moheem  that  defendant  had  run  away 
(Moheem  has  not  been  called  and  examined), 
iuid  the  notice  was  affixed  to  the  thatch  of 
^e  house. 

The  next  witness,  Lukhee  Kant,  also  heard 

^m  Moheem  that  defendant  was  not  in  the 

use.     The  peadah  made  no  further  inquiry, 

d  he  did  not  even  call  out  the  defendant's 

me ;  and  the  notice  was  stuck  up  on  the 

^or  of  the   house,   a  very   different   place 

the    thatch    as  deposed    to    by    the 

eding  witness. 

\  It  is  quite  clear  that,  even  if  the  Moonsiff 

not  gone  into  the  merits  of  the  case,  it 

ht   to    have   been   dismissed   under  the 

ivy  Council  ruling  referred  to  above. 

However,  as  the  Moonsiff  has  gone  into  the 

lerits,  the  case  comes  under  the  ruling  of 

W  Court   in    the  case  of  Nuffer  Chunder 

W  Chowdhry  vs,  Poulson,  decided  on  24th 

knuary   1873,   and  reported  in   19  Wi  R., 

'^ge  175,  in  which  it  was  "held  (the  Privy 

S'*Duncil  adopting  a  decision  of  the  High 
lart)  that,  in  a  suit  for  arrears  of  rent  at 
e lanced >  rates,  when  the  liability  of  the 
ore  to  enhancement  has  been  put  in  issue 
i^  fully  tried,  a  decree  may  be  given 
teclaring  the  tenure  liable  to  enhancement, 
nOQgh  service  of  notice  to  enhance  is  not 
iioved." 

Therefore  in  this  case  all  that  the  plaintiff 
paid  be  entitled  to  is  a  declaratory  decree. 
N  I  do  not  think  that  he  is  entitled  even  to 
pX  for  the  following  reasons : — 
'The  Moonsiff  found  the  pottah  to  be 
niQine;  the  Judge  found  it  otherwise. 
row  the  reasons  given  by  the  Judge  are 
feiy  unsatisfactory.  First  he  says  that  the 
bttah  filed  by  the  defgnd^nt  is  written  on 
■•^er  which  has  "  the  peculiar  soft  feel  that 


is   apparent    in    so    many    of    the    forged 
documents  in  use  in  this  district." 

Now,  as  it  happens,  that  the  kubooleut  relied 
on  by  the  plaintiffs,  and  which  the  Judge 
accepts  as  genuine,  is  also  written  on  paper 
of  the  same  "  peculiarly  soft  feel "  as  the 
pottah,  only  that  in  the  kubooleut  the  creases 
are  avoided  in  the  writing,  which  is  not  the 
case  in  the  pottah.  Next  the  Judge  says 
that  the  only  evidence  to  prove  its  genuine- 
ness is  that  of  defendants  Bishonath  and 
Hurrish  Chunder,  the  nephew  of  defendant's 
vendor  Nilmony,  and  all  that  they  say  is  that, 
when  he  sold  the  property,  Nilmony  gave 
this  pottah  to  the  purchaser.  But  the  Judge 
seems  to  think  it  impossible  that  Nilmony 
would  have  given  up  the  pottah  to  the 
defendant,  because  he  did  not  hold  the  entire 
holding. 

The  Moonsiff  states  that  the  pottah  has 
been  produced  in  Court  on  several  former 
occasions,  but,  according  to  the  Judge,  this 
statement  is  incorrect. 

It  appears  that  there  was  a  case  brought 
by  one  Chundee  Churn  Mitter  in  the 
Principal  Sudder  Ameen's  Court  in  1862  to 
set  aside  a  survey-map,  in  which  case  the 
present  plaintiff  and  Brojonath  Sircar  were 
defendants.  As  to  this  the  Judge  says  that» 
as  the  plaintiff's  kubooleut  was  filed  in  that 
case,  the  pottah  .would  also  have  been  filed  if 
it  was  a  genuine  document,  because  the  land  ' 
covered  by  it  was  identical  with  that  covered 
by  the  kubooleut.  But,  in  that  suit,  the  now 
defendants  and  plaintiffs  were  co-defendants, 
and  between  them  there  was  no  question 
then  as  to  the  genuineness  of  the  pottah. 

Now,  looking  at  the  pottah  itself,  it  seems 
to  be  a  genuine  document.   The  deed  recites 
that    there    had    been   a   suit  between   the 
grantor  of  the  pottah   and  the  defendant's 
predecessor,  which  was  numbered  638,  and 
that  possession  was  given  through  an  Ameen 
named  Joykisto  Ghose,  and  the  boundaries 
of  the  land  are  given,  and  by  its  terms  the 
rent  could  not  be  enhanced.     If  the  pottah, 
as  the  Judge  says,  had  been  recently  fabricat- 
ed, the  defendant  would  not  by  filing  it  have 
run   the   risk   of  an   inquiry  as  to  whether 
there  really  was  such  an  Ameen  as  Joykisto 
Ghose  or  not,  or  whether  there  was  a  suit 
No.  638  in  which  the  names  of  the  parties, 
&c.,  agreed  with  those  given  in  that  deed,  or 
not.     I  think  the  pottah  is  a  genuine  docu- 
ment, and,  concurring  in  the  decision  of  the 
Moonsiff,  I  decree  this  appeal,  reversing  the 
decree  of  the  Judge,  and  restoring  and  affirm-* 
ing     that    of    the    Moonsiff    with    costs. 
Pleader's  fee  in  this  Court,  \  gold  mohur. 
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The  »8lh  August  1874. 

Presenl: 

The  Hon'ble  J.  a.  Pheat  and  G.  G.  Morris, 

Notice  nnder  Act  VIII.  of  1859,  ■.  3i6— Execu- 
tion—LJmitAtiDii— Act  IX.  of  1871,  Scb.  11., 
art.  167. 

Case  No.  172  of  1874. 

Hiscetlaneout  Appeal  from  an  order  passed 
by  tht  Judge  of  Tirhool,  dated  the  ijth 
April  1874,  reversing  an  order  of  the 
Moonsiff  of  Mudhoobanee,  dated  Ihe  ijfh 
December  iS^j. 
Koonj  Beharee  Lall  (Decree-holder). 
Appellant, 


Girdharee  Lall  (Judgment-debtor), 
Respondent. 

Baboo  Judoonath  Sahoy  for  Appellant. 

Baboo  Hureehur-  Nath  ioi  Respondent. 

A  notice  issued  within  time  under  Act  Vlll.  of  1859, 
•.  ai6,  and  actually  served  u|>on  the  ludginentMlebCor, 
coostllutei  a  itartin^  point  for  the  commencement  of  a 
new  period  of  limitation  under  Act  IX.  oC  1S71,  Sch.  II., 
»rt.  167;  any  question  as  to  its  bona  fides  notwith- 
'  ttandioe- 

Fhear,  J. — The  present  application  for 
execution  nas  made  on  the  nth  July  1873; 
and  that  date  was  certainly  within  three 
years  of  the  loth  April  iS?!,  when  notice 
was  served  upon  the  judgment-debtor  under 
section  216  of  the  Civil  Procedure  Code. 
This  being  so,  the'  present  application  is 
within  time  under  the  words  of  article  167, 
Schedule  II.  of  Act  IX.  of  1871. 

It  has  been  argued  before  U3  that  the  notice 
of  April  1871  ought  not  to  be  reclfoned  as  a 
bond-fide  proceeding,  and  therefore  ought 
not  to  be  availed  of.  But  the  express  words 
of  the  Legislature  have  made  it  a  starting 
point  in  the  counting  of  time,  and  there  is  no 
doubt  that,  at  the  date  when  the  notice 
was  issued  and  served,  time  had  not 
against  the  judgment-creditor  to  bar  I 
because  the  decree  itself  was  only  passed  on 
the  23rd  July  1868.  We  are  not  aware 
ourselves  of  a  single  case  in  which  it 
been  held  that  notice  issued  under  section 
316,  and  actually  served  upon  the  judgment- 
debtor,  has  been  held  a  nonentity  as  not 
being  a  bond-fide  application  for  execution 
of  decree.  But,  however  that  may  be,  there 
tin  be  no  doubt  that  the  Court  was  not 
barred  from  issuing  that  notice,  because  it  was 


within  time ;  and  that  being  so,  it  is.  as  hu 

already    buen    mentioned,    by    the   espresi 
words  of  Ihe  existing  Limitation   Law,  vaf 
8.  sinning  point  for  the  rommencemeniof. 
new    period    or    limitation.     We    think 
the  Lower  Appellate  Court  was  wrong  ie 
decision,  which  must  therefore  be  ren 


The  appellant  must  have  his  costs  boA 
this  Court  and  in  the  Court  below. 


The  2Sth  August  1874. 
Present  : 

The  Honbic  J.  B.  Phear  and  G.  G.  Mor 
Judga. 

Wassilat— Interest— Exec  utions-pi 

Case  No.  174  of  1874. 

Mis(eItan(ous  Appeal  from  an  order  f 
by   the   Judge   of  Sarun,   dated  tht  /? 
April    iSy^,    modifying    tin    order  af^ 
Sii/'ordinale   Judge  of  that  District,  C 
the  Hth  Seplember  1S73. 

Ajoodhya  Pershad  and  others  (some  0 
judgment-debtors),  Appellants, 


Jowahir  Lall  and  another  (two  of  the  D< 
holders),  Respondents. 

Baboo  Judoonath  Sahoy  for  Appellantl. 
h'lu'j  Katee  Kishen  Sen  for  RespondH 
Liassilat.  tether  with  nl 


dispossc. 
P!ua 


espect  uE  the  several  I 


7,— THEdecreeinthiscflscdirei 
tli;ii  wassilat  should  be  assessed  during 
cxLviiiion-proceedings  in  respect  (rf 
period  of  theplaintiff'sdispossession.andffli 
ed  ilMt  the  judgment-debtor  should  p^ 
wn-^-:iUt  so  assessed  together  with 
Thi'  decree  does  not,  as  the  Judge  s 
im.iLjiiie,  deal  with  separate  sums  in 
of  ilie  several  years  which  constituted 
per:Oii  oi  dispossession,  and  direct  im 
to  run  upon  each  of  those  separate  1 
In.l'-'Cii  it  would  have  been  irregular  if  3 
done  so.  And  therefore  the  order  of; 
Subordinaie  Judge  seems  to  be  a  rigbn* 
and  ought  not  to  have  been  disturbed  bjtl 
Lower  AppelUie  Court. 

As  to  tlie  second  objection,  we  are  01.- 
to   say   on  special  a'ppeal    that  the  wW 
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which  both  the  lower  Courts  have  seen 
reason  to  deduce  from  the  jummabundee 
papers  were  not  justified  as  a  matter  of  fact. 
In  all  cases  the  evidence  as  to  the  receipts 
J3  to  be  taken  strictly  against  the  wrong- 
doer. We  have  not  had  any  ground  shown 
to  us  for  supposing  that  any  injustice  had 
been  done  to  the  judgment-debtor. 

On  the  whole,  we  think  that  the  order  of 
the  lower  Court,  so  far  as  it  affects  the  inter- 
est directed  to  be  paid,  should  be  set  aside. 
The  rest  of  the  order  will  stand. 

The  appellant  is  entitled  to  his  costs  both 
in  this  Court  and  in  the  Lower  Appellate 
Court. 


The  28th  August  1874. 

Present : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges, 

finhaQcement  of  Rent— Form  of  Notice— Act 
I  VI 11.  (B.  C.)of  Z869,  s.  x8. 

Case  No.  2290  of  1873, 

I 

;  t 

Special  Appeal  from  a  decision  passed  by 
the     Officiating     Additional    Judge     of 

I,  the      2^'PergunnahSy      dated      the       ist 

■  September  iSyjy  reversing  a  decision  of 
the  Moonsiff  of  Diamond  Harbour ^  dated 

I    ihe  2$th  November  1872. 

Shib  Narain  Ghose  (Defendant),  Appellant, 

versus 

Aukhil  Chunder  Mookerjee  and  others 
(Plaintiffs),  Respondents. 

I  Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

I  -Before  a  landlord  can  enhance  his  rent,  he  is  bound  to 
"^'>nn  his  tenant  by  written  notice  of  the  specific  grounds 


on  which  he  claims  to  enhance;  e. g.,  if  it  is  sought  to 
base  enhancement  on  increased  productive  powers  of 
the  land,  there  ought  to  be  a  special  declaration  of  the 
particular  causes  of  increase ;  the  mer*^  words  of  Act 
VIII.  (B.  C.)  of  1869,  s.  IS,  cl.  2,  are  not  to  be  consi- 
dered sufficient  notice  in  all  cases. 


Ainslie,  J. — This  is  a  suit  for  arrears  of 
rent  at  enhanced  rate  after  issue  of  notice. 
The  Lower  Appellale  Court  has  found  the 
tenure  to  be  liable  to  enhancement,  and 
remanded  the  suit  for  determination  of  the 
questions  whether  or  not  all  the  grounds  of 
enhancement,  as  stated  in  the  notice,  are  true ; 
and  if  so,  what  rates  of  rent  the  plaintiffs 
are  entitled  to.?  The  special  appellant 
objects  to  the  finding  of  fact  as  to  the  liabi- 
lity of  the  tenure  to  enhancement,  and  also 
urges  that  the  notice  is  bad,  and  the  suit 
ought  to  have  been  dismissed.  The  objec- 
tion as  to  the  finding  of  fact  is  two-fold : 
firstly,  that  the  Judge  is  wrong  in  refusing 
to  use  the  hisabs  relied  upon  by  the  defend- 
ant as  evidence  in  the  case ;  and,  secondly, 
that  he  has  fallen  into  error  in  saying  that 
it  was  not  shown  for  what  years  certain 
dakhilas  were  given.  Now  the  Judge, 
after  setting  out  the  explanation  tendered  by 
the  defendent  to  account  for  the  non*produc- 
tion  in  the  earlier  suit  of  the  hisabs  now 
produced,  observes:  "Now  this  story, 
"which  is  borne  out  by  the  record,  suffix 
"ciently  explains  why  the  defendant  did 
"  not  produce  the  dakhilas  which  had  been 
"  lost,  but  it  does  not  afford  any  explanation 
**  why  these  hisabs,  which  must,  if  genuine, 
"then  have  been  in  his  possession,  were  not 
"  produced  or  even  referred  to.  It  is  impos- 
"  sible  for  me  to  believe  that  they  then  were 
"in  existence,  and  yet  that  no  reference 
"  whatever  was  made  to  them  in  any  of  the 
"  stages  of  this  case.  The  chief  ground  of 
"the  appeal  to  the  Judge  apparently  was 
"  that  the  Deputy  Collector  decided  the  case 
"too  hastily,  and  without  giving  him  time 
"to  ascertain  what  had  become  of  the 
"dakhilas.  Now,  if,  at  the  time  he  made 
"  that  appeal,  these  very  hisabs,  which  were 
"  sufficient  to  prove  all  that  it  was  essential 
"he  should  prove  in  that  case,  were  actually 
"in  his  possession,  is  it  possible  that  he 
"  should  not  have  alluded  to  them,  or  asked 
"the  Judge  to  accept  them  at  the  appeal- 
"  stage,  a  request  which  is  so  constantly 
"  made  in  appeals  preferred  to  the  Judge  ? 
"But,  instead  of  this,  he  only  stated  that 
"  unfortunately  his  documents  had  been  lost." 
The  Judge,  therefore,  has  clearly  come  to 
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the  conclusion  that  the  hisabs  now  tendered 
in  evidence  are  not  genuine  documents;  and 
having  come  to  this  conclusion,  he  says  it 
must  be  held  that  the  defendant  has  quite 
failed  to  prove  payment  at  unvaried  rate,  and 
that  his  jumma  is  consequently  liable  to 
enhancement.  It  is  urged  that  the  Judge 
neglected  to  consider  the  oral  evidence.  We 
do  not  think  that  this  was  so,  but  rather  that 
he  considered  it  in  connection  with  the 
hisabs  put  forward  by  t^e  defendant,  which 
he  held  to  be  spurious.  Then,  as  to  the 
other  part  of  the  objection,  it  is  clear  that 
the  Judge  held  not  only  that  the  dakhilas 
produced  in  the  former  suit,  and  which  had 
been  proved  to  have  bee.n  destroyed  in  the 
cyclone  of  1864,  had  not  been  sufficiently 
proved,  inasmuch  ^s  the  defendant  failed  to 
show  to  what  years  they  referred ;  but  he 
further  held  that  they  would  have  been 
insufficient  to  establish  the  defendant's  case 
as  not  extending  over  more  than  a  few  of  the 
years  for  which  it  was  necessary  for  him  to 
prove  payment  at  an  unchanged  rate.  As- 
suming that  the  defendant's  own  evidence 
as  to  the  years  to  which  the  lost  dakhilas 
applied  is  true,  it  still  appears  that  they  do 
not  range  over  any  thing  like  a  period  of 
twenty  years,  and  they  do  not  of  themselves 
prove  an  uniform  payment  of  rent  during 
that  period.  The  defendant  attempted  to 
supplement  this  deficiency  by  other  evidence, 
which  is  found  to  be  false;  consequently, 
we  think  there  are  no  grounds  on  which  we 
should  disturb  the  finding  that  the  tenure  is 
liable  to  enhancement. 

The  question  then  remains  whether 
the  notice  served  on  the  defendant  is 
sufficient  to  support  this  suit.  The  defend- 
ant appears  to  hold  this  land  in  four 
separate  mouzahs,  to  three  of  which  the 
notice  applies ;  and  the  first  Court,  in  dispos- 
ing of  the  plea-lhat  the  notice  is  defective, 
found  in  favour  of  the  plaintiffs  that  these 
jummas  had  never  been  consolidated,  and  so 
far  we  must  take  it  that  the  Judge  concurred 
with  the  first  Court.  The  notice  of  en- 
hancement sets  out  two  grounds  :yfrj//y,  that 
the  productiveness  of  the  land  and  the  value 
of  the  crops  had  increased  "independently  of 
the  tenant's  expense  and  exertion;  and 
secondly,  that  the  jumma  is  less  than  that 
current  for  surrounding  lands  in  the  same 
village.  The  Moonsiff  held  the  notice  to  be 
insufficient  under  the  second  head.  He  did 
not  consider  the  first  at  all,  as  he  had  come 
to  the  conclusion  that  the  tenure  was  pro- 
tected from  enhancement.  The  Lower  Appel- 
late Court,  in  its  remand-order,  does  not  deal 


with  the  question  of  the  sufficiency  of  the 
notice  in  terms ;  but  we  think  we  mast  take 
it  that  the  Judge  held  the  notice  to  be  good, 
inasmuch  as  he  directs  the  Moonsiff  to  deter- 
mine whether  or  not  all  the  grounds  of 
enhancement  stated  in  it  are  true,  and  if  so, 
what  rates  of  rent  the  plaintiffs  are  CDtitled 
to. 

On   behalf   of   the   special    appellant  a 
decision  in  21  Weekly  Reporter,  p.  33,  was 
cited.     That  judgment  shows  that  the  lands 
to  which  that  suit  referred  were  very  exten- 
sive, and  were  comprised  in  not  less  than  59 
separate  plots,  and  it  was  held  that  a  notice 
specifying  all  the  grounds  of  enhancemesi 
mentioned    in   the   Act   without   any  detail 
showing  the  particular  lands  to  which  ibe 
grounds  were  intended  to  apply  was  not  a 
sufficient  notice  in  such  cases.     The  Chief 
Justice  savs  as  follows :  ''The  intention  i 
"  that  is  that  the  under-tenant  or  t}'01  shai 
"  be   informed  of  the  grounds  upon  whidi 
"  the  landlord  seeks  to  have  the  higher  rent. 
"  This   is    not   satisfied   by  giving  a  notice 
"  specifying  all  the  grounds  of  enhancemeBt 
"  mentioned  in  the  Act,  some  of  which  mtj 
"  apply  to  one  part  of  the  land  and  sofl« 
"  to  another.     It  leaves  the  tenant  in  aacer- 
"  tainty  as  to  the  ground  upon    which  the 
"  higher    rent   is   demanded.     It    does  b^ 
"give  him  information  which,  we  think, *t 
"  was   intended    he   should    have.    In  ^ 
"  case  there  are  59  plots  of  land,  containifil 
"altogether  124  beeghas.     It  is  impo^ibfe 
"  to  suppose  that  the  same  grounds  of  en* 
"  hancement,  even  if  they  were  consisicat, 
"  would    apply    to    every   plot.     One  part 
"  may  be  subject  to  enhancement  on  out 
"  ground,  and  another  part  on  another,  and 
"  this  notice  does  not  enable  the  tenant  to 
"tell    what   it   is    that   the    landlord  reallf 
"  asserts  as  to  his  right  to  enhance."    The 
Court  did  not  hold  that  ihe  notice  was  bad, 
simply  because  it  failed  to  contain  all  ibe 
three  grounds  of  enhancement  mentioned  m 
section  18  of  Act  VIII.  of  1869  (B.  C.).^"^ 
because  there  was  nothing  in  it  to  give  the 
ryot  information  of  the  particular  grounds 
of  the  claim  to  enhancement  slated  by  ths 
plaintiff.     Then  the  question  is,  whether,  ia 
the  present  case,  the  notice  gave  such  infono* 
ation.      As   to   the   second   ground  of  en- 
hancement, viz,,  that   the   rents   paid  "^ 
below  the  prevailing  rates,  it  may  probably 
be  assumed  that  it  was  intended  to  applf  ^^ 
the  whole  of  the  lands  in  the  three  villages 
mentioned,  each  portion  being  compared  with 
those  immediately  adjacent  to  it,  and  thitit 
was  so  far  a  good  notice ;  but,  when  wc  looi 
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to  the  first  ground  stated  in  the  notice,  viz., 
that  the  productiveness  of  the  land  and  the 
value  of  the  crops  had  increased  independ- 
ently of  the   expense  and  exertion   of  the 
tenant,  it  is  difficult  to  see  howr  this  can  be 
taken  as  a  declaration  that  the  productive 
powers  of  the  land  had  increased  in  every 
part  from  the  same  or  similar  causes,  and  to 
an  equal  extent,  when  no  cause  at  all  is 
.  stated.     It  was  said  that  the  notice  is  in  the 
form  prescribed  by  section  18,  but  it  appears 
fto  us  that  section  18  does  not  prescribe  the 
Fform  of  a  notice  at  all.     It  only  declares  in 
general  terms  the  conditions  under  which  a 
fipiaim  for  enhancement  can  be  maintained. 
*tJnder  the   second   clause    of  the   section 
[there  may  be  a  general  declaration  that  the 
lue  of  the  produce  has  increased  other- 
[irise  than  throuijh  the  agency  of  the  tenant, 
from  a  general  rise  in  the  prices,  and  such 
declaration  would  probably  apply  to  the 
rhole  of  the  lands  held, by  the  tenant;  but 
it  is  sought  to  base  enhancement  on  in- 
reased  productive  powers  of  the  land,  there 
ight   to   be   a   special   declaration  in  the 
tice  of  the  particular  causes  of  increase, 
for  instance,  a  ryot  has  a  large  holding 
^mprising  land  of  various  descriptions,  one 
may  be  capable  of  being  improved  by 
droved  facilities  of  Irrigation,  and  another 
by  means  of  an  opposite  character,  viz., 
improving  the  drainage ;  it  cannot  in  such 
.case  be  held  that  a  notice  merely  in  the 
Is  of  the    second  clause  of  section   18 
iciently  informs  the  ryot  as  to  the  zemin- 
r's  claim.     We  think  a  landlord  is  bound 
inform  his  tenant  by  written  notice  of  the 
^cific    grounds   on   which   he   claims    to 
ifaance,  and  that  the  mere  words  of  the  clause 
re  not  to  be  considered  sufficient  notice  in  all 
JS.     On  these  grounds,  we  would  hold  that 
notice  in  this  case,  so  far  as  it  is  a  notice 
ider  the  second  clause  of  section  18,  and 
id  on  the  increased  productive  powers  of 
soil,  is  bad  ;  but  that  so  far  as  it  is  based 
the  other  part  of  the  clause,  viz.,  the  in- 
!?**ased  value  of  the  produce  arising  from 
|| general  rise  in  prices,  it  is  a  good  notice.    It 
:fe  not  for   us   to 'say  whether  there  is  any 
[Evidence  on  the  record  as  to  this  particular 
Hnt.    That  will  have  to  be  considered  by 
first  Court  in  carrying  out  the  order  of 
land.     The   notice  must  be  taken  to  be 
[^sufficient  notice  under  the  ist  clause  and 
ler  the  first  branch  of  the  2nd  clause  of. 
Ipiion  18,  and  not  a  sufficient  notice  under 
second  part  of  the  latter  clause.     Con- 
equently,  we  think  that  this  special  appeal 

I8t  be  dismissed  with'costs. 


The  28th  August  1874. 


Present : 


The  Hon'ble  F.  B.  Kemp,  Judge, 

Special  Appeal— Questions  of  Evidence— Uni- 
form Rent— Presumption  under  Act  VIII. 
(B.C.)  of  1869,  8.  4— Eviction— Tenant's 
Rights. 

Case  No.  40  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore,  dated  the  lyth 
November  18^3,  affirming  a  decision  of 
the  Moonsiff  0/  Naraii,  dated  the  31st 
March  i8yj. 

Rashbehary  Ghose  (Plaintiff),  Appellant, 

versus 

Ram  Coomar  Ghose  (Defendant), 
Respondents. 

Baboos  Kalee  Mohun  Dass,  Motee  Lall 
Mookerjee,  and  Bungseedhur  Sein  for 
Appellant. 

Baboo  Grija  Sunkur  Mozoomdar  for 
Respondent. 

In  this  case  there  having  been  a  conflict  of  opinion 
between  the  Court  of  first  instance  and  the  Lower 
Appellate  Court  as  to  the  character  and  sufficiency  of 
the  evidence,  the  High  Court  in  special  appeal  took 
into  consideration  and  decided  the  question  of  evidence. 

In  order  to  support  a  finding  of  uniform  payment  of 
rent  for  20  years  (Act  VIII.  B.C.  of  1S69,  s.4),  it  is  not 
necessary  that  there  should  be  evidence  bearing  direct- 
ly on  every  year  of  thit  number  ;  it  is  sufficient  if  the 
whole  interval  is  included  between  limits  upon  which 
the  evidence  bears,  provided  that  that  evidence  is  such 
as  to  lead  to  the  belief  that  the  rent  was  uniform 
throughout  the  intervening  period. 

If  a  ryot  holding  at  a  particular  rent  is  unlawfully 
evicted,  he  does  not  necessarily  cease  to  hold  at  that 
rent;  and  if  he  is  restored  to  possession,  he  is  restored 
to  his  original  holding. 

The  main  point  for  decision  in  this  special 
appeal  is,  whether  the  ryot-defendant,  special 
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respondent,  is  entitled  to  the  presumption 
arising  under  section  4,  Act  VIII.  of  1869, 
that  is  to  say,  whether  he  has  proved  that 
the  rent  which  he  has  paid  has  not  been 
changed  for  a  period  of  20  years  before  the 
commencement  of  the  suit.  Now,  in  arriving 
at  a  decision  on  this  point,  I  propose  to  guide 
myself  by  the  remarks  laid  down  by  Mr. 
Justice  Phear  in  a  decision  to  be  found  in 
.Vol.  VIII.,  Weekly  Reporter,  page  285. 
That  learned  Judge  observes  "  that  the  rent 
may  have  remained  unchanged  during  any 
number  of  years,  although  the  actual 
payments  in  respect  of  rent  may,  from  one 
cause  or  another,  have  been  very  unequal 
during  the  same  time,  or  even  nothing  ;" 
and  further  on  in  the  same  judgment,  **  that 
to  support  a  finding  of  uniformity  ifor  any 
given  number  of  years,  it  is  not  necessary 
that  there  should  be  evidence  bearing 
directly  on  every  year  of  that  number,  that 
is  twenty  years  ;  Jt  is  sufficient  if  the  whole 
space  of  that  time  is  included  between  limits 
upon  which  the  evidence  bears,  provided 
that  that  evidence  i3  such  as  to  lead  to  the 
belief  that  the  rent  was  uniform  throughout 
the  intervening  period."  Now  in  this  case 
the  dakhilas  which  have  been  filed  by  the 
ryot  range  from  the  year  1 24 1  to  the  year 
1278,  a  very  long  period.  The  suit  is 
brought  in  1279.  ^he  Courts  below  have 
come  to  a  different  conclusion  with  respect 
to  the  evidence  filed  by  the  ryot  in  support 
of  his  plea  of  uniform  payment  of  rent  for 
20  years.  The  Moonsiff  has  rejected  that 
evidence.  The  Judge  has  thought  it  good 
and  sufficient.  Both  judgments  are  careful 
judgments,  and  both  officers  have  carefully 
gone  into  the  case.  There  being  a  conflict 
of  opinion  I  have  given  the  case  full 
consideration,  and  it  has  been  fully  and  ably 
argued  before  me.  The  ryot  has  to  prove 
the  uniform  payment  of  rent  from  say  1359 
to  1279.  Now  in  this  case  the  ryot  has 
given  his  evidence,  and  he  swears  to  the 
genuineness  of  the  dakhilas  filed  by  him. 
The  opposite  party,  instead  of  producing 
their  naebs  and  other  officers  to  rebut  the 
evidence  of  the  ryot,  has  forced  the  ryot  to 
go  into  the  enemy's  camp  and  to  cite  the 
zemindaree  r.mlah.  1  may  say  with  refer- 
ence to  the  evidence  of  the  zemindaree 
amlah  that,  with  the  exception  of  the  fact 
that  one  of  them  says  that  the  word  "  joe  " 
in  one  of  .the  dakhilas  filed  by  the  defendant 
is  not  in  his  handwriting,  their  evidence  is 
on  the  whole  in  support  of  the  defendant's 
plea.  Looking  therefore  to  the  proof  which 
has  been  filed  by  the  defendant  in  suppprt  of 


his  plea  of .  uniform  payment  of  rent  from 
1259  ^o  1279.  ^^^  ^rs^  thing  that  strikes  one 
is  that  there  is  a  break  in  the  continuity  of 
these  payments;  the  break  is  from  1260 to. 
1268.  The  ryot,  to  account  for  tbat,  states 
that  he  was  ousted  by  a  vis  major,  tbat  lie 
brought  a  suit  and  obtained  possession,  aod 
the  decree  of  the  Court  giving  him  posses- 
sion is  filed.  In  a  case  which  is  to  befoaod 
in  the  special  number  of  the  Weekly 
Reporter,  page  91,  it  has  been  ruled  brt 
Bench  of  two  Judges  of  this  Court  tb^  if 
a  ryot  holding  at  a  particular  rent  is 
unlawfully  evicted,  he  does  not  necessanlj 
cease  to  hold  at  that  rent;  that  evictioUt 
though  it  would  put  an  end  to  the  lyot'i 
possession,  would  not  destroy  his  holding, 
and  therefore  if  a  ryot  is  restored  to  posses* 
sion  he  is  restored  to  his  original  holding. 
Now  from  1268,  when  the  ryot  was  rcstoidl 
to  his  holding  and  to  his  original  possession^ 
to  1269,  the  rent  was  deposited  in 
Coliectorate.  This  has  been  supported 
challans.  In  1270  the  three  co-sharers 
the  superior  holding  appear  to  have  se 
and  Bama  Sponduree,  the  lessor  of  the  sped 
appellant,  from  that  period,  or  from  ujl 
collected  the  rents  of  her  one-third  sbnc; 
from  1270  to  1273  the  rent  was 
collected  at  a  uniform  rate  from  the  defi 
ant,  and  a  dakhila  was  given  to  him  for 
rent  of  those  years  on  the  i9ih  of  M 
1276,  and  the  said  dakhila  has  been  pro 
by  one  of  the  amlahs  of  the  special  appell 
Dinonath.  From  1274  to  1276  the  rem 
also  deposited  in  the  Coliectorate.  A 
appears  to  have  been  brought  by  the  plaim 
for  the  rent  of  those  years,  but  bis  si 
was  dismissed,  inasmuch  as  the  Court  foai 
that  the  defendant  had  already  deposit 
the  rents  for  these  years  in  the  Collector; 
The  rents  for  the  years  1277  *"d  1278  w 
also  deposited  by  the  defendant,  the  r\'ot, 
the  Coliectorate,  and  I  am  informed  by 
pleader  who  appears  for  the  ryot  that  tbe 
special  appellant  himself  drew  out  that 
money,  and  that  averment  has  not  beefti 
contradicted  by  the  pleader  for  the  special 
appellant.  I  think  therefore  on  the  whole  tbH 
if  ever  there  was  a  case  in  which  a  ryot  hi| 
proved  his  plea  that  he  is  entitled  to  tb^ 
presumption  arising  under  section  4,  namel]^. 
by  payment  at  a  uniform  rate  for  20  fS^ 
prior  to  suit,  this  is  a  case.  1  ihercfart 
confirm  the  decision  of  the  Judge,  1^ 
dismiss  the  special  appeal  with  costs. 
Pleader's  fees  i  gold  mohur. 


18740 


Civil 


TAt    WESKLY   itsi^ORtKR. 


JiuiiHgs. 


480 


The  28th  August  1874. 
Preseni : 
TheHon^ble  F.  B.  Kemp,  Judge. 

1  Enhancement  of  Rent^Suit  by  Co-sharer— 

Objection. 

Case  No.  48  of  1874. 

utcial    Appeal   from     a     decision    passed 

by  the   Officiating    Judge   of    Tipperah, 

■  dated  the  J2th   September  iSyj^  reversing 

a  decision    of  the    Moons  iff    of  Nassir- 

nnggur,  dated  the  loth  April  i8yj. 

'Gour  Kishore  Dutt  and  others  (Plaintiffs), 

Appellants^ 

versus 

Shaikh  Akbur  and  others  (Defendants), 
Respondents, 

txjs  Umbika  Churn  Banerjee  and  Bharut 
Chunier  Dutt  for  Appellants. 

Uotilvie  Serajul  Islam  for  Respondent. 

a  suit  for  enhanced  rent,  the  objection  that 
tiff  su:;d  without  joinin.fi^  his  co-sharers  with  him 
irties  wa.s  not  allowed  to  be  taken  for  the  first  time 

Lower  Appellate  Court. 

'ttis  was  a  suit  for  enhanced  rent.     The 

iliff  stated   that   he   was    the  ijaradar ; 

the  ijara,  taking   it   as   a   whole,    was 

12  annas  1 2  gundas ;  that   the    defend- 

[■lyot  was   liable  to   pay  enhanced  rent ; 

that,  according   to  the   russud  of  the 

ImifE's  ijara,  that  is  to  say,  deducting  7 

las  and  5  gundas,  he  was  entitled  for  the 

laining  5  annas  odd  gundas  to  so  much 


jThe  defendant  took  no  objection  on  the 
iintiff's  suing  to  enhance  without  joining 
co-sharers  in  the  suit,  nor  did  the  defend- 
ttake  any  objection  to  the  notice  having 
jfcn  served  in  1277. 

Tbe  Moonsiff  gave  the  plaintiff  a  decree. 
^Tbe  Judge  reversed  that  decree,  holding 
tbat,  because  the  plaintiff  had  not  joined 
to-sharers  as  parlies,  the  suit  must  fail. 
«lso  held  that  the  plaintiff's  ijara  corn- 
iced in  1278,  and  that  therefore  the  notice 
1277  must  be  false,  and  must  be  bad.  On 
two  grounds  alone  the  Judge  reversed  the 
tosiff's  decision.  The  Ameen,  who  was 
to  make  an  enquiry,  found  that  the  collec- 
were  separate,  that  is,  that  the  coUec- 
is  of  the  7  annas  odd  gundas  were 
^rate  from  the  collections  of  the  5  annas 
id  odd  gundas, 
^  This  plea  was  not  tal&n  in  the  first  Court, 

Vol.  XXII.    . 


and  it  ou^ht  not  to  have  been  raised  by  the 
Judj^e  under  the  ruling  of  this  Court  in  the 
case  of  Nanoo  Roy  vs,  Jhoomuck  Lall 
Dass,  to  be  found  in   18  Weekly  Reporter, 

Then  as  to  the  notice,  it  is  clear  that  the 
Judge  has  mistaken  the  plaintiff's  case.  The 
plaintiff  was  the  former  ijaradar,  and  this  was 
only  a  renewal  of  the  former  ijara,  and 
therefore  there  was  nothing  wrong  in  the 
notice  having  been  issued  in  1277. 

The  decision  of  the  Judge  must  be  reversed, 
and  the  case  remanded  to  him  for  trial  of  the 
other  questions  raised  before  the  Moonsiff. 


The  3i3t  August  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G. 
Morris,  Judges, 

Evidence  of  Payment  of  Rent~Ag;ent's  Receipts. 

Cases  Nos.  2449  an!  245  ^  of  1873. 

Special  Appeals  from  decisions  pasied  by 
the  Officiating  Judge  of  Purneah^ 
dated  respectively  the  26th'  and  2'jth 
August  iS'/jy  reversing  a  decision  of  the 
Sudder  Moonsiff  of  that  District,  dated  the 
14th  July  1873. 

Shaikh  Ameer  Buksh  and  another  (Plaintiffs), 

Appellants, 

versus 

Yusuf  Ali  and  others  (Defendants), 
Respondents, 

Mr,  C,  Gregory  for  Appellants. 

Moonshee  Mahomed  Fusufioi 
Respondents. 

Receipts  sif^ned  bjr  the  landlord's  a^ent^  if  shown  to 
be  authentic,  are  pritnd'fcicie  evidence  of  payment  of 
rent,  bu  t  not  conclusive  evidence. 

Phear,  J, — We  think  that  this  case  has 
not  been  sufficiently  tried  in  the  Lower 
Appellate  Court.  The  burden  lay  upon  the 
defendant  to  prove  that  he  paid  the  money 
which  was  claimed  from  him.  He  produced 
receipts  purporting  to  have  bsen  given  him 
by  the  puiwaree  of  the  plaintiff.  In  the 
first  of  the  two  cases,  the  Judge  says:  "The 
"  lower  Court  has  very  improperly  decreed 
"  the  whole  amount,  relying  on  the  fact  that 
"  the  putwaree  and  his  naib  are  relations  of 
"  the  defendants.  This  is  no  reason  For  decree- 
''  ing  the  amount  claimed ;  if  the  putwaree 
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"  has  realized  the  amount,  he  and  not  the 
"  ryot  is  responsible ;  and  even  suppose  the 
"putwaree  to  have  granted  the  receipts 
*' without  having  realized  the  rent,  he  is 
"still  responsible.  The  defendants  hold 
**  receipts  •  duly  attested,  which  bar  any 
*'  further  claim  on  the  part  of  the  zemindar." 
But  the  Judge  stopped  short  of  saying  that, 
in  his  opinion,  actual  payment  by  the  defend- 
ant to  the  putwaree  or  naib-putwaree  is  in 
fact  proved.  He  seems  to  say  :  "  It  is  enough 
for  the  defendant  if  he  produced  duly-attest- 
ed receipts ;"  that  is,  we  suppose,  receipts 
signed  by  the  agent  of  the  plaintiff.  Now, 
although  receipts  of  this  kind,  if  shown  to 
be  authentic,  are  primdr facie  evidence  of 
payment,  they  are  not  conclusive  evidence 
of  payment.  And  the  first  Court,  for  reasons 
which  it  gave,  disbelieved  these  receipts.  It 
formed  the  opinion  that  the  receipts  h  \d  been 
written  and  signed  by  the  naib- putwaree  for 
the  purpose  of  affording  a  defence  to  these 
actions.  And,  of  course,  it  may  be  conceived 
that  this  may-  be  a  true  view  of  the  result 
of  the  evidence.  Bat  however  this  m.iy  be, 
the  Lower  Appellate  Court  ought  to  have 
come  to  a  definite  finding  of  fact  with  rej:ard 
to  this  poin^ 

In  the  second  case  the  Judj^esays  :  "  This 
"case  is  very  similar  tj  the  one  decided 
"yesterday,  No.  124  (that  is,  the  first  of 
"  the  two  cases) ;  the  dcfen  Jants  pleid  pay- 
"  nient  in  full,  and  pro  Juce  receipts  which 
"  have  been  attested  by  the  collecting  offi:er. 
"If  the  putwaree  has  granted  receipts  for 
"  money  for  which  he  has  not  accounted,  the 
"  responsibility  lies  upon  him.  Defendant 
"  has  proved  payment,  and  must  iheretore  be 
"discharged  from  all  liability.'" 

Here,  again,  we  find  the  Judge  speaking  as 
if  the  receipt  signed  by  the  putwaree  was 
itself  conclusive  on  the  issue  which  he  had 
to  try.  It  wjuld  appear  when  he  said 
*•  the  defendant  has  proved  piyment," 
he  meant  that  he  has  produced  re- 
ceipts signed  by  the  plaintiff's  agent.  But, 
fpr  the  reasons  just  now  given,  this  is  not 
enough.  The  Lower  Appellate  Court  oui^ht, 
upon  all  the  evidence  before  it,  to  come  10  a 
finding  of  fagt  whether  or  not  the  defendant 
had  actually  paid  the  money  as  he  said  he 
had. 

We  reverse  the  decision  of  the  Lower 
Appellate  Court  in  the  first  of  these  cases, 
namely,  2449,  and  remand  the  case  to  that 
Court  for  retrial.     Costs  will  abide  the  event. 

In  the  second  of  the  two  cases,  namely, 
2>t54>  no  appeal  lies,  and  therefore  the  appeal 
must  be  r;cjected  but  without  costs. 


The  31st  August  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Act  XL.  of  1858,  ss.  8  &  9— Appointment  of 
Mana^rer — Procedure. 

Cases  Nos.  159  and  199  of  1874. 

Miscellaneous  Appeals  from  an  oritr 
passed  by  the  Judge  of  Purneah^  daki 
the  loth  June  18^4, 

Syud  Hyder  Rezi  and  another  (Petitiooers), 

Appellants^ 

versus 

The  Collector  c)f  Purneah  (Opposite-party). 

Respondenz. 

The  Advocate- General  and  Messrs,  J,  P- 
Kennedy,  C.  Pt/Tard,  G.  If.  P.  £vm 
M.  M.  Ghou,  G.  Gregory^  C.  Oregon, 
and  K.  /'.  Allan,  Baboo  Ashootosh  Dharr, 
and  Moonshees  Mahomed  Fuiuf,  Abk^ 
BjLree  a;id  Serajul  Islam  for  Appellants. 

Bab  JO  Unnodi  Per  shad  Banerjce 
for  Respondent. 

Under  Art  XL.  of  1S5S,  s.  9,  tie  Judg-e  has  nopo»ff 
to  appoint  t'le  (Jollector  ai  rn  maijcr  of  the  estate  of  ths 
minor,  until  h?  is  siti>»i'^J  that  nr>  person  has  established 
title  to  a  certiHcat-i  under  a  will  or  dsed,  and  that  there 
is  n.)  relative  willln^f  and  fit  to  be  entrusted  with  tiK 
cW:irjfj  of  th»  property;  and  bjth  these  altcroatitres 
must  bi  provt_'d  to  t'le  Cijrc  in  t'l:  ordcaary  way  bj 
evidence  brouijht  before  the  Court. 

Fhear,  J. — In  these  cases,  it  appears  ta 
us  that  proper  judicial  discretion  has  not 
been  exercised  in  the  niaiter  of  the  peti:ioas. 
The  Judge  says  :  "In  such  a  case  the  la* 
**  directs  ine  to  enquire  into  the  propinqoi? 
**  and  fitness  of  relations  willing  io  art  for 
•*  the  minors,  and  to  adjudicate  accordingly. 
"  My  enquiry  is,  of  course,  supposed  to  be 
"  more  or  less  judicial;  at  the  same  time  I 
"  am  not  bound  to  strict  evidence  or  procc- 
"  dure,  as  the  law  empowers  ms  to  ad  e^* 
"  on  a  Collector  s  report  of  fitness  ;  aod  it 
*'  must  therefore  fully  recognize  my  rigitf 
"  and  my  duty  to  act  upon  my  own  opioid 
•'  of  fitness  even  though  it  may  not  be 
"  founded  on  legal  evidence  with  all  itf. 
"  technical  adjuncts.  Tne  object  of  the  law 
*'  too  is  clearly  very  much  more  the  pi* 
"  tection  of  the  minors  than  the  a(Jjudicaiipn 
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*  of  the  claims  of  the  contending  applicanls." 
And  accordingly,  in  this  view,  the  Judge  has 
determined  the  matters  before  him  rather 
upon  speculative  grounds  than  upon  the 
foundation  of  any  facts  established  by  proper 
evidence;  and  we  think  for  this  reason  that 
\kis  decision  cannot  be  allowed  to  stand. 

We  have  before,  on  other  occasions,  found 
it  necessary  to  point  out  that,  under  section  9. 
Act  XL.  of  1858,  the  Judge  has  no  power 
lo  appoint  the  Collector  as  manager  of  the 
sstate  of  the  minor  until  he  is  satisfied  that 
ao  person  has  established  title  to  a  certificate 
nnder  a  will  or  deed,  and  that  there  is  no 
relative  willing  and  tit  to  be  entrusted  with 
ihe  charge  of  the  property  of  the  minor. 
And  both  these  alternatives  must  be  proved 
o  the  satisfaction  of  the  Court  in  the  ordi- 
aary  way  by  evidence  brought  before  the 
Dourt.  The  8th  section,  no  doubt,  says : 
"•The  Court  may  call  upon  the  Collector  or 

*  Magistrate  for  a  report  on  the  character 
*and  qualification  of  any  relative  or  friend 
•of  the  minor,   who  may   be    desirous  or 

*  willing  to  be  entrusted  with  the  charge  of 
his  property  or  person."  And  the  Judge 
;daces  from  this  section  that  the  Legislature 

nded  to  relieve  the  Court  generally  from 
necessity  of  proceeding,  as  in  ordinary 
s,  upon  evidence,  and  enabled  the  Judge 
act  upon  his  own  personal  opinion,  how- 
that  opinion  might  have  been  formed, 
it  seems  to  us  hardly  necessary  to 
rk  that  the  true  effect  of  this  section  is 
|nt  the  reverse  of  this.  The  Legislature, 
i^n  it  thought  it  necessary  to  make  an 
ress  exception  from  the  ordinary  rule^ 
ding  the  character  of  receivable  evi- 
nce in  favour  of  the  Collector  or  Magis- 
e's  report,  must  have  assumed  that  the 
biinary  rules  of  procedure,  evidence,  and 
lai  would,  in  other  respects  than  that  which 
|b  excepted,  be  followed  and  observed.  So 
^  from  thus  relieving  the  Court  from  the 
bUgation  of  ascertaining  the  necessary  facts 
the  means  of  evidence,  it  seems  to 
t  oat  by  implication  that  that  course 
t  be  deviated  from  except  in  the 
iressly  mentioned  particular. 

e  must,  therefore,  reverse  the  order  of 

Jodge,  and  we  send  back  both  petitions 

Judge  in  order  that  he  may  rehear 

matter  of  them  after  giving  all  parties 

eroed  fair  and  reasonable  opportunity  of 

act ng  before  him  such  evidence  relevant 

e  material  alleg^aiions  of  the  petitions  as 

may  think  necessarv  and  proper. 

e  make  no  order  with  respect  to  costs. 


The  31st  August  1874. 
Present : 

« 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Act  VIII.  (B.  C.)  of  1869.  ss.  38  and  39— 
Procedure— Right  of  Suit— Appeal. 

Cases  Nos.  2330  and  2331  of  1873. 

Special  Appeals  from  a  decision  parsed  by 
ihe  Officiating  Additional  Judge  of  Tir^ 
hoot,  dated  the  2yd  June  iSjj,  reversing 
a  decision  0/  the  Moonsiff  of  Durbhiingah, 
dated  the  28th  November  18 j  2. 

Mr.  G.  W.  Crowdy  (Petitioner),  Appellanty 

versus 

Goburdhun  Roy  and  others  (Opposite  Party), 

Respondents. 

Baboos  Juggodanund  Mookerjee  and 
Amerendronath  Chatter jee  for  Appel- 
lant. 

Baboos  Gopal  Lill  Milter  and  Neel 
Madhiib  Sein  fjr  Rtj!{D(mdents. 

* 

Accordin]?  to  the  procedure  prescribed  in  Act  VIII. 
(B.  C.)  ot  1 86 J.  ss.  3s  and  ^h  until  ths  Collector  has 
entered  upon  his  inquiry,  there  is  buc  on^  party  con- 
cerned; and  no  proceedin-^  in  the  shaoe  of  a  suit  or 
appeal  can  Bnd  place  until  after  the  Collector  has  com- 
pleted his  m;:asureinent  ani  record. 


Pheary  J. — Under  section  38  of  the  Bengal 
Rent  Law,  a  proprietor  of  an  estate  or  tenure, 
or  other  person  entitled  10  receive  the  rents 
of  an  estate  or  tenure,  who  cannot  ascertain 
who  are  the  peison^  liaUe  to  pay  rent  to  him 
in  respect  of  the  lands  or  any  part  of  the 
lands  comprised  in  his  estate  or  tenure,  may 
apply  to  the  Court  which   would  have  had 
jurisdiction  in  case  a  suit  had  been  brought 
for  the  recovery  of  those  lands,  for  an  order 
to  measure  the  Ian  Js.     And  upo'^  such  appli- 
cation being  made,  and  the  necessary  costs 
being  deposited,  the  Court  must  order  such 
lands  to  be  measured,  and  cause  a  copy  of  the 
order  to  be  transmitted  to  the  Collector  in 
whose   jurisdiction   the    lands    are    situate, 
"together  with  the  sum  so  deposited  for 
"costs,  and  the  Collector  shall  thereupon 
"  proceed  to  measure  such  lands  and  shall 
"ascertain    and   record   the  names   of  the 
"  persons  in  occupation  of  the  same,  or,  on 
"  the  special  application  of  the  proprietor  or 
"  other  person  aforesaid,  but  not  otherwise, 
"shall  proceed  to  ascertain,  determine,  and 
"record  the  tenures  and  under-tenures,  the 
"rates  of  rent  payable  in  ,respect  of  siich 
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**  lands,  and  the  person  by  whom,  respectively, 
"the  rents  are  payable."     The  Collector  is 
bound  to  act  upon  this  order.     And  section 
39  enacts  that,  •*  afier  he  shall  have  finally 
"completed  any  such  measurement  and  re- 
"  cord,  the  Collector  shall  return  a  copy  thereof 
"to  the  Court  by  which  such  measurement 
"had  been  ordered,  and  such  Court  shall 
"receive  and  record  the  same;  and  every 
"decision   of   the   Collector   made   in  pur- 
"suance   of   the    provisions   of  section   38 
"shall   be   appealable   as  if  the  same  had 
"  been  an  order  of  the  Court  into  which  such 
"copy  had  been  returned,  made  upon  the 
"  day  on  which  such  copy  was  so  returned  ; 
"  but  save  as  aforesaid,  every  decision   of 
"such  Collector  made  in  pursuance  of  the 
"  provisions  of  section   38  shall  be  final." 
The    course    of    procedure    that    is     here 
prescribed  seems  to  be  very  clear,  and  it 
will   be   observed   that   until   the   Collector 
has  entered  upon  his  inquiry  and  got  parties 
before  him  on  the  ground,  there  is  but  one 
party   concerned,  namely,  the  person  who 
applies  to  the  Court  for  an  order  to  measure. 
It  is  not  until  after  the  Collector  has  entered 
upon  his  work  and  completed  his  measure- 
ment and  record  that  any  proceeding  in  the 
shape  of  a  suit  or  appeal  can  find  place.  When, 
however,  he  has  made  his  measurement  and 
record  and  returned  it  to  the  Court,  any  one 
of  the  persons  aggrieved  thereby  may  appeal 
as  if  this  had  been  an  order  of  the  Court 
into    which    it    had    been    returned.     The 
recorded  decision,  or  if  such  an  appeal  is 
presented  and  the  recorded  decision  of  the 
Collector  is  modified  or  reversed  on  appeal, 
then  that  altered  decision,  is  final  and  binding 
on  the  parties  concerned. 

In  the  case  which  is  before  us,  it  appears 
that  Mr.  MacDonald  applied  on  2nd  March 
1872  to  th2  Moonsiff,  under  this  section  38, 
for  an  order  to  be  made  on  the  Collector  for 
measurement  of  certain  land.  And  the  Moon- 
siff, after  several  intervening  proceedina:s, 
in  which  no  one  was  concerned  except  Mr. 
MacDonald,  on  the  13th  March  1872,  made 
an  order  upon  the  Collector,  which  he  himself 
afterwards  somewhat  modified  in  extent. 
After  this  order  was  made,  namely,  on  ist 
October  1872,  one  Goburdhun  and  others 
having,  or  claiming  to  have,  shares  in  the 
same  property  with  Mr.  MacDonald,  objected 
to  the  Moonsiff  that  his  order  ought  not  to 
have  been  made,  because  Mr.  MacDonald 
was  not  the  sole  proprietor  of  the  estate  or 
tenure.  And  the  Moonsiff,  upon  this  objection 
being  made,  appointed  the  23rd  November 
for  the  production  of  evidence  and  the  hearing 


and  determining  of  the  matter  of  this  objec- 
tion. And,  finally,  on  the  28th  November,  the 
Moonsiff  overruled  Goburdhun's  objection. 
As;;ainst  this  decision  of  the  Moonsiff  so  over- 
ruling Goburdhun's  objection,  an  appeal  »as 
preferred  to  the  Judge  on  the  4th  December 
1872.  And  the  Judge  passed  his  decision 
on  the  23rd  June  187^,  reversing  the  decision 
of  the  Moonsiff  ;  and  it  is  against  this  fiaal 
decision  of  the  Judge  that  the  present  appeil 
has  been  preferred  to  us. 

After  the  explanatiDn  which  was  jast  ojw 
given  of  the  forcp  and  effect  of  sections  38  and 
39  of  the  Rent  Law,  it  is  hardly  necessary  for 
us  to  say  that  all  these  proceedings  of 
appeal  are  entirely  misplaced  and  wiihoat 
jurisdiction.  The  order  which  the  MoonsiS 
originally  made  to  the  Collector  on  the  I3iii 
March  was,  in  its  nature,  an  ex-parte  order, 
and  it  was  not  turned  into  a  plaint  or  siart- 
ing-pointof  a  suit  by  reason  of  the  objec- 
tion made  by  Goburdhun  on  the  isi  October 
1872.  It  maybe  that  Goburdhun  had,  it 
that  time,  a  right  tc  point  out  to  the  Moonsif 
that  his  proceedings  had  been  irregular  or 
ill-founded  if  the  case  were  so.  And  the 
Moonsiff  might  have  jurisdiction,  if  upM 
hearing  the  objection  and  the  answer  » it 
he  thought  the  objection  ought  to  preoil 
to  alter  his  original  order.  As  to  thali'^s 
not  necessary  now  to  say  anything.  B« 
it  seems  to  us  that  this  objection  of  Gobm- 
dhun  did  not  amount  to  the  institution  of » 
suit  upon  which  a  regular  course  of  ;ippc»l 

would  run. 

It  has  to  be  noticed  that  after  Goburdhuns 
objection  had  been  preferred — indeed,  it 
seems  after  it  had  failed  —  another  share- 
holder or  set  of  shareholders,  Ram  Lall  and 
others,  also  objected  to  the  Moonsiff  again* 
his  original  order.  And  the  Moonsiff,  on  the 
nth  February  1873,  finally  heard  and  deter- 
mined this  objection,  and  made  an  order 
limiting  in  some  degreeormodifyinghis  origi- 
nal order  of  March  1872.  He  recalled  the 
order  so  far  as  it  applied  to  the  whole  ot 
the  estate  or  tenure  for  which  Mr.  Mac- 
Donald had  asked  an  order  for  measar^ 
ment;but  said  it  might  issue  with  respect 
to  a  specified  portion  only  of  that  estate. 
Against  this  order  of  the  Moonsiff  an  appw 
was  preferred  to  the  Judge  on  the  5* 
March  1873.  This  appeal  was  taken  up  « 
the  same  time  with  the  appeal  which  Gobur- 
dhun presented  to  the  Judge,  and  was  wilb 
it  disposed  of  by  the  decision  of  the  Judge 
which  had  already  been  spoken  of,  passed  oa 
the  23rd  June  1873.  This  set  of  appeal 
proceedings  is  equally  irregular  and  wanting 
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in  foundation  with  those  which  started  with 
Goburdhan's  objection.  It  must,  therefore, 
also  be  set  aside.  We  think,  under  the  cir- 
cumstances of  the  case,  that  there  should  be 
no  order  for  costs  either  in  this  Court  or  in 
the  Court  below. 

It  may  be  added  that  nothing  which  has 
been  said  now  will  operate  in  prejudice  of 
cither  parly  taking  any  proper  steps,  if  they 
desire,  for  impeaching  the  jurisdiction  of 
the  Moonsiff  to  make  the  order  which  he 
did  make. 


The  31st  August  1874. 

Present : 

The  Hon'ble  f .  B.  Kemp,  Judge. 

Rig;ht  of  Occupancy— Transfer— Acqaiedcence. 

Case  No.  2458  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Purneah,  dated  the 
23rd  August  iHyj,  affirming  a  decision  of 

.     the  Moonsiff  of  that  District y  dated  the  24th 

I    June  1873. 

u 

p 

"Shaikh  AmeenBuksh  and  another  (Plaintiffs), 

Appellants^ 

versus 

Bbyro  Mundul  and  another  (Defendants), 
Respondents^ 

Mr.  C.  Gregory  for  Appellants. 
Mr,  M.  L.  Sandel  for  Respondents. 

The  conduct  and  acts  of  a  zemindar  may  be  such  as  to 
[■•e  a  case  out  of  the  purview  of  the  Full  Bench  deci- 
jiiofi  in  22  Weekly  Reporter,  p.  22,  which  declares  that 
I'tnght  of  occupancy  is  not  transferable,  e.  g.,  where  a 
I  temiodar  has  clearly  recagnizsd  a  transfer  and  done 
i  Jlfcrything  in  his  power  in  accepting-  the  transferee  as 
:  «s  tenant. 

In  this  case,  the  plaintiff,  the  zemindar,  is 
Ae  special  appellant.  He  sued  to  eject  the 
ryot,  special  respondent,  on  the  ground  that 
he  had  no  right  of  occupancy.  Trie  Moonsiff 
laid  down  this  issue,  whether  the  defendants 
have,  by  virtue  of  the  purchase  of  Doolaroo 
Mundul,  their  father  and  ancestor,  of  the 
Rights  of  the  former  jotedar,  Hosseinee 
Baojara,  and  in  consequence  of  the  registra 
tion  of  the  names  of  Doolaroo  Mundul,  as 
purchaser,  and  of  themselves  in  the  zemindar's 
lerishia,  and  by  payment  of  rent,  acquired 
^  right  of  occupancy  of  the  former  tenant, 
or  not  ?  The  pleader  for  the  plaintiff  appears 
to  have  been  examined  by  the  Court,  and  the 
MooQsiS  says  thai  it  is  admitted  that  the  land 


of  the  disputed  jote  was  formerly  the  jote 
of  Hosseinee  Baujara ;  that  he  held  possession 
of  it  for  upwards  of  twelve  years  ;  that  by 
virtue  of  a  purcliase  made  in  execution  of  a 
decree,  first  the  name  of  the  purchaser  Dool- 
aroo Mundul,  ancestor  of  the  defendants,  and 
after  his  death,  that  of  the  defendants,  were 
registered  in  the  zemindaree  of&ce  in  the  year 
1274  ;  that  the  rent  has  been  paid  all  along 
by  the  ancestors  of  the  defendants  and.  the 
defendants  themselves;  and  that  they  have 
also  paid  a  portion  of  the  rent  for  the  year 
1280.  The  Moonsiff,  therefore,  under  the 
circumstances  of  this  case,  held  that  the 
defendants  had  acquired  a  right  of  occupancy, 
and  that  they  could  not  be  ejected.  The 
Judge,  in  a  few  words,  has  confirmed  that 
decision. 

The  grounds  of  special  appeal  are  that  the 
Lower  Appellate  Court  is  wrong  in  holding 
that  the  plaintiff  cannot  oust  the  defendants 
owing  to  his  having  received  rent  from  them 
and  acknowledged  them  as  his  ryots  in  sue* 
cession  to  the  former  holder ;  and,  secondly, 
that  the  defendants  were  bound  to  prove  that 
by  law,  or  by  custom  having  the  force  of  law, 
they  had  acquired  a  good  title  to  hold  the 
lands  under  their  purchase  of  Hosseinee's 
rights  ;  and  that  this  the  Lower  Appellate 
Court  has  not  found. 

The  facts  of  the  case  are  these :  The 
former  tenant,  Hosseinee  Baujara,  was  the 
debtor  of  the  defendants'  father,  and  in  execu- 
tion of  a  decree  in  a  bond-suit  the  holding  of 
the  debtor,  Hosseinee  Baujara,  or  rather  his 
rights  and  interest  in  that  holding,  were 
sold,  and  were  purchased  by  Doolaroo 
Mundul,  the  father  of  the  defendants.  The 
plaintiff's  pleader,  in  his  examination  in 
the  Court  below,  admitted  that  Hosseinee 
Biujara  had  acquired  a  right  of  occupancy. 
He  also  admitted  that  Djolaroo's  name — that 
is,  the  name  of  the  purchaser  at  the  sale  in 
execution — had  been  registered  in  the  zemin- 
daree serishta  "  bu-zurieh  khureeddaree;" 
thai  Doolaroo  had  paid  rent  up  to  1274,  when 
he  died  ;  and  that,  after  hi:^  death,  the  names 
of  defondanta  hid  been  similarly  registered 
in  the  zemindaree  serishta,  and  that  rent 
had  been  paid  by  the  defendants  up  to  1280. 

A  great  many  cases  have  been  cited 
during  the  course  of  me  argument,  and  it 
appears  clear  from  ihe  decision  to  be  found 
in  V'olume  XXIL,  Weekly  Reporter,  page  22, 
Full  Bench,  that  it  has  been  ruled  by  this 
Court  that  a  right  of  occupancy  is  not  trans- 
ferable ;  that  it  is  a  mere  creature  of  the  Act; 
and  that  if  it  does  not  depend  upon  any 
custom,  it  cannot  be  transferred.    Now,  the 
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only  question  that  1  have  to  decide  in  this 
case  is,  whether,  owing  to  the  conduct  of  the 
zemindar  in  this  case,  ihe  present  case  is 
taken  out  of  the  purview  of  the  Full  Bench 
ruling  or  not.  It  is  admitted  that  the  defend- 
ants before  the  Court  have  not  been  in  occu- 
pation of  the  land  in  dispute  for  twelve  years  ; 
their  occupancy  does  not  extend  beyond 
eleven  years ;  but  it  has  been  contended  on  be- 
half of  the  special  respondents,  that,  indepen- 
dent of  the  ruling  of  the  Full  Bench,  equities 
may  arise  as  between  the  zemindar  and  his  te- 
nant which  may  bi  nd  the  former.  The  pleader 
for  the  respondents  lays  great  stress  upon  the 
admission  made  by  the  pleader  for  the  plaint- 
iff, special  appellant,  before  the  ^loonsiff. 
There  it  is  admitted  by  the  pleader  that  the 
special  respondents'  father's  vendor  had 
acquired  a  right  of  occupancy,  when  his 
rights  passed  in  execution  of  decree  to  the 
special  respondent^'  father ;  he  also  admitted 
that  the  name  of  the  father  of  the  special  re- 
spondents had  been  registered  in  the  zemin- 
daree  serishta,  acknowledging  his  khureed- 
daree  title  ;  he  also  admitted  that  up  to  1274 
(the  purchase  having  taken  place  in  execu- 
tion of  decree  in  April  1862)  the  special  re- 
spondents' father  had  been  paying  the  rent  to 
the  zemindar,  and  there  is  a  further  admis- 
sion that,  after  the  death  of  their  father 
Doolaroo,  the  defendants,  special  respondents, 
had  paid  the  same  rent  to  the  zemindar  up 
to  1 2  So. 

Now,  in  a  very  recent  case,  which  was 
decided  by  the  present  Chief  Justice  and 
Mr.  Justice  Birch,  reported  in  Volume 
XXII. ,  Weekly  Reporter,  page  169,  those 
learned  Judges,  having  the  Full  Bench  deci- 
sion, to  be  found  in  the  same  volume  of  the 
Weekly  Reporter,  page  22,  before  ihem,  re- 
mark that  the  landlord  in  that  case — namelv, 
the  case  in  Volume  XXII.,  page  169 — had 
not,  in  any  way,  recognized  the  transfer  or 
done  anything  which  could  amount  to  an 
acceptance  of  the  tenant,  or  allowing  the 
tenancy  to  be  given  up.  From  these  remarks 
it  is  clear  that  these  learned  Judges,  having 
the  Full  Bench  case  before  them,  appear  to 
have  thought  that  there  might  be  ca?es  in 
which,  by  the  conduct  and  acts  of  the  zemin- 
dar, the  case  would  be  taken  out  of  the  pur- 
view of  that  Full  Bench  decision. 

Now,  I  think  the  present  case  is  one 
which,  by  the  acts  and  conduct  of  the 
zemindar,  is  clearly  taken  out  of  the 
purview  of  the  Full  Bench  decision.  As 
already  observed,  it  is  admitted  by  the 
plaintiff's  pleader,  who  was  examined  in  the 
Court  of  first  ingtance,  that  the  holding  of 


the  present  tenants,  speviial  respondents.  \ras 
registered  in  the  zemindar's  serishta  on  the 
strength  of  the  purchase  in  execution  of 
decree  ;  that  rent  for  manv  years  was  received 
from  Doolaroo,  the  father  of  the  special 
respon  ^ents,  and  after  his  death  from  the 
special  respondents  themselves  up  to  12S0. 
1  therefore  hold  in  this  case  thai  there  has 
been  a  clear  recognition  of  ihe  transfer,  and 
that  the  zemindar  has  done  ever}'ihing  in 
his  power  in  accepting  the  defendants  as  his 
tenants,  and  allowing  the  former  tenancy  of 
Hosseinee  Baujara  to  be  given  up  and  trans- 
ferred to  the  special  respondents. 

I  therefore  dismiss  the  special  appeal  witii 
costs.     Pleaders'  fees,  one  gold  mohur. 


The  31st  August  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chiif 
Justice,  and  the  H  ja'ble  W.  Ainslle,  J^g^- 

Heirs  and  Representatives— Liability—Breadi 
of  Contract— Damag^es. 

Case  No.  243  of  1874. 

Special  Appeal  from  a  decision  of  ihe  Of 
dating  Judge  of  Tipper  ah  y  dated  A 
1st  I\'ovember  iSjj,  affirming  a  decision  4 
ihe  Subordinate  Judge  of  that  Distnd, 
dated  the  yth  May  iSyj, 

Mr.  J.  P.  Delanney  (Plaintiff),  Appellant, 

versus 

iMussamut  Bibee  Jan  and  others 

(Defendants),  Kespondents. 

Baboo  Null  it  Chunder  Sen  for  Appellant. 

Baboo  Bharut  Chunder  Dutt  iot 
Respondents. 

The  heirs  and  representatives  of  a  deceased  per 
are  liable  according  to  equity  and  goad  conscience 
pay,  not  merely  the  actual  debts  or  the  deceased,  l> 
alio  the  damaijes  vvnich  arisi  trom  his  breaches  of  ci»« 
tract. 

Couch,  C.J. — This  suit  is  brought  upon 
agreement  which  the  plaintiff  sars  « 
entered  into  with  him  by  the  deceased  Nao-I 
oollah  Darogah  on  taking  a  dur-ijara:  i^f 
agreement  being  that  the  deceased  vrooMI 
deliver  up  at  the  end  of  the  dur-ijara  ccnain 
papers  which  he  was  to  keep  or  procarel 
durinir  the  lime  he  held  the  land.  Tbc 
plaintiff  asks  either  that  the  papers  may  W 
delivered  up  to  him^  or  il  at  he  may  bx*"^ 
damages. 
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The  first  Court,  the   Subordinate  Judge, 
tismissed   the  suit.     I   do  not  think  it  is 
pfcessary  to  notice  any  portion  of  that  judg- 
nt, because  the  judgment  which  is  appealed 
m  to  us  is  that  of  the  Officiating  Judge, 
says  that  the  covenant,  as  he  calls  it, 
n  whicb  the  suit  is  based,  is  vague,  so  far 
'the  specification    of    the   papers   to   be 
ivered  over  are  concerned  ;  and  from  first 
t  there  is  no  obligation  in  the  kubooleut 
which  the  dur-ijaradar  bound  himself  to 
any  papers  of  the  kind.     He  is  to  hand 
ir,  "at  the  expiry  of, his  lease,  stilk  jum- 
bundee  paidawaree  papers,   chiitas  and 
uboolcuts   executed  by  the    ryots  in    his 
ivour.    But  suppose  he  never  had  or  kept 
ch  papers,  suppose  his  agreements  with 
[ihe  ryots  were  parol   and  not  reduced  to 
Jfriting,   what   then  ?    At  the   end   of   his 
^ase  he  hands  over  to  the  plainiifiF  nothing, 
nd  he  tells  him  that  nothing  represents  all 
papers  in  question  which  he  kept.  He 
under    no    obligation    to    keep    any 
counts,     and     therefore     the     covenant 
ounts  to  no  more  than  this  that,  if  the 
feiniiff  can  prove  any  particular  papers  of 
e  kind  were  kept  up  by  the  dur-ijaradar,  he 
ill  be  eniiilei  lo  recover  them  from  him." 
the  kubooleut  by  no  means  bears  out 
1  have  just  read.     In  the  kubooleut 
e  is  this  passage  :  *'  I  shall  hold  possession 
all  the  lands  in  the  said  mehal,  preserve 
boundaries  thereof,  grant   pottahs   to, 
take  kubooleuts  from,  ryots  and  culti- 
rs,  under  my  siijnaiure  at  the  full  rate 
cvailing  in  the  pergunnah  and  the  village, 
li2e  rent  accompanied   by  ch>ilan,   and 
ni  dakhillas."     It    is    clear   from    this 
tne  intention   of  the  parties   was    that 
oollah  Darogah  should  take  kubooleuts 
the  ryots  and  should  keep  the  papers  ; 
if  be,  as  the  Judge  supposes,  never  had 
eptsuch  papers,  and  his  agreements  with 
ryots  were  parol  and   not  reduced   to 
ag,  he  would    not   be   performing  his 
meat.     Wnat  follows  must  of  course  be 
la  connection  with  this  passage.     He 
^t  "Of  the  lands  and    jummas  I  shall 
W.    to    you    true    and    correct    sliih 
fnabundee      and      paidawaree      papers 
ry  year,  and  kubooleuts  from  tenants  and 
itias  of  the  whole  of  the  land,  on  the 
rmination  of  the  time  limited.     Should 
V  not  submit    them,   you   shall   institute 
lUiry,  and  lake  them   according  to  the 
in  force.     I   shall,  without  objection, 
ver  any  paper  that  may  be  called  for 
any  time  by  you  or  by  the  hakims." 
there  is  another  psf^sage :  "  I  too  at  the 


•*  time  of  making  settlement  with  ryots  shall 
*'  get  this  condition   reduced  into  writing," 
showing  that  settlements  with  ryots  were  to 
be   in   writing.     The    fair   and     reasonable 
construction  of  this  kubooleut  is  quite  opposed 
to  the  supposition  of  the  OfHciating  Judge. 
It  shows  that  papers  were  to  be  kept  which 
would  be  of  great  use  to  the  plaintiff  at  the 
expiration   of    the    lease.     In    this   respect, 
therefore,  there  is  a  grave  error  in  the  judg- 
ment, and  it  is  one  of  the  grounds  upon  which 
the  Officiating  Judge  has  affirmed  the  decree 
of  the  Subordinate  Judge  dismissing  the  suit. 
Further,  he  says :  **  It  is  contended  that, 
**  because  they   (that  is,  the  defendants)  in- 
"  herited  the  assets  of  the  deceased,  they  are 
"  bound   to   make  good  all  his  obligation. 
"  They  are  certainly  bound  to  make  good 
**  from  those  assets  any  ascertained  money- 
*•  debt  due  by  the  deceased,  but  the  obligation 
**  to  keep  up  and  deliver  over  certain  accounts 
**  (supposing  them  to   exist)   is  purely  per- 
"  sonal  obligation  very  differentfroma  money- 
"  debt,  and  will  not  descend  to  heirs  and  re- 
"  preseniatives."  Here,  again,  in  holding  that 
the  heirs  and  representatives  of  the  deceased 
were  only  liable  for  money-debts,  the  Offi- 
ciating Judge  is  wrong.  The  heirs  and  repre- 
sentatives are  liable,  according  to  equity  and 
good  conscience,  to  pay,' not  merely  the  actual 
debts  of  the  deceased,  but  to  pay  the  damages 
which  arise  from  breaches  of  contract  by  the 
deceased.     It  is  not  necessary  that  it  should 
be  an  ascertained  debt.     They  are  liable  so 
far  as  they  receive  property  from  him  on  a 
promise   to   do   a   collateral    act   which    is 
uncertain  and  rests  only  in  damages,  which  is 
the  case  here.     It  was  a  personal  obligation 
on  his  part  which  he  had  broken  during  his 
lifetime,  according  to  the  facts  found  in  the 
case,  andfor  which  he  would  have  been  liable 
to  pay  damages.     I  consider  that  the  persons 
who,  in  the  case  of  Mahomedans,  inherit  his 
property,  ought  to  be  placed  in  the  same 
position  as  regards  liability  for  the  acts  of 
the  deceased  as  executors  are  who  take  the 
whole  of  the  personal  property  of  the  deceased. 
Therefore,  there  is  again  a  serious  error  in 
the  judgment  of  the  Officiating  J udge,which, 
witnout   the  other,  would    be  a  ground  for 
setting    aside    his    decree.     The     plaintiff, 
however,  unless  he  proves  the  existence  of 
papers,  cannot  have  a  decree  for  them  speci- 
fically  ordering   them    to    be   delivered  up. 
But,  if  the  papers  are  not  in  existence  through 
tne  fault  of  the  deceased,  who  by  the  kuboo- 
leut agreed  to  keep  such  papers,  the  plaintiff 
will  be  entitled  to  recover  such  damages  as 
he  may  show  that  he  has  sustained.    What. 
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those  damages  may  be  we  cannot  tell.  By 
dismissing  the  snit  on  the  ground  on  which  it 
has  been  dismissed  bv  the  lower  Courts,  the 
plaintiff  has  not  had  an  opportunity  of 
showing  the  damage  he  has  sustained. 

We  reverse  the  decree  of  the  Officiating 
Judge,  and  substitute  for  it  a  decree  revers- 
ing the  decree  of  the  first  Court,  and 
remanding  the  case  to  it  for  re-trial. 

Costs  will  follow  the  result. 


The  1st  September  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  CAie/ 
Justice^  and  the  Hon'ble  W,  Ainslie, 
Judge. 

Hindoo  Law— Succession—  Daughter — Father 
— Mitakshara  Law. 

Appeal  from  the  judgment  of  the  Honble 
L\  PontifeXy  exercising  the  Ordinary  Ori- 
ginal  Civil  Jurisdiction,   of    the   High 

Court, 

. 

Chotay  Lall  (one  of  the  Defendants), 

Appellant^ 

versus 

Chunnoo  Lall  and  another  (Plaintiffs), 
Respondents,  ^ 

« 

Mr,  Montriou  {Messrs,  Evans  and  Palit 
with  him)  for  Appellant. 

Mr.  Kennedy  (Mr,  Lowe  with  him)  for 
Respondents. 

.Property  inherited  by  a  Hindoo  woman  from  her 
father  does  not,  under  the  Mitakshara  Law,  descend  on 
her  death  to  her  heirs,  but  reverts  to  the  nearest  heirs 
of  her  father. 

The  plaint  in  this  suit  set  out  that  one 
Thakoor  Doss  Baboo,  of  the  sect  of  Jains, 
a  resident  in  the  North-Western  Provinces 
of  India,  came  to  Calcutta  in  the  year 
1814,  and  remained  there  till  his  dedih, 
retaining  ihe  usages  and  cus:oms  of  his  sect ; 
that  he  died  , on  the  i3ih  of  P'ebruary  i860 
intestate  and  without  leaving  any  male  issue 
or  widow,  but  leaving  him  surviving  an  only 
daughter,  Luckhee  Bibee,  then  an  infant  of 


the  age  of  five  years,  and  a  brother*s  sea 
named  Inder  Chand  ;  that,  on  the  zdh  of 
August  1861,  the  Administrator-General  oi 
Bengal  obtained  letters  of  ad ministratioo  to 
the  estate  of  Thakoor  Doss  Baboo,  aod 
took,  and  has  now,  possession  of  the  estate. 
The  plaint  then  stated  that  Luckhee  Bibee 
married  the  defendant  ChoUyLallontbeizsd 
November  1850;  that  Inder  Chand,  ilie 
brother's  son  of  the  Thakoor  Doss  Baboo,  died 
on  the  2Sth  of  May  1861  intestate  asd 
leaving  him  surviving  Nunnoo  Lall  aai 
Chunnoo  Lall,  one  of  the  plaintiffs  in  this  set, 
his  only  sons  and  heirs;  that,  on  the4tliof 
September  1872,  Luckhee  Bibee  diedat  Amk 
without  leaving  issue,  but  leaving  Cbotaj 
Lall,  her  husband,  and  Nunnoo  Lall  zai 
Chunnoo  Lall,  her  surviving ;  and  that,  on  the 
death  of  Luckhee  Bibee,  Nunnoo  Lall  aad 
Chunnoo  Lall  became  entitled  to  the  estate 
of  Thakoor  Doss  Baboo  as  his  heirs ;  that, 01 
the  4th  of  July  1873,  Nunnoo  Lall  died 
intestate,  leaving  him  surviving  the  plaiotf 
Dhunnoo  Lall,  an  infant  then  of  aboat 
age  of  three  months,  his  only  heir  and  repre* 
sentative.  The  plaintiffs  then  set  out  co^^ 
spondence  with  the  Administrator-Gcaeral 
asking  him  for  an  account,  and  conclodebf 
praying  that  they  might  be  declared  tobea^ 
titled  as  the  heirs  of  Thakoor  Doss  Bibn 
to  his  estate  ;  that  an  account  may  be  tabs 
by  the  Court  of  the  said  estate  in  the  hand! 
of  the  Administrator-General  of  Bengal,  and 
that  the  Administrator-General  of  Bengal 
may  be  directed  to  pay  to  the  plaintifej 
such  sum  as  may  be  found  payable  by  hAi 
on  such  account  being  taken;  and  thatthe^ 
plaintiffs  may  have  such  further  or  olbttj 
relief  as  the  nature  of  the  case  requires.      j 

In  their  written  statement  the  plainlifei 
alleged  that,  since  the  filing  of  their  plaint, 
had  discovered  that  the  defendant  Chotay 
is,    and   was,  at  the  time  of  the  death 
Luckhee  Bibee,  a  leper,  and  thev  submittci 
that,  as  such,  he  was  disqualified  from  tasi 
property  by  inheritance. 

The  defendant  Chotay  Lall  admitted  j 
his  written  statement  the  facts  set  out  in  ' 
plaint  regarding  Thakoor   Do^ss's  arrival 
Calcutta  and  death  there  on  the  date  stal 
intestate,  and  without  leavingany  male  issue 
widow,   but  leaving  him  surviving  an  od^ 
daughter  and  heiress,according  to  Hindool* 

Luckhee  Bibee,  then  five  years  old  :  thait 
estate  was  in  the  hands  of  the  AdministraMK' 
General ;  that  this  defendant  married  Luc 
Bibee  on  the  date  mentioned,  and  lb*t 
died  at  Arrah  in   September  1872,  witi 
issue,  leaving  this  defendant  surviving. 
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The  defendant  then  went  on  to  state  that, 

the  2ist  of  March  1873,  he  applied  for 

obtained,  on  notice  to  the  Administrator- 

leral  of  Bengali,  a  certificate  of  adminis- 

ioQ  to  the  estate  of  Luckhee  Bibee  from  the 

Ige's  Court  at  Arrah;  and  he  submitted 

Thakoor  Doss  was.  and  the  plaintiffs  and 

^defendant  are,  governed  by  the  Mitakshara 

of  Inheritance  which  obtains  at  Behar 

le  North- Western  Provinces  of  India. 

te  admitted  that  the  plaintiff  Chunnoo 
is   the   grandson    of    the    brother    of 

ikoorDjss  Baboo, deceased, and  the  infant 
liff  the  great-grandson  of  the  brotner  of 

Toakoor  Doss  Baboo,  but  he  submitted 
under  the    Mitakshara   Liw,    Luckhee 

60 inherited  the  moveable  pr  )perties  of  her 

ier  Tnakoor  Doss  absolutely,  and  as  her 
\un,  and  that   he,  as  her   husband,  is 

liled  to  succeed  to  the  moveable  estate 
sference  to  the  plaintiffs;  and  he  prayed  . 
he  might  be  declared   entitled  as  the 
of  Luckhee  Bibse  to  the  estate  which 
died    possessed  of,   and  to   so    much 

.Ihem   as    were    in    the    hands    of    the 
iinistrator-General ;  that  an  account  may 
iken  bv  the  Court  of  the  said  estate  ;  and 
the    Administritor-General     may    be 
ted  to  pay  to  him  such  sum  as  may  be 
1  payable  by  him  on  such  account  being 
,'  anci  that  the  plaintiff's  suit  may  be 
(sed  with  costs. 

\vritt«in  statement  of  the  Administrator- 

ral  of   Bengal   admitted   that   he   had 

out  letters  of   administration   to  the 

of  Fnak  )or  D  )ss  on  the  20th  of  August 

and  stated  that  he  had  dulv  ad  minis- 

the  estate,  and  after  payment  of  all 

and  liabilities  had  invested  the  surplus 

thereof  in  Government  securities,  which, 

lerwith  cash,  amounted  to  Rs.  44,006  as 

mots,  to  which  he  craved  reference ; 

he  had  paid  maintenance  to  Luckhee 

the  daughter  of  Thakoor  Doss,  out 

interest  of  the  estate,  such  payments 

aide  latterly  under  an  order  of  Court. 

Jhc  original  heai-ing  before  Pontifex,  J., 
">an  laid  down  the  following  issued, 

Was  Thakoor  Do^^  a  Jain  ? 

If  so,  what  is  the  law  of  succession 

tbie  to  Jains  ^ 
'\_U  the  defendant    Chotay   Lall   dis- 

id  to  inherit  on  account  of  leprosy  ? 
Court  then  proceeded  to  try  the  case, 
delivered  the  following  judgment : — 

this  case  the    plaintifts  are  brothers, 

ions  of  one  Thakoor  Boss  Baboo,  who 

*il.  XXII.  • 


was  admittedly  a  native  of  the  North-Western 
Provinces,  and  who,  having  come  down  to 
Calcutta,  acquired  the  property  which  is  in 
dispute  in  this  suit,  and  died  at  Calcutta  in 
February  i860  intestate,  without  .having 
relinquished  the  law  of  his  birth-place. 

Tne  said  Thakoor  Doss  left  a  daughter, 
Luckhee  Bibee,  aged  five  years  at  his  decease, 
who  subsequently  intermarried  with  the 
defendant  Chotay  Lall,  and  died  in  September 
1872  without  issue. 

Thakoor  Doss  also  left  at  his  decease  a 
brother's  son  named  Inder  Chand,  who  died 
in  May  1871  iniestate,  leavin:^  the  plaintiffs 
his  i)nly  .sous  and  n  Mrs.  Tne  above-stated 
facts  are  aimitted  by  all  parties. 

The  plaintiffs  insist,  but  the  defendants  do 
not  admit,  that  Th'ak  )or  D  )ss  was  a  Jain,  and 
they  assert  that,  according  to  the  laws  of 
inheritance  governing  the  Jains,  Luckhee 
Bibee  only  took  the  same  qualified  estate  as 
a  widow  takes,  and  that  on  her  death  they,  as 
heirs  of  her  father,  became  entitled. 

The  plaintiffs  also  assert  that,  before  Luck- 
hee Bibee's  death,  the  defendant  Chotay  Lall 
became,  andhas  since  continued  to  be,  a  lep^r, 
and  is  therefore  disqualified  from  inheri  in^ 
to  his  deceased  wife,  if,  therefore,  under  the 
law  applying  generally  to  the  North- Western 
Provinces,  the  Court  should  determine  that 
the  plaintiffs  are  not  entitled  to  take  the  pro- 
perty on  Luckhee  Bibee's  death  as  heirs  of 
her  father,  it  would  become  necessary  to  try 
the  following  issues  :  — 

1.  Was  Thakoor  Doss  a  Jain? 

2.  If  so,  what  is  the  law  of  succession 
applicable  to  Jains.^  and 

3.  Is  the  defendant  Chotay  Lall  disquali- 
fied to  inherit  on  account  of  leprosy? 

But  Mr.  Kennedy,  on  behalf  of  the  plaint- 
iffs, insists  that,  under  the  Mitakshara  Law, 
apart  from  any  peculiar  law  of  inheritance 
affecting  the  succession  to  property  among 
Jains,  the  deceased  Luckhee  Bibee  took  only 
a  qualified  interest  in  the  property  in  dispute, 
which  interest  was  not  transmissible  to  her 
heirs ;  but  upon  her  death  the  property  revert- 
ed to  the  next  heirs  of  her  father,  add  It 
was  not  disputed  on  behalf  of  the  defendants 
that  the  plaintiffs  would  be  entitled  to  the 
property  in  question  in  this  suit  if  it  was 
established  that,  under  the  Mitakshara  Law, 
a  daughter  does  only  lake  a  qualified  estate 
in  her  father's  descended  property,  similar  to 
the  qualified  estate  of  a  widow.  Mr.  Evans, 
on  behalf  of  the  defendants,  nevertheless 
insisting  that,  under  the  Mitakshara  Law,  the 
daughter  takes  an  absolute  interest  ii)  pto- 
perty  descending  to  ber  ftom  bet  fatUer 
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which  inierest  on  hei  death  descen<is  to  her 
own  heirs,  and  not  lo  the  heirs  oE  her 
father. 

Under  the  circumstances  of  the  case,  I 
considered  it  right  ih.n  ihe  question  of 
inheritance,  under  the  Miiakshara  Law.  should 
be  argued  before  tcying  the  issues  above 
referred  to. 

The  argument  on  each  side,  which  was 
exceedingly  able,  disclosed  the  distracted 
state  of  ihe  authorities  on  the  quest  on. 

At  the  root  of  the  subject  for  my  decision 
is  the  md  paragraph  of  section  1 1  of 
Chapter  II.  of  the  Mitakshara.  That  para- 
graph deals  wiih  gifts  by  the  fail 
mother,  husband,  or  brother,  and  also  with 
acquisiiions  by  inheritance;  ineach  case  the 
subject-matter  is  called  woman's  property, 
and  the  object  of  section  1 1,  is  to  point  out 
the  line  of  devolution  of  "  woman's  props  tty." 

The  language  of  paragraph  i  is  general, 
and  on  the  ordinary  principles  of  consttuc- 
tion  everything  which  a  woman  inherited 
would,  under  it,  become  her  separate  pro- 
perty. 

It  is  almost  impossible,  indeed,  to  give  any 
meaning  wnatever  to  the  word  "  inheritance," 
unless  it  applies  to  succession  from  a 
father. 

It  is  true  that  a  woman  may  inherit  from 
her  son,  grandson,  or  great-grandson,  bui  in 
those  canes  she  does  not  lalve  as  a  separate 
heir,  being  only  a  preferential  heir  M  her 
hiisband.bui  in  the  same  deijree  with  him,  and 
only  taking  before  in  the  first  instance  (Mitak- 
shara, Chapter  LI.,  section  ii,  paragraphs 
2  and  3).  That  a  mother  does,  in  fact,  as  suc- 
cessor to  her  son,  take  only  a  quilified  estate 
has  been  decided  :  6  Uombay  H.  C.  R.  215; 
and  1  Madras  H.  C.  R.  402. 

It  has  further  been  decided,  and  is  now 
beyond  controversy,  that  the  estate  which  a 
widow  takes  in  succc-sion  lo  her  husband  is 
only  a  qualified  estate,  being  in  fact  a 
continuance  of  her  deceased  husband's  estate 
rather  than  an  inheritance  from  him. 

Nor,  it  would  seem,  can  a  woman  inherit 
property  from  her  mother  as  separate 
property,  because,  fur  3  daughter  to  inherit 
from  a  mother,  it  must  have  been  the  mother's 
own  separate  property,  and  having  onre 
devolved  as  separate  property,  it  ceases  to  be 
ranked  as  such. 

It  seems  doubtful  whether  a  sister  can 
inherit  to  a  brother  {2  Strange  244)  except 
In  Bombay,  where  it  has  been  decided  that 
she  can :  6  Bombay  U,  C.  1 ;  and  9  Moore's 
I.  A.  516. 

If  she  cannot  inherit  from  a    brother 


(c\(;opt  in  ll^jiiil)ay),then  the  only  pfe^ectKor  I 
1(1  wliom  the  word  inheritance  could  ipplr 
ill  piiragraph  2  of  section  11  of  Chapter  iL 
or  the  Mitikshara  wnuUI  seem  to  be  a  fitbet 

it  appears  to  me,  therefore,  ihii,  if  liii 
case  w.is  uncok'ered  by  authority,  propent 
t.ikeii  by  innerit.ince  by  a  woman  from  liei 
father  would  be  her  separate  property,  anka 
the  words  "acquired  by  inheritance"  irt 
aliQgetlier  rejected  from  the  lest. 

The  Judiciil  Committee,  at  page  513  of  11 
Moorii's  1.  A.,*  seem  to  hive  ihougm  ibu 
sr.w:  lut-aning  must  begiven  lolhe  words.!* 
tti-v  >jy  :  "  This  is  iiuulli^ibie  if  the  worii 
■  jiuijiLTiy  which  she  may  hive  acqtiiied  bt 
iniiL'iit.iiica  '  in  the  second  clause  are  cotrw- 
d  T.-d  t.)bi.' property  inherited  in  herhusbMi't 
liit'iiiui;  or  Iromsime  persons  other  than  ilim' 

I'hu  luUjwiiig  are  the  direct  authotities oti 
11,=  p.,i„.:^ 

Sir  .\I,  Sju-^sc,  in  1859,  in  a  case  repoRti 
at  pige  130  of  I  Bombay  H.  C.  Repom, 
heiil  y^^tit  pflge  133)  liiai  a  daughter  laid 
aiisulutclv  when  inheriting  from  her  iiiher. 

In  a  c.tie  reponed  in  6  Bombay  H,  C. 
Reports,  (..ise  1,  decided  in  Ja,nuary  iKb^liT 
Sir  |u:icpii  .\rnoLild,  the  headriutc  .staesiU 
all  prop;;r;y  acquired  by  a  married  vma 
by  iniicntance  (uxi^ept  from  her  hasbaii 
cits-ms  as  stridhun,  and  descends  acccrf- 
iii.i^lv,  lint  this  case  is  founded  ckcIusiwIt 
ON  lii:^  cj-e  in  I  Bjrabay  H.  C.  R.  130. 

0,1  the  other  Innd,  the  decisions  of  ll« 
M  i.l'.n  Ciiuit  r,:sirict  ine  estate  of  a  dau?*- 
ter    i.:ii.Mtiii_;   from  a   father   to  a  quiliSid 

lij  ;  \\  I  ii  u  II.  C.  Reports  312,  ihe  heiJ- 
ni")!''  I  n  •.  ilo  vji  broatlly  that  property  »£■ 
qiiirt'il  i>v  .1  woman  by  inheritance  is  r 
be  clas-ieii  as  slndbuii. 

Bill  ill  iliat  case  it  is  to  be  observed 
that  tlie  properly  is  assumed  to  htve 
the  tnj'.liLT's  stnd/iun,  and  having  once 
devoK'ed  ns  sucn  11  would  cease  to  be  rantol ' 
asi.'r/.M«'/  ,■  and.  moreover,  one  reason  fotlfce 
dci-Kion  w.ij  that,  even  it  Ihe  property -^1^ 
d('^'  ended  to  the  daughters  as  s/ridkaMM 
de\cn\  1111,  th^  surviving  daughter,  wntlMH 
in  piefere  ice  10  the  plainiilf.  "^M 

IIji,  ill  6  Madras  H.  C.  Reports  jw] 
althiiiigh  the  dev:ision  of  (he  question  bclfW 
me  was  udt  strictly  a  question  to  be  defP-  ! 
miiiL'il  in  the  case,  both  Chief  Jusiice  Scot-  i 
lartri  ;inci  Mr.  Justice  Holloway  carefully cOO- 

■   r^d    it.    and    deciiled    that    a   dauybttr 
imng  irom  her  father  takes  onlv  aqniii- 
fieJ  est,ue. 

•9\V.  R.  (P.  C.)3'. 
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The  Chief  Justice  says,  page  331  :  *' There 

"  is  no  doubt,  I  apprehend,  that  as  to  the  estate 

''which  daughters  take  by  succession  when 

"there  is  a  son  to  inherit,  the  view  of  the  law 

"presented  by  the  positions  advanced  on  both 

"sides  is  correct.      It  appears  to  me  also  lh<it 

"the  law  is  the  same  when  there  is  no  grand- 

"  son,  as  put  on  behalf  of  the  respondents,  but 

"that  is  not  a  point  which  it  is  necessary  to  con- 

"sider."  Again  at  page  333:  **  With  respect  to 

"  the  second  question  raised  by  the  appellant's 

"objection  to  the  declaration  of  ihe  plaintiff's 

"right,  whether  the  zeraind^ree  is  the  stridha- 

"nam  property  of  the  first  defendant,  1  need 

"not  add  anything,  as  my  conclusion  on  the 

"  first  question  i««  obvioubly  decisive  of  ii/'  And 

at  page  334  :  "The  fundamental  principle  of 

"  the  Law  of  Succession,  too,  is  adverse  to  the 

"contention  of  the  appellants,  for  if  paternal 

"property   passing   to   a  daughter   were  to 

!  "  become  her s/n'dhanam,  ihe  succession  would 

I  "pass  away  from  those  who  were  the  nearest 

I  "heirs  by  virtue  of  their   capacity  to  offer 

"oblations  to  the  last  male  owner." 

Mr.  Justice  Holloway  comes  apparently  to 

Lthe  same  conclusion  (page  336)  upon  '*the 

fnrinciples  of  the  law,  and  more  especially  upon 

iihe principle  upon  which  daughters  inherit  at 

I  til."    I  must  observe,  however,  that  ihe  case 

'  feported  in  6  Bombay  H.  C.  Reports,  page  i, 

was  not  cited  in  the  Madras  Court. 

In  addition  to  these  authorities  are   the 
cases  in  6  Select  Reports  301,   and  in  the 
S,  D.    A.    Reports  of   1862,   192,  both  of 
which  were'  on  Mitakshara  Law.     The  first 
of  these  cases  is,  however,  not  very  satisfac- 
tory, because  it  seems  to  have  been  assumed 
that  what  is  there    called    '*  ancestral  pro- 
i:pcrty"  could  not  be  s/ridhun,  which  was  in 
;  fact  the  question  to  be  decided ;  and  in  the 
I -second  case,  Sir  T.  Sirange's  book  was  not 
I  quoted.     But  this  omission  seems  now  im- 

•  material,  as  the  authority  of  Sir  T.  Strangers 
book  mast  yield  to  the  decisions  of  the 
Madras  Court. 

Upon  the  whole,  therefore,  I  think  I  am 
bound  by  the  greater  weight  of  the  autho- 
rities to  decide  that  in  this  case  Luckhee 
Bibee's  estate  was  only  a  qualified  estate,  and 
that  upon  her  decease  the  plaintiffs,  as  the 
,'  heirs  of  her  father,  became  entitled  to  the 

•  property  in  dispute. 

Though  I  must  confess  that,  speaking  for 
;  «yself,  if  the  case  had  been  untouched  by 
vtQthority,  1   should  have  felt  compelled  to 

•  give  a  plain  meaning  to  the  plain  and  unquali- 
,  fied  words  of  the  Mitakshara,  rather  than 
K.  .explain  them  away,  o|;  in  effect  reject  them, 

by  the  application  of  principles  of  which 


after  all  we  have  only  a  hazy  and  doubtful 
knowledge. 

Under  the  circumstances  of  the  case,  I 
think  all  parties  should  have  their  costs  on 
scale  Ni).  2  out  of  the  estate,  the  suit  closely 
aporoaching  the  nature  of  an  administration 
suit,  and  the  defendant  being  brought  before 
ihe  Court  by  the  suit  of  the  plaintiff. 

The  defendant  Chotay  Ldl  appealed  from 
this  decision  on  the  following  grounds: — 

That  the  learne  i  Ju  tge  held  that  when  a 
daughter,  under  Muaksh-ira  law,  inherits  the 
ceparately  acquired  property  of  her  father, 
who  is  separate  fr  )m  his  own  family,  she 
does  not  take  the  sani:;  absolutely,  and  that 
in  so  holdmg  he  was  wrong  in  law. 

For  that  the  learned  Judge  held  that, 
under  the  circumstances  aforesaid,  the  daugh- 
ter takes  an  estate  similar  to  a  widow's 
estate,  and  that  he  was  wron^;  in  law  in  so 
holding. 

For  that  the  learned  Judge  held  that  upon 
the  death  of  a  daughter  who  had  so  inherited 
her  father's  separate  estate,  the  same  passed 
to  the  heirs  of  the  father,  and  not  to  the 
heirs  of  the  daughter. 

For  that  the  property  in  suit  being  move- 
able, the  learned  Judge's  decree  makes  no  dis- 
tinction between  moveable  and  immoveable 
property. 

For  that,  under  the  circumstances  of  this 
case,  the  learned  Judge  ought  to  have  found 
that  the  husband  was  a  preferential -heir  to 
the  father's  brother's  grandsons. 

For  that  the  learned  Judge  gave  a  decree 
in  favour  of  the  plaintiffs,  whereas  he  ought 
to  have  dismissed  their  suit. 

This  appeal  came  on  for  hearing  before 
Couch,  C.J.,  and  Macpherson,  J.,  when  the 
Appellate  Bench,  before  the  conclusion  of  the 
argument  for  the  appellant,  on  discovering 
that  all  the  issues  laid  down  in  the  original 
Court  had  not  been  tried  by  that  Court, 
remanded  the  case  for  determination  of  such 
of  the  issues  as  had  not  been  decided,  and 
directed  that  Court  to  return  its  finding 
with  the  evidence  to  the  Appellate  Court. 
On  the  remand,  the  plaintiff  abandoned  the 
issue  as  to  Chotay  Lall  being  a  leper,  and  on 
tne  other  issue,  Pontifex,  J.,  after  taking 
evidence,  passed  the  following  judgment:— 

In  this  case  the  intestate  Thakoor  Doss  was 
a  Jain,  and  came  from  the  North- Western 
Provinces  to  Calcutta  fifty  years  before  his 
death,  resided  in  Calcutta  until  his  death,  and 
married  in  Calcutta  a  wife  from  the  North- 
Western  Provinces.    While  in  Calcuttji,  he 
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worshipped  at  a  Thakoorbaree,  dedicated  to 
the  God  Paresnauth,  at  which  only  Jains  wor- 
sbipped,and  at  which  the  worship  was  conduct- 
ed by  North- Western  Provinces  Brahmins. 

His  religious  ceremonies  were  always 
performed  by  Brahmins  from  the  North- 
Western  Provinces,  and  never  by  Bengalee 
Brahmins.  1  think  it  clear  from  the  evidence 
taken  in  this  case,  and  from  the  authorities 
collected  andfollowed  in  the  case  of  Bhagwan- 
das  T^jmal  vs.  Raj  mat  alias  Hiralal  Lachi  man- 
das,  at  page  241  ot  10  Bombay  High  Court 
Reports,  that  the  Jains  are  Hindo js,  differing, 
indeed,  from  the  main  body  ot  Hindoos  in  cer- 
tain of  their  religious  beliefs,  and  not  observ- 
ing all  their  ceremonies,  but  having  religious 
beliefs  and  ceremonies  in  common,  and  inter- 
marrying with  ihe  other  Hindoos.  This 
being  so,  I  can  see  nothing  to  take  this  case 
out  of  the  general  rule  that  succession 
is  governed  by  the  personal  law  of  the 
intestate,  in  this  case  the  law  generally 
applicable  to  Hindoos  in  the  North- Western 
Provinces  was  originally  the  personal  law  of 
Thakoor  Doss.  Wnen  the  intestate  came  to 
Calcutta,  he  showed  his  intention  to  retain 
that  personal  law  oy  CJtiiinuing  to  have  all 
his  ceremonies  periormsJ  by  B.ahnms  from 
the  Nortn-Wcsiern  Piovnices  only.  1 
therefore  find  tnaitais  case  is  g  jverned  by  the 
law  of  the  Mitak^hira.  With  ihis  finding  I 
leave  the  costs  of  trying  this  issue  to  be  dealt 
with  by  the  Appellate  Court.  The  costs  of 
the  Administrator-General  on  scale  No.  2  will, 
however,  come  out  of  the  estate. 

Afr.  Montriou  for  the  appellant. — Mr. 
Justice  Pontifsx  felt  the  force  of  the  text 
of  thi  Mitakshara,  bat  he  yielded  to  an 
apparent  uniformity  of  precedent,  in  which  the 
authority  and  plain  import  of  that  text  have 
been  overlooked  or  disregarded. 

The  latest  Bombay  case*  has  since  been 
published;  and  this  is,  at  leist,  an  excuse 
ior  the  present  appeal. 

Tnere  is  no  ambiguity  in  the  Mitakshara 
text.  It  is  an  amplitication  of  the  text  of 
Yajnavalkya,  which  may  certainly  be  treat- 
ed as  ambiguous,  and  is,  in  its  concluding 
portion,  paraphrased  rather  than  translated 
by  Colebrooke.f  A  closer  translation  is 
given  by  Dr.  Ro^r.J  In  this  the  Sanscrit 
supplementary  term  ali  is  rendered  *  and 
such  like.'  It  is  amplified  an  1  fully  ei^plained 
by  the  commentator,  viz.^  *'by  the  word 
'*adya  [is  meant,  property]  obtained  by  heri- 
*•  tage,  buying,   partition,  acceptance,  find- 

♦  8  B.  H.  C.  R.,  p.  244. 

t  Mitak.,  Ch.  II.,  sec.  11,  para.  i. 

^  Published  in  1859  in  Calcutta. 


**  ing :  this  [description  of]  stridhana  is  mco- 
*' tioned  by  Manu  and  the  other  sages.'* 

In  the  Madras  cases,  whicti  will  be  relied 
on,  that  Court  has  rejected  the  plain  import 
of  the  commentator's  words,  and  has  dedaced, 
from    an    assumed    theory    of    ihe  gtooad 
and  character  of  the  daughter's  succession, 
a  strained  interpretation — one  that  assimi- 
lates  the   cnaracter   of   pr-jperiy    which  i 
daughter   inherits^    in   the    Peninsular  &Qd 
Biiiares    Schools,    to   the  B::ngal    dociriat 
This  is  an  unsafe  and  unauthuized  analogj. 
Tne  Dayabhaga,  it  is  notorious,  differs  cssea- 
tially    in     important    particulars    from   the 
expositions    of    Vijnyaneswara.      We    hive 
only  to  turn  to  the  chapter  on  Daughters' 
Succession  in  the  Miiaksnara  in  order  to  dis- 
cover how  inapplicable  is   the  reasoning  la 
the   Midras   judgments   bey^ind    the  Dajra- 
bhaga     School.     In    the     Mitakshara,    the 
daughter  bears   an  independent,  individoal 
cljaracter;  her  right  is  nn  vicarious  or  re- 
presentative;  it  is  in  no  way  linked  with  her 
S3n,  possible  or  actuil.     Preference  of  one 
dau^iuer  to  an  )Lher   U  determined   by  the 
grcuer  need  of  provision  in   tne  one  pre- 
ferred. 

Wnitev'er  miy  be  inferred  or  argued  ffi* 
the  vicarious  and  qualified  chiracier  di 
wid  )w's  succession,  ttiai  cannot  apply  to* 
daughter  who  is,  in  many  respects,  received 
as  a  son. 

The  widow  but  continues  or  supplements 
her  husband's  existence  :  she  lives  as  a 
relict  to  fulfil  a  task  and  duty.  It  is  not 
necessary  to  examine  her  position,  or  how  far 
it  is  defined  and  affected  by  the  text  wc 
hive  now  to  deal  witn.  It  is  clear  that 
ihe  author  of  the  Mitakshara  lakes  aa 
entirely  different  view  of  the  female  heri- 
tage ti  thu  taken  by  Jimu:a  Vahaaa. 
The  terms  in  which  a  daughter's  inherit- 
ance is  alluded  to  by  the  former  through- 
out indicate  the  character  o£  her  estate,  and 
its  continued  succession,  z^/a:  ,to  the  daughters 
heir.  Her  estate  does  not,  ia  this  com- 
mentator's opinion,  continue  as  of  her  parent, 


•  This  translation  was  for  the  purpose  of  the  arma- 
ment :  the  orijjinal  is  — 


It  isohservable  that  the  passage  of  Yajnavalkya  l»«* 
annotated  isdlflferently  qu»ited  in  the  Diyabha^a,  where, 
instead  of  edanika  aiyam  cka  slridhonam  (as  in  iw 
Mitakshara)  we  find,  vedanikam  cha  eva  siriaJuinam. 
See  as  co  this,  Mitak.,  Colcbr.,  Ch.  U-,  sec.  u,  No.  i. 
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^ing  to  the  nexc  taker  frotn  tiim  upoa 
jer  decease,    her   owa    liEe-occupaiua    or 
^  ''ruct  being  in  that  view  a  mere  acciJental 
rruption  to  the  agnatic  succession.      To 
plain  and  obvious  construction  of  the 
lakshara    no    objection,  ^no    dogma,    is 
J,  unless  such  be  borroA-ed  from  ihe 
Bengal  School.     Moreover,  we  have 
the    advantage   of    an    elaborate    and 
astive     treatment     ot     tne     qiesiion, 
issly  as  here  presented,  in  Mr    Justice 
's  judgment.     (Mr.  Moutriou  here  read 
coinixiented  upon  this  judgment.)*      It 
be  said   that  the  Bombay  Court  has 
guided  in  the  interpretation  ot  me  law 
Ihe    Vyavahara  Mayukha,   wliicn   is  not 
authority   on   this   side    of    India.     No 
ty  that  is  the  special  book  for  Western 
and  it  confirms  our  reading  of   the 
kshaxa  text ;  but  the  words  of  this  text 
governed  the    construction     by    the 
bay  Judges,   which  is  the  simple   and 
us    one.      So    far    as    the    Mayukba 
emented  and  supported  .that  consiruc- 
tbis  accident  is  balanced  by  the  equally 
g   aud  emphatic  support  given   in   me 
mitradaya,  the   gui  ling    Benares  com- 
ly.f      Tne  Viramiiradaya  is  in  Court 
iginai,  and  the   passages  can   be  read 
explained,  if  required.      They  entirely 
rt  the  appellant's  contention. 
;anatha    in    bts    Digest,     althou^^^h    a 
lawyer,   thus   speaks  of   the  Daya- 
docmne,    that,    wh^re    a    daughter 
Its     property     from     her     father,     it 
upon   her   decease   to   her  famer's 
aud  family :    '*  VVuat  then  is  the  rule 
'respect  of  an  estate  devolving  on  her 
her   father,    or    other   relative,    on 
ire  of  male   heirs?    It  should  not   be 
rered,  she  is  subject  to  the  control  of 
husband,  even  in  respect  of  this  estate, 
tuse  it  is  not  included  in  the  six-fold 
;rty  of  women.     Since  the  eventual 
of  her  father  and  the   rest  is,  at   a 
[uent  time,  sole  heir  of  wealth  which 
devolved  on  her  from  her  ancestors,  it 
i.icts  common  sense  that  this  should 
Subject  to  the  control  of  her  husband. 
Uie  question  thus  proposed,  the  answer 
IS  suDject  to  his  control  so  long  only 
h  remains   in   tne   possession   of   his 
afterwards,  it  stiall  be   received  by 
legal  heir  of  her  father  and  the  rebt. 
the  opinion  of  those  who  acknowledge 
ownership  of  her  husband  in  weaUn 

»  8  Bom.  H.  C.  Rep.  259. 
f  See  Colebrooiie's  Preface. 


**  acquired  by  his  wife,  not  simple  control 
**  over  it,  hovv  can  the  legal  heirs  of  her 
"fattier  succeed  on  the  death  of  the  >yife, 
"since  her  hus^)and's  title  is  not  divested  so 
**  long  as  he  lives  .^  In  truth,  Jimuia  Vab^^na 
*•  alone  conends  for  the  succession  of  her 
*'  fatner's  neus,  after  the  death  of  the 
*'daugnter,  to  tne  patrimony  whica  devolved 
**  on  her  by  the  failure  of  in  ile  issue  ,*  and 
**  he  does  not  acknowledge  the  property  of 
*•  tne  husband  in  the  wealth  of  his  wife; 
••  but  those  who  do  not  acknowledge  the 
'*  husband's  claim  must  not  admit  the 
**  succession  of  her  father's  heirs  to  the 
"  patrimony  which  has  devolved  on  the 
**  daughter ;  for  no  text  nor  reasoning  shows 
''it."  And  the  learned  commentator  then 
proceeds  to  refute  the  supposed  analogy 
between  the  case  of  a  daughter  taking  from 
a  father  and  a  widow  from  her  husband.* 

Mr.  Kennedy  for  the  respondent  contend- 
ed that,  when  a  daughter  succeeds  to  the 
estate  of  her  father,  who  leaves  him 
surviving  no  _  male  issue  nor  widow,  the 
da'ighter  only  takes  a  qualified  estate.  She 
has  no  absolute  power  over  the  property, 
she  cannot  alienate  it  by  gift  or  otherwise,  and 
after  her  death  tne  property  descends  to  the 
nearrst  heir  of  ner  lather.  In  this  case,' 
mureover,  the  property  which  descended  to 
the  uaughter  was  ancestral  property,  and  she 
could  not  therefore  dispose  of  it.  In  the 
case  of  Mussummut  Syan  Koowar  and 
Jaya  Koowar  vs.  Dookhurn  Singh  and  Debee 
butt,  4  Sel.  Rep.  330,  the  marginal  note 
says :  "  By  the  Hindoo  Law  a  daughter 
'*  has  no  power  to  alienate  by  gift  her  ances- 
"  tral  property  to  the  detriment  of  the  other 
"heirs  of  her  father.''  At  page  332  of  the 
same  case  the  judgment  of  the  Court  is  as 
follows :  "  Now,  it  appears  from  the  decree 
"of  the  Sudder  Dewanny  Adawlut,  dated 
"6th  October  1814,  that  the  property  in 
"  question  is  ancestral,  and  not  Gyan  Koo- 
"  war's  peculiar  property  {stridhun),  and  also 
"  it  seems  from  the  deed  of  gift  that  such 
"gift  was  not  made  for  religious  purposes. 
*•  According,  therefore,  to  the  law  as  current 
"  both  in  Mithila  and  the  West,  the  deed 
"is  invalid;  such  being  the  case,  the  pro- 
"  perty  will  go,  atter  her  (the  daughter's) 
"death,  to  the  nearest  heir  of  her  father, 
•*Kenur  Singn,  then  living.  For,  as  in  the 
I   *  case  of  the  widow,  the  property  goes  on  her 

*  Difrest,  B.  v.,  Ch    IX.,  sec.  i.      ~  ^ 

For  further  decisions  of  the  Bombay  High  Court  on 
the  qut-atmn  at  issue,  lidc  1  Bom.  H.  C.  Rep.  1305 
I  Bom  H.  C.  Rep.  200;  6  Bom.  H.  C.  Rep, 
O.  C  J-,  I ;  and  6  Bora.  H.  C.  Rep.  244. 
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"  decease,  not  lo  her  heir,  but  to  ihe  nearest 
"  heir  of  her  husbaml,  who  may  be  then  j 
"living,  so  the  same  rule  is  to  be  observed  ' 
^^  h  fortiori  as  regards  the  daughter." 

In  the  case  of  Sheo  Sehai  Sini;h  and 
others  vs  Mussamut  Oined  Koowar.  6  Sel. 
Rep.  301,  where  a  Hindoo  woman  of  Behar, 
who  had  inherited  the  entire  estaie  of  her 
father,  died  leaving  a  sister's  son's  sons  and  & 
daughter,  it  was  held  '■  ihai  the  former  should 
succeed,  and  that  per  capili,  and  not  ptr 
stirpts."  The  Couri  at  page  302  said :  ■'  There 
"  is  no  doubt  that  the  sister's  son's  sons 
"were  very  distant  indeed  in  the  order  of 
"succession,  and  in  fact  are  not  included 
"among  the  heirs  by  almost  the  whole  of 
"the  Hindoo  legal  auihorities.  As,  however, 
"under  no  circumstances  can  the  daughter 
"succeed  to  ancesirai  property  inherited  by 
"  her  moiher,  the  Court  considered,  under  the 
"  Vyavasthas  ol  the  Pundits,  that  ihe  plaint- 
"  itfs  had  Ihe  bener  right  to  the  estate  of 
"Kehur  Singh,  the  common  ancestor  of  the 
"parlies." 

In  the  case  of  Ram  Sevaruth  Pandey  and 
others  vs.  Baboo  Basdeo  Singh,  i  Agra  H.  C. 
Rep.  168,  the  Court  held  thai,  "according 
"to  Hindoo  law  current  at  Benares,  the 
"  daughter's  sons  inherii  in  default  of  a  quali- 
"fied  daughter,  and  ihai,  if  there  be  sons  of 
"more  than  one  daughter,  they  take  ptr 
"  capi/a,  and  not  per  stirpes.  The  widow  was 
"incompetent  to  modify  the  terms  or  the 
'■original  transaction  injuriously  to  the 
"  reversioners." 

In  the  case  of  Mussumat  Kamdan  vs.  Bc- 
haree  Lall,  i  Allahabad  H.  C.  Rep.,  part  7, 
p.  zoo.  the  Court  held  that  "according  10 
"  Hindoo  Law  a  deceased  daughter's  son  has 
"  no  right  of  inheritance  to  the  estate  of  his 
"maternal  grandfather  during  the  life  of 
"any  one  of  his  mother's  sisters." 

InthecaseofPunclianundOjhahandolhers 
vs.  Lalshan  Misser  and  others,  3  W.  R., 
O.  C.  J  ,  1 40,  the  Couit  held  that,  "  according 
"to  the  Miiakshara  and  the  Vivada  Chinta- 
"  mani,  all  property  that  a  woman  jinherits 
"does  not  thereby  become  j/r('i/AK«,  so  as  afier' 
"her  death  to  descend  lo  her  heirs.  Im- 
"  moveable  property,  which,  in  default  of 
"other  intervening  heirs,  has  been  inherited 
"  by  a  mother  from  her  son,  descends  on  the 
"  mother's  death,  not  to  her  heirs,  but  lo  the 
"heirs  of  the  son  from  whom  the  mother 
"inherited  it." 

In  the  case  of  Mussumut  Thakoor  Dey- 
hee  vs.  Rai  Bali^k  Ram  and  others,  1  Moore's 


n  I,   Apj  ,  p.    I  Jj  *  m-j    frivy  Cojneil  IkU 
haL  "  by  the  H  a  loj  Li'V,  as  laid  dun 
■  ihj  Benares  or  Western  Si:ho.)lj, 
'a  ^^id.)n■  may  hive  pow:r  of  disp.wBC' 
'  m  iveabis  p-opcrty  inhir  ted  from  her' 
'  baud,  which  sne  has  no:,  undsr  ihe  li 


■Be.; 


al.  ye 


she  is  bv  botn  Ian 


any  imrnoveaole 
"  wnic  I  she  has  so  inheriie.l;   and  on 
-'  death    the  immoveanle    property 
"  m  >veal>le,   if   she  has   not  omerwiM 
"'  jiosel  oi  It,  will  pass  10  the  neii  h 
"  hiir  lieceasid  hu:iband.      Theie  ts  1 
■'  tiiiciij.i   wjih    respect    to    such   ali( 
"  bet  veun  ancestral  and   acquired 
■'  rill.-    devolution    of    slridhun    1 
"  peculiar  property,  from  a  childless  wii 
"  is  regulaieil  by  the  nature  of  hi 
"  Ir  her   marriage   was   according  to 
"  the  f'jMr  approved  forms,  at  her  detlh 
"  husband's  collateral  heirs  succeed  UiC 

In    ihe    case    of  Sen^amalathamiM 
Val.Lynil,t    ,Mudili,  3    Midras    H.  C. 
App  Juris.,  3ii,ihe  Court  held  that,  "1 
"inff  to  llindoi  Liw,  priiperty  acquired.i 
"  worn  m  bv  inneritance  is  not  to  be  d 
"  as  slrManam." 

In  the  case  01  Bachirain  i-s.  Venkataf 
2    M.i.Iras  H,  C.   R.,  App.  Juris.,  4O 
Court  li;l,l  thit,  "according  to  Hin 
"  a  iimthLT  inhtriiing  from  her  si 
"  an    ab:ioluie   property    In    the  csiatBf 
"  m-.-rely    a    lifc-interesi,    witliout 
"  aiienation,"      Vide  also   6  Madras  \ 
Rep.,  A|.p.  Juris.,  311. 

In  the  caic  of  Deo  Pershad  i 
Roy,  20  W.  R.  ro2.  the  Court  held 
"  where  a  daughter  takes  her  falhei'i 
*'  petty  on  the  death  of  the  widow  la  d< 
"  of  a  srjn.  she  lakes  the  inheritance  » 
"  qualilied  power  as  regards  alieaatnl 
"  rcs|)ecl  of  which  she  is  in  no  betief 
"atiun  than  the  widow.  On  the  de«l 
"siicli  daughter,  the  heir  of  her  f 
"succeeds  as  his  heir,  not  as  her  I 
Vide  ako  3  \V. 
and  12  \V.  K.  5; 

It  appt:ara,  therefore,  from  the  cases  1 
that  there  \i  z  current  of  uniform  dec 
of  the  Sudder  Courts  here,  and  al«( 
JLilias  Hu'h  Cnirt  upon  the  law  h 
upon  the  present  question  at  iasae] 
ihoij:,'ii  there  are  a  few  decisions  ( 
B-jinuay  High  Court  which  are  at  «• 
to  ilik.-  decisions  of  ihe  Courts  ia  B^^ 
yet  the  present  Bench  ought  to  foUlrfi 
cm  rent  decisions  of  these  Courts  ii 


11)  W.  R-(P.  C.)3. 


i874.] 


Civil 


THE  WEEKLY  REPORTER. 


Rulings. 


503 


ou^'ht  to  affirm  the  decision  of  Mr.  Justice 
Pontifejc,  aad  dismiss  the  present  appeal. 

Mr.  Montriou,  in  replv,  coatendei  that 
Doae  of  the  cases  cited  displaced  his  argu- 
ment upon  ihe  construc'ion  and  effect  of  the 
Mitakshara  text.  The  decisions  to  the  con- 
trary did  not  come  under  the  citea;ory  of  a 
constant  and  consistent  current  of  decisions 
which  had  authoritatively  settled  the  law. 
The  contention  had  been  from  time  to  time 
repeated,  and  the  reasoning  of  the  judg- 
ments relied  on  was  neither  compleie  nor 
conclusive.  On  the  other  hand,  the  recently 
published  Bombay  judgment  was  in  no  way 
refuted  or  met.  There  certainly  should  not 
be  iwo  adverse  constructions  of  this  law  in 
CalcuUa    and    in     Bombay.     There    could 

Tightly  be  but  one. 

i 

i  The  Court  took  time  to  consider  its  judg- 
jaienr,  which  was  afterwards  delivered  as 
|follows  : — 

!  Couch,  C^.— The  plaintiffs  in  this  suit 
l|ire  the  grandsons  of  Tnakoo."  D  iss,  who  was 
milted  to  be  a  native  of  the  North-Western 
tovinces,  and  had  come  down  to  Calcutta 
td  acquired  the  property  which  is  in  dispute, 
[edied  in  Calcutta  in  February  i860  intes- 
e,  and  without  having  relinquished  the  law 
his  birth-place.  He  left  a  daughter, 
iLnckhee  Bibee.  who  wa^  five  years  old  at 
tee  time  of  his  death,  and  subsequently  inter- 
^rn'ed  with  the  defendant,  Chotay  Lall,  and 
^ied  in  September  1872  without  issue.  He 
II  left  a  brother's  son  named  Inder  Chand, 
died  in  May  1871  intestate,  leriving  the 
inliffs  his  only  sons  and  heirs.  iMr. 
lice  P>ntifex,  by  whom  the  case  was  heard, 
lid  that  tne  estate  whicti  the  daughter 
lUckhee  Bioee  rook  on  the  death  of  her  father 
.3  only  a  qualified  one,  and  that  on  her  death 
le  plamtilfs,  as  heirs  of  her  father,  became 
^jtiiled  to  the  property  ia  dispute.  And 
^Q  the  case  being  seni  back  by  me  and  iMr. 
Josiice.Macpherson,  before  whom  it  Crime  in 
Ihe  first  instance,  to  try  the  issues  which  nad 
been  raised — the  fiist  of  which  was  :  Was 
Jlakoor  Doss  a  Jain  >  and  the  second  :  If  so, 
irbat  is  the  law  of  succession  applicable  10 
■  tins?— the  learned  judge  found  that  the 
should  be  decided  according  to  the  Uw 
\  the  North- Western  Frovmces.  We  have, 
jefore,  to  determine  whether,  according  to 
I  law,  the  decision  of  the  learned  judge  is 

fi-The  first  authority  on  the  subject  that  1  am 
Iware  of  is  in  the  fount  volume  of  the  Select 
lUcports,  p.  330,  in  which  it  was  held  that 


by  the  Hindoo  Law  (it  being  a  case  from 
Behar)  a  daughter  had  no  power  to  alienate 
by  gift  her  ancestral  property  to  the  detri- 
ment pf  the  other  heirs  of  her  father.     The 
reply  of  the  Hindoo  Law  Otficers  of  the  Court 
who  were  askei  to  declare,  according  to  the 
Milhilaand  Western  Schools  of  Law,  whether 
Gyan  Koowur  (ihe  daui^hter)  '*  was  competent 
to  bestow  the  estate  in  gift  on  Jaga  Koowur; 
and,  if  not,  who  was  entitled   to  the  estate 
on  her  decease" — which  is  the  very  question 
in  this  case — was :  "  When  a  person  dies,  leav- 
*'  ing  no  male  issue,  the  widow  who  succeeds 
"  to  his  estate  nas  no  right  to  alienate  any  part 
•*  of  it,  except  for  religious  purposes ;  and, 
'*  therefore,  the  daughter,  whose  right  of  in- 
**  heritance    is    weaker,    that    is,    who   only 
*'  succeeds   on    the    failure    of  the    widow, 
*'  a  fortiori  can  have  no  such  right.    Now,  it 
**  appears  from  the  decree  of  the  Sudder  De-- 
"  wannyAdawlut,  dated  6th  of  October  18 14" 
(this  is  the  part  which  applies  particularly 
to  the  present  case)  "  that  ihe  property  in 
*•  question  is  ancestral,  and  not  Gyan  Koowur's 
"peculiar  propertyCj/rz'e/i^ww),  and  also  it  seems 
**  from  the  deed  ot  gift  that  such  gift  was  not 
**  made  for  religious  purposes.     According, 
"  therefore,  to  the  law  as  current  both  in  Mithila 
"  and  the  West,  the  deed  is  invalid ;  such  being 
*•  the  case,  the  property  will  go,  after  her  death, 
**  to  the  nearest  heir  of  her  father,   Kehur 
**  Singh,  then  living.     For,  as  in  the   case 
**  of  the  widow,  ttie  property  goes,  on  her 
'*  decease,  not  to  her  heir,  but  to  the  nearest 
**  heir  of  her  husband  who  may  be  then  living, 
**  so  the  same  rule  is  to  be  observed  d,  fortiori 
"  as  regards  the  daughter." 

The  next  decision  on  the  subject  is  in  the 
6th  volume  of  the  Select  Reports,  p.  301,  in  a 
suit  relating  to  the  same  property.  It  was 
held  that  tnere  being  a  sister's  son's  son  and 
a  daughter,  the  former  succeeded,  and  that 
per  capita,  and  noi  per  stirpes. 

The  Court  in  their  remarks  say  :  "There 
"  is  no  doubt  that  ttie  sister's  son's  sons  were 
*'  very  distant  indeed  in  the  order  of  succes- 
"  sion,  and  in  fact  are  not  included  among  the 
"  heirs  by  almost  the  whole  of  tne  Hindoo  legal 
"  authoriues.  As,  however,  under  no  circum- 
"  stances  can  the  daughter  succeed  to  ancestral 
**  property  inherited  by  her  mother,  the  Court 
"  considered,  under  the  Vyvasthas  of  the 
"Pundits,  that  the  plaintiffs  had  the  better 
'•  right  to  the  estate  of  Kehur  Singh,  the 
"  common  ancestor  of  the  panies." 

We  have  next  a  decision  of  the  Sudder  Court, 
reported  in  the  decisions  of  1862,  at  page 
190;  where  it  was  held  that  the  estate  of  a 
Hindoo  proprietor  having  devolved  on  his 
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three  daughters  qualified  to  succeed  him,  they 
held  ihe  property  during  lifetime  only,  and 
not  as  their  stridhun ;  that  so  long  as  any 
one  of  the  daughters  survived,  no  daughter's 
son  could  inherit ;  and  that  as  no  son  survived 
when  all  the  three  daughters  died,  the  plaint 
iff,  as  heir  of  the  deceased  proprietor,  suc- 
ceeded to  the  estate. 

The  decision  in  this  case  appea'S  to  have 
been  founded  upon  a  passage  in  Sir  William 
Macnaghten's  work,  page  23,  where  he  says: 
"  But  though  the  SchO)ls  differ  on  these 
"  points,  ihey  concur  in  opinion  as  to  the  man- 
"  ner  in  which  such  propeny  <ievolves  on  the 
"  daughter's  death,  in  default  of  issue  mile 
"  According  to  the  law  as  received  in  Benare«< 
"  and  elsewhere,  it  does  not  go,  as  her 
"  stridhun^  to  her  husband  or  other  heir  ;  and 
"  according  to  the  law  of  Bengal  also,  it 
"  reverts  to  her  father's  heirs." 

The  two  decisions  in  the  North-Western 
Provinces — reported,  one  in  the  znd  volume* 
of  the  Agra  High  Court  Reports,  page  166, 
and  the  other  in  the  ist  volume  of  the 
Allahabad  Reports,  page  200 — do  not  seem 
to  me  to  be  in  pmni  on  this  question  ;  but  in 
volume  3  of  the  Weekly  Reporter,  page  140, 
we  have  a  decision  of  this  Court  in  the  case 
of  a  mother  inheriting  from  her  son.  The 
learned  Judges  held  that,  on  the  death  of  the 
mother,  the  property  went  to  the  heirs  of 
the  son,  and  they  said  that  the  rule  was  the 
same  in  the  case  of  a  woman  inheriting  from 
her  father. 

More  recently  there  are  two  decisions  in 
this  Court,  one  of  them  by  Mr.  Justice 
Phear  and  Mr.  justice  Ainslie,  and  an)iher 
by  Mr.  Justice  Phear  and  Mr.  Justice  Morris 
— the  first  in  20  W.  R.  102,  and  the  second 
in  22  W.  R.  54 — in  which  the  same  law  is 
laid  down. 

In  the  High  Court  at  Madras  the  same 
question  as  we  have  before  us  arose  in  a 
case  in  6  Madras  High  Court  Reports  310. 
There  the  Chief  Jusiice  and  Mr.  Justice 
Holloway  held  that  th*?  daughters  of  the 
first  defendant  (that  is,  the  person  who  had 
inherited  from  her  father,  the  suit  being 
brought  in  her  lifetime  for  a  declaration  of 
title)  were  not  her  rightful  succes-^ors  to  the 
zemindaree,  and  that  the  plaintiff,  as  the 
eldest  grandson  of  the  istimrar  zemindar, 
was  entitled  to  be,  preferably  to  the  second 
defendant,  declared  reversionary  heir  to  the 
zemindaree  on  the  death  of  the  first  defendant. 
Sir  Colley  Scotland,  the  Cnief  Justice,  said  : — 
**  With  reference  to  the  second  question  rai:>ed 
**  bvjtheappellant'sobjection  to  the  declaration 
"  of  the  plaintiff 'g  right,  whether  the  zemin- 


'*  daree  is  the  stridhanam  property  of  the  fiist 
"defendant,!  need  not  add  anything,  as  or 
**  conclusion  on  the  first  question  is  obviouslT 
'*  decisive  of  it.  But  1  ought  perhaps  to  say  wi'i 
"  reference  to  the  arguments  (contradictoiy 
**to  those  on  the  first  question)  advanced  on 
"•  behalf  of  the  appellants,  that  the  amhoniies 
"do  not,  I  think,  present  any  ground  forihca. 
"There  are  some  texts  and  comments  recogniz- 
**  ing  as  stridhanam  paternal  property  qcvoIt- 
"  ing  on  a  daughter,  but  they  appear  to  me  to 
"relate  only  to  an  appointed  daughter  who 
"  was  declared  to  become  by  the  appointmeat 
"  the  third  description  of  son.     .     .    .    Tfie 
"  fund  imenial  principle  of  the  law  of  succes- 
'*  sion,  too,  is  adverse  to  the  contention  of  the 
"  anpelUnts;  for,  if  paternal  propeny  passing 
"  to  a  daughter  were  to  become  her  siridha^oM^ 
**  ttie  succession  woul-.i  pass  away  from  iho« 
"  who  were  the  nearest  heirs  by  virtue  of  thw 
"  capacity  to  offer  oblations  to  the  last  male 


"  owner." 


Mr.  Justice  Holloway  rested  his  judg^ 
menis  upon  the  same  grounds.  Towardi 
the  end  of  it  he  said  :  "  On  the  questioft 
"  whether  properly  coming  to  womui  bf 
"inheritance  is  stridhanam  or  not,  I  do  not 
"  consider  it  of  the  least  consequence  faftt 
"  decision  of  this  case  to  determine.  Byot 
"ing  it  stridhanam^  we  should  not  be  ink 
"  least  assisted  to  the  solution  of  the  order dl 
"  its  transmission,  for  the  various  sorts  i 
"  stridhanam  are  transmitted  in  very  various 
"  ways.  I  will  shortly  sum  up  the  groontfe 
"  upon  which  I  come  to  the  conclusion  that 
"  the  decree  of  the  Civil  Judge  ought  to  be 
"affirmed."  The  learned  J udge  then  states 
the  grounds  to  be  : — 

*•  I.  The  principle  of  the  law  is  to  deicr- 
"  mine  the  descent  by  the  nearness  or  reraoie- 
"  ness  of  connection  with  the  offering ;  there 
"  is  no  taking  by  or  through  or  by  virtue  of 
"any  individual;  the  only  effect  of  relation- 
"ship  is  to  connect  with  that  offering;  ibe 
"  very  name  Sapifida  is  the  clearest  etymoio- 
"  gical  proof  of  the  predominant  notion  ; 

"  2.  That  this  principle  is  the  reason  fof 
"  the  daughters  taking  at  all ; 

"  3.  That  neither  in  this,  nor  in  ttf 
"  other  case,  has,  what  is  called  vesting,  thj 
"  slightest  influence ;  the  very  notion  01 
"  heritable  blood  is,  as  applied  to  HioddO 
"  law,  meaningless ; 

"  4.  The  principle  of  the  law  is  the 
"  safe  grcund  for  deducing  a  rule  of  descent; 
"  the  attempt  to  argue  from  subordinitt 
"propositions  will,  as  the  cases  show,  \td 
"  to  a  departure  wider  and  wider  from  the 
"  real  reason  of  the  law." 


1674.1 


Civil 


THE  WEEKLY   RSPOkTSR. 


iiuUngs. 


SO5 


As  far  as  the  law  in  that  part  of  India  is 
the  same  as  in  the  North- Western  Provinces, 
this  is  an  express  authority  upon  the  ques- 
tion before  us. 

On  the  other  hand,  there  are  certain  cases 
in  the  High  Court  at  Bombay  which  were 
relied  upon  as  being  opposed  to  the  doctrine 
which  appears  to  have  been  consistently 
held  both  by  this  Court  and  the  High  Court 
at  Madras.  One  of  them  is  in  1  Bombay  High 
Court  Reports  130,  and  is  known  by  the 
same  of  Devkuvarbai's  case.  It  appears  to 
have  been  there  laid  down  by  the  Supreme 
Court  at  Bombay  that  a  widow  is  entitled  to 
fte  moveable  property  absolutely,  and  to  the 
immoveable  properly  for  life;  and  subject  to 
^e  widow's  interest,  the  moveable  property 
llescends  to  the  daughters  absolutely. 

It  appears  from  the  judgment  of  the  Chief 
ustice,  Sir  Matihew  Sausse,  and  Sir  Joseph 
mould,  in  Vinayak  Anandravz'j.Lakshmibai 
the  same  volume,  page  1 17,  that  this  deci- 

^n  was  based  mainly  on  the  authority  of  the 

yukha — an  authority  in  that  part  of  India. 

e  judgment  in  the  latter  case,  which  seems 

have  been  written  by  Sir  Matthew  Sausse 

be  forwarded  to  the  Privy  Council,  contains 

passage,  page  124:    '' In  Devkuvarbai's 

e,  this  Court  in  1 859  held  that  the  widow 

of  an   intestate,   childless,  and   separated 

Rbiother  takes  tHe  moveable  properly  absolute- 
Ijj  and  the  immoveable  for  life  only,  with 
remainder  to  the  heirs  of  the  intestate.  That 
decision  was  very  much  based  upon  the 
principle  of  allowing  the  Law  of  Usage  to 
(Control  the  letter  of  that  portion  of  the  written 
law  which  was  in  favour  of  the  widow.  In  the 
.Mitakshara  o»  Inheritance  (C.  II.,  sec.  i), 
entitled  *  Right  of  the  widow  to  inherit  the 
estate  of  one  who  leaves  no  male  issue,'  the 
commentator,  after  declaring  the  order  of 
•accession  (see  para.  2),  in  words  quoted 
from  Yajnavalkya,  and  after  discussing 
^ous  interpretations  and  opinions,  states 

^e conclusion  (para.  39)  as  follows:"  The 

l^ned Chief  Justice  then  quotes  the  passage. 

He  is  speaking  of  his  own  judgment  in  the 

bnner  case,  and  says  that  he  based  it  on  the 

Plhority  of  the  Mayukha. 

L^  The  next  case  at  Bombay  is  Navalram  Atma- 
PBI  w.  Nandkishor  6hivnarayan,  1  Bombay 
Pjh  Court  Reports  209.  There  three  of 
^learned  Judges  of  that  Court  held  that,  ac- 
>ding  to  the  Hindoo  Law  of  Inheritance  as 
ived  in  ttie  Bombay  Presidency,  immove- 
fe  properly  inherited  by  a  married  woman 
"01  her  faiher,  wheihej  or  noi  11  be  siri^ily 
titled  to  the  name  of  sfndAun,  descends  on 
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her  death  to  her  own  heirs,  and  not  to  her 
father's  descendants,  according  to  what  is 
called  the  '*  melancholy  succession ;"  and  that 
an  inheritance  descending  on  a  married 
woman  from  her  father  classes  as  s/ridhun, 
and  descends  accordingly.  It  is  to  be  re- 
marked upon  this  decision  that  the  learned 
Judges  considered  the  text  of  Menu  and  the 
opinions  of  the  commentators  and  other 
authorities  on  Hindoo  Law,  but  they  do  tiot 
appear  to  have  been  aware  of  (at  least  they 
do  not  notice)  any  of  the  decisions  of  the 
Courts  on  this  side  of  India  on  the  subject ; 
and  in  considering  whether  we  should  treat 
this  case  as  an  authority,  this  is  very  material. 
We  may  fairly  say  that  a  judgment  of  another 
High  Court  in  which  no  notice  was  taken  of 
the  decisions  of  this  Court  upon  the  point 
ought  not  to  receive  the  same  respect  from 
us  as  it  would  receive  if  the  learned  Judges 
had  considered  the  decisions  on  this  side  of 
India. 

The  next  case  is  in  6  Bombay  High  Court 
Reports,  O.  J.,  p.  i,  in  which  Sir  Joseph 
Arnould,  who  was  one  of  the*Judges  in  the 
former  case,  sat  alone.  He  held  that  the 
property  acquired  by  a  married  woman  by 
inheritance,  with  the  exception  of  property 
inherited  by  a  widow  from  her  husband,  classes 
as  stridhuHy  and  descends  accordingly.  He 
appears  to  have  held  this  upon  the  authority  of 
Vinayek  Anandrav  vs,  Lakshmibai.  He  says : 
"  Mr.  Marriott's  position  that,  upon  the  estate 
''  vesting  in  Lakshmi,  as  sister  of  Vithal^  her 
"  son,  Ramji  Krishnaji,  and  his  son,Mahadao 
*'  Ramji,  thereupon  became  jointly  interested 
''  therein  as  co-partners  with  Lakshmi,  mu.st, 
''  in  my  opinion,  be  regarded  as  untenable ;  it 
''  see  msopposed  to  the  pri  nciples  established  in 
"  Hindoo  Law  regarding  property  coming  by 
'*  inheritance  to  woman,  and  is  inconsistent 
"  with  the  position  already  adverted  to  as  estab- 
"  lished  by  the  case  of  Vinayek  Anandrav  w. 
''  Lakshmibai  that  the  sister  takes  absolutely." 
But  the  learned  Judge  proceeds  to  notice  the 
decision  of  the  Judicial  Committee  of  the 
Privy  Council  and  the  text  of  Catayana,  and 
allows  that,  in  the  case  of  inheritance  by  a 
widow  from  a  husband,  the  rule  laid  down  in 
the  Mitakshara  does  not  apply.  So  far  b6 
departs  from  what  had  been  previously  decided, 
and  it  will  be  seen  that  in  this  he  differs  from 
the  judgment  I  am  about  to  notice,  of  Mr, 
Justice  West,  who  gives  as  his  opinion  that 
the  passage  in  the  Mitakshara  applies  to  the 
case  of  a  widow  inheriting  from  her  husband 
just  as  much  as  to  that  of  a  daughter  inherit- 
ing from  her  father.  'Y^e  case  is  reported  in 
8  Bombay  High  Coari "BLepo^^  n\>  O.  C,  J.— 
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Vijiarangam    and    another  vs,   Lakshuman 
and  another. 

Now,  the  decision  in  that  case  is  founded 
upon  the  Mayukha.  The  Chief  Justice  says  : 
*^  The  question  of  Hindoo  Law  arising  from 
''  these  facts  is  a  difficult  one,  but  looking  (as 
''  I  think  we  are  in  this  island  bound  to  do) 
"  to  the  Mayukha,  for  the  law  to  regulate  this 
"  case,  Thamabai  must  be  regarded  as  the 
**  legal  representative  of  Yesubai  in  respect  of 
**  the  property  in  question  in  this  suit,  and  not 
"  the  plaintiffs."  And  Mr.  Justice  West  says  : 
•*  We  must  fall  back  either  on  the  Mayukha, 
**  which  is  equally  inconsistent  with  a  current 
"  of  decisions  derived  from  the  analogies  of 
**  the  Bengal  Law,  or  else  on  the  Bengal  Law 
**  itself."  But  the  learned  Judge  took  ihe 
opportunity  of  this  case  coming  before  him 
to  discuss  at  considerable  length  and  with 
much  ability  the  meaning  of  the  passage  in 
the  Mitakshara,  and  to  comment  upon  the 
authorities.  He,  too,  does  not  appear  to 
have  noticed  any  of  the  decisions  on  this 
side  of  India,  and  what  1  have  already  said 
with  regard  to  the  decision  in  i  Bombay  High 
Court  Reports  will  apply  to  this  part  of  his 
judgment.  He  lays  down  that  the  Mitakshara 
includes  in  stridhun  all  property  acquired  by 
women  by  inheritance — which  is  contrary, 
as  I  have  already  said — to  what  had  been 
laid  down  by  Sir  Joseph  Arnould  in  the  case 
in  6  Bombay  High  Court  Reports,  and  con- 
trary also  to  the  decision  of  the  Privy 
Council  in  Bhugwandeen  Doobey  vs,  Myna 
Baee,  ii  Moore's  Indian  Appeals,  p.  487;* 
He  argues,  as  I  understand  him,  that  this 
case  was  not  rightly  decided.  It  appears 
to  me  that  what  Mr.  Justice  Holloway  said, 
which  I  have  read,  applies  very  much  to  this 
judgment  of  Mr.  Justice  West.  Certainly, 
when  we  have  the  various  decisions  of  the 
Sudder  Court  here  upon  the  law  which  is 
applicable  in  this  suit,  and  the  decision  of  the 
High  Court  at  Madras  upon  a  similar  law,  in 
which  no  substantial  difference  can  be  pointed 
out  with  reference  to  this  question,  we  ought 
not  to  unsettle  the  law  which  appears  to 
have  been  received  on  this  side  of  India  for 
the  last  fifty  years,  on  account  of  the  opinion 
of  a  Judge  of  the  High  Court  at  Bombay, 
however  learned  he  may  be.  The  conse- 
quences at  the  present  time  would  be  most 
serious.  Courts  ought,  always,  to  bear  in  mind 
that  it  is  no  light  matter  to  reverse  a  series 
of  decisions  which  musthave  been  acted  upon 
for  many  years,  and  have  been  regarded  as 
declaring  what  was  the  law. 

'  *^W.  R.  (P.  023. 


It  appears  to  me  that  the  conclusion  which 
Mr.  Justice  Ponlifex  arrived  at  in  this  case 
is  the  right  one,  and  that  his  decision  oofht 
to  be  affirmed.  The  costs  of  the  hearing oa 
remand,  in  which  the  appellant  reall?  7as 
successful,  ought  to  be  regarded  as  part  of 
the  costs  of  the  original  hearing,  and  shoald 
be  allowed  in  the  same  way  as  those  costs 
were  allowed,  viz.,  out  of  the  estate.  The 
appellant  must  pay  the  CDSts  of  this  appeal 
on  scale  No.  2. 


The  I  St  September  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Decree— Right  to  Injunction  to  stop  EzecotifliL 

Case  No.  2464  of  1873. 

Special  A  ppeal  from   a  decision  passed  it 
the    Officiating  Judge    of    £haugulp9% 
dated  the  ist    August    iS'/j,    affirmrqA 
decision    of  the    Subordinate    Judgt  M 
that    nistrict,    dated  the    18th   DectM 

Mussamut  Rohimunnissa  (Defendant), 

Appellant, 

versus     , 

Nowab  Leakut  Ali  Khan  and  others 
(Plaintiffs),  /Respondents. 

Air,  C  Gregory  and  Moonshee  Mah^md 
Yusuf  for  Appellant. 

Moonshee  Abdool  Baree  for  Respondents. 

The  purchaser  of  a  share  of  a  decree,  who  has  hi 
in  the  endeavour  to  get  the  Court  executing  it  to 
him  upon  the  record  fur  the  purpose  of  obtaining 
benefit  of  the  decree,  has  no  right  to  an  injunctioo 
prevent  the  decree-holder  from  executing^  the  wl 
decree  without  reg'ard  to  the  sale,  even  if  the  patcli--^ 
is  made  on  t>ehalf  or  the  judg"ment-debtor;  he  cowj 
only  get  a  right  to  an  injunction  of  the  kind,  if  the  site 
amounted  to  a  release  from  the  decred-holdcr  to  At 
judgment-debtor  from  his  liability  under  the  decree* 

Phear,  J, — The  facts  of  this  case,  as  ibef 
appear  to  have  been  found  and  acted  npoii 
by  ihe  Court  below,  are  as  follow : —  ; 

On  the  29th  December  1868,  one  Rajij 
Hossein  Buksh  obtained  a  decree  in  tl»| 
Civil  Court  against  Leakut  Ali  andbistwj>^ 
daughters  and  Shah  Ameenooddeen  and  hi»: 
daughter  for  mesne-profits  and  costs.  W 
the  9th  February  of  the  following  jctf^ 
Rajah  Hossein  Buksh  sold  this  decree  loh^j 
wife  Rohimunnissa  for  a  sum  of  R«p«*; 
4,000.  And,  on  the  29th  Marcli  of  the  same; 
year,  Rohimunnissa   sold    a  certain  sto* 
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(which  need  not  be  more  particularly  speci- 
fied at  present)  of  this  decree  to  one  Feda 
Hossein.  The  present  suit  is  brought  by 
Feda  Hossein,  Leakut  Ali,  and  his  two 
daughters  against  Rohimunnissa,  and  asks 
for  an  injunction  restraining  her  from  taking 
«teps  to  execute  this  decree  'against  Leakut 
Ali  and  his  daughters. 

The  plaint  savs  that,  after  Rohimunnissa 
bad,  in  March  1869,  sold  the  share  of  the 
decree  to  Feda  Hossein,  he  endeavoured  to 
iget  his  name  placed  upon  the  record  of  the 
iiait  in  conjunction  with  hers  for  the  purpose 
of  execution  ;  but  that  the  Court  refused  his 
Application.  And  it  goes  on  to  say  that 
Sohimunnissa  was  proceeding  to  execute 
fb&  whole  decree  against  Leakut  Ali  and  his 
iiaughters  without  any  regard  to  this  sale 
March  1869  to  Feda  Hossein.  And  on 
is  ground  the  injunction  is  sought. 
Now,  it  is  quite  plain  that,  unless  some 
er  fact  is  added  to  those  which  have  been 
t  now  mentioned,  the  plaint  discloses  no 
ht  on  the  part  of  either  Feda  Hossein  or 
the  part  of  Leakut  Ali  and  his  daughters 
an  injunction  against  Rohimunnissa.  As 
ards  Feda  Hossein,  he  had,  on  the  footing 
his  purchase  in  March  i  869,  endeavoured 
get  the  Court,  which  was  charged  with 
execution  of  the  decree,  to  put  him  upon 
record  for  the  purpose  of  his  obtaining 
that  manner  the  benefit  of  that  decree, 
he  had  failed  in  his  object.  This  did 
give  him  any  right  to  prevent  Rohimun- 
from  realizing  the  decree  if  the  Court 
aid  allow  her  to  do  so.  In  other  words, 
|[ave  him  no  right  to  obtain  an  injunction 
^m  the  Civil  Court  against  Rohimunnissa 
the  matter  of  this  decree.  If  she  took 
eedings  for  the  execution  of  the  decree, 
obuined  satisfaction  of  it,  then  it  might 
thai,  under  his  purchase  of  March  id()9, 
would  have  a  right,  notwithstanding  that 
bad  failed  to  Induce  the  Court  to  put  him 
ft  the  record,  to  recover  from  Rohimunnissa 
W^  share  of  the  proceeds  of  the  decree, 
"wever  this  might  be,  he  had  no  right  to 
e  Rohimunnissa  restrained  from  realiz- 
the  decree. 
^Then  as  to  Leakut  Ali  and  his  daughters, 
*"  the  bare  facts  which  have  been  stated, 
have  no  right  of  any  sort  against 
imunnissa.  But  it  is  said  in  addition 
mo  that  the  purchase  which  Feda  Hossein 
e  from  Rohimunnissa  was  in  reality  a 
^chase  made  on  behalf  of  Leakut  Ali. 
Hi  this  fact  alone  would  not  give  Leakut 
*  a  right  to  have  Rohimunnissa  restrain- 
frpm  executing  the  decree  against  bim. 


He  could  only  get  a  right  to  an  injunction 
of  this  kind  if  the  sale  of  March  1869  from 
Rohimunnissa  amounted  to  a  release  from 
Rohimunnissa  to  Leakut  A-li  of  his  liability 
to  discharge  the  decree;  and  that  question 
plainly  depended  upon  whether  or  not  the 
sale-transaction  of  Marcn  1869  was  made 
with  Leakut  Ali  to  the  knowledge  of  Rohi- 
munnissa. The  Judge  says  that  the  sale 
was  really  made  to  the  judgment-debtor 
Leakut  Ali  is  admitted.  That  may  be 
so.  It  may  be  that,  as  between  Leakut  Ali 
and  Feda  Hossein,  neither  Rohimunnissa 
nor  any  one  else  wished  to  dispute  that  the 
benefit  of  the  transaction  was  intended  to 
be  for  Leakut  Ali.  But  this  is  a  very  different 
thing  from  saying  that  Rohimunnissa  had 
released  to  Leakut  Ali  his  liability  to  dis- 
charge the  decree  of  December  i868.  That 
result  could  only  come  about  by  reason  of 
Rohimunnissa  having  intentionally  sold 
the  share  which  she  did  sell  nominally  to 
Feda  Hossein — intentionally  sold  that  share 
to  Leakut  Ali.  And  as  to  that  it  seems 
that  there  is  not  a  panicle  of  evidence  upon 
the  record.  The  plaintiff  has  not  thought 
it  necessary  to  prove,  probably  he  was  not 
in  a  position  to  prove,  that  Rohimunnissa, 
when  she  sold  the  share  of  the  decree  to 
Feda  Hossein  in  March  1869,  knew  that  she 
was  dealing  with  Leakut  Ali.  Tne  pre- 
sumption is  certainly  against  him  on  this 
point,  because,  if  Leakut  Ali  wanted  to  deal 
directly  with  Rohimunnissa,  why  should  he 
have  used  the  intervention  of  the  third 
person  ?  It  seems,  upon  the  facts  which  are 
disclosed,  as  if  the  intervention  of  Feda 
Hossein  was  used  rather  for  the  purpose  of 
concealing  from  Rohimunnissa  that  the 
plaintiff  was  the  real  purchaser  than  for  any 
other  purpose.  And,  in  this  state  of  the 
facts,  it  seems  to  us  that  the  plaint  taken  as  * 
a  whole  has  not  shown  any  right  to  have  an 
injunction  against  Rohimunnissa.  It  is 
quite  plain  that  Feda  Hossein  has  no  such 
right.  And  Leakut  Ali  and  his  daughters 
cannot  have  the  right  unless  they  prove  to 
the  satisfaction  of  the  Court  that  the  sale  of 
March  1869  amounted  to  a  release  to  them 
from  Rohimunnissa  of  all  liability  under 
the  decree  of  December  1868  ;  and  this  they 

have  not  done. 

We  are,  therefore,  of  opinion  that,  on  the 
state  of  the  facts  found  by  the  Lower 
Appellate  Court,  the  plaintiff  ought  not  to 
succeed  in  this  suit.  And  we  may  also  add 
that  if  the  Civil  Courts  and  parties  who  are 
concerned  in  the  execulion  oi  decrees  would 
only  pay  some  little  regard  latiie  provisions. 
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of  the  Civil  Procedure  Code,  a  suit  of  this 
kind  and  litigation  upon  a  foundation  such 
as  that  which  this  suit  rests  upon  would  be 
quite  impossible. 

We  reverse  the  decree  of  the  Lower  Ap- 
pellate Court,  and  dismiss  the  plaintiff's  suit 
with  cosls. 


The  ist  September  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp,  j^udge. 

Measurement  nnder  Act  VI.  (B.C.)  of  1862, 
8.  zo~Rig:hts  of  Interveners. 

Case  No.  87  of  1874. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  RajshahyCy  dated  the 
^oth  December  iSyj^  reversing  a  decision 
0/ the  Moonsiff  of  Pubna,  dated  the  30th 
November  i8y2, 

Mudhoo  Soodun  Shaha  and  another 
(Plaintiffs),  Appellants ^ 

versus 

Gopal  Shaikh  and  others  (Defendants), 

Respondents, 

The  Advocate'General  and  Baboos  Shoshee 
Bhoosun  Dutt  and  Radhika  Churn  Mitter 
for  Appellants. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondents. 

« 

The  fact  of  a  measurement  And  jummabund/^e  having 
been  effected  under  the  provisions  of  Act  VI.  (B.  C.)  of 
1862,  8.  10,  cannot  deprive  an  intermediate  tenant  of 
therightof  intervening  under  Act  X.  of  1.S59,  s.  jj,  nor 
is  the  intervenor  deprived  of  that  protection,  even 
though  Act  X.  no  longer  exists. 

The  plaintiffs  are  the  special  appellants  in 
this  case.    This  is  another  case  which,  in  my 


opinion,   affords   an   apt   illastraiion  of  the 
impolicy   of    placing   any   money-limitatioQ 
upon  the  right  of  special  appeal.     This  is  1 
case  in  which  the  plaintiffs  are  the  zemiDdars. 
There  are  two  plaintiffs,    one    claiming  aa 
ii-anna    share,    and   the    other    a   5-20122 
share.     They  state  in  their  plaint  thattbef 
acquired  their  title — 8  annas  by  purchase  of 
the  zemindaree  right  and  8  annas  as  paino- 
dars.     The  suit  is  for  three  years'  rent,  aad  ^ 
the  amount  sued  for  is  only  Rs.  i  o-4-6»  bat  the 
points  involved  in  this  case  are  of  very  great 
importance  to  the  parties,  of  importance  d 
the  zemindar,  inasmuch  as  if  the  jumta- 
bundee,  which  has  been  made  by  the  Colteaot 
according  to  the  provisions  of  section  lo^ 
Act  VI.  (B.  C.)  of  1 862,  is  not  to  bind  the  rr- 
the  zemindar's  labour  and  expense  inhavi 
that  jummabundee  made  by  the  Collector 
been  thrown  away,  while,  on  the  other  hand, 
the  ryot  is  to  be  bound  by  that  jummabundi 
he  will  have  to  pay  a  considerably  enhance 
rent  over  and  above  that  which  he  has  hrth 
paid.     I  need  not  say  anything  further  as 
how  very  important  these  points  are  to 
parlies,  and  therefore,  in  this  case,  the  val 
ation  of  the' suit    is  no  index  whatever 
its  importance. 

To  return  to  the  case.  The  piainuiii| 
alleging  that  they  have  an  8-anna  sba 
in  the  zemindaree,  and  another  8-annashi 
in  putnee,  sue  for  the  rent  of  the  three  yea 
1275, 1276,  and  1277,  alleging  that,  nndertl 
provisions  of  section  10,  Act  VI.  (B. 
of  1862,  they  made  a  special  application  totl 
Collector  for  a  measurement  and  jum\ 
bundee  of  their  estate.  The  section  says  ths 
on  the  special  application  of  the  proprietor 
other  person  aforesaid,  the  "  other  pei 
aforesaid"  being  a  party  entitled  to  receit 
the  rents,  making  a  special  application  (1 
not  otherwise),  the  Collector  **  shall  proce« 
"  to  ascertain,  determine,  and  record 
''  tenures  and  under-ienures,  the  rates  of  rei 
''  payable  in  respect  of  such  lands,  and 
"  persons  by  whom  respectively  the  rents 
"payable."  Now  I  do  not  think  that 
law  meant  that  the  Collector  was  to  ascertain 
the  rents  hitherto  paid  by  the  ryots,  but  ihai 
he  was  to  ascertain,  determine,  and  record 
the  rents  payable  at  the  time  the  jumn^ 
bundee  is  made.  Then  the  law  goes  00  w 
say  that,  "  if  any  person,  within  fifteen  dtj« 
"  after  the  Collector  shall  have  recorded  tbc 
"  name  of  such  person  as  being  in  occupation 
"  of  such  land  or  any  part  thereof,  or  shaH 
"  have  declared  a  teni^re  to  have  lapsed,  skifi 
"  appear  and  show  good  and  sufficient  caosc 
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"for  bis  previous  non-appearance,  and  shall 
"satisfy  the  Collector  that  there  has  been  a 
"failure  of  justice,  the  Collector  may,  upon 
"such  terms  or  conditions  as  he  may  think 
"proper,  alter  or  rescind  his  declaration 
"accordmg  to  the  justice  of  the  case.  Save 
"as  aforesaid,  the  decision  of  the  Collector 
"  on  all  matters  enquired  into  and  determined 
"by  him  under  this  or  the  last  preceding 
"section,  shall  be  final,  unless  the  same  shall 
"be  reversed  on  appeal  therefrom  to  the 
"Civil  Court."  And  then  the  section  says 
that"  such  appeals  shall  lie  to  the  Zillah  Judge 
*'0T  to  the  Sudder  Court,"  subject  to  the 
provisions  and  conditions  contained  in  certain 
sections. of  Act  X.  of  1859. 

Now,  in  this  case,  the  defendant,  the  ryot, 
special  respondent,  deni||)  the  relationship  of 
landlord  and  tenant  as  between  him  and  the 
plaintiffs;  he  alleged  that  he  was  not  aware 
of  the  proceedings  under  section  10,  Act  VI. 
(B.C.)  of  1862;  that  these  proceedings  were 
€X  parte ;  that  he  has  never  paid  rent  to  the 
plaintiffs;  and  thai  he  has  all  along  paid  his 
rent  to  Bejoy  Gubind  Chowdhry  and  others, 
nho  hold  a  kyemee  mourasee  tenure  inter- 
mediate oetween  the  zemindar  and  the  im- 
mediate cultivators  of  the  soil. 

The  Moonsiff  has  held  that  the  facts 
of  the  measurement  2LVidi  jummabundee  prove 
the  existence  of  the  relationship  of  land- 
lord and  tenant  between  the  parties,  and 
that  that  Jummabundee  and  measurement 
having  been  approved  of  by  the  revenue 
authorities,  and  not  questioned  uniil  the 
present  suit  by  the  defendant,  the  ryot,  such 
measurement  2ind  jummabundee  are  binding 
00  the  defendant,  and  that  in  the  absence  of 
*ny  illegality  in  the  proceedings  of  the  Col- 
lector, the  tenant  could  not  now  question  his 
liability.  Then,  with  reference  to  the  plea  of 
^  tenant  that  he  was  paying  rent  to  Bejoy 
Gobind  Chowdhry,  the  Moonsiff  held  that, 
inasmuch  as  neither  the  defendant  nor  Bejoy 
Chowdhry  took  any  steps  to  question  the 
proceedings  of  the  Collector  before  that 
officer,'  the  present  intervention  of  Bejoy 
Gobind  Chowdhry  could  not  be  entertained. 
The  Judge  has  reversed  that  decision.  He 
is  of  opinion  that  the  suit  must  be  remanded 
for  the  disposal  of  two  questions — ist,  that 
tfter  making  Bejoy  Gobind  Chowdhry  and 
Dbhoy  Chowdhry  parties  to  the  suit,  an  issue 
ihould  be  tried  virhether  the  detendant  holds 
be  land  directly  under  plaintiffs,  or  whether 
i^re  is  an  intermediate  tenure  held  by 
Bejoy  Chowdhry  and  Obhoy  Chowdhry 
between  the  zemindar  |nd  the  ryot ;  that  if 
t  be  decided  in  the  affirmative  as  to  the 


defendant  holding  under  Bejoy  Chowdhry 
and  Obhoy  Chowdhry,-  the  plaintiffs'  suit 
must  be  dismissed,  notwithstanding  the  pro- 
ceedings in  the  Revenue  Court;  but  that  if  it 
be  found  that  the  lands  are  not  included  in 
any  such  intermediate  tenure,  then  the  defend- 
ant must  be  considered  as  holding  directly 
from  the  landlords,  and  the  proceedings  in  the 
Revenue  Court,  if  otherwise  regularly  con- 
ducted, would  bind  him. 

Therefore  the  point  at  issue  in  this  appeal 
is  whether  the  Judge  was  right  in  remand- 
ing the  case,  and  whether  the  question  raised 
by  the  defendant  in  his  answer  that  he  was 
the  tenant  of  Bejoy  Chowdhry  and  Obhoy 
Chowdhry,  and  that  he  paid  rent  to  them  and 
not  to  the  plaintiffs,  ought  to  be  tried  or  not  in 
this  case.  Now,  under  the  provisions  of 
section  10  of  Act  VI.  already  quoted,  Bejoy 
and  Obhoy  could  not  possibly  have  inter- 
vened or  made  any  objections  before  the  Col- 
lector, for  that  section  does  not  provide  for  any 
objections  on  the  part  of  any  other  persons 
but  parties  whose  names  have  been  recorded 
by  him  as  being  ii>  the  occupation  of  the 
land.  Now,  it  is  admitted  in  this  case  that 
the  party  whose  name  was  recorded  as  in  the 
occupation  of  the  land  was  the  defendant, 
the  ryot,  and  therefore  Bejoy  Chowdhry  and 
Obhoy  Chowdhry  could  not  have  made  any 
objections  to  the  proceedings  of  the  Collec- 
tor under  section  10,  Act  VI.  of  1862  (B.  C). 
Therefore  it  remains  to  be  determined  whe- 
ther they  cannot  now,  when  the  question 
has  been  raised  by  the  defendant  that  he  is 
their  tenant,  and  that  they  have  been  in  the 
enjoyment  of  the  rent  hitherto,  and  not  the 
plaintiffs,  have  that  question  decided  in  their 
presence.  The  Judge  ha§  held  that  it  ought 
to  be  so,  and  I  thinlc  that  his  decision  can  be 
maintained  with  reference  to  the  ruling  to  be 
found  in  Volume  XVI.,  Weekly  Reporter, 
page  51.  In  that  case  the  learned  Judges, 
Justices  Loch  and  Dwarkanath  Mitter,  observe 
that  whether  the  third  party,  the  inter- 
venor,  did  or  did  not  appear  at  the  time  of  the 
mt;  isurement  2Ji^  jummabundee,  was  a  matter 
of  very  little  consequence  as  far  as  the  case 
before  them  was  concerned.  That  was  also  a 
suit  for  rent.  Then  they  go  on  to  say  that 
there  is  nothing  in  that  section,  namely, 
section  10  of  Act  VI.,  by  which  the  Collector 
is  empowered  to  try  and  determine  whether 
the  land  belongs  to  any  particular  estate  or 
not,  as  there  was  nothing  in  that  section 
which  would  entitle  the  intervenor  to  appear 
before  the  Collector  and  ask  that  ofi&cer  to 
try  a  question  of  title  bel^^®^  ^^^  ^i^d  the 
zemindar,    when   the    \aV.t^^>  ^ppWea  tor  gc 
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measurement  and  Jummabundee  under  that 
section. 

Then  the  learned  Judges  go  on  to  say  that 
they  do  not  think  that  becau'se  the  land  could 
be  measured  under  the  provisions  of  section 
lo,  Act  VI.  (B.  C.)  of  1 86 2,  therefore  the  third 
party  cannot,  in  a  suit  for  rent,  be  allowed  to 
intervene  under  the  provisions  of  section  jj. 
Act  X.  of  1859  ;  and  that  it  appeared  to  them 
that  it  was  never  intended  by  the  provisions 
of  section  10,  Act  VI;  (B.  C.)  of  1862,  to  take 
away  the  right  which  the  law  has  given  to 
parties  to  intervene  under  section  jjj  ActX. 
of  1859,  or  to  take  away  the  protection 
which  it  was  intended  to  give  to  intermediate 
tenants  under  that  section.  Now,  it  is  true 
that  section  77,  Act  X.  of  1859,  no  longer 
exists,  and  that  this  suit  has  been  brought 
under  Act  VIII.  (B.  C.)  of  1869,  but  under 
section  34  of  the  latter  Act  it  is  provi^led  that 
"  suits  of  every  description  brought  for  any 
"  cause  of  action  arising  under  this  Act  and 
''  all  proceedings  therein  shall  be  regulated 
"  by  the  Code  of  Civil  Procedure  passed  bythe 
"  Governor-General  in  Council,  being  Act 
"VIII.  of  1859,  and  by  such  further  and 
"  other  enactments  of  the  Governor- General 
"  in  Council  in  relation  to  civil  procedure 
"  as  now  are,  or  from  time  to  time  may  be,  in 
*"  force,  and  all  the  provisions  of  the  said 
"  Act  and  of  all  such  other  enactments  shall 
"  apply  to  such  suits." 

Now,  in  this  case  the  third  parlies,  Bejoy 
Gobind  Chowdhry  and  Obhoy  Chowdhry, 
aver  that  the  defendant,  ihe  ryot,  has  been 
paying  rent  to  them  all  along  and  not  to  the 
plaintiffs,  and  that  they,  the  iniervcnors,  have 
been  all  along  in  the  enjoyment  of  the  rent. 
The  ryot-defendant  also  makes  the  same 
defence  in  his  answer  to  the  suit  of  the 
zemindar  for  rent.  I  therefore  ttiink  ihat 
the*  Judge  was  right,  under  section  73.  Act 
VIII.  of  1859,  in  remanding  the  case,  and 
directing  the  Moonsiff  10  make  Bejoy 
Gobind  Chowdhry  and  Obhoy  Chowdhry 
parties  to  the  suit.  It  cannot  be  said  that 
they  are  not  interested  in  the  result  of  the 
suit,  inasmuch  as  the  question  at  issue  is 
whether  the  defendant,  tne  ryoi,  has  been 
paying  rent  hitherto  to  them  as  kyemee 
mirasdars,  or  whether  he  has  been  paying 
direct  to  the  zemindars  and  putneedars,  the 
plaintiffs  in  this  case. 

The  special  appeal  is,  therefore,  dismissed 
with  costs.     Pleaders'  fees,  one  gold  mohur. 


The  I  St  September  1874. 
Present : 
The  Hon'ble  F.  B.  Kemp,  Judge. 
Suit  for  Khas  Possession — Onus  probasdL 
Case  No.  95  of  1874. 

Special  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  (  hiliagon^, 
dated  the  2^th  October  iSyj,  reversing 
a  decision  of  the  Moonsiff  of  Futtick- 
cherry,  dated  the  joth  July  18 jj. 

Ram  Sebuk  Dey  and  another  (Plainiiffs), 

Appellants, 

versus 

Chundee  Churn  D^y  and  others 
(Defendants),  Respondents, 

Baboo  Aukhil  Chunder  Sen  for  Appellants. 
Baboo  Sreenath  Banerjee  tor  Respondents. 

In  a  suit  by  a  landlord  to  obtain  khas  possessuM 
where  plaintiff's  case  is  that  defendant  is  holding undfr 
a  lease  whose  term  has  expired,  the  onus  is  on  the 
plaintiff  to  prove  the  determination  of  the  tenure  by 
efflux  of  time. 

The  plaintiff  is  the  special  appellant  io 
this  case.     He  sued  alleging  that  he  obtained 
a  dur-ilmamee   pottah   from   the    defendiut 
No.  I  ;  that  the  defendant  No.   2,  who  is  a 
jotedar  and  a  tenant-at-will,  was  holding  the 
land  in  suit  for  a  term  of  one  year  under  1 
kuhooleut ;  that  thai  term  had  expired,  and 
therefore  the  plaintiff  had    a    right   to  take 
khas    possession.      The    defendant    No.  i 
admits  ihe  dur-itmamee  title  of  the  plaintiff. 
The  defendant  No.  2  pleaded  limitation.  This, 
however,  was  not  pressed  in  the  first  Court. 
He  further  pleaded    a   right   of    occupanq 
under  a   pottah   of  the   23Fd  Bysack  121 
The    first   Court   found    that    the    plaintifTj 
kubooleut  was  proved,  that  the  defendant'^ 
pottah  of   the  23rd    Bysack    12 15    was  w 
proved,  and  that  the  plaintiff  was  entitled 
eject  him  and  obtain  khas  possession.    Qi 
appeal  the  Subordinate  Judge  has  revci 
this  decision.     The  Subordinate  Judge  sai 
I  hat    the  plainiifl   has  not  proved   his  dur- 
itmamee  title,  but  1  do  not  think  there 
any  thing  in  that  part  of  the  decision  of 
Subordinate  Judge,  as  that  title  was  admit 
by  the  itmamdar;  but  the  Subordinate  JudfcJ 
on  the  case  put  by  the  plaintiff  himself ' 
the  Court  below,  namely,  that  the  defendant 
was   a  tenant-ai-will,   that   he  was  holdii 
under  a  one  year's  lease,  that  that  term  Ifldj 
expired,  and  that  be,  the  plaintiff,  had  ' 

! 


i874.] 


Civil 


THIS  )^SSKLV  RfePOktEk. 


Rulings, 


Sit 


ri^ht  to  obtain  khas  possession,  hell  that  the 
kabooleut  filed  by  the  plaintiff  was  not 
proved.  I  think  that  the  onus  was  on  the 
plaintiff  to  prove  that  the  defendant  was 
holding  under  a  tenure  which  had  been 
determined  by  efflux  of  time,  and  that  he  had 
a  right  to  obtain  khas  possession.  It  he  had 
brought  his  suit  on  the  allegation  that  the 
defendant  had  no  right  of  occupancy,  of 
course  that  would  have  been  another  matter ; 
but  he  came  into  Court  basimr  his  suit  on  a 
kabooleut  on  the  expiry  of  the  term  of 
which  he  claimed  the  right  to  eject  the 
defendant.  Not  being  able  to  prove  thai 
kubooleut,  his  suit  has  been  rightly  dismissed, 
and  the  appeal  must  be  dismissed  with  costs. 
Pleaders'  fees,  one  gold  mohur. 


The  2nd  September  1874. 

Presenl : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mi  iter,  Judges, 

Bastoo  (homestead)  Land-^Act  X.  of  1859— Act 
VIII.  (B.  C.)  of  1869. 

Case  No.  2574  of  1873. 

■  Special  Appeal  from  a  decision  passed  by 
the  Judge    of  Tipperah,   dated  the   30th 

*  June  i^JJy  reversing  a  decision  of  the 
Additional  Moonsijff^  of  Nassirnuggur^ 
dated  the  28th  January  18^3, 

W.  G.  N.  Pogose  and  another  (Plaintiffs), 

Appellants, 

I  versus 

I* 

Rajoo  Dhopee  (Defendant),  Respondent, 

*Bahoos  Door g a  Mohun   Doss  and   Bussunt 
Coomar  Bose  for  Appellants. 

Moulvie  Abdool  Baree  for  Respondent. 

Where  the  rent  for  bastoo  lands  was  paid  by  the 
Tjots  to  their  landlord  separately  from  the  rent  paid 
'  for  the  cultivated  lands,  but  the  tenure  of  the  bastoo 
kinds  vas  a  ryotwaree  tenure,  it  was  held  that,  as  a 
Blatter  of  law,  the  distinction  in  the  mode  of  paying  the 
rent  did  not  exclude  those  lands  from  the  operation  of 
P^\.  of  1559  ox  Act  VIII.  (B.C.)  of  1&69. 

,.  Markby,  J, — It  appears  that  in  this  case 
!•  the  lands  to  which  the  suit  relates  and  in 
I'^which  the  defendant  claims  a  right  of  occu- 
^pancy  are  what  are  called  bastoo  lands  ;  that 
k3$  to  say,  they  are  lands  upon  which  houses 
^itand,  inhabited  by  persons  engaged  in  agri- 
I  i^akare  ;  and  they  are  adjacent  to  the  lands 
L'which  the  ryots  who  inhabit  those  houses  cuU 
[  tivate.    It  turiber   appears  that  they  are  held 


of  the  same  landlord  as  the  lands  which  are 
cultivated.     Now,  a  distinction  has  frequently 
been  drawn  between  the  houses  in  a  town  and 
what   are  called   homestead  lands  of  ryots 
engaged  in  agriculture;  and  the  general  rule 
laid  down  is  that  although  Act  X.  of  1859 
does  not  apply  to  the  former,  yet  it  applies 
to  the  latter.     The  only  reason  why  it  is 
said  that  Axe  X.  of  1859  (Act  VIII.  of  1869, 
B.  C  )  should  not  apply  in  this  case  is  that 
the  rent  which  was  paid  tor  the  bastoo  lands 
was    paid    by   the   ryois    to   their   landlord 
separately  from  the  rent  which  was  paid  for 
the  cultivated   lands.     But  the  Lower  Ap- 
pellate Court  has  found  as  a  fact  that  the 
tenure  of  these  bastoo  lands  was  a  ryotwaree 
tenure,  and  the  only  question  therefore  for  us 
will   be   whether  as   a  •  matter  of   law   that 
distinction  in  the  mode  of  paying  the  rent 
excUdes  these  bastoo  lands  entirely  from  the 
operation  of  the  Act.     We  think  that  it  does 
not  do  so,  and  that  they  may  still  be  consi- 
dered as  homestead  lands  of  ryots  within  the 
operation  of  the  Act,  notwithstanding  the 
tact  that  the  rent  for  them  was  paid  separately 
from  the  rent  for  the  lands  occupied  by  the 
tenants  as  agricultural  lands.     The  special 
appeal  will  be  dismissed  with  costs. 


The  4th  September  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Case  No.  192  of  1874. 
Rent  Law— Ejectment— Damag^es. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  loth 
April  18^4,  affirming  an  order  of  the 
Moonsiff  of  that  District,  dated  the  8th 
January  iSj^f, 

Heeramun  Roy  and  another  (Judgment- 
debtors),  Appellants, 

versus 

Jhuboo  Singh  and  others  (Decree-holders), 

Respondents, 

Baboos  Jarucknath  Sen  and  Doorga  Doss 
Dutt  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respoft^^^^^- 

In  the  spirit  of  the  rent  ^^^»  *  decree  for  ejectment 
operates  in  some  degr^^   .^  atv^''*^^^*^^  damages. 

Does  a  Court  exercUl.  y|\s«^  d:\scTetvon  m  making  a 
decree  for  damages  in  ^Vvl\o^  ^^ !"  ^^'''''''^  ^'''  '^''''^''' ' 
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rent  at  the  same  time  that  it  also  gives  a  decree  for  eject- 
ment? 

Pkear,  J, — Thk  confused  wording  of  the 
decree,   which  is  now  before  the  Court  for 
execution,  has  given  rise  to  this  litigation. 
But  on  consideration  we  think  there  can  be 
no  reasonable  doubt  that  the  decree  conformed 
substantially  to  section  52  of  the  present  rent 
law.  and  directed  that  the  defendant  should  be 
relieved  from  the  decree  for  ejectment  provid- 
ed he  paid  the  arrears  within  1 5  days  from 
the   date  of  the   decree.     No  doubt,   it  is 
open  to  question  whether  the  Court  exercised 
a  wise  discretion  in  making  a  decree  for  dam- 
ages in  addition  to  the  decree  for  arrears  of 
rent,  at  the  same  time  that  it  also  gave  a 
decree  for  ejectment.     It  would  seem  as  if  in 
the  spirit  of  the  rent  law  the  decree  for  eject- 
ment operates  in  some  degree  as  an  award  of 
damages.     But  we  see  nothing  illegal  in  the 
decree.     And  the  defendant  could,  if  he  had 
chosen,  by  tendering  the  arrears  of  rent  which 
was  specified  in  the  decree  within  the  period 
of  15  davs,  have  saved  himself  from  the  eject- 
ment.    He  did  not  do  so  or  any  thing  nearly 
approaching  that,      He  thus  lost  the  advan- 
t!ige  which  diligence  in  tendering  the  amount 
might  have  given  him. 

We  dismiss  the  appeal  with  costs. 


Markhy,  J, — Wk  think  that  the  decisioB 
of  the  Court  below  is  right.  The  Govcni- 
ment  having  taken  this  proceeding  in  ex^ 
cution,  and  no  reservation  in  favour  of  the 
Government  being  contained  in  the  present 
law  of  limitation  (Act  IX.  of  1871),  the?  are 
bound  to  make  the  application  within  the 
same  lime  as  any  other  person.  The  appeal 
is  dismissed  with  costs. 


The  7th  September  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Case  No.  169  of  1874. 

Execution— Limitation— Act  IX.  of  1871— 

Government. 

Miscellaneous  Appeal  from  an  order 
passed  by  the  Judge  of  Beerhhoom,  dated 
the  28th  March  1874,  affirming  an  order 
of  the  Moonsiff  of  Soory,  dated  the  20th 
December  J8J3, 

The  Collector  of  Beerbhoora  on  behalf  of 
Gov.ernment  (Decree-holder),  Appellant, 

versus 

Sreehurry  Chuckerbutty  (Judgment-debtor), 

Respondent, 

Baboo  Unnoda  Pershad  Banerjee  for 

Appellant. 

Baboo  Luckhee  Churn  Bose  for  Respondent. 

Under  Act  IX.  of  1871,  Government  is  bound  to 
make  an  application  for  execution  within  the  same  time 
as  any  other  person. 


The  7th  September  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  KL 
Chief  Justice,  and  the  Hon'ble  F.  B. 
Kemp,  Louis  S.  Jackson,  VV.  Markby  and 
W.  Ainslie,  Judges. 

Limitation — Bona  fides— Act  IX.  of  1871,  SdL 
IL,  art  167— Act  VIIL  of  1869,  s.  2X& 

Case  No.  jj  of  1874. 

Miscellaneous  Appeal  from  an  order  passd 
by  the  Subordinate  Judge  of  Dttdi 
dated  the  2gth  December  18^3,  reveraq 
an  order  of  the  Moonsiff^  of  Bhanfk^ 
dated  the  i^th  April  j8^j. 

Eshan  Chunder  Bose  (Decree*holder), 

Appellant, 

versus 

Prannath  Nag  (Judgment- debtor), 
Respondent, 

Baboo  Kumolah  Kant  Sen  for  Appellant 

Baboo  Probodh  Chunder  Mitter  for 
Respondent. 

A  decree-holder  applying  for  the  execution  of  a 
decree  is  entitled,  under  Act  IX.  of  1871,  to  hare  sscb 
execution  upon  his  showing  that  his  application  is  made 
within  three  years  next  following-  a  previous  applicati» 
to  the  Court  to  enforce  the  same  decree,  or  frooa  ^ 
date  of  issuing  notice  under  Act  VI 1 1,  of  1859,  s.  2i6»iB 
the  same  matter. 

This  case  was  referred  to  the  Full  Bench 
on  the  nth  June  1874  by  Jackson  sd 
McDonelU  JJ^.  with  the  foll&mn 
remarks : — 


Jackson,  J, — The  question  raised  in  the 
present  special  appeal  is  one  of  very  consider- 
able importance.  It  is  whether  a  decree- 
holder  applying  for  the  execution  of  b*» 
decree  is  entitled,  under  the  existing  law,  to 
nave  such  execution  upon  his  showing^ 
his  application  is  made  within  three  fears 
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next  following  a' previous  application  to  the 
Court  to  enforce  the  same  decree,  or  from  the 
date  of  issuing  notice  under  section  216  in 
the  same  matter.     Under  the  Law  of  Limita- 
tion which  governed  these  matters  before 
Act  IX.  of  1871  came  into  force,  the  Courts 
were  held   to  be   bound   to  ascertain  that, 
within    three    years    next    preceding    such 
application,  some  proceeding,  that  is,  some 
hond'fide  and  not  colourable  proceeding,  had 
been  taken  to  enforce  the  judgment;  and  it 
was  held  to  be  a  question  of  fact  whether  or 
not  the   lodging  of  an  application  or  the 
issuing  of  a  notice  under  section  216  had 
been  a  proceeding  bond  fide  intended  for 
such  purpose,  or  merely  a  colourable  proceed- 
ing.   By  the  now  existing  Act  IX.  of  1871, 
it  was  declared  that,  "  subject  to  the  pro- 
"  visions  contained  in  sections  5  to  26,  every 
"suit    instituted,     appeal     presented,     and 
application  made  after  the  period  of  limit- 
*'ation  prescribed   therefor  by  the   second 
"schedule  hereto  annexed,  shall  be  dismissed, 
"although  limitation  has  not  been  set  up  as  a 
"defence,"    and   the    period   of    limitation 
yres'^ribed  for  execution  of  decree  or  order 
I  Civil  Court  in  general,  is  that  contained  in 
0.     167  of  the  second  schedule,  m.,  from' 
the  dale  of  the  decree  or  order ;  or,  where  there 
M  an  application  made,  from  the   date   of 
■  applying  to  the  Court  to  enforce  or  keep  in 
force  the  decree  or  order ;  or,  where  there  is  a 
notice  issued,  from  the  date  of  issuing  the 
notice  under  the  Code  of  Civil  Procedure, 
section  216. 

Now,  it  seems  to  have  been  assumed  that, 

jbecause  the  law  requires  that  every  applica- 

*lion  made  after  the  period  of  limitation  is  to 

be  dismissed,  the  converse  is  to  hold  good, 

and   every    application   made    within    that 

period  must  necessarily  be  considered  to  be 

rfood.    That  is  the  contention  of  the  special 

'Appellant,  and  that  has  been  adopted  in  a 

Seccnt  case  decided  by  Mr.  Justice  Markby 

*id  Mr.  Justice  Romesh  Chunder  Mitter  in 

■Miscellaneous  Regular  Appeal  No.  49  of  1874, 

decided  on  the  1 2th  May  1 874.*     In  that  case 

^  learned  Judges  undoubtedly  held  that  all 

f^cstions  of  bona  fides  are  now  excluded, 

\^^  a  decree-holder  is  absolutely  entitled  to 

; oave  his  decree  executed,  provided  becomes 

^ilhin  the  period  specified  in  clause  167.     If 

ppat  be  a  true  construction  of  the  Act,  it 

l^uld  follow  that  a  plaintiff  who  obtains  a 

cree  for  a  sum   of  money  with  interest, 

rhaps  at  a  large  rate,  say,  on  the  ist  of 

» 

•  Ante,  p.  154. 
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January  1870,  may  put  in  an  application  on 
the  ist  of  January  1873;  another,  on  the  ist 
of  January  1 876  ;  and  so  on,  taking  care  only 
to  renew  the  applications  once  in  three  years 
without  taking  any  further  step  whatever, 
without  any  intention  to  obtain  satisfaction 
of  his  decree  at  the  end  of  three  years,  and 
he  would  be  entitled  to  recover  the  principal 
sum  and  the  accumulated  interest  thereon  at 
that  large  rate  after  the  lapse  of,  say,  20  or 
30  years ;  although  his  debtor  or  the  remote 
descendants  of  his  debtor  may  have  had  no 
notice  whatever  of  any  of  those  applications, 
and  they  may  have  been  ignorant  of  the 
existence  of  their  liability.  It  would  also 
follow  that  a  judgment-creditor  who  has 
lodged  an  application  more  than  one  year 
after  the  passing  of  the  decree,  in  which 
circumstance  the  Court  is  bound  to  issue  a 
notice  under  section  216,  may  have  omitted 
or  refused  to  lodge  the  tullubana  for  the 
seivice  of  such  notice,  and  the  Court  might, 
therefore,  have  been  disabled  from  serv'mg  the 
notice;  and  yet,  notwithstanding  this  clear 
indication  of  mala  fides  on  the  part  of  the 
decree-holder,  the  Court  would  be  bound  to 
proceed  upon  an  application  made  within  three 
years  from  the  date  of  the  first  application. 
We  cannot  bring  ourselves  to  believe  that 
the  Legislature  intended  any  such  result.  We 
cannot  at  this  present  moment  recall  to  mind 
any  section  or  provision  of  the  Code  of 
Civil  Procedure  in  which  express  provision  is 
made  for  a  second  application  to  execute  a 
decree  except,  perhaps,  the  case  of  inability  to 
obtain  satisfaction  in  the  district  or  iti  the 
Court  where  the  decree  was  made,  and,  in 
consequence,  necessity  of  an  application  to 
execute  it  in  another  jurisdiction.  We 
cannot  help  thinking  that,  where  that  is  so, 
the  granting  of  a  second  application  to 
execute  must  be,  to  say  the  least  of  it,  a 
matter  of  discretion  with  the  Court,  and  it 
appears  to  us  that  the  granting  or  withhold- 
ing of  permission  to  execute,  under  particular 
circumstances,  is  a  matter  quite  separate 
from  the  limiting  of  the  time  within  which 
application  must  be  made ;  and  it,  by  no  means, 
follows  that,  because  an  application  is  not  to 
be  entertained  after  the  lapse  of  the  time 
specified,  it  must,  under  all  circumstances,  be 
entertained  if  made  within  that  time.  It 
appears  to  us  that,  if  we  are  to  admit  that, 
the  whole  doctrine  of  the  Courts  in  these 
provinces,  as  carefully  elaborated  within  the 
past  ten  years,  is  swept  away  merely  by  the 
substitution  of  a  new  period  or  newly-defined 
period  of  limitatioix  and  most  disastrous 
consequences   \n  recraTd    to    execution    o£ 
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decrees  will  follow.  There  is  nothing  shown 
to  lead  us  to  say  that  that  was  the  intention 
of  the  Legislature.  We  think,  therefore,  that 
this  very  important  question,  on  which  we 
feel  at  present  unable  to  concur  in  the  deci- 
sion of  the  Division  Bench,  should  be  referred 
for  opinion  to  a  Full  Bench. 

Before  the  Full  Bench,  Baboo  Kumola 
Kant  Sen  for  the  appellant  contended 
that  the  application  of  the  appellant  for 
execution  of  his  decree,  being  within  three 
years,  is  not  barred  by  the  Statute  of 
Limitation.  The  decree  which  is  sought 
to  be  enforced  is  dated  the  17th  Novem- 
ber 1865,  and  the  last  application  for 
execution  was  made  on  the  17th  January 
1873.  'T^^  o^^  Law  of  Limitation,  therefore 
(Act  XIV.  of  1859),  would  govern  this  case; 
the  20th  section  of  which  says:  "No  pro- 
'*  cess  of  execution  shall  issue  from  any  Court 
*'  not  established  by  Royal  Charter  to  enforce 
"any  judgement,  decree,  or  order  of  such 
"  Court,  unless  some  proceeding  shall  have 
"been  taken  to  enforce  such  judgment, 
"decree,  or  order,  or  to  keep  the  same  in 
*^  force  within  three  years  next  preceding 
"  the  application  for  such  execution."  Now, 
the  decision  of  the  Appellate  Court  in  this 
case  is- dated  13th  December  1866,  and  the 
first  application  for  the  execution  of  the 
decree  was  made  two  years  after  the  decision 
of  the  Appellate  Court,  viz,,  on  the  2nd 
April  1868.  This  application  for  execution 
was,  however,  struck  ofF  on  the  27th  April 
1868,  subsequent  to  the  service  of  notice  on 
the  debtor.  On  the  4  th  February  1869,  a  fresh 
application  was  made  for  reviving  the  execu- 
tion, when  the  properties  of  the  debtor  were 
attached  and  sale-proclamation  was  issued. 
Subsequently,  the  sale  was  stayed  on  the 
application  of  the  debtor,  and  execution- 
proceedings  were  struck  off  on  the  26th 
April  1869.  On  the  loih  February  1872, 
1'.  tf,  within  three  years,  execution  was 
revived,  but  it  was  again  struck  off  on  the 
i8th  March  1872.  It  was  again  revived  on 
the  3rd  July  1872,  and  struck  off  on  the  31st 
July  1872.  It  was  again  revived  on  the  23rd 
August  1872,  and  struck  off  on  the  12th 
November  1872.  The  last  application  was 
made  on  the  1 7th  January  1 873.  It  appears, 
therefore,  from  these  facts,  that  every  appli- 
cation of  the  appellant  for  execution  of  his 
decree  was  within  the  three  years  mentioned 
under  section  20  of  Act  XIV.  of  1S59.  The 
Subordinate  Judge  of  Dacca  was,  therefore, 
wrong  in  holding  that  the  appellant  is  barred 
from    executing   his   decree   of    the    17th 


November  1865.  Now  it  has  been  contend- 
ed that,  as  the  appellant  in  this  case  did  not 
take  steps  to  enforce  his  decree,  his  applica- 
tions to  enforce  it  cannot  be  considered  tol>e 
bond  fide.  But  questions  of  bona  fides  are 
totally  foreign  to  the  present  iaquiij. 
All  that  the  appellant  had  to  do  in  this  case 
was  to  have  made  an  application  within  the 
period  of  limitation  prescribed  by  section  loof 
Act  XIV.  of  1859,  and  the  application  wodd 
then  be  held  to  be  good.  Moreover,  under  sec- 
tion 15  of  Act  XXIII.  of  i86i,  if  the  applica- 
tion is  admitted,  the  Court  is  bound  to  issue 
execution ;  and  the  Court  cannot  refose  to 
receive  the  application  if  it  is  made  vithia 
the  period  of  limitation.  In  the  case  decid- 
ed on  the  1 2th  May  1874  by  Mr.  justice 
Markby  and  Mr.  Justice  Romesh  Chander 
Mitter,  in  Miscellaneous  Regular  Appeal 
No.  49  of  1874,*  both  the  learned  Jadga 
held  that  "  all  questions  of  bona  fides  are 
"now  excluded,  and  a  decree-holder  isabso- 
"  lutely  entitled  to  have  his  decree  execoted, 
"  provided  he  comes  within  the  period  speci- 
"fied  in  clause  167,"  Clause  167,  and 
schedule  of  Act  IX.  of  1871,  prescribes 
three  years  for  applications  made  from  "tk 
date  of  the  decree  or  order."  This  claise 
corresponds  with  section  20  of  Act  XIV. of 
1859.  Besides,  the  Judges  could  have 
investigated  the  case  and  seen  if  the  proceed- 
ings were  bond- fide  or  colourable — 6  W.  R^ 
(F.  B.,)  page  184.  Again,  section  20  not  only 
says  "  No  process  of  execution  shall  issue 
"from  any  Court  ....  to  enforce 
"any  judgment,  decree,"  &c.,  but  also  "/^^ 
^^  keep  the  same  in  force  within  three  years 
"  next  preceding  the  application  for  suck 
"execution."  The  words  "/^  keep  ike  samt 
in  force''  show  clearly  that  the  Legislatore 
intended  that  the  decree- holder  might  keep 
his  decree  in  force  as  long  as  he  thinks  fit. 
This  answers  the  case  mentioned  in 
reference  by  Mr.  Justice  Jackson.  Morcori 
it  is  always  the  duty  of  the  debtor  to  ' 
out  his  creditor,  and  pay  the  debt  due  to  hi 

Baboo  Frobodh  Chunder  Mitter  for 
respondent  contended  that  the  appellant  is 
barred  from  executing  his  decree  of  the  v{^ 
November  1865.  The  question  which  tkl 
Court  will  have  to  decide  is  whether  ibe 
application  of  the  appellant  to  revive  bis 
decree  is  such  a  ""^ proceeding  "  as  is  contca* 
plated  under  section  20  of  Act  XIV.  of 
1859.  The  words  of  the  section  are:*'Xo 
"process  of  execution  shall  issue  from  any 
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"Court  ....  to  enforce  any  judg- 
ement, decree  ....  unless  some 
^^  proceeding  shall  have  been  laken  lo 
^^  enforce  such  judgment y  decree^*  &c.  Now, 
it  is  quite  clear  that  tiie  numerous  applications 
of  the  appellant  were  not  ^'proceedings  to 
enforce  his  decree.''  In  fact,  the  appellant 
never  attempted  to  enforce  his  decree,  but 
simply  made  applications  to  revive  it.  Is  this 
bare  application  then  to  be  regarded  as  a 
proceeding?  If  it  is,  then  in  the  words  of 
Mr.  Justice  Jackson,  '^  most  disastrous  conse- 
'*quences  in  regard  to  execution  of  decrees 
"will  follow,''  because  if  a  docree-holder 
has  the  power  of  reviving  his  decree  to  an 
indefinite  period,  and  of  charging  interest 
at  the  same  time  under  the  decree,  the  conse- 
quences will  certainly  be  most  disastrous  to 
the  debtor.  But  the  true  construction  of 
the  words  of  section  20  repel  such  a  presump- 
tion. It  is  clear  that  the  Legislature  intend- 
ed that  the  application  for  reviving  the 
decree  should  be  followed  by  "  some  proceed- 
ing "  to  enforce  the  decree.  Besides,  under 
section  221  of  the  Civil  Procedure  Code, 
i  the  Court  has  a  discretionary  power  given 
[to  it  to  issue  or  not  to  issue  warrants  for  the 
[execution  of  a  decree.  When  the  Court 
I  finds  that  the  decree-holder  does  not  intend 
to  execute  his  decree,  it  has,  within  the 
meaning  of  section  221  of  the  Civil  Proce- 
dure Code,  the  discretionary  power  of 
I  itfasing  not  only  *'to  issue  warrants  for  the 
^execution  of  the  decree,  but  also  to  grant 
''  a  second  application  for  reviving  the  decree." 
The  words  of  section  207  of  the  Civil  Pro- 
cedure Code  are :  "  When  any  party,  in 
;*^  whose  favour  a  decree  has  been  made, 
^**  is  desirous  of  enforcing  the  same,  he  shall 
**apply  to  the  Court  whose  duty  it  is  to 
"execute  the  decree,"  &c.  The  words  "w 
'* desirous  of  enforcing  the  same**  prove 
"dearly  that  the  Legislature  intended  that  the 
tpplication  of  the  decree-holder  to  enforce  the 
decree  should  be  bond-fide.  When  the 
Court  is  satisfied  that  the  application  is 
hond'fide^  then  its  duty  will  be  to  execute  the 
decree;  but,  if  the  Court  is  not  satisfied  that 
the  application  is  bond  fide ,  it  would  then  be 
txufiaWy  its  duty  to  refuse  to  execute  the  decree. 
Moreover  in  this  case,  as  so  many  applications 
^ere  made  by  the  appellant,  the  Court  ought, 
before  it  granted  the  subsequent  applications, 
to  have  insisted  upon  hearing  from  the  appel- 
lant as  to  what  steps  he  had  previously  taken 
to  enforce  his  decree.  If  no  steps  had  been 
'taken,  the  Court  ought  to  refuse  to  grant 
the  other  applications,  as  it  was  through  his 

own  fault  that  t^^  detro^  was  Qot  ci^ecuted, 


In  the  case  of  Byjnath  Pundit  vs.  Kunhya 
Pundit,  9  W.  R.,  p.  527,  Mr.  Justice  Phear 
held  that,  "under  the  Code  of  Civil  Pro- 
"cedure,  a  Court  is  not  bound  to  grant,  as 
"a  matter  of  course,  a  second  application 
"of  a  judgment-creditor  for  execution,  but 
**  ought  always  to  require  him  to  show  why 
"  the  steps  previously  taken  did  not  lead  to  a 
"  full  discharge  of  the  debt,  and  ought  not  to 
"grant  its  process  a  second  time  unless 
"satisfied  that  the  failure  was  not  attribute 
"  able  to  the  applicant's  own  fault." 

It  was  said  by  Baboo  Kumola  Kant  Sen 
that  the  debtor  is  bound  to  find  his  creditor. 
But  it  is  not  always  that  a  creditor  is  to  be 
found.  Take,  for  instance,  a  person  who  dies 
suddenly,  leaving  his  estate  in  great  confusion 
and  disorder.  His  representatives  are  unable 
in  consequence  to  find  out  who  the  creditors 
are,  or  where  ^hey  reside,  or  to  what  extent 
the  ancestor  is  liable.  Hence  it  follows 
that  the  debtor's  power  of  finding  out  his 
creditor  is  only  to  a  limited  extent  possible. 
Under  the  circumstances  of  this  case, 
therefore,  the  appeal  ought  to  be  dismissed. 

The  following  are  the  judgments  of  the 
Full  Bench:-—    . 

Couchy  C,y. — The  question  upon  which  this 
special  appeal  was  referred  to  the  Full  Bench 
is  whether  a  decree-holder,  applying  for  the 
execution  of  his  decree,  is  entitled,  under  the 
existing  law,  to  have  such  execution  upon  bid 
showing  that  his  application  is  made  within 
three  years  next  following  a  previous  applica- 
tion to  the  Court  to  enforce  the  same  decree,  of 
from  the  date  of  issuing  notice  under  section 
2 16  in  the  same  matter.  I  think  the  question 
must  be  answered  in  the  affirmative.  Act  IX. 
of  1871  (the  new  Limitation  Act)  clearly 
recognizes  a  right  on  the  part  of  a  decree- 
holder  to  make  such  an  application.  No.  167 
of  the  first  schedule  provides  for  this  case 
as  far  as  the  Law  of  Limitation  applies.  And 
it  says  that  "  an  application  for  the  execu- 
"  tion  of  a  decree  or  order  of  any  Civil  Court 
"not  provided  for  by  No.  169,  which  is 
"intended  for  Courts  established  by  Royal 
"  Charter,  is  to  be  made  within  three  years 
"  from  the  date  of  the  decree  or  order ;  or, 
"  where  there  has  been  an  appeal,  the  date 
of  the  final  decree  or  order  of  the  Appellate 
Court;  or,  where  there  has  been  a  review 
of  judgment,  the  date  of  the  decision  passed 
"  on  the  review ;  or  "  (this  is  the  part  which  is 
"  material  upon  the  present  occasion),  "  where 
"the  application  next  hereinafter  mentioned 
"  has  been  made,  the  date  of  applying  to  the 
"Court  to  ^nforg^  qt  >^««p  *^^  ^o'ce  th« 
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"decree  or  order;  or,  where  the  notice 
"  next  hereinafter  made  has  been  issued,  the 
"  date  of  issuing  the  notice  under  the  Code 
"of  Qvil  Procedure,  section  216." 

These  words  clearly  give  to  the  person 
who. has  a  decree  the  power,  so  far  as  regards 
the  Law  of  Limitation,  of  applying  for  the 
execution  of  it  within  three  years  from  its 
date,  or  within  three  years  from  the  date  of 
the  application  to  the  Court  to  enforce  or 
keep  it  in  force.  There  is  no  restriction  as 
to  the  second  or  third,  or  any  subsequent, 
application.  So  far  then,  as  regards  this  Act, 
the  decree-holder  is  not  restricted.  All  that 
appears  necessary  for  him  to  do  is  to  take 
care  that  the  application  is  within  three  years 
from  the  date  of  applying  to  enforce  the 
decree  or  keep  it  in  force;  and  he  is  at 
liberty,  within  three  years  from  that  date,  to 
apply  again  for  execution. 

The  Code  of  Civil  Procedure  recognizes 
there  being  more  than  one  application  to 
execute  a  decree.  Section  216,  which 
provides  for  the  issuing  of  notice,  says  at  the 
end: "  Provided  further  that  no  such  notice  shall 
"  be  necessary  in  consequence  of  the  appli- 
''  cation  being  against  an  heir  or  representa- 
"tive,  if,  upon  a  previous  application  for 
"execution  against  the  same  person,  the 
"  Court  shall  have  ordered  execution  to  issue 
"against  him."  Section  15  of  Act  XXllI. 
of  1 86 1,  which  is  substituted  for  the  provi- 
sion in  Act  VIII.,  says  that  "the  Court,  on 
"  receiving  any  application  for  execution  of  a 
"  decree  containing  the  particulars  mentioned 
"in  section  212  of  Act  VIII.  of  1859.  ^^ 
"  such  of  them  as  may  be  applicable  to  the 
"  case,  shall  enter  a  note  of  the  application 
''and  the  date  on  which  it  was  made  in  the 
"  register  of  the  suit.  If  it  shall  be  shown 
"to  the  Court  that  the  particulars  do  not 
"correspond  with  the  original  decree,  the 
"  Court  shall  either  return  the  application  for 
"  correction  to  the  person  making  it,  or  shall, 
"  with  the  consent  of  such  person,  cause  the 
"necessary  correction  to  be  made.  If  the 
"application  be  admitted,  the  Court  shall 
"  order  execution  of  the  decree  according  to 
"the  nature  of  the  application."  Now,  it  is 
true  that,  in  section  221  of  Act  VIII.  of 
1859,  it  is  said  that,  when  all  the  necessary 
preliminary  measures  have  been  taken  where 
any  such  are  required,  the  Court,  unless  it 
see  cause  to  the  contrary,  shall  i.<;sue  the  pro- 
per warrants  for  the  execution  of  the  decree. 
But  what  is  intended  by  *' cause  to  the 
contrary''  does  not  appear  in  any  part  of 
Act  VIII.,  and  it  might  be  diflficult  to  say 
what  would  be  "  cause  to  the  contrary  ".  within 


the  meaning  of  section  221.    In  a  case  in 

8  Weekly  Reporter,  page   284,  Sir  Baraes 
Peacock,    speaking    of  this  section,  says: 
"  Looking  to  the  previous  sections,  we  do  not 
"  think  it  was  the  intention  of  the  Legislature 
"  to  control  by  those  words  the  option  of  the 
"judgment-creditor.     It     would     be    very 
"  inconsistent  if  the  Court,  under  section  15, 
"Act  XXIII.  of  1861,  were  bound  to  order 
"  the  execution,  and  were  not  bound,  under 
"  section  221,  Act  VIII.  of  1859,  to  issue  the 
"warrant."     The     learned     Chief     Justice 
appears  to  have  been  of  opinion  that  the 
words  of  section  15  of  Act  XXIII.  did  not 
leave  to  the  Court  a  discretion,  provided  ail 
the  previous  requisites  in  the  application  bad 
been  complied  with»    And  in  the  absence  of 
any  further  indication  in  Act  VIII.  of  1859 
of  what  was  the  intention  of  the  Legislaiore 
in  using  the  words  "  unless  it  sec  cause  to 
the  contrary,"   it  appears,  to  me  that  the 
Courts  have  not  a  discretion  of  granting  ot 
refusing  a  second  application  for  executioo. 
I  do  not  say  that  this  is  a  desirable  state  of. 
the  law.     Indeed,  I  am  far  from  thinking 
that  it  is   80.     But   we  have  to   determine 
what  are  the  provisions  of  the  Code  of  Ciril 
Procedure,  and  not  what  should  be  the  lai^* 
And  this  leads  me  to  remark  that  the  caseil 

9  Weekly  Reporter,  page  527,  in  vhiA 
Mr.  Justice  Phear,  after  deciding  the  ques^ 
tion  before  him,  expressed  his  opinion  thtf 
the  Court  should  not  grant  the  second  appli- 
cation as  a  matter  of  course,  and  that  the 
Court  should  satisfy  itself  that  the  failure  of 
the  previous  execution-proceedings  is  not 
attributable  to  the  fault  of  the  decree-holdcr— 
an  opinion  in  which  Sir  Charles  Hobhoose 
appears  to  have  been  careful  not  to  express  \ 
his  concurrence — is  in  my  judgment  a  state- 
ment rather  of  what  the  law  ought  to  be 
than  what  it  is.  We  cannot  regard  that 
opinion  as  authority  for  the  practice  in  cases 
of  this  kind ;  and  it  appears  to  me  to  be 
somewhat  opposed  to  the  opinion  of  the  late 
Chief  Justice,  which  I  have  quoted. 

I  therefore  think  that  we  must  answer  the 
question  in  the  affirmative.  At  the  same 
time  I  think  this  is  not  a  saiisfactor)'  state  of 
law  for  the  execution  of  decrees,  because  it 
may  enable  a  decree-holder  to  keep  ^ 
decree  alive  for  very  many  years,  when  he « 
ought  not  to  be  allowed  to  do  so.  ■ 

The  decree  of  the  Subordinate  Judge  wffl  " 
be  reversed,  and  the  decree  of  the  Moonsiff 
will  stand. 

Kemp,  J. — I  concur. 

Jackson,  J.—l  have  felt  myself  bound  to  * 
i^ssent  to  tb«  conclusi6n  just  announced  bj  ' 
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the  Cbief  Justice,  bat,  inasmuch  as  with  the 
concurrence  of  Mr.  Justice  McDonell  I 
referred  this  question  for  consideration  of  a 
Full  Bench,  and  inasmuch  also  as  I  was  a 
party  to  the  decision  of  the  Full  Bench  in 
6  Weekly  Reporter  and  to  several  other 
decisions  about  that  time  and  subsequently 
in  which  the  question  of  bona  fides  was 
very  much  discussed,  I  think  I  ou^ht  to  say 
a  few  words  upon  this  question.  I  am  bound 
to  say*  that  I  do  not  feel  very  much  pressed 
by  ihe  di£Ference  in  language  between  the 
present  Law  of  Limitation  and  Act  XIV.  of 
1S59,  because  it  seems  to  me  that  the 
doctrine  by  which  the  terms  of  section  20 
of  Aft  XIV.  of  1859  were  explained,  the 
words  in  that  Aft  being  ''some  proceeding 
taken  to.  enforce  a  judgment,  decree,  or 
pfder,"  might  equally  well  apply  to  the 
jerms  of  article  167  of  the  new  Limitation 
jlct,  because,  if  the  Court  were  actuated  by 
^  same,  opinion  as  was  expressed  at  the 
|me  of  the  case  in  6  Weekly  Reporter, 
lie  wotds  '*  applying  to  the  Court  to  enforce 
keep  in  force  the  decree  or  order"  might 
]i  have  been  interpreted  to  mean  applying 
the  Court  bond  fide  for  the  purpose  of 
[ofcing  the  decree  or  order,  or  keeping  the 
e  in  force,  and  not  a  mere  colourable 
lication  for  the  purpose  of  keeping  the 
t  alive;  but,  inasmuch  as  this  Act  has 
passed  several  years  after  the  decision 
6  Weekly  Reporter  and  the  following 
ions,  and   as  the  Legislature  must    be 

BK)sed  to  have  been  aware  of  those  deci- 
s,  and,  as  I  suppose,  designedly  omitted 
incorporate  in  the  Act  the  principle  of 
!e  decisions,    I  think  we  ought  now  to 
in  from  qualifying  the  precise  terms  of 
Act    by    any    such    doctrine    as    that 
need    in    the   decision   in   6    Weekly 
Tter.     In    deference,   therefore,    to  the 
ion  of  the  Chief  Justice  and  my  other 
ed  colleagues,  I  assent  to  the  interpre- 
now   put    upon   the  Act.     I  said  in 
coarse  of  the  remarks  which  I  made  in 
pfnring  this  case  that  I  could  not  recall  to 
any  section  or  provision  of  the  Code 
^Tivil  Procedure  in  which  express  provi- 
is  made  for  a  second  application  for 
ng  a  decree.     I  ought,  no  doubt,  to 
referred  to  the  terms  of  section  216, 
ogh  that  rather  alludes  to  the  making 
second  application,  because  it  is  impos- 
to  shut  one's  eyes  to  the  fact  that  the 
Ic  of  Civil  Procedure  and  the  Limitation 
do  expressly    recognize,    though   they 
to  regulate,  the  right  of  a  decree-holder 

l^ke  secoud  an4  f utth^r  applications  fpr 


execution.  I  still  think,  and  I  think  more 
strongly  than  ever,  that  the  consequences,  to 
which  1  referred  in  my  remarks,  of  removing 
absolutely  all  checks  to  applications  for 
executing  decrees,  are  likely  to  follow ;  but 
at  the  same  time  I  also  think  it  is  better 
that  those  consequences  should  be  exposed 
by  actual  examples,  and  brought  to  notice 
in  judgments  of  the  Courts,  and  the  remedy 
left  to  the  Legislature  which  can  properly 
and  eifectu-^Uy  deal  with  them,  than  that  the 
Courts  should,  by  a  forced  construction, 
en  ieavour  to  mitigate  by  their  own  authority 
the  action  and  rigour  of  the  law.  I  there- 
fore concur  in  the  judgment  of  the  learned 
Chief  Justice,  and  I  hope  that  these  cases  and 
the  probable  consequences  may  attract  the 
notice  of  the  Legislature,  and  may  lead  to 
some  proper  and  effectual  remedy  being 
applied. 

Markhy  and  Ainsiie,  J  J, — We  concur  in 
the  judgment  delivered  by  the  Chief  Justice. 


The  8th  September  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  W.  F.  McDonell, 
Judge. 

Agreements  having'  reference  to  Social  and  Reli- 
gious Customs —Jurisdiction— Public  Policy. 

Case  No.  47  of  1874. 

Special  Appeal  from  a  decision  passed  6y 
the  Subordinate  Judge  of  Rajshahye,  dated 
the  3rd  November  iSyj^  reversing  a  decision 
of  the  Moonsiff  of  Nattore,  dated  the  18th 
November  i8*j2, 

Huronath  Pattur  and  others  (Plaintiffs), 

Appellants^ 

'     versus 

Nitto  Pararaanick  and  others  (Defendants), 

Respondents, 

Baboos  Sreenath  Dass  and  Bhoyrub  Chunder 
Banerjee  for  Appellants. 

Baboos  Mohinee  Mohun  Roy  and  Issur 
Chunder  Chuckerbutty  for  Respondents. 

A  Court  cannot  take  notice  of  an  a^rreement  {e.  g., 
in  the  way  of  awardinsf  damajjes  for^  breach  thereof), 
which  has  reference  to  social  and  religious  customs,  and 
which  cannot  be  enforced  by  a  Civil  Court. 

An  agreement  between  members  of  different  somajes 
to  have  social  intercourse  with  each  other,  and  to  inter- 
marry, is  not  opposed  to  public  policy,  but  rather  in 
accordance  therewith. 

Couch,   6\7.— The  tacts  of  this  case  are 
^tat^d  in  the  judgmerx^  gt  the  Moonsiff  to  Ije 
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that  the  plaintiffs  and  the  defendants  are  of 
one  and  the  same  caste ;  that  the  defendants 
are  divided  into  &\jLsoma/es,  and  the  plaintiffs 
into  three ;  that  formerly  marriages  used  to 
take  place  between  these  nine  somajes,  and 
they  ate  with  one  another,  and  had  social 
intercourse  and  dealings,  which  were  subse- 
quently stopped;  that  at  the  present  time  the 
number  of  persons  belonging  to  the  three 
somajes  of  the  plaintiffs  having  become  thin 
(few,  we  suppose  he  means)  great  difficulty 
was  felt  in  the  way  of  marriages,  &c. ;  that, 
according  to  the  prayer  and  request  of  the 
plaintiffs,  the  defendants  promised  to  unite 
the  nine  somajes,  and  accordingly  ate  one 
puka  foliar  and  rice  feasts  for  five  days  and 
took  clothes  in  token  of  respect  from  the 
plaintiffs;  that  subsequently  the  defendants 
did  not  eat  together  and  hold  social  inter- 
course with  the  members  of  the  three  somajes 
of  the  plaintiffs  on  the  occasion  of  the  sradh 
ceremony  of  the  father  of  the  defendant 
Madhub  as  promised  by  them,  and  thus 
violated  the  contract ;  and  that  the  plaintiffs 
have  therefore  brought  this  suit  to  enforce  the 
terms  of  the  contract,  or  to  recover  as 
damages  the  sum  of  Rs.  274  as  the  value  of 
clothes,  and  Rs.  3  90-6-5 ,  the  amount  expen  ded 
in  preparing  feasts  for  the  entertainment 
of  the' defendants. 

The  Moonsiff  found  that  the  contract 
alleged  by  the  plaintiffs  had  been  proved  to 
his  satisfaction.  He  held,  and  we  think 
rightly,  that  he  could  not  make  a  decree  ob- 
liging the  parties  to  eat  together  and  to  have 
social  intercourse,  and  to  allow  marriages  to 
take  place  between  them.  And  he  further 
held  that  it  was  fit  and  expedient  for  him 
to  award  a  decree  against  the  contracting 
defendants  for  damages.  He  accordingly 
deducted  from  the  amount  which  had  been 
expended  by  the  plaintiffs  in  preparing  the 
feasts,  one-third,  which  he  considered  had 
been  incurred  by  the  plaintiffs  in  feeding  the 
members  of  their  own  somajes^  saying  that 
the  plaintiffs  were  entitled  to  reap  the  reward 
of  those  expenses  in  a  future  life.  He  has 
deducted  Rs.  130-2  from  Rs.  390  claimed  by 
the  plaintiffs,  and  awarded  them  the  balance 
together  with  the  sum  which  had  been 
expended  for  clothes. 

Now,  as  we  have  already  said,  the  Moon- 
siff was  right  in  holding  that  this  was  not  a 
contract  of  which  a  Court  could  decree  a 
specific  performance.  It  was  of  a  peculiar 
nature.  No  Court  could  compel  the  parties 
to  eat  together,  or  to  join  in  social  intercourse, 
or  contract  marriages  with  each  other.  But 
the  Moonsiff  ws^s  wron^  in  holding  that  th^ 


plaintiffs  were  entitled,  in  consequence  of  the 
breach  of  contract  which  they  alleged,  ud 
which  he  found  there  had  been,  to  a  refimd 
of  the   money   which   they  had  expended. 
They  stated  the  breach  of  contract  to  be 
their  not  being  invited  to  the  sradh  ceremoBj 
of  the  father  of  the  defendant  Madhab,  wbicb 
was  a  single  breach.     Although  they  mi^tbe 
fearful  that  this  might  be  followed  bTCthet 
breaches  of  the  contract,  yet  this  did  not 
entide  the  parties  to  recover  the  money  wbidi 
they  had  paid  as   a   consideration  for  dtt 
promise.  The  persons  to  whom  a  promise » 
made  are  not,  merely  because  the  promise  ii 
broken  on  one  occasion,  entitled  to  get  backtk 
money  they  have  paid.     There  are,  no  dodit 
cases  where  a  promise  has  entirely  failed,  aid : 
the  consideration  for  it  may  be  recovered.  hsA 
it  is  recovered  as  the  estimated  amoantof  tk 
damages  sustained.     But  what  the  plaiodfi 
became  entitled  to  on  the  breach  of  the  c» 
tract  by  the  defendants  is  the  damage  whiii 
they  sustained  by  that  breach.     Nov,  hee| 
the  agreement  or  contract,  supposing  a 
tract,  which,  looking  at  the   nature  of 
transaction,  is  doubtful,  is  of  such  a 
that  a  Court  cannot  say  what  damageitli^ 
plaintiffs  sustained  by  not  being  invited  19 tbe 
sradh  ceremony  on  the  occasion  refcrrtltf. 
It  appears  to  us  to  be  one  of  those  agreeaetft 
of  which  a  Court  cannot  take  notice.    Ittei 
reference  to  social  and  religious  customs, a&l 
cannot  be  enforced  by  a  Court.     We  know^i 
no  instance  of  a  contract  of  this  nature  \s^st^ 
enforced.     Therefore   the    decision  of  tte 
Moonsiff  awarding  damages  was  wroog. 

There  was  an  appeal  which  was  heard  bf 
the  Subordinate  Judge;  and  he  reversed tta 
decree  of  the  Moonsiff  as  regards  all  tbi 
defendants  except  Ameer,  who  had  i4 
appealed.  We  cannot  approve  of  the  reasoii 
for  which  the  Subordinate  Judge  reverse! 
the  Moonsiff's  decree.  He  appears  to  hail 
seen  that  it  was  a  case  in  which  the  plaindlii 
were  not  entitled  to  a  decree,  and  to  havcfefi 
a  difficulty  in  giving  reasons  for  hisdecisioa. 
He  says :  "  Such  a  contract  seems  opposed 
to  public  policy,  and  the  same  can  be  stid  to 
be  unlawful  under  the  provisions  of  the  uc* 
law."  We  see  nothing  opposed  to  public 
policy  in  agreements  of  this  kind  bet«« 
members  of  different  somajes  to  have  sjciil 
intercourse  with  each  other.  Instead  01 
being  opposed  to  public  policy,  it  is  rttbcr 
in  accordance  with  it  to  encourage  such  a 
state  of  things,  to  enlarge  the  sphere  of  ti« 
exclusiveness  of  a  caste  or  society  rather  tbia 
to  contract  it.     Again,    he  says  that  "tb^ 

goatragt  pan  ia  s^n  indirect  way  be  calW  ts 
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be  a  contract  for  restraint  in  the  way  of 
marriages,  &c.,  for  it  was  agreed  that  the 
defendants  would  have  marriages  with  the 
plaintiffs.  Hence,  this  must  be  said  to  have 
been  a  restraint  of  marriage."  We  fail  to 
see  how  the  agreement  of  the  defendants  to 
have  marriages  with  the  societies  of  the 
plaintiff  can  be  a  restraint  of  marriage.  It  is 
enlarging  the  sphere  within  which  marriages 
Bight  be  contracted.  Instead  of  being  a 
restraint  of  marriage,  it  would  operate  the 
other  way. 

The  Subordinate  Judge  seems  to  have 
ZDisapplied  the  passage  in  Story'sEquity  Juris- 
prudence* which  he  quotes.  Where  there  is 
an  agreement  restraining  a  person  from  marry- 
big  any  body  except  a  particular  person,  tiiie 
fHher  person  not  being  under  an  obligation  to 
ftiarry,  the  agreement  may  operate  as  an 
Igreement  not  to  marry  at  all.  That  is  quite 
^different  case  from  the  present.  The  reasons 
IPhich  the  Subordinate  Judge  has  given  do  not 
^pear  to  be  sound.  But  so  far  as  he  has 
ieversed  the  Moonsifif's  decree  against  all  the 
lefendants  except  Ameer,  he  is  right.  We 
[nst  however  go  further.  The  ground  upon 
lich  the  suit  is  dismissed  applies  to  all  the 
lendants;  and  therefore  we  must  have  it 
imissed  against  the  defendant  Ameer  as 
(U  as  against  the  others. 
f  The  decree  of  the  Subordinate  Judge  will 
H^  altered  by  nnaking  it  a  decree  reversing  the 
kcreeof  the  Moons^ff  entirely  and  as  against 
jD  the  defendants. 

-  The  defendants  will  have  the  costs  through- 
nt,  including  the  costs  of  this  appeal. 


I  The  8th  September  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge, 

ftaaX  Appeal — Admissions— Thakbust  Map— 
meen's  Keport — Evidence— Act  I.  of  1872,  s.  63. 

Case  No  225  of  1874. 

ptcial  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  judge  of 
Tipper  ah  y  dated  the  rjtk  November  iSyj^ 
modifying  a  decision  of  the  Moonsiff  of 
Noornuggur,    dated  the   joth    November 

iamutooHah  Khadim  and  another  (Plaintiffs), 

Appellants^ 

versus 

immut  Ali  Khadim  and  others  (Defendants), 

Respondents. 

—  -   -     ■  ■   —  ^ 

*  Para.  3^4. 


Baboos  Grish  Chunder  Ghose  and  Bharut 
Chunder  Dutt  for  Appellants. 

Baboo  NuUit  Chunder  Sen  and  Moonshee 
Serajul  Islam  for  Respondents. 

<Where  a  Lower  Appellate  Court  miscoastrued  tht 
evidence  of  witnesses,  acted  contrary  to  s.  83,  Act  I. 
of  1S72,  in  not  presuming  the  accuracy  of  a  Thakbust 
map,  and  passed  no  opinion  on  an  Ameen's  inquiry  oti 
which  the  first  Court  had  laid  stress,  its  decision  was 
reversed  in  special  appeal. 

A  defendant's  admission,  if  taken  at  all,  must  be 
taken  as  a  whole;  but  it  cannot  bind  co-defeodants. 

There  are  two  appeals  in  this  case — one 
on  the  part  of  the  plaintiffs,  and  one  on  the 
part  of  the  defendants.  The  plaintiffs  appeal 
against  that  portion  of  the  decision  of  the 
Subordinate  Judge  which  modifies  the  decree 
of  the  first  Court;  and  the  special  respond* 
ents  say  that  the  Subordinate  Judge  ought 
to  have  dismissed  the  whole  case.  The 
plaintiffs  sued  for  possession  of  i  kanee 
5  gundas  of  land  from  which  they  allege 
that  they  were  dispossessed  in  three  different 
years,  1277,  *278,  and  1279;  they  assert 
that  the  lands  in  dispute  belong  to  the 
Doorgao  Cheragee  lands  of  Mousah  Khurum- 
pore,  and  that  they,  the  plaintiffs,  were  in 
possession  all  along  until  dispossessed  by 
the  defendants.  The  defendants  say  that 
the  lands  belong  to  Mouzah  Akhoorah,  and 
that  they  are  comprised  in  two  plots — one 
of  10  gundas  on  the  north,  and  one  of  15 
gundas  on  the  south.  And  it  is  further 
stated  in  the  plaint  that  the  plaintiffs  were 
in  possession  of  the  northern  portion  of  the 
land  by  erecting  thereon  a  gowchala  with 
the  permission  of  the  defendants. 

The  first  Court  decreed  the  whole  case, 
the  Moonsiff  being  of  opinion  that  the 
plaintiffs  had  proved  their  case  by  the 
evidence  of  witnesses,  by  the  Thakbust  map, 
and  by  the  Ameen's  inquiry  on  the  spot. 

The  second  Court  has  given  the  plaintiffs 
a  modified  decree.  The  Subordinate  Judge, 
from  what  evidence  I  am  unable  to  under* 
stand,  has  assumed  that  there  are  two  plots, 
and  has  given  the  plaintiffs  a  decree  for  the 
plot  to  the  north,  and  dismissed  their  claim 
with  reference  to  the  plot  to  the  south, 
though,  as  already  stated,  the  witnesses  say 
that  there  are  not  two  separate  plots. 

The  grounds  taken  in  special  appeal  are 
that  the  Lower  Appellate  Court  has  mis* 
construed  the  depositions  of  the  witnesses 
adduced  by  the  plaintiffs  in  holding  that  the 
entire  portion  of  the  .disputed  lands  to  tho 
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south  was  khilla  land  ;  2nd,  that  the  lower 
Court  was  wrong  in  not  paying  any  attention 
to  the  survey-map,  and  drawing  inferences 
against  its  bona  fides  upon  conjectural 
grounds;  3rd,  that  the  Subordinate  Judge 
was  wrong  in  not  passing  its  opinion  upon 
the  Ameen's  reports  and  inquiry,  more 
particularly  as  the  first  Court  relied  upon 
that  inquiry. 

I  think  with  reference  to  the  first  objection 
that  the  decision  of  the  Subordinate  Judge 
Is  open  to  the  objection  taken  by  the  special 
appellant  in  this  Court.     The  Subordinate 
Judge  says:  " iit^p^ ^?r Tfw«| tf« ftfr^ftir 
ftm  trt^l  ^T^«W  'Tt'W  ^^    itjl    «nsK." 
The  Subordinate  Judge  is  clearly  wrong  in 
saying  this,  because  the  witnesses  do  not  say 
that  the  whole  of  the  southern  portion   of 
the  land  was  for  a  long  lime  ''kheel, ''  or 
uncultivated.     Some  of  them  do  not  say  that 
It  was  "kheel"  at  all,  and  others  say  that 
only  half  of   it  was  **kheel."     Then^  with 
reference  to  the  Thakbust  map,  I  think  the 
reasons  given  by  the  Subordinate  Judge  for 
setting  it  aside  are  very  weak  indeed.     He 
admits  that  the  disputed  lands  were  surveyed 
as  part  of  Khurumpore,  but  he  says  that  they 
are  but  a  small  portion  of  land  situated  on 
the  confines  of  the  two  mouzahs,  and  that  it 
may  be  that  at  the  time  of  the  survey  the 
plaintiffs  may  have  managed  to  have  that 
land  surveyed  as  part  of  Khurumpore.    This 
is  not  the  proper  way  to  dispose  of  a  Thak- 
bust map,  the  accuracy  of  which  must  be 
presumed    under    section    83   of  the   new 
Evidence  Act.     Then  I  also  find  that  the 
Subordinate     Judge     passes     no     opinion 
whatever  with    reference    to  the    Ameen's 
inquiry  upon    which    the  first    Court  laid 
stress.    I   therefore  think   that  the   Subor- 
dinate Judge's  decision  is  wrong,  and  that  it 
must  be  reversed,  the  decision  of  the  Moonsiff 
restored  and  affirmed,  and  the  special  appeal 
decreed  with  costs.     Pleaders'  fees,  one  gold 
mohur. 

With  reference  to  the  cross-appeal  taken 
by  the  defendants,  I  think  that  it  must  be 
dismissed.  It  is  true  that  the  Subordinate 
Judge  refers  to  an  admission  by  Nezah 
Chowdhry,  one  of  the  defendants.  That 
admission  must  be  taken  as  a  whole,  and 
would  not  bind  the  other  co-defendants ;  but 
besides  tbis  so-called  admission,  I  find  that 
the  Subordinate  Judge  holds  that  the 
plaintifiFs  have  proved  by  other  evidence 
their  possession  of  the  northern  portion  of 
the  disputed  land.  The  cross-appeal  must 
therefore  be  dismissed. 


The  8th  September  1874.  ^ 
Present : 
The  Hon'ble  F.  B.  Kemp,  Juigu 

Malikana— Zemindaree  Ris:hts— Limitatioa- 

Settiements. 

Case  No.  317  of  1874. 

Special  Appeal  from  a  decision  pasid  h 
the  Second  Subordinate  Judge  0/  Myma- 
sinffA,  dated  the  gih  December  i8]j. 
affirming  a  decision  of  Ae  ^uUff 
Moonsiff  of  that  District,  dated  the  2id 
March  18^2, 

Kristo  Chunder  Sandel  Chowdhry  (one  ol 
the  Defendants),  Appellant, 

versus 

Shama  Soonduree  Debii  Chowdhrain  aod 
another  (Plaintiffs),  Respondents, 

Baboos  Hem  Chunder  Banerjet  and  M 
Madhub  Sen  for  Appellant. 

Baboos   Mohinee   Mohun   Roy   and    iW^ 
Chunder  Sen  for  Respondents. 

Where  malikana  is  in  deposit  with  the  CoUedKOi 
behalf  of  proprietors  who  have  refused  settlemestiAe 
proprietors  lose  their  right  to  recover  it  if  they  do  «t 
claim  it  for  more  than  twelve  years. 

Zemindaree  rijrhts  are  not  extinguished,  bat  areodlf  < 
in  abeyance  during  periods  of  temporary  settlene*; 
and  possession  under  a  permanent  settlement  is  aiheni^ 
from  the  date  on  which  the  permanent  settleiacst  i^ 
made. 

Thk  daughters  of  the  late  Anund  Cbondd 
Acharjee  Chowdhry,  a  zemindar  of  Zilhll 
Mymensingh,  are  the  special  respondents  id 
this  case,  and  were  the  plaintiffs  in  tU 
Court  below.  The  suit  was  for  a  }(«! 
settlement  with  the  defendants  of  a  ceitail 
chur,  called  Poonya,  in  the  District  of  Mymcn*^ 
singh,  which  was  resumed  some  time  ii 
1835,  and  of  which  settlements  from  timeta 
time  wete  made  with  different  parties;  and 
subsequently,  on  the  24th  of  June  1867,  a 
permanent  settlement  was  made  with  tbe 
defendant  at  a  jumma  of  Rs.  117-2.  Tke 
plaintiffs  set  forth  their  title  briefly  iQ  (M 
way:  That  Ram  Chunder  Acharjee  ChowdiMf 
and  Anund  Chunder  Acharjee  Chowdbiji 
who  were  two  brothers,  purchased  a  sitfit 
of  5  gun  das  from  Hur  Chunder  Chovdhify 
that  Anund  Chunder  Acharjee  Chowdhr;» 
the  father  of  the  plaintiffs,  by  a  will,  da^ 
Bysack  1268,  bequeathed  his  -2  gnodtf 
2  cowries  share  of  the  zemindaree  to  the 
plaintiffs,  his  daughters ;  that  the  malilEaittf 
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which  was  payable  to  the  zemindarSi  who 
had  refused  to  accept  the  settlement,  was  in 
deposit  in  the  Collectorate,  and  had  not  been 
paid  away  to  any  parties  entitled  thereto  ; 
that  the  defendant,  special  appellant,  Kristo 
Chiinder  Sandel  Chowdhry,  obtained  a 
permanent  settlement  without  the  knowledge 
of  the  plaintif¥s  ;  and  that  that  gave  rise  to 
their  cause  of  action  in  the  present  suit.  In 
this  case,  both  the  Courts  below  have 
concurred  in  opinion.  The  Moonsiflf's 
decision  is  a  very  able  and  careful  decision, 
and  the  Subordinate  Judge  has  not  added 
much  to  that  decision  beyond  concurring 
with  it. 

The  points  taken  in  the  Court  below  were 
that  the  suit  had  been  undervalued  ;  that 
the  date  of  the  cause  of  action  was  not 
stated  ;  that  the  suit  was  barred  under  the 
special  Law  of  Limitation,  not  having  been 
^brought  within  three  years  of  the  Collector's 
j*order,  and  that  it  was  barred  also  under  the 

{enerai  Law  of  Limitation  ;  that  the  Chur 
^oonya  appeared  in  the  form  of  an  island, 
and  not  as  an  accretion  to  the  zemindaree  of 
^e  plaintiffs  ;  and  that  the  plaintiffs  have  no 
tie  to  the  chur  under  the  will  of  Anund 
thunder  Acharjee  Chowdhry.    The  defend- 
ts  in  the  Court  below  went  still  further, 
d  stated  that  the  allegation  of  a  will  was 
true.     As  already  stated,  both  Courts 
.found  for  the  plaintiffs. 
I  The   points   which   have  been   taken   in 
ial    appeal    are   two,   namely,  that  the 
tait  of  the  plaintiffs  was  barred  ;  and,  2ndly, 
Aat  no  right  in  the  chur  was  conveyed  to 
plaintiffs  under  the  terms  of  the  will, 
e  gist  of  the  argument  of  the  pleader  who 
peared  for  the  special  appellant  is  this: 
e  contends  that,  as  the  right  to  malikana 
lost  by  non- enjoyment  for  a  period  of 
re  than  twelve  years,  it  follows  that  the 
ht  to  settlement  is  lost  too.  He  further 
tends  that    the    right    of    a    malik    to 
likana  is  not  a  subordinate  right,  but  is 
!ft)-ordinate  and   co-existent  with  the   pro- 
Iprietary  or   zemindaree  right.     Then,  with 
pitference  to  the  second  point,  the  pleader 
totends  that  the  chur  in  question  existed 
or  to  the  date  of  the  will  or  from  1835, 
will  being  dated  Bysack  12^8,  and  that 
)l  was  for  the  plaintiffs  to  sho\^  that  they 
ptained  the  zemindaree  with  all  its  appur- 
poances,   including  the  chur  in  question, 
'nng  the    course  of  the  argument,  the 
owing    cases    were  referred  to — by  the 
der  for  the  appellant,  a  case  to  be  found 
Volume  XIX.,   Weekly   Reporter,   page 
;  and    by   the    plesftler   for  the  special 
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respondent,  a  case  to  be  found  in  the  Gap 
Number  of  Sutherland's  Reports,  page  149; 
a  case  in  the  17  Weekly  Reporter,  page 
145;  and  two  cases  decided  by  the  Agra 
Court.  Now,  taking  the  case  referred  to  by 
the  pleader  for  the  special  appellant  first,  I 
find  that  that  was  a  case  coming  from  the 
same  district  of  Mymensingh,  in  which  the 
claim  was  for  malikana;  and  Mr.  Justice 
Glover  said  that  the  only  question  that  had 
to  be  determined  in  that  case  was  whether 
the  plaintiff,  special  appellant  in  that  case, 
had  lost  his  right  to  recover  malikana  by 
reason  of  his  not  having  claimed  it  for  more 
than  twelve  years ;  and  he  held  that,  at  the 
date  of  the  purchase  by  plaintiff's  father,  there 
was  malikana  in  deposit  with  the  Collector 
on  behalf  of  the  proprietors  who  had  refused 
settlement,  and  from  that  date  the  purchaser 
was  entitled  to  and  could  have  received  it ; 
that  more  than  twelve  years  had  elapsed  since 
that  date ;  and  the  learned  Judge  held  that,  in 
the  face  of  the  decisions  quoted,  the  Court 
could  not  do  otherwise  than  say  that  the 
plaintiff  has,  by  his  own  neglect  to  sue,  lost 
his  title  to  malikana. 

In  Volume  XVIL,  page  145,  and  in  the 
Gap  Number,  page  149,  are  two  decisions  in 
which  it  has  been  held  that  the  rights  of 
parties — zemindaree  rights — are  not  extin- 
guished but  are  on  ly  in  abeyance  during  periods 
of  temporary  settlements,  and  that  the  posses- 
sion of  a  parly  under  the  permanent 
settlement  is  not  adverse  to  the  zemindar, 
but  from  the  date  on  which  the  permanent 
settlement  is  made.  Now,  in  this  case,  the 
permanent  settlement  was  made  in  June  1867, 
and  therefore  the  plaintiffs'  cause  of  action 
arose  on  that  date,  and  the  suit  has  been 
brought  well  within  time  from  the  date  on 
which  the  cause  of  action  accrued  to  the 
plaintiffs.  I  therefore  entirely  concur  in 
the  decisions  of  the  Courts  below  on  the 
question  of  limitation. 

Then  with  reference  to  the  second  point. 
This  point  was  not  at  all  pressed  in  the 
Courts  below ;  but,  as  it  has  been  taken  in 
special  appeal,  and  as  the  will  has  been 
referred  to,  I  am  of  opinion  that,  under  the 
terms  of  that  will,  these  ladies,  the  heirs  and 
daughters  of  the  testator,  took,  under  that 
will,  the  share  devised  to  them  by  their  father 
with  all  its  appurtenances.    The  words  in  the 

will  are    "^t^ta  ^^-r  ^  'I'^ffV^'t?  *|«iC^" 

that  is,  my  share  and  all  rights  appertaining 

to  that  share;  and  the    accretion    having 

been  found  by  the  Courts  below  to  be  an 

iaccretion  to  the   z^ta^ndaiw,  and  not  an 
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island,  and  the  defendants  having  wholly 
failed  to  prove  that  allegation,  and  that  point 
not  having  been  pressed  in  special  appeal, 
it  follows  as  a  matter  of  course  that,  under 
the  will,  these  ladies,  who  succeed  to  the 
share  left  to  them  by  their  father,  succeeded 
also  under  the  words  quoted  above  to  all 
appurtenances  of  the  zemindaree  in  the 
shape  of  accretions. 

I  therefore  dismiss  the    special    appeal 
with  costs.    Pleaders'  fees,  one  gold  mohuf. 


The  loth  September  1874. 

Prestni : 

The  Hon'ble  Sir  Richard  Couch,  Ki,,  Chief 
yustici,  and  the  Hon'ble  Louis  S.  Jackson, 

Rig:ht  to  Easements— Execution-sale. 
Cases  Nos.  1350  to  1352  of  1873. 

Special  Appeals  from  a  decision  passed 
by  the  Officiating  Judge  of  Hooghly, 
dated  the  2nd  June  18 jj^  modifying 
a  decision  of  the  First  Subordinate  Judge 
ef  that  District,  dated  the  loth  October 
187  i. 

Hnree  Madhub  Lahiree  (one  of  the 
Defendants),  Appellant, 

versus 

Hem  Chunder  Gossamee  and  another 
(Plaintiflfs),  Respondents. 

Mr,  C.  Jackson  and  Baboos  Obhoy  Churn 
Bose  and  Mohendro  Lall  Mitter  for  Ap- 
pellant. 

Baboos  Hem  Chunder  Banerjee  and   Rash 
Beharee  Ghose  for  Respondents. 

The  rale,  that  the  rigrht  to  easements  goes  with  the 
property  when  sold  by  the  owner  himself,  applies  also 
when  the  property  is  sold  by  the  Court  in  execution  of 
a  decree  against  him. 

Cottch,  CJ.—l  THINK  the  judgment  of 
the  Lower  Appellate  Court  is  right.  If  this 
had  been  a  sale  by  the  owner  of  the  entire 
property,  the  rule  that  I  referred  to  giving 
a  right  to  easements  in  consequence  of  the 
disposition  by  the  owner  of  the  property 
whilst  it  was  in  his  possession  would  apply, 
and   there  would  be    no    doubt    that   the 


person  who  bought  the  property  which  ia- 
cluded  the  cook-house  would  acquire  wnfa 
it  such  a  right  as  is  contended  for.  The 
only  question  in  this  case  seems  to  be 
whether  there  is  any  difference  in  the  ap- 
plication of  the  rule  when  the  sale  of  the 
property  is  not  by  the  owner  himself,  bat  is 
by  the  Court  in  execution  of  a  decree  against 
him.  I  think  that  the  sale  by  the  Coart,  so 
far  as  regards  any  question  of  the  title  and 
any  liability  which  might  arise  against  the 
owner  of  the  property,  is  the  same  as  if  it 
were  a  sale  by  the  owner  himself.  It  is  is 
effect  a  compulsory  sale  of  the  propoff 
effected  by  the  Court.  I  do  not  see  00 
principle  that  it  should  make  any  differeoce 
in  a  question  of  this  kind.  We  most  co&- 
sider  that  the  Court  has  sold  what  the  ovner 
could  have  sold,  and  has  sold  it  in  the  same 
manner  as  the  owner  would  have  sold  it 
And  there  is  this  also  to  be  said  that  the 
reason  for  this  rule  as  to  easements  goinf 
with  the  property  is  that  the  disposition  d 
the  property  by  the  owner  is  supposed  i& 
have  been  made  with  reference  to  the  betf 
way  of  enjoying  it,  and  certainly  the  betf 
way  of  selling  the  property  and  realisaf 
the  full  value  of  it  is  to  sell  it  with  mA 
rights  as  the  owner  thought  should  be 
attached  to  particular  parts  of  it.  For  im 
reason  I  think  we  should  hold  that  there'll 
no  difference  between  a  sale  in  execatioooi 
decree  and  a  sale  by  the  owner  himself.  All 
the  three  appeals  are,  therefore,  dismissed 
with  costs. 

Jackson,  J, — I  concur. 


The  loth  September  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

High  Court  Act,  s.  15. 

In  the  Matter  of 
Radha  Mohun  Roy  and  others,  Petiiioiurs, 

versus 

Raj  Chunder  Shah  and  another,  Opp^Hf 

Party,  r 

Mr,  C.  Jackson  and  Baboos  Hem  Ckunitr 
Banerjee  and  Issur  Chunder  Chuciir* 
butty  for  Petitioners. 

Baboo  Mohinee  Mohun   Roy  for  Opposfte 

Party. 

The  Court  refused  to  extend  assistance  by  U»ee«^ 
of  its  extraordinary  powefs  under  the  High  toin'^ 
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8. 15,  to  parties  who  were  chargeable  with  great  and 
unexplained  delay. 


Jackson,  J. — Wjb  are  of  opinion  that  the 
conduct  of  the  petitioners  themselves  in  this 
matter  precludes  us  from  making  any  order  in 
(heir  favour.     They   applied  to   us,    under 
section  15  of  the  High  Courts  Act,  to  require 
the  Moonsif!  to  exercise  jurisdiction  under 
section  326  of  the  Code  of  Civil  Procedure. 
It  appears  that  the  petitioners  and  some  other 
parlies,  having  mailers  of  difference  between 
them,  agreed  to  refer  those  matters  to  arbi- 
tration.    It  is  said,  with  what  truth  we  cannot 
at  present  say,  that  the  consent  to  refer  these 
matters  did  not  include  all  the  parties  interest- 
ed.   However  that  may  be,  delay  took  place 
in  the  proceedings  of  the  arbitrators  appoint- 
.  ed,  and  before  the  arbitrators  had  come  to  any 
conclusion,  application  was  made  to  the  Moon- 
liff  \o  have  the  reference  filed.     The  Moonsif! 
^tonsidered  that  there  was  no  ground  for  the 
^application.     We  have  been  referred  to  a  case 
.fo  12  Moore's  Indian  Appeal  Cases  (Peston- 
Nusseerwanjee  against  Manockjee  &  Co.), 
ige  112,*  in  which  the  Judicial  Committee 
ipressed  an  opinion  that  such  a  case  fell 
Ithin  the   provisions   of  section  326;  but 
fbat  is  material  in  this  matter  is  that  this 
>urt  has   always  declared  that  it'  will  not 
jfxtend    assistance    by    the    exercise    of    its 
.^ttiaordinary    powers   under   section    15  to 
^JMOties  who  are  not  diligent  in  applying  for 
[ft    The   Moonsif!   in   this   case  refused  to 
interfere    under    section    326    on    the    7th 
lAugust  1873.     An  application  was  made  to 
l^e  Moonsiff  for  review  of  judgment  on  the 
[t7th  September.    The  application  so  made  was 
rtventaaliy  heard  by  a  different  Moonsiff,  and 
[tFas  not  disposed  of  until  the  3rd  March  1874, 

Shen  it  was  rejected,  and,  upon  such  refusal, 
^e  parties  took  no  further  steps  until  the 
liist  July  last,  about  ^s^  months  after,  and 
this  delay  remains  wholly  unexplained.  It 
is  suggested  that  the  parlies  offered  terms  to 
each  other,  and  correspondence  took  place,  but 
nothing  definite  is  stated,  and  the  suggestion 
18  not  supported  by  affidavit,  nor  is  it  made  in 
such  manner  as  that  the  Court  can  act  upon  it. 
We  think  that,  in  such  circumstances  as  these, 
ftis  Court  ought  not  to  interfere,  more  especi- 
dJy  as  it  is  not  certain  that  the  parties  have 
tg>  remedy  by  suit.  We  think,  therefore,  that 
Q^s  rule  must  be  discharged,  but,  as  the  con- 
4nct  of  both  the  parties  in  this  case  has  been 
dilatory,  we  make  no  order  as  to  costs. 


» 10  W.  R.  (P.  C.)  151. 


The  loth  September  1874. 
Present: 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Jun£:le  Lands— Timber  Trees— Rights  of 
Gdvemment 

Case  No.  183  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Sylket,  dated 
the  14th  May  1873.  ' 

Rotun  Ram  Doss  (Plaintiff),  Appellant, 

versus 

The  Collector  of  Sylhet  on  behalf  of 
Government  (Defendant),  Respondent. 

Baboo  Joy  Gobind  Shome  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

Where  junsrle  land  was  let  by  Government  to  a  tenant 
for  the  express  purpose  of  bein^  brought  into  cultiva- 
tion, and  the  lease  contained  no  reservation  of  the 
rights  of  the  Government  in  respect  of  the  cutting  of 
timber  trees,  the  Court  held  that  the  parties  contem- 
plated that  the  cutting  of  such  trees  by  the  tenant  would 
be  necessary  for  carrying  out  the  purposes  of  the  lease. 

Markby y  J, — It  appears  that  in  this  case 
the  plaintiff,  by  the  permission  of  one  Brojo 
Kishore,  who  was  in  possession  of  a  large 
tract  of  jungle  land,  cut  down  certain  trees, 
and  removed  them  and  stored  them  at  a 
convenient  place  at  the  banks  of  a  river  at 
some  distance  in  the  district  of  Sylhet ;  and, 
whilst  they  were  there,  the  officers  of 
Government  seized  them,  and  took  them 
into  their  possession,  sold  a  greater  part 
appropriating  the  money  to  themselves,  and 
retained  the  remainder.  The  plaintiff  there- 
upon brings  his  suit  to  recover  the  value 
of  the  trees  so  seized  by  the  Government, 
alleging  them  to  be  his  property.  Now,  it 
appears  that  the  place  where  the  trees 
were  cut  down  is  land  belonging  to  Govern- 
ment, and  that  this  land  was  granted  in 
the  year  1865  to  Brojo  Kishore.  This, 
however,  was  not  the  first  time  that  the 
lease  was  granted,  for  the  lease  which  has 
now  been  produced  speaks  of  a  former 
grant  to  the  same  lessee,  and  contemplates 
a  renewal  to  him  at  the  expiration  of  the 
term  therein  specified.  Now,  there  has  been 
nothing  whatever  to  show  that  the  plaintiff 
acted  otherwise  than  perfectly  bond,  fide 
in  the  matter;  he  had  bought  the  trees  in 
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good  faith  from  the  person  in  possession  of 
the  land,  and  it  seems  to  us  that  the  officers 
of  Government  having  taken  the  law  into 
their  own  hands,  and  seized  property  which 
was    peaceably    in    the   possession  of    the 
plainiiff,  must  show  that  they  were  entitled 
to   do  so.    They  have  now   produced  the 
lease,  and  we  find  that  the  land  was  jungle 
land  granted    to   Brojo  Kishore   from    the 
year  1265  for  ten  years  to  be  brought   into 
cultivation  either  by  himself  or  by  means  of 
ryots.     He  was  bound  under  that  lease  to 
bring  the  whole  of  the  land  into  cultivation. 
The  question  which  we  have  to  determine 
is  whether,  under  that  lease,  Brojo  Kishore 
had  a  right  to  cut  these  trees.     Wc  think 
it  must  be  taken  as  admitted  that  they  are 
timber  trees,  and  it  also  appears  that  there 
was   no  express  prohibition  against  cutting 
trees  of  this  description.     Now,  it  may  be 
that,  in   some  parts  of  the  country  at  any 
rate,  if  not  in  all,  a  tenant  who  holds  under 
a  terminable  lease  is  not  at  liberty  to  cut 
timber  trees,  whether  prohibited  by  his  lease 
or  not.     But  this  case  is  wholly  distinguish- 
able from  an  ordinary  tenancy,  and  stands 
upon  its  own  circumstances.     The  whole  of 
the  land  let  with  a  very  insignificant  excep- 
tion was  jungle  land,  and  it  was  let  to  the 
tenant  for  the  express  purpose  of  bringing 
it  into  cultivation ;  and  it  seems  to  us,  in  the 
absence   of  any  evidence  to  the  contrary, 
that  it  must  be  presumed  that,  in  order  to 
carry  out  the  purposes  for  which  the  lease 
wa-s  granted,  it  must  have  been  necessary 
to  cut  down  trees  of  all  descriptions  to  some 
extent.     It  is  impossible,  therefore,  to  read 
this  lease,  as  Government  have  contended 
that  it  ought  to  be  read,  as  creating  a  relation 
between  the  parties  under  which  the  tenant 
would    be    prohibited    from    cutting  trees 
altogether.     Therefore  that  entirely   distin- 
guishes this  case  from  ordinary  relation  of 
zemindar  and  ryot  holding  under  a  termin- 
able lease,  such  as  that  we  have  referred  to. 
Taking,  therefore,  as  we  think  we  must  take 
it,  that  the  parties  contemplated  that  cutting 
of    timber  trees   would    be    necessary  for 
carrying  out  the  purposes  of  the  lease,  and, 
inasmuch  as  the  lease  contains  no  reservation 
of  the  rights   of   the   Government   in   this 
.  respect,  the  only  construction  we  can  put 
upon  that   lease   is    that    the    tenant    was 
wholly  unrestricted.     The  terms  of  the  lease 
do   not    expressly    restrict    him ;   and    the 
general  rule  of  law  that  a  tenant  cannot  cut 
any  timber  trees  whatever  could  not  possibly 
be  applied  to  this  case,  as  it  would  defeat 
the  \QTy  object  of  the  lease  itself. 


The  District  Judge  has,  no  doubt,  takes 
a  different  view  of  this  matter,  but  ve  tiuEi 
he  was  misled  by  not  consideriag  end? 
what  the  situation  of  the  parties  was.  If 
it  had  appeared  that  the  trees  were,  as  be 
seems  to  think,  trees  of  great  value  to  ibe 
Government  as  they  stood,  no  doubt  look- 
ing to  the  very  small  rent  reserved  in  m 
lease,  we  might  have  hesitated  before  ^m^ 
to  the  conclusion  that  property  of  sodi 
value  was  surrendered  to  the  lenaDt.  B«t 
the  value  of  these  trees  to  the  Govemmeat 
is  not  the  value  stated  in  the  plaint,  aodcf 
which  the  witnesses  speak.  That  is  ibe 
value  which  they  now  have  in  store  on  the 
banks  of  the  Longie  river.  The  value  of  ihca 
trees  to  the  Government  was  oqIt  ik£ 
which  they  had  when  they  stood  in  ti» 
forest,  and  that  appears  by  the  evidence  to 
have  ranged  from  six  annas  to  one  mpee  t 
tree.  Therefore  only  about  a  twenlicik 
part  of  the  value  which  the  trees  now  hate 
represents  the  real  interest  of  the  Govenh 
ment  in  the  matter,  and  nearly  the  wbok 
of  their  present  value  is  due  to  the  labor 
and  the  money  expended  by  the  plainiif 
in  cutting  down  these  trees,  and  transfer!^ 
them  to  the  place  where  they  were  soU; 
and  what  the  plaintiff  is  now  seeking •: 
recover  substantially  is  only  the  fraitstf' 
his  own  labor  and  expense.  Being  v 
opinion,  as  we  are,  that  under  the  lease  tk 
lessee  had  a  right  to  cut  timber,  it  is  qoitt 
clear  that  the.  trees  were  the  property  rf 
the  plaintiff,  and  the  officers  of  GovemmcBt 
were  not  entitled  to  seize  them.  Therefoie 
the  plaintiff  ought  to  recover  their  valoc  i«, 
this  suit. 

There  was  another  point  raised  in  tkj 
course  of  the  argument  which  we  oni 
to  mention,  namely,  that  the  permii 
which  was  granted  by  Brojo  Kishore  »j 
the  plaintiff  to  cut  trees  in  this  case  was  laxk 
granted  until  the  year  1869,  when  the 
tenancy  had  expired.  But,  as  the  tenant 
was  holding  over  after  the  expiration  of 
his  former  lease,  and  specially  as  the  lease 
contemplates  a  renewal,  we  think  we  ongbt 
to  hold  that  he  was  continuing  his  lenancr 
upon  the  same  terms  as  those  upon  wbid 
he  had  been  hitherto  holding  the  tenure. 

The  result  will  be  that  the  judgment  of 
the  lower  Court  will  be  se:  aside,  and  ite 
plaintiff  will  get  a  decree  for  the  sum  « 
Rs.  580  with  six  per  cent,  interest  from 
the  date  of  suit  to  the  date  of  realiation, 
and  the  costs  of  this  Court  and  of  the 
Court  below.  * 
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The  10th  September  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

I  Minors— Act  XL.  of  1858,  s.  3- 

1  Case  No.  377  of  1874. 

fecial    Appeal  from  a  decision  passed  by 
TAtf    jp'irst   Subordinaie  Judge  of  Chiiia- 
;ongy     dated    the    loth    December   iSyjy 
'tversing    a  decision   of  the  Moonsijf  of 
^athazaree,  dated  the  2^th  August  iSjj, 

Aukhil  Chunder  (Plaintiff),  Appellant, 

versus 

^ora  Soonduree  and  others  (Defendants), 
Respondents. 

xboo  Aukhil  Chunder  Sen  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

tre  a  suit  on  behalf  of  minore  was  decreed,  held 

;the  mere  fact  of  the  formal  order  under  Act  XL.  of 

granting  permission  to  their  representative  to 

for  them,  not  having  been  drawn  up,  was  not 

sufficient  to  dismiss  the  suit ;  the  inference  being 

^Ae  Court  which  admitted  the  plaint  intended  to 

the  permission. 

fcby,  7'.— We  think  that  the  Subordi- 
Judge  was  clearly  wrong  in  dismissing 
suit  with  costs  against  the  minors  upon 
ground  taken  by  him.     The  ground  is 
there  was  no  special  order  granting  the 
Lission  of  the  Court  under  section  3  of 
XL.    of    1858,    allowing    the   plaintiff 
:hii    Chunder  to  appear  for  his  minor 
lers  without  a  certificate.     The  plaint 
however,  been  admitted  by  the  Moonsiff, 
although  we  think  it  would  be  more 
iv  and  very  desirable  to  have  a  formal 
granting  the  permission  under  the  Act, 
-ntust  take  it  that,  having  admitted  the 
without  a  certificate,  the  MoonsiS  did 
to  grant  that  permission.     No  doubt, 
had  been  brought  to  his  notice  that  a 
iai  order  was  necessary  for  that  purpose, 
iwould  have  drawn  out  that  order.     Under 
circumstances  it  could  not  be  right,  when 
minors  had  obtained  a  decree  in  the 
Court,   to  dismiss  the  suit  with  costs 
Ay  on  the  ground  that  that  formal  order 
not  been  drawn  up. 

le  appeal  will,  therefore,  be  remanded 

the  Lower  Appellate  Court  to  be  heard 

determined.    Costs  will  abide  the  result. 


The  nth  September  1874. 
Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Milter,  Judges, 

Execution  of  Decrees— Interest— Rule  of 

Calculation. 

Case  No.  144  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating^  Judge  of  Chittagong, 
dated  the  24th  January  18^4,  affirming 
an  order  of  the  Additional  Moonsiff  of 
that  Districty  dated  the  2jrd  August  iS'j^. 

Gooroo  Doss  Dutt  (Decree-holder), 
Appellant^ 

versus 

Ooma  Churn  Roy  (Judgment-debtor), 
Respondent. 

Baboo  Huree  Mohun  Chuckerbutty 
for  Appellant. 

Baboo  Bhyrub  Chunder  Doss  for 
Respondent. 

The  rule  as  to  making  up  an  account  of  interest  in 
mortgage  cases,  via.,  that,  when  a  payment  is  made,  it 
is  to  be  deducted  from  the  interest,  and  not  from  the 
principal,extended  to  the  execution  of  ordinary  decrees. 
The  balance  of  interest  is  never  added  to  the  principal 
so  as  to  produce  compound  interest. 

MarkbVy  J- — In  this  case  the  only  question 
which  we  have  to  consider  is  as  to  the  mode 
in  which  the  account  of  interest  should  be 
made  out.     The  practice  between  the  parties 
had   been   to   deduct  the  various  payments 
made  on  account  of.  the   decree   from   the 
interest  which  had  accrued  under  the  decree. 
That  had  been  done  on   several   occasions 
previously.     But    the    Courts    below    have 
thought  that  the  proper  way  of  making  up 
the  account  was  to  deduct  the  amount  paid 
from  the  principal.     We    think,    however, 
that  the  practice  which  had  been  adopted  by 
the  parties  up  to  this  time  was  a  right  one, 
and  that  it  is  according  to  the  rule   usually 
adopted    in    this    country   as   the   mode   of 
making  up  such  an  account  as  this,  namely, 
that,  when  a  sum  is  realized  on  account  of  a 
decree,  that  amount  is  to  be  deducted  from 
the    interest    and   not  from    the   principal. 
The  balance  of  interest  is  never  added  to  the 
principal  so  as  to  produce  compound  interest ; 
but  the  practice  appears  to  us  to  be  that  the 
payment  so  made  is  to  be  appropriated  to 
the  interest  that  has  accrued.     We  believe 
that  to  be  the  established  practice  incases  of 
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mortgage,  and  we  see  no  reason  why  that 
practice  should  not  be  followed  in  the 
execution  of  ordinary  decrees. 

The  result  will  be  that  the  decisions  of  the 
lower  Courts  will  be  reversed,  and  the 
account  will  be  made  up  according  to  the 
principle  we  have  staled.  The  decree- 
holder  will  be  entitled  to  his  costs  in  this 
Court  and  in  the  Courts  below. 


The  nth  September  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp,  yudge. 

Rent-suit  by  Co-sharer — Colourable  Suit  under 
Act  VIII.  (B.  C.)  of  1869— Act  VIH.  of 
1859,  8.  7. 

Case  No.  452  of  1874. 

Special  Appeal  from   a  decision  passed  by 

the  Subordinate   yudge   of  Dacca,  dated 

the   26th    November    iSy^'^,    reversing    a 

'  decision    of  the    Moonsiff  of  Moonshee- 

gunge,  dated  the  30th  August  iSjj, 

Bykunt  Kyburto  Doss  and  another  (two  of 
the  Defendants),  Appellants, 

versus 

Shushee  Mohun  Paul  Chowdhry  and  another 
(Plaintiffs),  Respondents, 

Mr,  C.  Piffard  and  Baboos  Nullit  Chunder 
Sen  and  Bykuntnath  Doss  for  Appel- 
lants. 

Baboos  Rash  Beharee  Ghose,  Doorga 
Mohun  Doss,  and  Bhoobun  Mohun  Doss 
for  Respondents. 

A  suit  by  a  co>sharer  against  ryots  for  rent  in 
proportion  to  his  share  will  not  lie  where  plaintiff  has 
never  been  in  receipt  of  the  rent  from  any  ryot 
separately  in  proportion  to  such  share. 

A  suit  under  Act  VIII.  (B.C.)  of  1869  is  not  main- 
tainablep  if  brought  with  the  view  of  bring^in^  in  a 
third  party,  and  of  havin?  tried,  under  colour  of  a  rent- 
suit,  a  question  of  title  between  the  plaintiff  and  that 
party;  such  a  proceedinf;  beinpf  opposed  to  the  princi- 
ple laid  down  in  Act  VIII.  of  1559,  s.  7. 

This  suit  was  instituted  by  the  plaintiff 
on  a  4-anna  stamp  to  recover  rent  from  the 
defendants  Nos.  i  and  2,  Gobind  Doss 
Kyburto  and  Bykunt,  the  sons  of  Nittye 
Doss,  for  the  years  1276,  1277,  ^"^^  ^^7'^y  the 
amount  claimed  with  interest  being  Rs.  2 
6  annas  6gundas.  The  plaintiff  alleges  that 
a  5  annas  6  gundas  2  cowries  2  krants 
share  in  kharija  talook  Kristo  Chunder 
D088,  No.  2604,  was  mortgaged  to  him  by 
Huro  Chunder  Ghose;  that    the    plaintiff 


foreclosed  the  mortgage  and  obtained  i 
decree  for  possession.  In  executing  tin! 
decree  an  Ameen  was  deputed  to  cakoke 
the  wassilat.  The  Ameen 's  proceedinp 
with  reference  to  wassilat  ranged  over  1 
period  from  the  year  1269  to  1273,  andia 
the  wassilat  papers  which  were  filed  by  the 
plaintiff    there   is  an  entry   No.  66 "  f^iif 

'S^^cUii  ^st^^^^^^^irt^  "j>.,  Bykunt  SOD  of 
Nittye,  which  shows  that  a  total  sum  of  Rs.  7 
12  annas  5  gundas  was  due,  namelj,  far 
the  year  1269  5  annas  5  gundas,  for  ifae 
year  1270  Rs.  2,  for  the  year  1271  Rii 
for  the  year  1272  Rs.  2,  and  forihejev 
1273  Rs.  1-7  annas. 

Gooroo  Pershad  Dey  and  six  others, 
namely,  Kalee  Nath  Dey,  Juggut  Chundef 
Dey,  Goluck  Chunder  Dey,  Tarinee  Churn 
Dey,  Kashee  Chunder  Dey,  and  Mohimi 
Chunder  Dey,  intervened  in  this  case.  The 
defendants  Nos.  i  and  2  alleged  that  thcf 
were  not  the  tenants  of  the  plaintiff;  that 
they  had  never  paid  rent  either  to  the 
plaintiff  or  to  his  mortgagor,  Huro  ChuDdff 
Ghose;  that  they  paid  their  rent  10  the 
maliks  of  howla  Satooram  Gopal  samS^ 
howlah  Ram  Tarun  Dey,  which  is  ^ 
property  of  Tarinee  Chum  Dey  and  oiha 
interveners ;  that  the  disputed  land  w 
within  that  howla ;  that  the  rent  formedf 
payable  by  them  to  the  maliks  of  that 
howla  was  Rs.  1-12  ;  and  that  the  rentfioa 
the  year  1273  ^^  ^s*  ^  £tnnas  3  per  annum. 

Tarinee    Churn  Dey  and   others,  iBtcr* 
venors,  supported  the  defence  of  the  ryots, 
defendants  Nos.   i  and  2 ;  they  denied  the 
relationship  of  landlord  and  tenant  as  b^ 
tween  the  plaintiff  and  the  defendants  Nos.  r 
and    2 ;   they   alleged   that  the  defendanti 
Nos.  1  and  2  had  paid  their  rents  which  wcit 
for  bastu  lands  to  the  intervenors  and  thdf 
co-sharers  for  a  very  long  lime ;  that  the  land 
in  suit  is  not  in  the  plaintiff's  decreed  Uilook, 
but  in  their  poy trick  or  ancestral  purchased 
howla  Satooram  Gopal  samileh  howla  Raw 
Tarun  Dey ;  that  they  are  not  in  any  iray 
bound  by  the  Ameen's  wassilat  proceedings 
to  which  they  were  no  parties.    Then  they 
say  that  previous  to  this  suit  the  defendant 
No.  I  had  for  some  time  not  been  beard  »♦ 
and  that  the  defendant  No.  2  has  left  the 
country;    that   is,   the    defendant  Bykw^ 
However,  be  that  as  it  may,  Bykunt  does 
appear  in  the  case,  and  does  defend  the  sort. 
Then  they  say  that  there  is  enmity  between 
them  and  the  plaintiff,  and  that  the  plaiB""" 
has  brought  this  suit  for  the  purpose  w 
destroying  their  title  tn  the  howla. 
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The  plaintiff  with  his  plaint  filed  the 
bittahs  of  1266,  the  kubooleut  of  Nittye, 
[ated  3rd  Kartick  1260,  and  a  copy  of  the 
sUfsar  or  statement  of  Anund  Chunder 
/buckerbutty,  mookhtar,  dated  the  7th  of 
anuary  1867. 

Bykunt,  the  ryot  defendant  No.  2,  with 
(is  written  statement  which  entirely  supports 
he  statement  of  Tarinee  Churn  and  bis  co- 
ibarers,  files  salianas  of  the  years  1276, 
1277,  and  1278,  signed  by  Tarakant  Dey, 
tmamdar. 

Tbecase  was  first  taken  up  by  the  Moonsiff, 
vbo  decreed  the  plaintiff's  suit.  On  appeal 
:here  was  a  remand  by  the  very  Subordinate 
lodge  wbo  has  decided  the  present  case. 
Fbe remand  order  laid  down  certain  issues  for 
rial,  but  in  that  order  of  remand  the  Subor- 
linate  Judge  says  (and  this  is  important 
Mcanse  he  seems  to  have  changed  his  opinion 
robsequently  without  giving  any  reasons  for 
10  doing)  that  it  is  clear  that  a  howla 
Satooram  Gopal  exists  in  the  talook 
\amiUk  howla  Ram  Tarun  Dey.  The 
HoonsiS  after  remand,  another  Moonsiff, 
^boo  Chunder  Coomar  Sen,  dismissed  the 

intifif's  suit.     He    was    of    opinion    that 
plaintiff  had  altogether  failed  to  prove 

lat  the  defendants  Nos.  i  and  2  were 
lis  ryots,  and  that  he  or  his  mortgagor  had 
iver  received  rent  from  them ;  that  the  land  in 
fispute  was  wifhin  howla  Satooram  Gopal 
iamiUh  howla  Ram  Tarun  Dey  ;  and  that 
fbe  defendants  Nos.  i  and  2  have  been  all 
llong  paying  their  rents  to  the  intervenors, 
jefendaots.  He,  therefore,  dismissed  the  suit, 
appeal  that  decision  has  been  reversed  by 
Subordinate    Judge.     After    giving    a 

toy  of  the  case,  the  Subordinate  Judge 

lys  that  the  Moonsiff  was  quite  unwarranted 
J  saying  that  the  plaintiff  has  not  been  able 
b  show  that  his  predecessor  in  interest — I 
lupposeby  that  he  means  the  mortgagor — ever 
Pealized  the  rent  of  this  land.  Then  he  relies 
very  much  upon  the  wassilat  papers  as 
proving  that  the  predecessors  of  the  defend- 
ants Nos.  I  and  2  were  paying  rent  to  the 
mortgagor,  Huro  Chunder  Ghose.  Then  with 
reference  to  the  howladaree  title  which  he 
says  the  defendants  set  up,  he  was  of  opinion 
^at  the  deed  of  conveyance  did  not  show 
that  any  howla  of  the  name  of  Satooram 
Gopal  passed  under  that  deed.  Then  he 
lays  that  the  mookhtar,  who  was  examined  in 
Ibe  wassilat  case,  did  not  admit  the  existence 
Ol  the  howla  la  question,  but,  on  the  contrary, 
k  appeared  to  the  Subordinate  Judge  that 
(he  said  mookhtar  emphatically  denied  the 
existence  of  howla  Ram  Tarun   Dey.    He 


therefore  gave  the  plaintiff  a  decree  reversing 
the  decision  of  the  Moonsiff. 

In  special  appeal  the  main  points  taken  are 
that  this  being  a  suit  brought  by  the  plaintiff, 
who  is  admittedly  only  a  sharer  in  the  talook 
to  the  extent  of  one-third,  the  talook  being 
joint  or  ijmalee,  the  suit  against  the  ryots  for 
rent  in  proportion  to  the  plaintiff's  share  will 
not  lie,  the  plaintiff  not  having  been  able  to 
prove  that  the  defendants  have  hitherto  been 
paying  that  jumma  separately  to  him  in 
proportion  to  the  share  he  held  in  the 
talook. 

The  next  point  mainly  relied  upon  was 
that  this  was  a  suit  on  a  small  stamp — namely, 
a  4-anna  stamp — for  rent,  brought  with  the 
view  of  having  a  question. of  title  decided  as 
between  the  plaintiff  and  the  intervenors  in  a 
rent  suit. 

As  I  am  of  opinion  that  the  decision  of 
the  Subordinate  Judge  cannot  be  sustained 
in  this  case,  I  wish  to  enter  into  a  few 
particulars  of  the  facts  of  the  case  which 
have  escaped  the  notice  of  the  Subordinate 
Judge.  Now  I  do  not  find  that  there  is  any 
evidence  on  the  record  to  the  fact  that  Nittye 
was  the  ancestor  of  the  defendants  Nos.  i 
and  2  ;  but  even  assuming  that  he  was,  I  find 
from  the  report  of  the  wassilat  Ameen  that 
that  Ameen  distinctly  says  that  he  filed  a 
hissab  of  the  different  ryots  in  occupation 
of  the  three  talooks,  and  that  he  had  entered 
Nittye's  name  in  that  hissaby  but  as  it  had 
been  shown  to  him  subsequently  that  Nittye 
was  not  a  ryot  of  the  three  talooks,  therefore 
Nittye's  '*j^*(ii^"  I  suppose  he  meant  by 
that  the  rent  payable  by  Nittye,  must  be 
deducted;  and  he  therefore  filed  a  second 
hissab  "fj^^r^ij  wiri  ^rc?,"  that  is,  deducting 
the  rent  payable  by  Nittye,  amounting  to 
Rs.  2-10-4  \  Ai^d  these  proceedings  of  the 
Ameen  were  confirmed  by  the  Court  in  the 
presence  of  the  plaintiff  and  his  mortgagor. 
Therefore,  assuming  that  Bykunt  is  the  son 
of  Nittye,  we  have  the  fact  that  at  the  time 
the  wassilat  proceedings  were  held  in  the 
mofussil,  it  was  found  that  Nittye  was  not 
a  ryot  of  the  decreed  talook. 

Then  in  this  case  an  objection  was  taken  by 
the  learned  Counsel  for  the  special  appellants 
that  the  suit  will  not  lie,  inasmuch  as  this  is  a 
suit  by  a  co-sharer  of  an  ijmalee  talook.  I 
may  observe  with  reference  to  this  objection 
that,  although  the  co-sharers  of  the  plaintiff 
have  been  made  parties  to  the  suit,  the  plaintiff 
has  wholly  failed  to  show  that  he  has  been 
hitherto  in  receipt  of  the  rent  of  his  share 
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separately.  There  is  a  decision  which  was 
handed  up  to  the  Bench  during  the  course  of 
the  argument,  dated  the  3rd  of  July  1874, 
which  has  not  been  published  yet,  by  the 
Chief  Justice  and  Mr.  Justice  Ainslie.  This 
decision  was  passed  after  ihe  Full  Bench 
decision  to  be  found  in  Volume  XXL, 
Weekly  Reporter.  In  that  case  a  co-sharer 
sued  for  rent  in  proportion  to  his  share,  and 
the  learned  Judges  held  that  when  rent  is 
due  by  a  tenant,  it  constitutes  a  debt  from 
the  tenant  to  the  landlords  jointly,  and  that 
no  one  of  those  landlords  has  a  right  to 
treat  a  part  of  the  rent  as  a  separate  debt 
due  to  him.  Now  in  this  case  there  is  no 
evidence  whatever  that  the  plaintiff  has  ever 
been  in  receipt  of  the  rent  from  any  ryot 
separately  in  proportion  to  his  share.  1 
therefore  think  on  the  first  ground  of  special 
appeal  that  this  suit  ought  to  have  been 
dismissed. 

On  the  second  ground  of  special  appeal, 
it  also  appears  to  me  very  clear  that  this  is 
a  suit  which  has  been  brought  with  the  view 
of  bringing  in  a  third  party  and  of  having 
tried,  under  colour  of  a  rent  suit,  a  question 
of  title  between  the  plaintiff  and  that  party. 
Now  such  a  proceeding  is  opposed  to  the 
principle  laid  down  in  section  7,  Act  VIII. 
of  1859,  and  a  case  will  be  found  in  Volume 
XVI.,  Weekly  Reporter,  commencing  at  page 
235,  in  which  it  was  ruled  by  a  Bench  of 
this  Court,  Justices  Kemp  and  Ainslie,  that 
such  a  suit  is  not  maintainable.  There  is 
also  a  case  in  Volume  XXL,  Weekly  Reporter, 
page  88,  before  Justices  L.  S.  Jackson  and 
the  late  Justice  Dwarkanath  Miicer,  in 
which  those  learned  Judges  observe  that 
**the  effect  of  the  transfer  of  jurisdiction  as 
"  to  rent  suits  from  the  Revenue  Courts  to 
"the  ordinary  Civil  Courts  was  not  to  enable 
"  plaintiffs  to  expand  the  provisions  of  the 
"  law  relating  to  them  and  the  interveners, 
"which  merely  referred  to  the  previous 
"  enjoyment  of  the  rent,  into  a  trial  on  an 
"  entirely  new  and  complicated  issue  between 
"  the  plaintiff  and  some  other  person  claiming 
"  title  to  the  estate  ;  but  that  a  suit  for  rent 
"as  authorized  by  Act  VllL  of  1869,  B.C., 
"  to  be  tried  in  the  Civil  Courts  must  be  a 
"  bond-fide  suit  for  rent,  and  is  not  to  be  a 
"trial  on  a  wholly  different  issue  between 
''parties  advancing  coriflicting  claims  to  the 
"  ownership  of  the  estate." 

Therefore,  being  of  opinion,  first,  that  the 
plaintiff  has  wholly  failed  to  prove  that  either 
his  mortgagor,  Huro  Chunder  Ghose,  or  he 
himself  has  at  any  time  received  rem  from 
the  defendants  Nos.  i  and  3,Gobind  Doss  and 


Bykunt  Doss ;  and  secondly,  that  if  Brkoot 
is,  as  alleged  by  the  plaintiff,  the  heir  at 
Nittye,  it  was  clearly  found  by  the  wass'ik 
Ameen   whose  proceedings  were  confirmed 
by   the  Court  that  Nittye's  tenure  was  uot 
within   the   talook   for    which    the  plainiiff 
obtained    a    decree    after    foreclosing  iys 
mortgage ;  and  thirdly,  that  the  holding  of  ibe 
defendants  Nos.   i  and  2  being  in  kismiit 
Akyardhoho   and    talook    Futeek   ChuDder 
Doss,    the    howla   Satooram   Gopal    bcinf 
included   in   that   kismut   and    talook,  aiKi 
having  passed  under  the  denominatioQ  of 
samiUh    howla    Ram    Tarun    Dey   to  i« 
intervenors,    the    plaintiff's    suit     most  be 
dismissed,  the  decree  of  the  Lower  Appellate 
Court  reversed,  and  this  appeal  decreed  wiik 
costs.     Pleaders'  fees,  one  gold  mohar. 


The  nth  September  1874. 

Present:  1 

The  Hon'bleRomesh  Chunder  Mitter,7tt/^* 

Rent  Suit— Act  VI 11.  of  1859,  s.  23- 

Case  No.  939  of  1874. 

Special  Appeal  from  a  decision  passed  hj  tk 
yudicial  Commissioner  of  Chota  Nagfsn, 
dated  the  16th  January  18^4^  reversing  ^ 
decision  of  the  Assistant  Commissioner  sf 
Lohardugga,  dated  the  2jrd  August  18 Jy 

Kashee  Ram  Dobey  (Plaintiff),  Appellant, 

versus 

Dheera  Ooraon  (Defendant),  RespondefiL 

Moonshee  Abdool  Baree  for  Appellant. 

Baboo  Tarucknath  Sen  for  Respondent. 

In  a  suit  for  arrear  of  rent  under  Act  VIM.  of  i9a> 
s.  23,  a  plaintiff  can  only  succeed  by  provin,?  his  title  to  | 
recover  under  a  contract,  expressed  or  implied. 

I  THINK  that  this  special  appeal  ought  to 
be  dismissed. 

The  principal  ground  urged  against  the 
judgment  of  the  Judicial  Commissioner  8 
this,  viz,j  that  it  was  for  the  defendant  to 
make  out  that  the  bhooyari  lands  are  not 
subject  to  any  rent.  I  do  not  think  thatllus 
contention  is  correct.  This  was  a  suit  for 
arrears  of  rent  under  section  23,  Act  VIII. 
of  1859,  and  the  plaintiff  can  only  succeed 
by  proving  that  under  a  contract,  citbtf 
expressed  or  implied,  he  is  entitled  torecortf 
the  rent  claimed.     * 
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In  this  view  of  the  case  it  was  for  the 
plaintiff  to  prove  the  amount  of  rent  which 
the  defendant  is  liable  to  pay.  The  Jadicial 
Commissioner  has  held  that  the  plaintiff  has 
failed  to  produce  the  necessary  evidence  to 
establish  his  case. 

For  these  reasons  I  think  that  this  conten- 
tion in  special  appeal  fails.  The  other 
grounds  urged  are  simply  questions  of  fact. 
The  special  appeal  therefore  is  dismissed 
with  costs. 


The  nth  September  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Voidiag^A  Cootract— Fraud— Damac^es. 

Cases  Nos.  2660  and  2661  of  1873. 

Special  Appeals  from  a  decision  pcissed  by 
the  Officiating  Judge  of  Purneah,  dated 
I  the  iHth  August  iSyj,  affirming  a  deci- 
I  siom  0/  the  Officiating  Subordinate  Judge 
I   of  that  District,  dated  the  26th  May  18  jj. 

*Syud  Taleb  Hossein  (Plaintiff),  Appellant, 

'  versus 

Shaikh  Ameer  Buksh  and  others 
(Defendants),  Respondents, 

Mr.  M.  L,  Sandel  for  Appellant. 

Bahoos  Sreenath  Doss  and  Chunder 
Madhub  Ghose  for  Respondents. 

[One  who  repudiates  a  contract,  and  asks  to  have  it 
Rated  as  void,  is  bound  to  take  steps  for  this  purpose 
ptthe  earliest  moment  without  avoidable  delay. 
'  Althoug^h  one  of  the  parties  to  a  contract  was  induced 
^renter  into  it  by  fraud  of  the  other,  he  is  nevertheless 
pound  by  the  contract  until  he  repudiates  it ;  and  this 
p  cannot  do  when  he  has  allowea  that  to  occur  on  the 
Mtieg,  or  in  view,  of  the  contract,  which  renders  it 
npotsible  that  the  parties  should  be  put  in  statu  gu0, 
tt  sod)  circumstances  his  proper  remedy  is  by  an 
ictioo  for  damages. 

Phear,  J. — In  the  suit  out  of  which  the 
^cial  appeal  No.  2661  arises,  the  plaintiff 
Keks  to  recover  from  the  defendant  a  sum 
^  Rs.  i,5cx>,  being  that  part  of  the 
|nsideration  which  he  paid  to  the  defendant 
h  respect  of  a  contract  which  he  says  is  void 

ttbe  ground  of  his  having  been  induced  to 
er  into  it  by  the  exercise  of  undue 
ifiaence  and  fraud  on  the  part  of  the 
kfendant.  Bat  it  is  admitted  by  the 
Mmed  pleader  who  h^  appeared  on  behalf 
tf  Khe.appellant  that  the  plaintiff  ^as  bimseU 
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taken  some  benefit  of  this  contract.  The 
contract  was  a  contract  for  the  purchase  of 
a  decree.  And  the  day  after  the  contract 
was  made  he  got  his  name  entered  on  the 
records  of  the  suit  as  decree-holder;  and 
the  day  after  that  again  he  caused  a  sale  of 
some  portion  of  the  judgment-debtor's  pro- 
perty, and  bought  it  in  his  own  name.  It  is 
said  that,  although  these  steps  were  taken  by 
him,  still  they  have  been  in  a  manner 
infructuous,  and  that  the  plaintiff  has  got  no 
pecuniary  advantage  out  of  them.  It  is 
therefore  argued  that  he  may  even  now 
repudiate  (he  original  contract. 

In  addition  to  the  facts  which  have  just 
been  mentioned,  it  must  also  be  observed  that 
the  plaintiff  has  allowed  as  much  as  three 
years  to  go  b}  since  this  contract  was  made> 
without  taking  any  material  step  towards 
setting  aside  or  recovering  the  money  which 
he  says  he  paid  as  part  consideration  for  this 
void  contract,  and  he  has  not,  until  the  date 
of  this  suit,  complained  in  any  way  (so  It  is 
found  by  the  lower  Courts)  of  the  illegal 
conduct  of  the  defendant  in  compelling  him 
to  enter  into  this  contract. 

Now,  in  the  first  place,  it  is  incumbent  on 
one  who  repudiates  a  contract,  and  asks  to 
have  it  treated  as  void,  to  take  step»  for  this 
purpose  at  the  earliest  possible  moment 
without  any  but  unavoidable  delay;  and, 
secondly,  it  is  a  rule  of  law  that  a  contract, 
although  one  of  the  contracting  parties  was 
induced  to  enter  into  it  by  fraud  of  the  other, 
is  nevertheless  binding  upon  him  until  he 
repudiates  it.  And  he  cannot  repudiate  it 
when  he .  has  allowed  that  to  occur  on  the 
fooling,  or  in  view,  of  the  contract  which 
renders  it  impossible  that  the  parties  should' 
be  put  in  statu  quo.  He  can  only  avoid  the 
contract,  can  claim  to  have  the  contract 
reckoned  as  void  and  of  no  force,  when  the 
repayment  of  the  consideration  on  the  one 
hand,  and  return  of  the  subject-matter  or 
other  undoing  of  the  contract  on  the  other, 
will  place  the  parties  in  their  original  relative 
situations  as  if  no  contract  had  ever  been 
entered  into.  This,  for  the  reason  which 
has  already  been  mentioned,  is  impossible  in 
the  present  case.  If  the  plaintiff  has  any 
good  ground  to  complain  of  that  conduct  of 
the  defendant  which  led  him,  as  he  says,  to 
enter  into  this  contract,  then  his  proper 
remedy  is  by  an  action  for  damages,  and  in 
such  an  action  he  will  be  bound  to  prove,  not 
only  the  illegal  and  improper  conduct  of  the 
plaintiff,  but  also  to  prove  the  amount  of 
damages  which  he  has  sustained  as  a  conse- 
quence  of  bclftg  iadttced  to  enter  Into  tto 
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certain  tenure  stood  in  the  name  of  one 
Asudoollah ;  of  this  the  plaintiff  was.  entitled 
to  4  annas>  and  at  the  time  when  certain 
decrees  which  will  be  presently  spoken  of  were 
put  into  execution,  and  previously  thereto^  the 
defendants  were  the  remaining  shareholders 
by  right  of  purchase  from  Asudoollah ;  the 
tenure  was^  however,  still  kept  in  the  zemin- 
dar's serishta  in  the  name  of  Asudoollah. 
In  thia  state  of  things,  arrears  of  rent  become 
diie&>r  the  years  U75  and  1276  F.  S.,  and 
the  zemindar  obtained  two  decrees  therefor 
against  Asudoollah  nominally,  because  his 
was  the  natXM  in  which  the  tenure  stood. 
lu  the  course  of  the  proceedings  which  the 
zemindar,  decree-^holder,  found  it  necessary 
to  tabs  for  obtaining  satisfaction  of  these 
two  decrees^  he  attached  and  advertised  for 
sale  the  entire  16  anna  of  the  tenure.  The 
plaintiff  says  that  in  order  to  save  his 
4-anna  share  from  being  sold  and  lost  to  him, 
he  was  obliged  to  pay  the  whole  arrears  of 
rent;  but  that  a  la-anna  share  of  this  sum 
was,  in  fact,  due  from  and  properly  payable 
.by'  the  other  diefeadams,  because  it  was 
arrears  of  rent  accrued  at  dates  within  the 
period  during  which  they  had  been  part 
shareholders  in  possession  of  the  tenure 
together  with  the  plaintiff  by  virtue  of  pur- 
chase from  Asudoollah. 

The  defence  set  up  by  the  persons  sued 
was  that  although  they  had  bought  the  rights 
and  interests  of  Asudoollah  in  the  tenure  as 
the  plaintiff  alleged,  yet  they  had  never  been 
able  to  get  any  possession  or  enjoyment  of  the 
subject  of  their  purchase,  that  is,  Asudoollah's 
share  in  the  tenure,  mainly  in  consequence  of 
the  wrongful  conduct  of  Asudoollah  and  the 
plaintiff. 

Both  the  lower  Courts  have  dismissed  the 
plaintiff's  suit  on  the  ground  that  he  had  no 
right  10  sue  the  defendants  for  contribution, 
but  ought  to  have  proceeded  against  Asud- 
oollah; and  that  Asudoollah  might,  if  he 
chose,  and  if  the  facts  were  as  the  plaintiff 
alleged,  recover  again  from  the  defendant. 

But  this  view  seems  to  us  incorrect  If  the 
facU  alleged  by  the  plaintiff  are  true,  then 
the  defendants  were  liable  to  pay  the  rents 
which  accrued  due  after  they  had  bought 
Asudoollah's  share,  and  had  entered,  as  he 
saya  they  had  entered,  into  the  possession 
and  enjoyment  of  it.  The  decree^  therefore, 
for  the  rents  was  a  decree  which  they  were 
bound  to  satisfy,  even  though  it  was  a  decree 
nominally  against  Asudoollah  alone.  The 
defendants,  no  doubt,  said  that  they  had  not 
obtained  possession  of  Asudoollah's  share, 
aHhough  they  had  purchased  it  as  the  plaintiff 


alleged.     And  thus  an  isstie  of  fact,  tipn 
which  the  fate  ol  the  case  mms^  was  raiini 
between     the     parties     to     the     salt;   b« 
unfortunately  this  issue  has  not  beea  tried 
by  either  of  the  lower  Courts.    The  Moonsii 
in  the  beginning  of  his  judgment  ss^s:  "b 
appears  that  the  decrees  m  qnestion  had  beoi 
passed  against  one  Asudoollah,  wko  toos  tk$ 
in  possession  of  the  villages  ;  "  but  it  is  plaun 
that  in  making  this  statement,  tbe  MoobbI 
did   not  express   a   judicial    concki^on  ol 
fact  derived  from  tha»  evidence  before  bin. 
We  think  that  the  tss«e  ought  to  be  tritd, 
and  that  the  case  ought  to  go  back  ior  dtf 
purpose. 

We,  therefore,  reverse  the  decision  of  ^ 
Lower  Appellate  Court,  and  remand  the  case 
to  that  Court  in  order  that  it  may  send  it  to 
the  first  Court  for  trial  of  this  issue,  Bam^) 
whether  or  not  the  defendants  or  any  of  the«« 
after  the  date  of  their  respective  purchasei 
from  Asudoollah,  entered  upon  the  posseoiB^' 
and  enjoyment  of  Asudoollah's  share  of  lii^ 
tenure,  as  is  alleged  in  the  plaint,  or  aif 
portion  of  it. 

The  costs  of  this  appeal  will  abide  ^ 
event. 


The  14th  September  1874- 

Present : 

The  Hon'ble  F.  H.  Kemp  and  Ronesli 
Chunder  Miuer,  Judget^ 

Mortgage— Misjoinder. 

Case  No.  906  of  1874. 

Special  Appeal  from  a  decision  passed  if\ 
the  Judge  of  Cultack,  dated  the  z(A\ 
January  18J4,  affirming  a  decision  f\ 
the  Sudder  Moonsiff  of  that  Distrid^ 
dated  the  nth  June  187^, 

Bal  Klshen  Mahapattur  (Plaiatitf), 
Appellant, 

versus 

Bistoo  Churn  and  others  (Defendants)^ 
Respondents, 

Baboo  Mohendro  Lall  Milter  for  AppeHMt 

Baboos  Aubinash  Chunder  Banerjee  tod 
Juggut  Chunder  Bantrjee  for  Respond- 
ents. 

la  a  suit  by  a  mort^ajfce  for  possession  of  ^  ""j! 
:agcd  property,  on  the  ^U^gntion  that  some  ol  «•► 
etendaots  under  gu Iff cq«ent  mortgages  a«d  purcM** 
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bad  opposed  him  in  obtaining  possession,  and  to  have  it 
declared  that  the  said  mortgag'es  and  purchases  were 
inoperative : 

H«LD  tkat  the  pUiatiff  had  but  one  cause  of  action 
upon  his  mortga^e-deed,  and  was  right  in  joining  all 
the  defendants  in  this  suit. 

ICemp,  y. — The  Judge  of  Cuttack  has 
dismissed   the  plaintiff's  suit,   holding  that 
there  has  been  a  cl^ar  misjoinder  of  causes  of 
action,  not   against   the   same»  but  against 
different  parties.    The  Judge  observes  *'  that 
this  is  not  allowable  by  any  law  that  he 
Itnows  of,  and,,  alihoa^h  the  provisions  of 
the  Procedure  Code  have  been  over  and  over 
again    violated   owing  to  the  objection  of 
misjotiidec  not  being  taken,  there  can  be  no 
doubt  as  to  what  they  mean ;  the  suit  was 
therefore  rightly  dismissed  on  the  ground  of 
misjoindeF,  and  it  is  not  necessary  to  enter 
into  the  other  issues.*'     The  appeal  is  that 
both  Courts  were  wrxmg  in  law  in  holding 
Ibal  there  had  been  a  misjoinder  of  the 
€au3ea  of  action  and  in  dismissing  the  suit 
upon  that  ground.     The  .plaintiff's  suit  is 
based  upon  a  conditional  deed  of  sale,  dated 
the  5ih  February  1864.     Under  the  terms 
of  that  deed  the  right  of  entry  would  be  on 
'the  5ih  February  1865.,  and  the  plaintiff's 
plight  would  accrue  immediately  after    the 
'-ilefauk>  aad  he  woold  have  no  new  cause  of 
! action  arising  upon  the  foreclosure-proceed- 
ings taken  by  him.     This  suit  is  brought 
alleging  that  the  defendants  Nos.   1  and  2 
mortgaged  the  property  to  the  plaintiff  on 
the  5th    February    1864,  and  that   it    was 
stipulated  that,  if  the  money  was  not  paid 
iwithin  one  year,  ihe  sale  would  become  abso- 
Jote,  and  the  plaintiff  would  institute  proceed- 
gs  to  foreclose  the  mortgage.     He  alleges 
t  the  defendaais  in  this  case,  under  subse- 
neQt  mortgages  and  purchases  of  the  i6th 
\y  1868  and  29th  June  1870,  opposed  him 
obtaining  possession.     He  therefore  sues 
possession  of  the  mortgaged  premises, 
Itnd  to  have  it  declared  that  the  defendants' 
inortgages  and  purchases  are  inoperative  and 
without  fruit.     These  are  the  words  used  in 
the  plaint. 

Now,  it  appears  to  me  that  the  plaintiff 
has  but  one  cause  of  action  upon  his  mort- 
p^g^'dGedy  and*that  he  was  .right  in.  joining 
dl  the  defendants  in  the  present  suit.  The 
base  must,  therefore,  be  remanded  for  the 
trial  of  the  remaining  issues. 
Costs  to  follow  the  result. 
Mitter^  y. — 1  concur  in  this  order  of 
temand.  Whether  the  cause  of  action  of 
iSe  plaintiff  accrued  on  the  day  the  default 
iitts  made  in  payment  by  the  defendant 
jlx  1  or  when  the  fofeclosure-proceedings 


were  completed,  it  is  only  one  cause  of  actioik 
upon  which  the  present  suit  is  based.  The 
defendants  Nos.  3  to  6  have  been  made  parties 
to  the  suit,  because,  subsequently  to  the  plairvt* 
iff's  mortgage,  they  have  become  variously 
interested  in  the  property  in  dispute. 


The  i4ih  September  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

*  J^dgei. 

Decree^Interest — Execath>n. 

Case  No.  136  of  1874. 

Miscellaneous  Appeal  from  an  ordew 
passed  by  Ihe  Judge  of  Patna,  dated  the 
t2th  February  18^4. 

Mahomed  Yakoob  (Judgment-debtor), 

Appellant, 

versus 

Mahomed  Zuhoorul  Huq  (Decree-holder), 

Respondent, 

Mr,  C.  Gregory  for  Appellant. 

Moonshee  Mahomed  Yusuf  for 
Respondent. 

Where  a  decree  awarding  mesrra^profits  is  silent  oo 
the  point  of  interest,  interest  cannot  be  g^ven  in  exe- 
cution. 

Phear,  J, — This  case  is  an  exemplary 
instance  of  the  mischief  that  is  caused  by  the 
passing  of  an  unintelligent  decree.  The 
plaintiff  sued  to  recover  certain  property 
and  to  obtain  mesne- profits  for  the  period  of 
time  during  which  he  had  been  dispossessed 
therefrom,  makmg  upwards  of  loo  per- 
sons, we  are  told,  defendanis— taih«is, 
mothers,  and  children — simultaneously,  and 
without  the  smallest  discrimination.  Aad 
the  decision  of  the  Ccmn  which  was  given 
in  favour  of  the  plaintiff  not  only  decreed 
that  he  was  entitled  to  recover  the  property 
from  the  defendants,  but  also  directed  that 
all  the  defendants  should  jointly  and  several- 
ly pay  the  plaintiff  mesne-profits  which 
should  be  assessed  in  the  execution  of  the 
decree.  A  more  unintelligent  decree  than 
this,  we  take  leave  to  say,  could  not  well  be 
passed.  Amongst  the  100  and  odd  persons 
was  the  child  or  youth  Yakoob  AH,  who, 
the  Judge  of  the  lower  Court  says,  was 
charged  with  merely  being  a  trespasser,  and 
he  is  ordered  to  pay  solely,  if  the  others-  do 
not  join  with  him  in  doing  so,  an  enormous 
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sum  of  money.  And  the  consequence  of 
such  a  decree  as  this  has  been  ihat.  from  the 
date  of  the  decree  in  November  1861  down 
to  the  present  time,  there  has  been  nothing 
but  litigation  and  counter-litigation  between 
the  different  parties  concerned  in  this  suit. 
The'  present  application  is  an  application 
made  to  obtain  satisfaction  of  so  much  of 
the  money  payable  under  the  decree,  which 
was  passed  in  November  186 1,  as  is  not  now 
paid  off  by  the  attachment  and  sale  of  the 
property  belonging  to  the  present  appellant 
Yakoob  Ali.  The  petition  for  execution 
says  that  20,000  and  odd  rupees  remain 
due  for  mesne-profits  and  interest  under  the 
decree.  And  this  is  the  sum  which  is  now 
sought  to  be  recovered  from  the  appellant 
Yakoob  by  the  attachment  and  sale  of  his 
property.  And  it  is  noteworthy,  as  was 
just  now  mentioned,  that  Yakoob  was,  at  the 
time  when  the  suit  was  brought  and  even 
when  the  decree  was  passed,  a  youth — cer- 
tainly a  minor — and  was  sued  jointly  with 
his  father  and  mother  as  well  as  others. 

One  of  the  objections  made  to  this  applica- 
tion for  execution  is  that  the  original  decree 
was  silent  on  the  point  of  interest,  and 
therefore  the  lower  Court  had  no  power  to 
grant  interest  on  mesne-profits.  And  upon 
referring  to  the  decree  of  which  execution 
is  now  sought,  we  find  that,  although  the  peti- 
tion says  that  20,000  and  odd  rupees  are  due 
for  mesne-profits  and  interest,  the  decree,  as 
the  appellant  alleges,  is  entirely  silent  as  to 
interest.  But  the  judgment-creditor  says 
that,  although  this  is  so,  a  decree  by  way  of 
review  or  something  of  that  sort  was  passed 
on  the  20th  December  1862,  by  which 
interest  was  added  to  the  terms  of  the  decree 
of  the  29th  November  1861.  Whether  this 
be  so  or  not,  is  perhaps  not  necessary  for  us 
now  to  inquire,  because  the  petitioner  does 
not  ask  to  obtain  execution  of  the  decree 
passed  in  review  on  the  20th  December 
1862,  but  asks  merely  to  have  execution  of 
the  decree  of  the  29th  Novembisr  1861.  And 
if  the  judgment-creditor  had  asked  for  the 
execution  of  the  decree  as  altered  by  the  order 
of  the  20th  December  1862,  he  would  have 
been  bound  to  show  that  the  minor  Yakoob, 
who  was  then  a  minor,  but  has  since  become  a 
major,  was  affected  by  that  order.  We  have 
inquired  whether  there  are  materials  on  the 
record  upon  which  this  could  be  made  out. 
And  we  have  not  been  certified  upon  it.  It 
is  enough  now  for  us  to  say  that  the  applica- 
tion for  execution  which  has  been  made  must 
be  rejected,  because  it  is  admitted  by  the 
applicant  himself  that,  if  interest  on  the 


wassilat  be  omitted,  the  amount  which  has 
been  received  in  satisfaction  of  the  deem 
is  sufficient  to  cover  the  principal  amomit  of 
wassilat  which  was  assessed.  We  under- 
stand that  to  be  so.  If  it  is  not  so,  die 
applicant  ought  to  show  it. 

We  think  the  order  of  the  lower  Govt 
should  be  reversed,  and  the  applicatioo  for 
execution  dismissed  with  costs. 


The  14th  September  1874. 

Presefil : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 


Interest— Review— AppeaL 

Case  No.  137  of  1874. 

Miscellaneous  Appeal  from  an  order  passd 
by  the  Judge  of  Paina,  dated  the  /jrf 
February  1874. 

Enayet  Ali  (Judgment-debtor), 
Appellant^ 

versus 

Mahomed  Zuhoorul  Huq  (Decree -holder), 

Respondent, 

Mr,  C,  Gregory  for  Appellant 

Moonshee  Mahomed  Yusufiox  Respondent 

An  application  for  execution  having*  been  refused  as 
barred  by  lapse  of  time,  the  applicant  appealed  to  the 
Hi(rh  Court  which  made  an  order  for  the  issue  of  execo- 
tion,  with  this  qualification  that,  as  the  decree  did  notgivc 
interest,  the  judirment-creditor  could  not  have  interest: 

Hbld  that  the  judg*   ent-creditor  was  takes  at  t 
disadvantage  by  that  order,  he  could  apply  for  a  reviee; 
but  the  order  could  not  be  set  aside  by  a  miscellaneon  . 
appeal  after  a  second  application  in  the  same  matter. 

Phear ^  J, — This,  too,  is  an  application  for 
execution  of  the  decree  which  was  passed 
on  the  29th  November   1861.     But  in  this 
instance  the  appellant  is  one  of  the  defend* 
ants  who  was  an  adult  at  the  date  of  the 
decree — in  fact,  he  is  the  father  of  the  last 
defendant.    The  same  answer  to  the  applica-| 
tion  as  was  just  now  given  applies  in  tbel 
present  case  ;  but  it  is  strengthened  by  the 
fact  that  a  former  application  against  tbe| 
same  defendant  was  before  made  for  execu* 
tion  of  this  same  decree.    That  applicatioo 
was  refused  by  the  Court  of  firsr  instance 
upon  the  ground  that  it  was  barred  by  lapse 
of  time.     And  against  that  decision  of  the 
Court  of  first  instance  an  appeal  was  pi^ 
ferred  to  this  Court.    And  on  that  appeti 
this  Court  being  of  opinion  that  the  applica- 
tion was  not  barred,  made  the  requisite  order 
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for  the  issue  of  execution,  but  coupled  it 
with  this  qualification  that,  iuAsmu^h  as  the 
decree  of  which  execution  was  sought  did 
not  give  interest,  no  order  would  be  made 
for  interest*  In  other  words,  it  was  an 
order  to  the  effect  that  the  judgment- creditor 
was  entided  to  execute  that  decree  as  he 
asked  it  with  the  exception  of  the  term  for 
interest.  If  the  judgment-creditor  was  in 
any  way  taken  at  a  disadvantage  by  this 
order  being  made  upon  that  appeal,  he 
could  have  got  it  rectified  by  a  proper 
application  for  review.  But  nothing  of  this 
kitid  has  been  done.  The  order  of  this 
Court  still  stands  as  it  was  passed,  and  it 
would  be  entirely  inconsistent  therewith  if 
the  Court  now  upon  the  present  appeal  held 
that  the  judgment-creditor  was  entitled  to 
execute  that  decree  with  the  term  for  in^ 
terest. 

We  are  of  opinion  that  the  decision  of  the 
lower  Court  must  be  reversed,  and  the  ap- 
plication for  execution  dismissed  with  costs. 
We  assume  in  this  case  that  the  omission  of 
nterest  disposes  of  the  application. 


The  14th  September  1874. 

Present : 

rhc  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges, 

Asai^nee-^Champertoas  Contracts— Specific 
performance— Suit  ag^ainst  third  Parties. 

Case  No.  2496  of  1873. 

special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Bhaugulpore, 
dated  the  2Sth  July  1873,  reversing  a 
decision  0/  the  Moonsiff  of  Jamoee,  dated 
the  ijth  March  tSyj. 

Boodhun  Singh  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Massamut  Luteefun  (Plaintiff),  Respondent, 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

^tr.  C.  Gregory  and  Moonshee  Mahomed 
YusuJ  for  Respondent. 

An  assi^ee  of  property  is  not  entitled  to  recover 

«mst  his  assignor  on  the  footing  of  a  champertous 

Btract. 

An  assignee  of  property  whose  assignor  was  not  in 

isessioQ  when   the  assignfinent  w^s  made,  can  only  ^ 


recover  even  from  the  hands  of  third  persons,  uoon 
showing  that  he  would  have  a  right  to  enforce  ipedfic 
performance  of  his  contract  against  his  assignor  if  the 
property  were  come  back  to  the  hands  of  the  assignor! 

Phear,  J— Is  this  case  the  plaintiff  sues 
to  recover  a  share  of  certain  property  which 
he  says  belonged  to  one  Saheb  Hossein,  and 
was  conveyed  to  him  by  the  terms  of  a  certain 
shurakutnama.  The  plaint  says,  that  Meer 
Hossein  was  the  heir  of  one  Khidmut  Ali  • 
and  that  he,*  upon  Khidmut  Ali's  death' 
obtained  possession  of  the  property,  and  so 
continued  in  possession  until  some  years 
ago  he  was  dispossessed  by  the  defendants 
who  purchased  it  at  an  auction  sale,  held  in 
satisfaction  of  a  decree  which  had  been 
passed  against  Khidmut  Ali. 

Thus  It  appears  that  at  the  time  when  the 
shurakutnama  was  executed,  Meer  Hossein 
was  not  in  possession  of  the  properly  of 
which  the  deed  purported  to  convey  a  share 
to  the  plaintiff. 

The  terms  of  this  deed  are  very  remark- 
able.  After  reciting  the  principal  facts 
which  have  been  just  now  mentioned,  the 
assignor  says  this  :  "  As  now  I  cannot  obtain 
"  direct  possession  without  instituting  a  suit 
"agamsc  the  purchasers,  and  supply  costs 
"owing  to  my    poverty  and  for  want  of 

money,  I,  the  declarant,  of  my  free  will 
'*  and   accord,    make  Mussamut    Luteefun 

...    (who  is  the  plaintiff  in  the  present 

*  suit)  as  my  partner  in  respect  of  3 
*'  annas  4  pies  out  of  9  annas  4  pies,  my  riirht 
"  and  interest  in  Mbuzah  Bykuntpore,  main 

*  and  hamlet,  pergunnah  Amurthoo;  Mus- 
-  samut  Luteefun  ...  as  my  partner  in 

*  respect  of  one-anna  share;  and  Meer 
"  Muzhur  Hossein,  alias  Kobun,  as  my  part- 
*'  ner  in  respect  of  one-anna  share  (namely) 
"  I  make  them  my  partners  in  respect  of 
"  5  annas  4  pies  share,  and  mesne  profits  in 
•'  proportion  to  the  said  5  annas  4  pies  share 

*  from  the  time  of  dispossession  up  to  date 
**  of  recovery  of  possession,  in  order  that 
"they  may  supply  costs  that  shall  be 
"  incurred  in  the  insiiiution  of  suits  and  in 
"  the  passing  of  decrees ;  and  I  do  accord- 
**  ingly  agree  and  give  in  writing  that  the 
"  said  partners,  their  heirs  and  representatives 
"  by  recovering  the  said  5  annas  4  pies  share 
"  in  partnership,  and  4  annas  share  belonginir 
"to  me,  the  declarant,  at  their  own 
"  expenses,  either  by  instituting  civil  action 
"  or  through  any  other  possible  means  by 
"virtue  of  this  deed  of  partnership  and 
"  enter  on  possesjJion  of  the  same,  and  get 
"  me,  the  declarant,  restored  to  possession  of 
"my  share;  and  they  realize  naesne-profits 
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"  of  the  entire  share,  and  out  of  that  thej 
^  take  the  same  in  proportion  to  the  share  in 
"  partnership,  and  give  me  to  the  extent  of 
''  my  4  annas  share.  I,  the  declarant,  or  my 
**  heir  or  representatives  neither  have  nor 
"  shall  have  any  objection  or  contention," 
and  so  on.  Then  it  provides  that  "  the 
''  partners  will,  at  all  times,  be  at  liberty,  or 
''  it  will  be  optional  with  them,  to  institute 
'^  suits  on  their  own  behalf  without  making 
*' me  a  plaintiff  therein,  or  institute  suits  on 
*'  my  behalf  without  joining  themselves  with 
''  me,  or  institute  suits  on  my  part  and  on  the 
'*  part  of  themselves  jointly ;  and  I,  the 
"  declarant,  or  my  heirs  or  representatives, 
''  neither  have  nor  shall  have  any  objection 
"to  it." 

It  is  plain  on  the  face  of  this  document 
that  the  contract  entered  into  between  the 
parties  was  gf  a  highly  champertous 
character.  The  persons  who  are  made 
partners  with  Meer  Hossein  undertook  to 
institute  and  carry  on  a  suit  for  the  recovery 
of  his  property  at  their  expense,  upon  the 
consideration  of  receiving  a  portion  of  that 
property  for  themselves  when  it  should  be 
recovered.  That  contracts  of  this  kind  are 
pernicious  and  detrimental  to  the  best 
mterests  of  society,  and  contrary  to  public 
policy,  has  been  pointed  out  in  more  than  one 
case  both  in  this  Court  and  in  other  High 
Courts  of  India,  in  particular  in  the  case  of 
Bama  Soonduree,  both  in  the  Court  of  first 
instance,  and  on  appeal  which  is  reported  in 
IV.  Bengal  Law  Reports,*  and  the  case  of 
Jafardi,  which  is  in  the  7th  volume  of  the 
Madras  High  Court  Reports ;  and  a  late 
decision  of  this  Court,  which  is  reported  in 
the  20th  volume  of  the  Weekly  Reporter, 
page  446,  follows  out  the  principles  which 
were  acted  upon  in  the  just  mentioned  earlier 
cases.  There  can  be  no  doubt  that,  if  the 
question  stood  alone,  whether  or  not  the 
present  plaintiff  was  entitled  to  recover 
against  his  assignor  upon  the  footing  of  this 
contract,  it  must  have  been  determined  in 
the  negative  upon  the  authority  of  the  cases 
which  have  just  been  referred  to. 

The  present  suit,  however,  is  a  suit  brought 
against  persons  who  are  strangers  to  the 
contract,  and  the  plaintiff  seeks  to  recover  as 
of  his  own  right  from  the  defendants  a 
certain  share  of  the  property  which  he  says 
has  been  assigned  to  him  by  Meer  Hossein 
in  such  a  nray  as  to  give  him  a  good  title  to 
sue   a   wrong-doer,  and    in    this   particular 

perhaps  the  present  case  differs  from  two  of 
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those  which  have  now  been  referred  to.  k 
falls,  however,  within  the  scope  of  the  Piin 
Council's  decision,  which  is  reported  tncheXL 
Bengal  Law  Reports,  page  36,f  and  a  dedsin 
of   this   Court   reported    in    XXI.    Weekly  ] 
Reporter,  page  101.     Those  decisions  west 
on  the  ground  that  an  assignee  of  prapeitf 
whose  assignor  was  not  in  possession  of  tbe 
property  at  the  time  when  the  assignmot 
was   made,  can  only  recover   the  propenr 
from  the  hands  even  of  third  persons  if  h* 
first    show  that  he  would   have  &  right  e> 
enforce  specific  performance  of  bis  contract 
against   his  assignor,  if  the  property  vm 
come  back  to  his  hands.  Now,  independeoh 
of  the  champertous  character  of  the  contnd, 
it  is  also  clear  upon  this  shnrakmnama  aad 
the  admitted   facts  of    the  case    that  tbe 
present  plaintiff  could  not  come  into  a  Comt 
of  equity  upon  the  footing  of  this  documeit, 
and  claim  specific  performance  from  Meer 
Hossein.     It  is  true  that,  according  to  the 
very  terms  of  the  document,  the  parties  se 
at    liberty,    so    far    as     Meer     Hossein  ii 
concerned,  to  sue  for  the  recovery  of  thdr 
own  individual  shares  of  the  property  under 
this  shurakuinama.     And  this  stipulaiioaor 
provision  may  prevent  Meer  Hossein  frooi 
being  heard  in  opposition  to  the  present  sit 
But  it  is  clear  on  the  contract   that  if  ^, 
plaintiff  sues  only  for  his  own  share  and  doci 
not  ultimately  recover  from  the  defendinli 
the  share  of  Meer  Hossein  as  well,  then  no 
consideration  of  any  sort  will  have  proceeded 
from  the  plaintiff  to  Meer  Hossein  :  each  one 
of  the  shareholders  bringing  a  snit  of  tbis 
kind,  if  they  all  succeeded  in  getting  each 
his  own  share,  they  would  in  the  end  leave 
Meer  Hossein  in  just  as  bad  a  condition^ 
he  was  before  the  contract  was  made,  that  i| 
without    any     return     of     the    property  ti 
himself.     He  gets  nothing  whatever,  unle» 
the  shareholders,  as  he  terms  them,  institote 
and  carry  out  a  suit  for  the  recovery  of  ibe 
whole  of  the  properly,  including  his  ^bare  as 
well  as  theirs,  and  then,  in  obedience  to  tbe 
stipulation  of  this  contract,  hand   over  his 
share   to   him.     The  consideration  for  bis 
making  them  shareholders  in  his  property  b 
that   they    should    be    at   the    expense  d 
recovering  his  property  for  him.     It  wodd 
be  impossible  for  a  Court  of  equity  to cnfofcc 
a  one-sided  contract  like  this.     The  ptesw' 
suit  then  could  not  be  maintained  even  in 
the  guise  of  a  suit  for  specific  performana 
against  Meer  Hossein,  had  he  recovered ae 
property    without   the   aid  of   the  plaintit»  , 
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Aod  that  being  so,  we  think  that  it  cannot 
be  maintained  against  a  third  person,  even 
though  Meer  Hossetn  has  been  made  a  party 
to  it  in  the  character  of  defendant. 

On  the  whole,  then,  we  are  of  opinion 
that  the  plaintiff's  suit  is  bad  and  ought  to 
fail.  Accord  mgly,  we  reverse  the  decision 
of  the  Lower  Appellate  Court,  and  dismiss 
the  plaintiffs  suit  with  costs  in  all  the 
Courts. 


The  1 6th  September  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  G.  G.  Morris, 

Judges, 

Ez-fMrte  Decisioa  in  Appeal— Act  VIII.  of 

1859^ «.  ur- 
ease No.  196  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Mvmensingh,  dated  the 
17th  April  iSy^,  affirming  an  order  of 
the  Subordinate  Judge  of  that  District, 
dated  the  1  ttk  June  1873, 

Zimutunnissa     Bibee    and    others 
(Judgment-debtors),  Appellants, 

versus 

Mttddun  Mohan  Pal  (Decree-holder), 
Respondent, 

Baboo  Protap  Chunder  Mozoomdar  for 

Appellants. 

Baboo  Kishen  Dyal  Roy  for  Respondent. 

M  sued  A  and  others  on  a  bond-debt,  and  obtained  a 
oecree  against  A  alone.  He  appealed  to  the  District 
Jvdge,  who  passed  a  decree  declaring  all  parties  to  be 
nbie  jointly.  On  the  decree-holder  taking;  out  execu- 
^)  two  of  tho  defendants  applied  to  the  Subordinate 
judge  under  Act  VMi.  of  1559,  s.  1 19 ;  and  their  appli- 
cation being  rejected,  they  applied  to  the  District 
Jiidge,  who  referred  ^hem  to  the  High  Court : 
,  Held  that  the  Subordinate  Judge  had  no  jurisdic- 
tion, but  the  proper  course  for  the  parties  was  to  apply 
^the  District  Judge  under  s.  119. 

■^'^A  J* — The  circnmstances  of  this 
case  are  somewhat  peculiar.  Muddun  Mo- 
han Pal,  the  special  respondent  before  us, 
sued  five  parties,   and  amongst  them   the 

E resent  special  appellants,  on  a  bond -debt,  and 
e  obtained  a  decree  against  Abdool  Hukeem 
aloae.  The  present  special  appellants,  Zimut- 
unnissa Bibee  and  Kureemunnissa  Bibee, 
were  parties  to  the  suit,  but  there  was  no 
decree  passed  agains^  them.  The  plaintiff 
appealed,  and  the  Appellate  Court,  the  Judge 
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of  the  District,  passed  a  decree  declaring  all 
parties,  including  the  special  appellants,  to  be 
liable  jointly.  On  this,  one  of  the  defendants 
in  the  original  suit,  Golam  Sobhan,  preferred 
a  special  appeal  to  this  Court,  and  he  was 
absolved  from  liability.  On  the  decree- 
holder  taking  out  execution,  the  special 
appellants  before  us  applied  to  the  Subordi- 
nate Judge  under  section  119  of  Act  VIIL 
of  1859.  The  Subordinate  Judge  held  that 
the  decree  in  his  Court  was  not  an  ex-parte 
decree  against  the  special  appellants  ;  on  the 
contrary,  that  the  special  appellants  were 
absolved  from  liability  by  the  decree  of  the 
first  Court,  and  their  liability  declared  by  the 
decree  of  the  Zillah  Court,  the  District 
Judge,  with  which  he  could  not  interfere,  and 
he  therefore  rejected  the  application  of  the 
special  appellants.  On  this,  the  special 
appellants  appealed  to  the  Judge,  and  the 
Judge  has  held  that  the  only  remedy  open 
to  the  appellants  seemed  to  lie  in  the  powers 
possessed  by  the  High  Court,  or  in  a  regular 
suit.  The  Judge  in  his  judgment  refers  to 
a  j  udgment  in  Volume  VII.,  Weekly  Reporter, 
in  which  a  reference  was  made  by*  the  De- 
puty Registrar  of  this  Court.  That  reference 
was  brought  before  Justice  L.  S.  Jackson, 
who  held  that,  ''  as  at  present  advised,  it  ap- 
"  peared  to  him  that  section  1190!  Act  VIII. 
"  of  1859  will  not  apply  to  a  decision  passed 
"  on  appeal  against  a  respondent  ex  parte, 
'*  but  that  it  appeared  to  him  that  the  peti- 
"  tioncr  ought  to  allege  the  circumstances 
''  stated  as  cause  against  the  decree  being 
"  executed  at  all  in  the  Court  below,  and  if 
''  the  Court  below  should,  notwithstanding 
*'  the  fact  being  represented,  order  the  decree 
"  to  be  executed,  the  petitioner  would  then 
**  have  an  appeal."  The  learned  Judge 
passed  no  decision  in  the  matter. 

In  special  appeal  it  has  been  contended 
that  the  Judge  is  wrong  in  holding  that  the 
provisions  of  section  119  of  Act  VIIL  of 
1859  do  not  apply  to  this  case,  and  in  the 
course  of  the  argument  the  pleader  for  the 
special  appellants  referred  to  a  decision  to 
be  found  in  Volume  III.,  Madras  Reports, 
page  109.  We  think,  in  this  case,  that  the 
Judge  was  right  in  dismissing  the  appeal 
against  the  decision  of  the  Subordinate  Judge, 
as  the  Subordinate  Judge  rightly  held  that 
he  had  no  jurisdiction  in  the  matter,  and  was 
not  competent  to  inquire  into  the  case  under 
section  119  of  Act  VIII.  of  1859,  inasmuch 
as  he  had  passed  no  ex-par te  decree  against 
the  petitioners.  But  we  think  that  the  Judge 
ought  to  have  directed  the  special  appellants 
to  apply  to  him  under  the  provisions  of 
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section  119  of  Act  VIII.  of  1859,  ^^  Judge 
being  the  Court  who  passed  the  decree. 
The  ruling  quoted  by  the  pleader,  to  be 
found  in  Volume  III.,  Madras  Reports,  ap- 
pears to  us  to  be  applicable  to  the  circum- 
stances of  this  case. 

We  therefore  dismiss  this  appeal,  but 
direct  the  Judge  to  entertain  the  application 
on  the  part  of  the  judgment-debtors,  special 
appellants  before  us,  under  the  provisions  of 
section  no  of  Act  Vill.  of  1859,  to  inquire 
into  the  allegations  of  the  petitioners  under 
that  section,  and  pass  proper  orders. 

Each  party  to  pay  his  own  costs  of  this 
appeal. 


The  i6ih  September  1874. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  G.  G.  Morris, 

Judges. 

Judgment  in  another  Suit—Evidence. 

Case  No.  1907  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Mymensingh, 
dated  the  jist  May  18'/ j,  reversing  a  deci- 
sion of  the  Additional  Subordinate  Judge 
of  that  District,  dated  the  nth  April  iSji, 

Anund  Mohun  Ghultuck  and  others 
(Defendants),  Appellants, 

versus 

Soorjo  Kant  Acharje  Chowdhry  (Plaintiff), 

Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboos  Sreenath  Doss  and  Hem  Chunder 
Banerjee  for  Respondent. 

Plaintiff  instituted  two  suits-— one  against  S,  and  the 
other  against  present  defendant.  The  suits  were  tried 
together  by  the  Subordinate  Judge,  and  dismissed.  The 
one  against  S  came  up  in  regular  appeal  to  the  High 
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present  defendants : 

Held  that  this  was  wrong,  and  that  the  Judge  ought 
to  have  decided  the  case  upon  the  evidence  on  the 
record. 

Kemp,  J, — The  defendants  are  the  special 
appellants  in  this  case.  The  plaintiff  sued 
claiming  the  lands  in  suit  as  accretions 
to  Juggutpora,  alleging  that  he  was  ousted  in 
1270-1271.  The  defendants'  case  was  that 
they  were  a  re-formation  on  the  usiee  lands 


of  their  Mouzah  Taltolah,  and  also  accretions 
thereto.  They  also  pleaded  that  the  plaintif  s 
suit  was  barred,  inasmuch  as  the  formatioQ 
took  place  15  or  16  years  before  the  suit  was 
brought. 

The  first  Court,  the  Subordinate  Jadfe, 
dismissed  the  suit,  holding  that  the  plaintif  s 
claim  was  barred,  and  finding  also  on  ihe 
merits  that  the  lands  in  dispute  were,  is 
alleged  by  the  defendants,  formations  to  the 
uslee  lands  of  Taliolah  and  also  accretioBS 
thereto.  On  appeal  to  the  Judge,  the  Jodge 
has  decided  the  case  with  reference  to  1 
decision  of  this  Court  in  Regular  Appeal 
No.  132  of  1 871,  that  is  the  original  number 
of  the  suit  of  Soorjo  Kant  Acharje  rx.  Ranee  | 
Soorut  Soonduree  and  others. 

In  special  appeal,  it  is  contended  that  the 
special  appellants  were  co-defendants  vhh 
the  plaintiff  in  the  present  suit,  in  the  suit  in- 
stituted by  Ranee  Soorut  Soonduree,  and  tbej 
were  not  parties  to  the  suit  of  Brojo  Na^ 
Poddar;  that  the  judgments  passed  in  these  | 
suits  were  based  on  evidence  other  than  tix  ! 
evidence  in  the  present  suit,  and  that  they  are  ' 
not  binding  upon  the  special  appellants ;  that 
the  oral  evidence  in  this  case  is  wboiif 
different  from  the  oral  evidence  in  ibe 
other  cases ;  that  the  position  of  the  disputed 
land  is  different ;  that  the  village  is  dtffereiA, 
the  features  of  the  country  entirely  different; 
and  that  the  Lower  Appellate  Court  ought  to 
have  tried  the  plaintiff's  appeal  on  the 
evidence  in  this  case,  wholly  irrespective  of 
the  evidence  in  the  appeal  before  this  Coort. 
Then  there  is  also  another  ground,  that  the 
Judge  has  not  decided  the  question  d 
limitation. 

It  appears  that  the  plaintiff  instituted  tio 
suits — one  against  Ranee  Soorut  Soondurei^ 
and  the  other  against  the  present  defendant 
special  appellant.  These  suits  were  both  uied 
together,  and  both  suits  were  dismissed  by  the 
Subordinate  Judge,  namely,  on  the  groandof 
limitation,  alihough  he  did  also  enter  into 
the  merits ;  one  came  up  on  regular  appeal 
to  this  Court,  namely,  the  one  of  the  plaintiff 
vs.  Ranee  Soorut  Soonduree.  The  other,  the 
present  suit,  was  heard  on  appeal  by  the 
District  Judge.  The  Judge  has  applied  the 
judgment  of  this  Court  in  the  case  of  Rt* 
nee  Soorut  Soonduree  as  evidence  again*, 
the  defendants  in  the  present  suit,  and  hai 
decreed  the  plaintiff's  suit  referring  to  ll«; 
judgment  of  this  Court  in  the  regular  appeal.; 
in  the  case  of  the  plaintiff  vs.  Ranee  Soomt^ 
Soonduree  Dossee.  It  is  obvious  thatthlsli 
wrong:  the  Judge  ought  to  have  decided  tUJy 
case  upon  the  evidence  on  the  record. 
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We  therefore  remand  the  case  for  a  trial, 
first,  upon  the  question  of  limitation,  and 
then  on  the  merits,  if  necessary. 

Costs  to  follow  the  result. 


The  i7ih  September  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  G.  G.  Morris, 

Foreclosure— Mesne-profita. 

Case  No.  2250  of  1873. 

Special  Appeal  from  a  decision  passed  by 
(he  Judge  of  Tipperak,  dated  the  23rd 
June  iSjj,  modifying  a  decision  of  the 
:Subordinate  Judge  of  thai  District ^  dated 
the  6th  December  187 1. 

Suroop  Chunder  Roy  (Plaintiff),  Appellanty 

versus 

Mohender  Chunder  Roy  and  others 
(Defendants),  Respondents, 

Baboo  Huree  Mohun  Chuckerbutty  for 

Appellant. 

fiaboos  Juggadanund  Mooketjee  and  Rcuh 
Beharee  Ghose  for  Respondents. 

^  Where  a  morteag^ee,  after  obtaining'  a  decree  for 

closure,  sued  tor  possession  and  mesne-proBts,  and 

mort^gor  did  not  prove  that  he  had  given  plaintiff 

session,  or  directed  his  lessee  to  pay  rent  to  the 

iotiif: 

Hbld  that  the   mortgagor  (defendant)  was  liable 
wassilat  from  the  date  of  foreclosure,  so  far  as  it 
not  barred  by  limitation. 


I. 


Kempy  y, — Plaintiff  is  the  special  appel- 
lant. 

There  are  two  defendants — Mohender 
r^^Chunder  Roy,  defendant  No.  i,  and  Gunga 
^'Gobind  Sen,  defendant  No.  2. 
.It  is  alleged  that  in  Bysack  1265, 
Ifohender  Chunder  Roy,  defendant  No.  1, 
,0C9t  a  lease  to  defendant  No.  2  for  fourteen 
"^TS.    That  lease   expired  in   April    1872. 

rMagh  1268,  some  three  years  after  this 
^-_4se  had  been  granted,  the  defendant  No.  i 
jUi^ttgaged  his  share  to  the  plaintiff.  Subse- 
;riiently,  the  money  not  having  been  repaid, 
minfiS  took  steps  to  fdteclose  bis  mortgage ; 


and  on  the  20th  August  1864  the  mortgage 
was  foreclosed.  Plaintiff  now  sues,  alleging 
that  the  defendant  No.  i  did  not  give  up 
possession  ;  he  therefore  sues  fof  possession 
as  landlord  during  the  term  which  the  lease 
granted  by  the  defendant  No.  i  to  the 
defendant  No.  2  has  still  at  the  time  of  in- 
stitution of  the  suit  to  run,  and  after  the 
expiry  of  the  lease,  for  khas  possession.  He 
also  sues  for  mesne-profits  for  the  years  1272 
to  1277,  i.e.y  for  mesne-profits  for  six  years 
previous  to  suit. 

The  first  Court,  the  Subordinate  Judge, 
decreed  the  plaintiff's  suit  in  this  way — that 
he  was  to  obtain  from  the  defendant  No..  2 
the  rent  which  the  defendant  No.  2  would 
be  liable  under  the  lease  to  pay  to  defendant 
No.  I,  during  the  term  of  the  lease  which 
had  not  expired  from  the  date  of  the  decree ; 
and  that  he  was  to  obtain  khas  possession 
after  expiry  of  the  lease ;  the  plaintiff  to 
recover  wassilat  from  defendant  No.  i. 

There  were  three  appeals  from  this  deci- 
sion to  the  Judge : — 

The  ijaradar,  the  defendant  No.  2,  appealed 
on  the  question  of  costs  alone ;  the  defendant 
No.  I,  on  the  ground  that  he  was  not  liable 
for  wassilat,  as  he  has  not  received  the 
rents  from  the  lessee,  the  defendant  No.  2  ; 
and  the  plaintiff  preferred  a  cross-appeal 
with  reference  to  that  part  of  the  decision 
of  the  Subordinate  Judge  which  declared 
the  defendant  No.  i  to  be  alone  liable  for 
wassilat. 

That  cross-appeal  was  withdrawn,  and 
the  Judge  held  that  the  defendant  No.  i 
was  not  liable  for  wassilat,  and,  therefore, 
modified  the  decision  of  the  Subordinate 
Judge,  and  gave  the  plaintiff  a  decree  for 
possession  only,  observing  that,  had  the 
plaintiff  followed  the  proper  course  and 
taken  out  possession  at  once,  as  he  could 
easily  have  done,  there  would  have  been  no 
necessity  for  either  of  the  defendants  ap- 
pearing. He  also  saddled  the  plaintiff  with 
costs  of  both  the  defendants,  as  well  as  his 
own,  in  both  Courts. 

The  grounds  taken  in  special  appeal  are 
that  the  Lower  Appellate  Court  was  wrong 
to  hold  that  plaintiff  is  not  entitled  to  any 
wassilat  at  all  ;  that  the  foreclosure-pro- 
ceedings of  the  20th  August  1864  perfected 
the  plaintiff's  title  to  obtain  possession,  and 
that  the  plaintiff  having  obtained  a  decree 
for  possession  is  entitled  to  mesne-profits  for 
the  period  which  is  not  barred  by  limitation; 
that  plaintiff  is  entitled  either  to  mesne- 
profits  from  Mohender  Chunder  Roy,  de- 
fends^nt  No.  i,  or  froin  Gunga  Gobind  S^A 
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in  the  shape  of  rent ;  that  the  claim  cannot 
be  dismissed  as  against  both  of  them.  Then, 
that  the  Lower  Appellate  Court  has  given 
no  reasons  in  its  judgment  for  setting  aside 
that  part  of  the  decree  of  the  first  Court 
which  ordered  the  defendant  No.  2  to  pay  to 
plaintiff  the  rent  which  he  was  liable  to  pay 
to  defendant  No.  i  under  the  lease,  for  the 
term  the  lease  had  to  run  when  the  decree  of 
the  lower  Court  was  passed  ;  and  that  the 
decree  of  the  Lower  Appellate  Court  ought 
not  to  withhold  or  omit  the  same.  Then 
there  is  a  last  ground  on  the  question  of  costs. 

The  main  point  to  be  considered  in  this 
special  appeal  is  whether  the  defendant 
No.  I  is  liable  for  the  wassilat.  The 
plaintifiF  having  withdrawn  his  cross-appeal 
with  reference  to  the  liability  of  defendant 
No.  a,  the  lessee,  for  wassilat,  the  question 
remains  whether  defendant  No.  i  is  liable 
for  such  wassilat. 

We  think,  after  hearing  the  arguments, 
that  he  is  liable  for  wassilat. 

In  his  written  statement,  the  defendant 
No.  I  says  that  he  did  not  forbid  the  plaintiff 
from  collecting  the  rents ;  that  he  asked  him 
repeatedly  to  take  possession ;  that  he  never 
received  rent  from  Gunga  Gobind  ;  but  the 
defendant  No.  i  did  not  prove  in  the  Court 
below  that  he  had  given  the  plaintiff  posses- 
sion as  he  ought  to  have  done  when  the  fore- 
closure-proceedings were  completed,  nor 
does  he  prove  that  he  directed  his  lessee  to 
pay  rent  to  the  plaintiff  from  that  date.  We, 
therefore,  think  that  he  was  Ijable  for  the 
wassilat  from  the  date  of  the  foreclosure- 
proceedings,  or  such  portion  of  the  wassilat 
as  is  not  barred  by  limitation. 
•  Then,  with  reference  fo  the  omission  of  the 
Judge  in  his  decretal  order  to  confirm  that 
portion  of  the  decision  of  the  first  Court 
which  declares  the  liability  of  defendant 
No.  2  to  pay  the  rent,  which  would  have  been 
payable  to  ;he  defendant  No.  i  during  the 
remaining  term  of  the  lease,  against  which 
finding  there  was  no  appeal  by  the  defendant 
No.  2,  we  think  that  the  decree  of  the  Judge 
must  be  modified,  and  that  the  defendant 
No.  8  must  be  declared  liable  to  pay  the  rent 
for  that  term,  that  is,  from  the  date  of  the 
decree  of  the  Court  of  first  instance,  viz,, 
from  the  6th  December  1871  to  the  nth 
April  1872. 

The  decision  of  the  J  udge  with  reference 
to  defendant  No.  i  is  reversed  with  costs  of 
both  Courts  payable  by  defendant  No.  f . 

We  shall  not  interfere  with  the  decision 
of  the  Judge  with  respect  to  the  costs  of 
^cTefeadant  No.  2. 


The  iStb  September  1874- 
Present : 

The  Hon'ble  F.  B.  Kemp  and  Romesh 
Chunder  Mitter,  Judges, 

Settlement— Jammabundee^Increase  of  Reit 

Case  No.  630  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Subordinate  yud^e  pf 
Tipperakf  dated  the  26th  November  i^j, 
reversing  a  decision  of  the  AddiiimL 
Moonsiff  of  Soodharam,  dated  the  i^ 
July  1873. 

Reazooddeen  Mahomed  and  aaother 
(Defendants),  Appellants, 

versus 

Mr.  R.  McAlpine  (Plaintiff),  Respondent. 

Moulvee  Serajul  Islam  for  Appellants. 

Mr.  J,  S,  Rochfort  for  Respondent 

Where  increased  rent  is  imposed  in!  the  counerf 
settlement-proceedings,  the  Collector's  jummabosdtt 
must  show  the  consent  of  all  the  ryots  before  theyoa 
be  held  to  be  bound  by  it. 


Kemp,  y. — The  defendants  are  the 
appellants.  The  plaintiff,  as  guardian  of  die 
minors,  sues  the  defendants  for  the  rents  of 
the  years  1376,1277,  1278,  and  1279,  aher 
deducting  the  amount  paid.  The  plaindff 
alleges  that  his  previous  pottah  expired  is 
1275,  ^^^^  ^^  ^^^^  obtained  a  new  lease  from 
Government,  and  that  he  is  now  suing  the 
defendants  for  increased  rents  according 
the  increased  jummabundee  prepared  by 
Collector. 

The  first  issue  raised  was  whether,  " 
"  the  absence  of  any  express  stipulation 
"  assent  on  the  part  of  the  defendants, 
''plaintiff  is  entitled  to  increased  rents 
"the  mere  basis  of  the  Collector's jumi 
"  bundee." 

The  first  Court  found  that,  according 
Circular  No.  8  of  the  Board  of  Revenw 
dated  January    1868,  '*  when  an  incre; 
"  rent  has  been  imposed  in  the  course  of 
**  settlement,   the  names  of    all ,  rjots  wJ 
"  have  not  recorded  their  assent  to  the  sam< 
**  on  the  jummabundee  should  be  specified ii 
**  the  settlement-proceedings,  with  a  view  i^ 
"the  proprietor   or  farmer  who  may  enu 
"  into    engagement    serving  the  n( 
"  notice  on  them.'*     And  then,  with  rcfercnc 
to  the  question  as  to  whether  the  defends 
had  assented  or  not,jhe  first  Court  says  ihat^^ 
"  From  the  jummabundee  of  the  Collectors 
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(which  we  may  observe  was  put  in  by  the 
plaintiff  along  wiih  a  petition),  "  it  appears 
'*  that  the  defendants  have  not  recorded  their 
''  assent  to  the  rents  settled,  and  the  plaintiff 
"has  not  in  any  way  been  able  to  prove 
"  that  the  defendants  have  given  their  assent 
"  to  the  jummas  ; "  and  he  gave  the  plaintiff 
a  modified  decree,  that  is  to  say,  according 
to  the  former  jammas. 

The  Subordinate  Judge,  Baboo  Nobin 
Chunder  Ghose,  has  reversed  this  decision. 
He  says  that,  although  only  a  few  of  the 
ryots  have  signed  the  jummabundee,  and  not 
all,  "  the  signature  of  those  few  will  show 
the  consent  of  all/' 

In  this  case  there  was  an  issue  as  to  whe- 
ther the  defendants  had  consented  to  the 
jummabundee  or  not,  and  the  plaintiff  had 
every  opportunity  given  him  to  l)rove  assent 
on  the  part  of  the  defendants.  The  jumma- 
bandee  does  not  show  the  consent  of  all  the 
ryots,  and  they  cannot  be  held  to  be  bound 
by  it. 

We  therefore  decree  this  appeal,  reversing 
the  decision  of  the  Subordinate  Judge,  and 
,  restoring  that  of  the  Sudder  Moonsiff,  with 
I  all  costs.    Pleaders'  fees,  one  gold  mohur. 


The  i8ih  September  1874. 

Preseni : 

TheHon'ble  W.  Ainslie  and  W.  F.  McDonell, 

Judges. 

Act  VIII.  (B.C.)  of  1865,  s.  i6-Sale  of 
Under-tenure. 

Application  for  review  of  judgment  passed 
by  the  Hon  ble  Justices  W,  Ainslie  and 
W.  F,  McDonell,  on  the  nth  May  1874, 
in  Special  Appeal  No.  2216  of  1873* 

Sham  Chand  Mitter,  Plaintiff  (Appellant), 

Petitioner, 


versus 

[uggat  Chunder  Sircar  and  others.  Defend- 
ants (Respondents),  Opposite  Party, 

Baboo  Sreenath  Doss  for  Petitioner. 
No  one  for  Opposite  Party. 

^The  ripht  given  to  a  purchaser  under  Act  VIII. (B.C.) 
1865,  s.  16,  is  given  to  the  purchaser  of  an  entire 
'  ir-teoure,  and  not  to  the  purchaser  of  a  share  of  an 


^Ant^^  p.  ^o, 


under  tenure.  A  sharer  with  limited  interest  cannot  sell 
the  whole  under-tenure  under  Act  VIII.  (B.  C)  of  1865 
for  arrears  recoverable  either  under  that  Act  or  Act  X. 
of  1059. 


Ainslie,  J, — This  application  is  for  review 
of  our  judgment  in  Special  Appeal  No.  2216.* 
We  are  of  opinion  that  the  application  must 
be  rejected.     A  purchaser  who  applies  to 
enforce  the  stringent  provisions  of  section  16 
of  Act  VIII.  (B.  C.)    of  1865   is  bound  to 
show  that  he  has  acquired  the  right  given  to 
a  purchaser  by  that  section.     That  right  is 
given  to  the  purchaser  of  an  entire  under- 
tenure,  and  not  to  the  purchaser  of  the  share 
of  an  under-tenure.     We  have  no  power  to 
extend   the*  right,   and   a   reference  to  the 
provisions  of  the  Rent  Law,  both  Act  X.  of 
1859  and  the  present   law,  Act  VIII.  (B.  C.) 
of  1869,  will  show  that  the  right  has  been 
carefully  limited  by  the  Legislature,  and  that 
a  sharer  with  limited  interest  could  not,  and 
cannot,  sell  the  whole  tenure,  under  Act  VIIL 
(B.  C.)  of  1865,  for  arrears  recoverable  under 
either  of  those  Acts.  The  plaintiff  in  this  case 
is  both  a  sharer  in  the  superior  estate  and  a 
person  who  has  caused  to  be  sold,  and  has  pur- 
chased, the  inferior  estate.    Under  the  words 
of  Regulation  VIII.  of  181 9,  he  fails  on  both 
grounds.     He  is  one  of  the  zemindars,  not 
the  zemindar;  and  what  was  sold   was  the 
fraction  of  a  talook,  not  the  whole  talook. 
We  think,  therefore,  we  are  bound  to  hold 
that  he  only  purchased  the  rights  and  interests 
of  the  defaulter.     The  6th  section  of  Regu- 
lation VIIL,  though  it  recognizes  sub-division 
of  a  tenure  made  by  the  tenant  with  the 
consent  of  the  zemindar,  has  no  bearing  on 
this  case,  in  which  the  putnee  remains  un- 
divided.    The  zemindars  divided  the  rents 
between   themselves,   and   took  their  rents 
separately.     The  fact  that  Mr.  Doyle,  who 
had  realized  the  full  value  of  his  interest  in 
the    property,    allowed    the    zemindars    to 
demand  separate  rent,  and  to  sell  the  tenure 
in  fractions,  without  protesting  against  the 
irregularity,   is  no  evidence  that  the  sales 
were  regular  sales  of  entire  putnees  carved 
out  of  the  original  putnee.     It  was  urged  that 
the  sale  could  only  be  set  aside  by  the  Revenue 
authorities,  and  that  it  must  be  held  that  they 
finally  determined  that  it  was  a  sale  properly 
held,  and  that  their  determination  cannot  now 
be  questioned.     The  answer  to  this  is  that 
the  present  defendant  was  not  in  a  position 
which  enabled  him  to  question  the  sales  by 
an  appeal,  and  consequently,  though  against 
Doyle  the  sale  may  be  conclusive,  it  is  not  so 
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against  him.  In  the  absence  of  distinct 
proof  that  the  original  putnee  had  been 
given  up,  and  that  Mr.  Doyle  had  accepted 
two  new  and  distinct  putnees  in  lieu  of  it, 
this  suit  cannot  be  maintained.  The  appli- 
cation is  rejected. 


The  1 8th  September  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Lessor— Lessee— Eviction. 

Case  No.  2603  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Bhaugulpore,  dated 
the  2$th  July  i8jj,  reversing  a  decision 
0/  the  Officiating  Moonsiff  of  Begoosarai^ 
dated  the  30th  April  iSyj, 

Wajed  Ali  (Defendant),  Appellant^ 

versus 

Mussamut  Chundrabutty  Kooeree  and  others 
(Plaintiffs),  Respondents, 

Moonshee  Mahomed  JTusuf  fox  Appellant. 

Baboo  Kalee  Mohun  Bass  for  Respondents. 

If  a  lessor  fails  by  remissness  to  do  that  which  he 
alone  can  do  to  protect  his  lessee  in  possession,  even 
independently  of  any  protective  provision  in  the  lease, 
he  cannot  claim  rent  from  the  lessee  in  respect  of  the 
portion  of  the  property  from  which  the  latter  has  been 
evicted. 

Phear,  J, — In  this  case  the  plaintiff  sued 
to  recover  money  due  to  her  by  way  of  rent 
from  the  defendant  under  a  ticca  lease. 
The  defendant  resisted  the  claim  upon  two 
grounds  :  First,  that  the  amount  of  rent  which 
was  claimed  by  the  plaintiff  was  in  excess 
of  the  rent  due  according  to  the  terms  of 
the  lease  ;  and  the  second  ground  was  that 
he  had  been  ousted  from  possession  of  a 
portion  of  the  land  leased  to  him,  by  persons 
claiming  throui^h  his  lessor. 

The  Moonsiff  gave  effect  to  both  these 
defences.  But  on  appeal  the  Judge  reversed 
the  decision  of  the  Moonsiff  upon  both 
points. 

The  provision  by  which  the  amount  of 
rent  is  filled  i§  spm^wbat  peculiar.     Jbe 


rent  of  the  mehal  is  first  defined  and  fixed 
at  Rs.  1,434-15  gross  proceeds  of  ibe 
lessor's  share  in  the  leased  monzabs. 
Then  the  kubooleut  goes  on  to  say :  ** Lis 
"  required  of  me,  the  said  lessee,  that  I 
'*  should  enter  upon  possession  of  the  lease- 
''  hold  property,  look  after  and  take  care  d 
'*  it,  and  appropriate  its  proceed  s  ;  that,  Ofi. 
"of  the  gross  proceeds  aforesaid,  I,  tke 
**  lessee,  should  take  the  sum  of  Rs.  144-^ 
**  my  profits  at  10  per  cent,  upon  the  gross 
"  proceeds,  and  the  sum  of  Rs.  72  jearij 
"  establishment-charges,  and  pay  to  the  said 
*'  proprietor  the  remaining  sum  of  Rs.  1,218-7, 
*"  rent  payable  to  the  said  proprietor,  year 
"  after  year,"  and  so  on. 

Afterwards,  again,  it  is  said  :  "  The  said 
**  proprietor  shall  see  the  sum  of  Rs.  tt434*i5 
*'  collected  in  full,  as  per  details  of 
"*  each  of  the  mouzahs  in  the  first  year, 
"that  is,  in  the  year  1275  P«  S. ;  and, 
"  in  case  there  be  any  deficit  in  the  grosi 
"  proceeds  of  any  mouzah,  the  said  pro- 
"  prietor  shall  allow  a  deduction  in  propor- 
"  tion  to  the  said  deficit,  year  after  yeai^ 
"from  the  sum  of  Rs.  1,218-7."  The 
effect  of  this  is  that,  while  Rs.  'i>434-i5 
is  at  the  outset  taken  as  the  amount  or 
the  gross  proceeds  of  the  leased  rooazabSi 
and  the  rent  payable  by  the  plaintiff  is 
defined  as  being  that  sum  less  Rs.  144-d  foi 
10  per  cent,  profits,  and  Rs.  72  jeariy 
for  establishment-charges,  this  qualification 
is  added  that  this  Rs.  1,434*15  is  here 
taken  merely  as  a  provisional  estimate  for 
the  purpose  of  the  definition ;  and  the  rent 
which  is  really  to  be  paid  is  to  be  assessed 
upon  the  footing  of  the  actual  collections  m 
full  for  the  first  year;  and  the  said  pro- 
prietor shall  see  that  this  sum  of  Ss. 
i>434-i5  is  collected  in  that  year.  In  odtf 
words,  it  seems  to  be  that,  whatever  be  the 
full  amount  of  the  proceeds  properly  sod 
fairly  collected  in  the  presence  of  the  parties 
in  the  first  year,  that  shall  be  taken  to  be  the 
basis  of  the  calculation  upon  which  the  rent 
was  to  be  paid. 

The  contention  of  the  defendant  in  the 
present  case  in  regard  to  the  amount  of  the 
rent  is  that  the  full  collections  in  the  first 
year  did  not  amount  to  Rs.  1,434-15.  but 
to  a  less  sum,  and  therefore  he  is  entitled  to 
a  proportionate  reductibn. 

We  think  that  this  contention  is  just 
Moreover,  it  does  not  seem  to  us  that  the 
defendant's  right  to  reduction  is  conditional 
upon  the  lessor  being  actually  present  to  sec 
what  was  t(;ie  amount  collected.  She  had  the 
opportunity,  if  she  cftos^,  of  being  present 
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id  verifying  and  checking  that  amount, 
iit  it  is  open  lo  the  defendant  in   this  suit, 
Dtwitbstanding  that  the  plaintiff  did  not  do 
Rt,  to  show,  by  the  best  evidence  he  can, 
hat  was  the   amount  which  was  actually 
^ccted  in  the  first  year. 
'The  facts  upon  which  the  other  objection 
iloQnded  are  shortly  these  :  Some  persons 
|b  had  obtained  a  conveyance  from  the 
kintiff  at  a  date  prior  to  the  defendant's 
»,  succeeded,  rightly  or  wrongly,  in  but- 
rra-proceedings    before  the  Collector,  in 
iaining  exclusive  possession  of  a  portion 
Ibe  mouzahs  which  were  the  subject  of 
lease  to  the  defendant ;  and  in  that  way 
defendant  was  turned  out.    The  defend- 
says  that  this  is  an  eviction  by  persons 
ing  through  his  lessor  for  which  he  is 
lied  to  damages  against  his  lessor,  or,  in 
I  words,  to  a  proportionate  reduction  in 
amount  of  his  rent,  and  he  claims  to  set 
off  against  his  rent.     That  is  the  effect 
his  objection.    The  stipulation  in   the 
which  is  here  applicable  is  as  follows: — 
Should  the  said  proprietor  or  the  repre- 
tatives  of  the  said   proprietor  in  any 
\j  dispossess  me,  the  said  lessee,  of  any 
or  whole  of  the  leasehold  property, 
within  the  term  of   this   kubooleut, 
,  the  said  proprietor,  shall  pay  the  dam- 
thereof  ac  the  rate  of  gross  proceeds 
the  villages  from  her  person  and  pro- 

fhr  " 

was  said,  on  behalf  of  the  plaintiff,  that 
persons  who  had  so  evicted  the  defend- 
l,  in  fact,  no  title  whatever  to  do  so  ; 
they  were  strangers,  whom  the  defendant 
^lf  was  bound  to  keep  off  the  property, 
seems  to  be  very  plain    from    the 
icter  of  the  eviction  that  no  one  but  the 
iff  could  have  effectively  interfered  in 
fd  to  it.    The  defendant  probably  had 
;ht  to  appear  in  the  butwarra>proceed- 
And  if  the  plaintiff  by  remissness  had 
to  do  that  which  she  alone  could  do  to 
the  defendant  in  his  possession,  then 
independently  of  the  clause  in  the  lease 
has  just  been  quoted,  she  could  not 
lilowed  to  claim  rent  from  the  defendant 
■tespect  of  the  portion  of  the  property 
M  which  he  had  been  evicted.     We  think 
F  the  defence  founded   on  this  point  is 
'  and  should  be  allowed.    The  Judge,  as 
f already  been  mentioned,  differed  from 
Moonsiff  on    both    these  points.      We 
tore  think  that  his  judgment  is  wrong, 
must  be  reversed. 

w  defendant  will^  have   costs  in  this 
irt  and  in  the  Court*below. 


The  1 8th  September  1874. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Mortga^^e  (Bye-bil-wafa)— English  Mortgage-^ 
Possession— Mortgagor— Cause  of  Action — 
Interest. 

Case  No.  2545  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Fatna,  dated 
the  rgth  July  iSjj,  reversing  a  decision  of 
the  Sudder  Moonsiff  of  that  District^  dated 
the  nth  November  18 j  2. 

Mussamut  Munkee  Kooer  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Shaikh  Munnoo  (Defendant)  and  another 
(Plaintiff),  Respondents, 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

Mr,  M,  L,  Sandel  for  Plaintiff-Respondent. 

The  transaction  of  mortgage  effected  by  a  bye^bU'Wafa 
is,  under  the  Regulations,  essentially  the  same  in  regard 
to  the  relation  between  the  mortgagor  and  the  mort- 
gagee as  an  English  mortgage. 

Although  the  mortgagee  has,  on  the  occurrence  of  the 
default  named  in  the  deed,  a  cause  of  action  to  recover 
possession,  if  withheld  from  him  adversely,  he  has  no 
cause  of  suit  if  possession  by  the  mortgagor  is  from 
that  time  held  and  continued  with  his  permission.  And 
so  long  as  the  relation  created  by  the  bye-bil-wa/a  can 
be  said  to  be  subsisting,  it  would  probably  be  right  to 
infer  that  the  possession  of  the  mortgaged  property  by 
the  mortgagor  was  had  with  the  permission  of  the 
mortgagee,  unless  some  act  was  done,  or  claim  ad* 
vancedi  bv  the  mortgagor  inconsistent  with  the  sub- 
sistence of  such  a  relation. 

It  would  be  reasonable  to  infer  from  the  payment  of 
interest  that  the  mortgagor's  possession  was  permissive  ; 
but  such  possession  ought  not  to  be  treated  as  adverse* 
so  long  as  the  mortgagor  asserts  a  title  to  redeem,  and 
advances  no  other  title  inconsistent  with  it. 

Phear,  J, — The  Moonsifif  states  the  cause 
of  suit  as  follows :  **  This  suit  is  instituted 
for  possession  of  a  house  under  a  deed  of 
conditional-sale,  dated  20th  January  1851, 
and  foreclosure-proceeding,  dated  17th 
February  1870." 

The  pleas  raised  by  the  defendant  are  as 
follow : — 

"  ist. — That  the  plaintiff  or  his  ancestor 
''was  never  in  possession  of  the  property 
"  claimed,  and  his  suit  is  barred  by  iimita- 
"  tion. 

"  2nd, — That  the  plaintiff's  deed  of  condi- 
"tional-sale  is  not  genuine. 

"jr</.— That    the    defendant     did     not 

*'  receive  the  notice  of  foreclosure." 
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"  As  to  the  first  plea,  the  limitation 
''of  12  years  is  not  applicable  in  the  cases 
"  of  mortgage.  Vide  Privy  Council  decision 
"  printed  in  the  Weekly  Reporter,  Volume 
"  IV.,  page  37." 

And  the  Moonsiff,  after  thus  overruling  the 
first  plea,  proceeded  to  consider  the  case  on 
the  merits,  and  eventually  gave  a  decision 
in  favour  of  the  plaintiff. 

On  appeal  from  the  decision  of  the  first 
Court,  the  Subordinate  Judge  says  as  follows : 
"  The  Moonsiff  is  of  opinion  that  the  limit- 
"  atton  of  1 2  years  does  not  apply  to  cases 
"  of  mortgage  under  the  Privy  Council 
"  decision  published  in  the  Weekly  Reporter, 
**  Volume  IV.,  page  37.  I  differ  from  him. 
''  The  decision  cited  does  not  appear  to  me 
''  to  have  laid  down  such  a  broad  ruling  as 
**  has  been  supposed  by  the  Moonsiff.  The 
"only  point  which  it  expounds  is  that 
"  limitation  does  not  stop  the  suit  of  a  mort- 
"  £[&gce  when  the  possession  is  not  adverse. 
**  In  the  case  now  under  consideration,  the 
"  possession  of  the  property  alleged  to  have 
"  been  mortgaged  on  the  deed  of  bye-biUwafa, 
"  has  all  along  been  with  the  mortgagor, 
"  and  the  question  is  whether  the  possession 
"  held  by  the  mortgagor  is  adverse  to  the 
**  mortgagee.  The  deed  of  conditional-sale 
"  stipulated  that  the  mortgagee  was  to  assume 
"  immediate  possession  of  the  mortgaged 
"  premises,  and  that  the  loan  given  by  him 
"  was  to  be  repaid  on  ihe  expiry  of  three 
"  years  from  the  date  on  which  the  deed  was 
"  executed.  It  is  obvious  that  the  mort- 
''  gagee's  right  of  entry  into  possession  com- 
"  menced  on  the  date  the  bye-bii-wafa  instru- 
**  ment  came  into  existence,  and  the  act  of 
"  the  mortgagor  in  withholding  the  property 
*^  from  him  after  the  execution  of  the  deed 
"  was  a  hostile  act,  and  his  possession  ihence- 
"  forward  an  adverse  possession.  It  has 
'*  been  argued  on  behalf  of  the  plaintiffs 
"  that  the  possession  of  thfe  defendant  was 
"  merely  permissive,  but,  when  it  is  found 
"  that  the  retaining  of  possession  by  the 
'*  mortgagor  was  in  contraventioii  of  the 
"  express  terms  of  the  document  on  which 
"  the  plaintiff's  title  is  grounded,  sufferance 
"  cannot  be  inferred  unless  proved  by  some 
"unequivocal  act  or  express  word  of  the 
"mortgagor;  no  such  thing,  however,  is 
"  established.  The  plaintiffs  have  attempted 
"to  show  that  they  received  rent  from  the 
"  defendant  for  the  use  and  occupation  of 
'•*  the  premises  in  suit,  but  their  failure  is 
"  glaring.  The  only  evidence  to  which  they 
"  have  referred  in  support  of  their  allegation 
"  is  the  testimony  of  the  witness  Roton  Roy, 


"  but  all  that  this  witness  deposes  is  tint 
"  some  f  o  or  11  years  ago  he  brought  on  ok 
"  or  two  occasions  some  money  by  way  of 
"  interest  due  on  a  bond  of  Rs.  100  from 
"  the  defendant.  Even  if  the  single  evidence 
"  above  alluded  to  be  believed,  and  it  be 
"  supposed  that  the  witness  meant  by  the 
"  bond  the  deed  of  conditional-sale,  sail 
"  nothing  is  proved  which  might  help  the 
"  plaintiffs.     Interest  is  not  rent." 

In  this  view  the  Subordinate  Judge  held 
that  the  plaintiff's  suit  was  barred  by  limits 
tion,  and  for  that  reason  he  dismissed  it 

It  is  plain  «that  the  first  question  to  wiiidi 
we  have  to  address  ourselves  is  this,  namely, 
when  did  the  plaintiff's  cause  0^  aotioo 
first  accrue  to  him?  And  for  the  purpose 
of  determining  this,  it  ia  necessary  to  see 
what,  under  a  contract  such  as  that  which  is 
the  foundation  of  the  plaintiff's  suit,  is  ibe 
nature  of  the  mortgagee's  right.  Thismatfer 
has  been  more  than  once  discussed  in  tbii 
Court,  and  has  also  been  dealt  with  more 
than  once  by  the  Privy  Council ;  the  \vi 
case  is  reported  in  14  Moore's  India 
Appeals,  page  144*  The  subject  of  appei! 
in  that  case  was  a  decision  passed  by  thehte 
Chief  Justice  upon  a  mortgage  which  bore 
the  form  of  an  English  mortgage-deed.  Is 
the  judgment  of  the  High  Court  it  was  sbI 
that  the  mortgagee's  right  in  the  land  is  the 
right  to  possession  subject  to  the  right  of 
the  mortgagor  to  redeem  on  the  one  hand, 
and  a  right  on  the  part  of  the  mortgagee 
himself  to  foreclose  that  right  of  redempdoi 
on  the  other.  It  might  perhaps  have  bea 
well  added  that  it  is  coupled  with  this  restric- 
tion, namely,  that  possession,  if  obtained  be- 
fore foreclosure,  is  merely  possession  hj  v^ 
of  lien  and  without  any  beneficial  inteiett. 
Their  Lordships  of  the  Privy  Council  acc^ 
ed  this  view  of  the  High  Court,  and  int 
judgment  of  the  Privy  Council  delivered  by 
Lord  Kingsdown,  in  a  case  which  is  reported 
in  7  Moore's  Indian  Appeals,  page  52^* 
and  which  is  the  case  referred  to  by  both  the 
lower  Courts  in  4  Weekly  Reporter,  P.  C, 
P^^c  37»  it  was  said  that  the  transactioa 
of  mortgage  effected  by  a  bye-bil-wafa  was 
under  the  Regulations  essentially  the  same 
in  regard  to  the  relations  between  the  raoft- 
gagor  and  mortgagee  as  an  English  mortg^ 
In  the  case  first  cited  (14  Moore's  Inc^ 
Appeals,  page  144),  the  Privy  CoonciJ, 
however,  thought  that  the  judgment  of  the 
High  Court,  although  perfectly  correct  in  i^ 
decision  of  the  particular  case  before  it, 
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cpuched  in  terms  which  were  calculated  to 
extend  the  bar  of  the  Statute  of  Limitation 
somewhat  too  broadly.  They  say  with 
reference  to  the  manner  in  which  the  High 
Court  had  applied  section  6,  Act  XIV. 
of  1859  (the  late  Limitation  Act):  "It 
"  may,  however,  have  been  deemed  necessary 
**  to  introduce  the  exception  stated  above/' 
f .  e,,  t)ie  exception  of  section  6,  '*  in  order  to 
put  mortgages  in  the  English  form,  when 
put  in  suit  in  the  Supreme  Court,  which 
was  jgenerally  governed  by  English  Law, 
*'  upon  the  same  footing  as  that  in  which 
"  English  mortgages  are  under  the  existing 
"  Statutes  of  Limitation,  and  their  Lordships, 
"  dealing  with  suits  upon  mortgages  in  the 
''  Native  Courts  of  India,  might,  in  the  simple 
"  case  of  a  mortgageie  and  his  niortgagor  being 
"  per;nitted  to  remain  in  possession  so  long  as 
''  he  paid  interest,  have  found  ground  for  con- 
*'  sidering  that  there  was  a  permissive  pos- 
*'  session,  and  that  a  new  cause  of  action  and 
**  right  of  entry  accrued  when  that  permission 
•'  ceased." 

This  precise  point,  however,  did  not  arise 
l;i  that  case ;  and  consequently  the  Privy 
Council's  expression  of  opinion  does  not 
perhaps  amount  to  a  binding  authority.  But 
it  still  is  extremely  useful  as  a  guide  to  the 
pirpper  determination  of  the  matter  which  is 
now  before  us.  The  Subordinate  Judge  said 
in  bis  judgment  that  the  withholding  of  the 
property  from  the  mortgagee  after  the  execu- 
tion of  jtbe  deed  was  a  hostile  act,  and  his 
possession  (that  is,the  mortgagor's  possession) 
thenceforward  an  adverse  possession.  But 
the  Privy  Council,  in  the  passage  just  now 
quoted,  said  that  their  Lordships  might,  to 
use  their  own  words,  **  in  the  simple  case  of 
**  a  mortgagee  and  his  mortgagor  being  per- 
"  miited  to  remain  in  possession  so  long  as  he 
"  paid  interest,  have  found  ground  for  con- 
*'  8i4eri.ug  that  there  was  a  permissive  posses- 
**  si.on."  Also  Lord  Kingsdown  said  in  7 
Moore's  Indian  Appeals,  page  353,*  that, 
under  the  old  Regulation  Law  of  Limitation, 
''  it  cpuld  npt  be  laid  down  as  a  rule  univer- 
"  sally  true  that  a  mortgagee's  proceeding 
"for  foreclosure  under  a  mortgage  of  the 
**  class  of  bye-bil-wafa  cannot  be  preferred 
''after  12  years  from  the  expiration  of  the 
**  time  which  the  instrument  fixes  as  the 
''  period  of  redemption  by  payment,  and  on 
"th^  expiration  of  which  the  conditional 
'*  sale  will  become  absolute,  for  this  indis- 
"  criminating  ground  of  decision  would 
''  include  alike  adverse  occupations  and  those 
''  which  had  not  the  semblance  even  of  such 

•4W.Rf(P.C.)37. 

Vol.  XXII. 

0 


''  a  character,  and  would  establish  a  bar  aris- 
"  ing  from  simple  occupation,  and  not  from 
''  the  laches  of  the  demandant  or  of  others 
"before  him."  And  yet  this  seems  to  bie 
what  the  Subordinate  Judge  has  done  with 
this  judgment  before  him.  The  tr,ue  view 
seems  to  be  that,  although  the  mortgagee  has, 
on  the  occurrence  of  the  default  named  in  the 
deed,  a  cause  of  action  to  recover  possession 
of  the  property,  provided  it  is  then  withheld 
from  him  adversely,  he  has  no  cause  of  suit 
if  the  possession  of  the  property  by  the 
mortgagor  is  from  that  time  held  and  con* 
tinned  with  his  permission.  And  so  long 
as  the  relation  between  the  mortgagor  and 
the  mortgagee  created  by  the  bye4>il-wafa 
or  mortgage-deed  can  be  said  to  be  subsisting, 
it  would  probably  be  right  to  infer  that  the 
possession  of  the  mortgaged  property  by  the 
mortgagor,  if  it  be  so  held,  was  had  with  the 
permission  of  the  mortgagee,  unless  some 
act  was  done  by  the  mortgagor  or  some 
claim  advanced  by  him  which  was  incon- 
sistent with  the  subsistence  of  that  relation. 

In  the  late  case  which  was  decided  by 
this  Court,  and  is  reported  in  22  Weekly 
Reporter,  page  90,  it  was  said :  '*  Now,  the 
"  cause  of  action,"  in  a  case  of  thiskind, "  would 
''  arise  when  two  things  have  occurred,  that 
''the  plaintiff  had  a  right  to  possession,  and 
''  that  the  defendant  was  holding  possession, 
''not  perjnissively  and  acknowledging  the 
"  plaintiff's  right,  but  relying  upon  his  own 
"  right,  or  adversely  as  it  is  called.  If  the 
"  plaiutiff  had  not  a  right  to  immediate  posses- 
"sion,  or  if,  having  a  right  to  possession, 
"the  defendants  were  holding  with  the 
"plaintiff's  permission,  and  acknowledging 
"  his  right,  no  suit  could  be  brought ;  in  the 
"one  case,  beca^use  the  right  to  possession 
"  had  not  accrued ;  and  in  the  other,  because 
"  it  had  not  been  disturbed  or  denied." 

That  particular  case  turned  upon  another 
point.  And  although  the  foregoing  illustra* 
tion  was  made  in  the  course  of  the  judgment 
of  the  High  Court,  the  decision  itself  does 
not  furnish  any  judicial  authority  with  regard 
to  the  question  which  we  have  to  consider. 

In  the  c&se  of  Anund  Moyee  Dossee  vs. 
Dhonendro  Chunder  Mookerjee,  decided  by 
the  Privy  Council,  and  reported  in  the  14 
Moore's  Indian  Appeals,  page  101,*  the 
plaintiff,  mortgagee,  was  seeking  to  recover 
possession  of  the  mortgaged  premises  from 
the  defendant  who  had  purchased  it  at  auction- 
sale  held  in  execution  of  a  decree  against 
the   mortgagors.     And   in  that   case   their 
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Lordships  held  that,  inasmuch  as  the  posses- 
sion which  the  purchaser  at  an  auction-sale 
obtains,  is  the  possession '  as  of  an  owner, 
therefore  it  must  be  taken,  at  least  primdfacie^ 
that,  unless  the  purchaser  purchased  with 
notice  of  the  mortgage,  from  the  moment 
he  entered  upon  the  mortgaged  premises,  his 
possession  was  adverse  to  the  mortgagee. 
And  their  Lordships  expressly  said  that  *Uhe 
possession  of  a  purchaser,  tender  such  cir- 
cumstances, is  really  not  tlfb  possession 
of  a  persdn  holding  in  privity  with  the  mort- 
gagor, or  holding  so  as  to  be  an  acknowledg- 
ment of  the  continuance  of  the  title  of  the 
mortgagee/*  And  therefore  the  case  was 
completely  distinguished  from  any  case  where 
the  mortgagee  might  be  suing  the  mortgagor 
for  possession. 

And  in  the  still  earlier  case,  which  is  re- 
ported in  7  Moore's  Indian  Appeals  323 
(S.  C,  4  Weekly  Reporter,  Privy  Council 
Rulings,  page  37),  and  which  has  already 
been  more  than  once  referred  to — a  case  very 
much  resembling  the  present— their  Lord- 
ships of  the  Privy  Council  said :  *'  But,  if 
the  transaction  be  viewed  as  it  should  now  be 
regarded  under  the  Regulations,  as  one  of 
mortgage,  redeemable  at  any  time  by  the 
mortgagor,  or  those  claiming  under  him,  in 
privity  with  his  title  as  mortgagor,  then,  as 
no  difference  between  the  law  prevalent  in 
India  and  the  law  prevalent  here,  as  to  the 
relation  between  mortgagor  and  mortgagee  on 
this  point,  has  been  suggested  to  their  Lord- 
ships, the  possession  of  those  who  claim 
under  the  mortgagor,  so  long  as  they  assert 
a  title  to  redeem,  and  advance  no  other  title 
inconsistent  with  it,  must,  primd  facie  at 
least,  be  treated  as  perfectly  reconcilable 
with,  and  not  adverse  to,  the  title  of  the 
mortgagee  and  the  continuation  of  his  lien 
on  the  thing  pledged.  It  is  by  no  means 
the  essence  of  such  a  title  there,  any  more 
than  it  is  here,  that  it  should  be  accompanied 
by  an  actual  continuing  possession  of  the 
lands.  The  pledgee  may,  from  various 
causes,  be  reluctant  to  assume  possession  of 
the  pledge,  or  to  shorten  the  period  of  its 
redeemable  quality." 

These  last  observations  are  pregnant  with 
exceedingly  important  matter  of  consider- 
ation.  In  ail  cases  where  the  mortgagee  has 
good  reason  to  trust  his  creditor,  it  can  be 
very  well  understood  that  he  may  be  reluct- 
ant to  take  actual  possession  of  the  property 
which  in  itself  can  be  no  pecuniary  benefit 
to  himself,  but  possession  of  which  has  tie 
effect  of  placing  upon  his  shoulders  the 
^  burden  of  keeping  the  accounts  of  rents  and 


profits  and  disbursements,  together  with  the 
liability  to  account  at  any  time  for  all  stms 
received.    And  it  is  quite  easy  to  concdTt 
in  cases  of  this  kind,  where  the  mortgagee  bis 
little  occasion  to  doubt  the  honesty  of  his 
debtor,  he  would  readily  leave  the  mortgagor 
in  possession  of  the  property  over  which  k 
retains  his  lien  in  equity.     The  po^sesgoa 
which  the  mortgagor  would,  In  this  waf,  hare 
reie&sed  to  him  and  retain,  notwithstanding 
that  no  express  words  might  pass  between 
the  parties,  would  be  strictly  speaking  pos- 
session  enjoyed   by  the   permission  of  the 
mortgagee.    The  two  parties  thus  sitn^ 
entirely  understand   their  mutual  relatibo, 
and  it  Surely  would  not  be  reasoriable,  vben 
once  an  occupation  had  commenced  in  thii 
manner,  to  say  afterwards  at  any  paiticuhr 
point  that  it  had  ceased  to  be  permissiTe, 
and  had  become  adverse,  unless  something 
had  occurred  between  the  parties  to  change 
that  mutual  relation.     In  the  judgment  of 
the  Privy  Council   Which  was  first  referred 
to,  the  opinion  was  expressed  that  it  wooid 
be  reasonable  to  infer  from  the  payment  tf 
interest  that  the  possession  on  behalf  of  Ae 
mortgagor  was  permissive.     But  the   judg- 
ment which  is  reported  in  7  Moore's  In&i 
Appeals,  and  in  4   Weekly    Reporter,  goes 
even  further  and  says  that  the  possession  of  te 
mortgagor  ought  not  to  be  treated  as  aditne 
so  long  as  the  mortgagor  asserts  a  title  to 
redeem,  and  advances  no  other  title  inconss- 
tent  with  it.     It  must  be  treated  at  aij 
rate  as  perfectly  reconcilable  with,  and  not 
adverse  to,  the  title  of  the  mortgagee,  mi 
the  continuance  of  his  lien  on   the  thiif 
pledged. 

So  that,  in  the  case  before  us,  the  ts» 
when  the  plaintiff's  cause  of  suit  first  accrted 
depends  upon  the  question,  when,  if  at  al 
did  the  mortgagor's  possession  first  cease  to 
be  permissive  and  became  adverse  to  the 
mortgagee,  t.  e,,  mconsistent  With  the  rdatioa 
of  mortgagor  and  mortgagee.  The  Sobordi* 
nate  Judge,  assuming  the  fact  bf  the  originil 
mortgage,  admits  that  there  was  some  evi- 
dence on  the  record  of  payment  of  interest  bj 
the  mortgagor,  but  he  refuses  to  give^ 
serious  consideration  to  it,  because  he  tbiab 
that  interest  is  not  rent.  Of  course,  Ihat  por- 
tion is  entirely  correct.  But  it  was  the  mxib- 
turbed  subsistence  of  the  relation  of  moit* 
gagor  and  mortgagee,  which  might  be  ImG- 
cated  by  the  payment  of  interest,  which  M 
the  principal  question  in  this  matter.  And 
it  was  an  error  on  the  part  of  the  Subordiaii^ 
Judge  to  consider  that  the  payment  of  mM^ 
could  only  be  of  value  as  evidence  of  il^ 
continuance  of  that  relation  if  it  was  ^ 
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by  way  of  rent  By  the  nat,ure  of  the  case, 
in  all  probability,  if  the  mortgagor  was 
alIo\7ed  to  retain  possession  of  thQ  property, 
he  would  not  pay  a  money-rent  for  it ;  he 
wQald  merely  pay  money  by  way  of  .interest 
upon  the  mortgage-debt. 

It  seems  to  us,  therefore,  on  the  whol^,  that 
the.  Subordinate  Judge  has  taken  a  wrong 
view  of  the  nature  of  the  plaintiffs  cause  of 
action^  aixd  in  consequence  of  the  error  thus 
convnitted  may  have  wrongly  determined  the 
l^sue  of  limitation.  It  becomes  necessary 
ipr  us,  therefore,  to  reverse  his  decision,  and 
IQ  send  back  the  case  to  the  Lower  Appellate 
Coi)rt  fQr  re-trial. 

The  costs  of  this  appeal  will  abide  the 
Bveut. 


The  19th  September  1874. 

Present : 

The  Hpn'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

f    Lis  Pendens— Act  VIII.  of  1859,  s.  246. 

,  In  the  Matter  of 

Ram  Kishen  and  others,  Petitioners^ 

versus 

Doolee  Chand>  Opposite  Party. 

Vn  R.  T.  Allan  and  Baboo  Juggut  Chun- 
der  Banerjee  for  Petitioners. 

tessrs,  y,  W,  Montriou  and  C  Gregory 
and  Moonshee  Mahomed  Yusuf  for 
Opposite  Party. 

Poisessioii^  property  obtained  froni  a  defendant, 
lile  a  suit  is  pendine  against  him  in  respect  of  that 
)perty,  must  be  talcen  to  be  the  possession  of  the 
Eeadant  hiynsell  for  the  purposes  of  the  suit. 

Phear ^  J. — ^Ws  think  that  the  rule  must 
di^harged.  It  appears  now  very  clear 
^  the  petitioner  bought  the  rights 
d  imerests  of  Ram  Ruttua  Neogy  in  the 
opertjr  which  is  the  subject  of  suit,  at  a 
le  when  a  $ait  was  actually  pending 
linst  Ritna  Ruttun  Neogy  at  the  instance 
Doolee  Chand,  in  which  suit  Doolee 
Md  was  seeking  to  realize  a  charge  upon 
very  property.  And  that  suit,  subse- 
itly  to  the  date  of  the  petitioner  s  pur- 
\  ripened  into  a  decree  for  sale,  of  this 
property.  It  is  in  execution  of  that 
e  for  sale  that  the  present  petitioner's 
j^^qis  made.  It  is  said  that  the  posses* 
[which  the  petitioner  obtained  in  conse- 
M  his.  porchaa^  of  th«  rights  and 


interests  of  Ram  Ruttun  Neogy  is  such  a 
possession  as  obliged  the  Subordinate  Judge, 
when  this  objection  was  made  under  the 
provisions  of  section  346  of  .the  Civil  Proce- 
dure Code,  to  uphold  the  objection,  and  so 
to  send  the  decree-holder  Doolee  Chand  to 
a  fresh  suit  for  the  purpose  of  establishing 
his  right  to  have  this  property  sold  as  against 
the  petitioner.  Now,  it  appears  to  us  that 
this  is  a  state  of  things  in  which  the  well- 
known  doctrine  of  lis  pendens  applies,  for 
clearly,  if  the  Subordinate  Judge  is  obliged, 
upon  the  facts  which  have  been  mentioned,  to 
uphold  the  objection,  and  to  remit  the  decree- 
holder  to  a  fresh  suit  against  the  objectors, 
then  this  process  may  be  repeated  almost 
ad  infinitum-  For  it  may  happen  that,  after 
Doolee  Chand  has  instituted  such  fresh  suit 
against  the  objector,  i,  e,,  the  present  peti- 
tioner, and  while  that  suit  is  pending  .and 
in  due  course  of  prosecution,  the  present 
petitioner's  rights  and  interests  in  the  pro- 
perty may  be  sold,  either  by  himself  volun« 
tarily,  or  under  some  decree  against  him 
involuntarily,  and  the  purchaser  may  get  into 
just  the  same  position  with  regard  to  the 
property  as  the  present  petitioner  now  is  in. 
And,  therefore,  Doolee  Chand  would  a  third 
time  be  forced  to  bring  a  suit  against  a 
new  defendant.  It  is  just  to  prevent  such  a 
course  of  things  as  this  that  the  doctrine  of 
lis  pendens  has  force  given  to  it.  Probably 
section  246  is  not  happily  worded  by  the 
Legislature  for  the  purpose  of  meeting  a 
case  like  the  present.  And  it  may  even  be 
doubtful  whether  that  section  was  originally- 
intended  to  apply  to  cases  of  sales  in  execu- 
tion of  decrees  made  directly  against  the 
land  itself.  But,  however  that  may  be,  we 
think  it  reasonable  to  hold  that'  the  property 
in  the  possession  of  Ram  Ruttun,  under  the 
circumstances  of  this  case,  a  possession  ob- 
tained from  the  defendant  while  the  suit 
was  pending  and  in  due  course  of  prosecu- 
tion, must  be  takea  to  be  the  possession  of 
the  defendant  himself  for  the  purposes  of 
the  suit.  And  if  so,  then,  even  in  view  of 
the  express  words  of  section  S46,  the  Judge's 
order  is  entirely  right.  At  all  events,  we 
do  not  think  this  is  a  case  in  which  we 
ought  to  exercise  our  extraordinary  jurisdic- 
tion. And  the  petitioner  must  be  left  to 
his  remedy,  if  he.  is  entitled  to  any,  by  a 
regular  suit. 

The  rule  must  be  discharged  with  costs, 
which  we  assess  at  one  gold  mohur. 

Let  the  record  be  sent  down  to.  the 
Court  below  on  the  respondents  undertaking 
to  bring  it  up  to  this  Court  when  required* . 

c 
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The  2 1  St  September  1874. 
Present : 

The  Hon'blc  J.  B.  Pbear  and  G.  G.  Morris, 

Judges, 

NeeJ-jote  Lands— Enlwiiceineiit  of  Rent-- 
Act  VIII.  (B.  C.)  of  1869,  t.  8. 

Case  No.  3755  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Bhaugulpore, 
dated  the  2 ^rd  August  iSjj,  modifying  a 
decision  of  the  Moonsiff  of  that  District ^ 
dated  the  i8th  June  18  J 3. 

Janoo  Mundur  (Defendant),  Appellant^ 

versus 

.  Brijo  Singh  (Plaintiff)i  Respondent: 

Baboo  Gopeenath  Mooherjee  for 
Appellant. 

Baboos  Kalee  Kishen  Sen  and  Rctsh  Beharee 
Ghose  for  Respondent. 

a'  landlord  seeking  to  obtain  an  enhanced  rate  of 
rent  on  account  of  neej-jote  land  held  by  a  tenant  with- 
out a  ris^t  of  occupancy  has  no  risfht  to  obtain  a  judi- 
cial assessment  upon  the  footing  of  a  notice  under  Act 
VIII.  (B.  C.)  of  \i^,  ss.  14  and^.  His  right,  in  accord- 
ance with  s.  8,  is  to  make  his  own  terms  with  the 
tenant,  or  to  turn  him  out  of  occupation.  This  he  can 
do  by  serving  the  tenant  with  a  reasonaiile  notice  to 

3'uit,  unless  he  agrees  to  pay  the  rent  required,  and,  if 
le  tenant  continues  in  occupation,  he  must  be  taken  to 
have  agreed  by  implication  to  pay  the  said  rent. 

Pheat,  J. — In  this  suit  the  plaintiff  seeks 
to  obtain  enhanced  rate  of  rent  frond  the 
defendant,  upon  the  footing  of  a  notice  issued 
by  the  plaintiff  to  the  defendant  under 
section  14,  Act  VIII,  (B.  C.)  of  1869. 

Both  the  Courts  below  have  found  as  a 
fact  in  the  case  that  the  land  which  is  held 
by  the  defendant  is  th6  karaut  land  of  the 
plaintiff,  by  which  we  understand  them  to 
mean  neej-jote  land  of  the  plaintiff ;  and  also 
that  the  defendant  has  not  acquired  a  right 
of  occupancy. 

In  view  of  these  facts,  the  salt  as  laid  is 
clearly  misconceived.  The  plaintiff  has  no 
right  to  obtain  a  judicial  assessment  of  en- 
hanced rent  upon  the  footing  of  a  notice, 
under  sections  14  and  5  of  Act  VIII.  (B.  C.) 
of  1869,  in  such  a  case  as  this.  As  has 
been  more  than  once  remarked  in  this  Court, 
the  right  of  the  plaintiff  is,  in  accordance  with 
section  8,  to  make  his  own  terms  with  the 
defendant,  or  to  turn  the  defendant  out  of 
occupation  of  the  land.  He  could  do  this  by 
servinjg;  him  with  a  reasonable^  notice  requir- 
'  ing  him  to  quit  Jiis  occupation  at  the  end  of 


the  year,  unless  he  agreed  to  pay  hencefor* 
ward  the  rates  of  rent  mentioned   in  die 
notice.    And,  in  the  event  of  snch  a  notice 
as  this  being  served,  if  the  ryot  chooses  to 
continue  on  in  the  occupation  of  the  land, 
he  must  be  taken  to  have  agreed  by  implica- 
tion to  hold  the  land  at  the  rate  mentioned 
in  the  notice.    This  was  the  view  apparendy 
taken  by  the  Fuft  Bench  in  the  ca$e  wliich 
is  reported  in  lo  Weekly  Reporter,   p.  33. 
But  in  that  case  it  wa3  further  held  t&fat, 
inasmuch  as  the  notice  was  not  served  aniil 
the  last  month  of  the  year,  the  CoufCs  ooght 
not .  to  efif orce  the  rates  of  rent  mentioned 
in  the  notice  against  the  ryot,  aniess  tbe 
plaintiff  satisfied  them  that  those  rates  wm 
fair  and  reasonable — not  merely  fair  and 
reasonable  with  reference  to  the  particobr 
grounds  of  section  18  of  Aft  VIII.  (B.  C.)  of 
1869,  but  with  reference  to  all  the  circum- 
stances of  the  case. 

The  first  Court,  in  the  present  case,  hat 
tried  this  suit  as  if  it  were  an  ordiaary  sol 
for  enhancement  under  sections  14  and  5  of 
Ad  VIII. ;  and  after  discussing  the  evidence 
bearing  upon  the  rates  of  rent,  finally 
determined  that  la  annas  per  beegha  of  real, 
a  rate  much  less  than  any  of  those  mea- 
tioned  in  the  notice,  was  a  fair  rate  for  the 
defendant  to  pay.  And  accordingly  tiie 
Moonsiff  gave  a  decree  in  favoar  of  the 
plaintiff  on  that  footing. 

But,  if  the  suit  was  entertained  at  all  la' 
its  present  form,  this  was  clearly  a  wrra; 
mode  of  treating  it.  The  Court  oagbl 
simply  to  have  inquired,  first,  whether  there 
had  been  in  regard  to  time  a  reasonably 
sufficient  notice  to  quit,  given  or  involved 
in  the  notice,  upon  which  the  plaintiff  refied. 
And  if  that  was  not  a  reasonably  sufficie^ 
notice  with  regard  to  time,  then  to  inquire 
whether  the  terms  proposed  by  it,  that  is,  the 
rates  of  rent  mentioned  in  the  notice,  veit 
such  as  the  defenda'ht  ought  fairly  to  be 
taken  to  have  agreed  to  by  reason  of  havmg 
held  over  notwithstandi^]g  the  notice,  regard 
being  had  to  all  the  circumstances  of  the  case. 
On  appeal  from  this  decision  to  the  Lowe^ 
Appellate  Court,  it  seems  that  the  Jadge  did 
treat  the  case  sbmewhit  in  the  mode  wfaid 
has  just  now  been  indicated.  Having  con- 
sidered the  terms  of  the  notice,  he  said  it 
appeared  to  him  that "  the  plaintiff  has  been 
"  at  some  pains  to  prove  what  the  neigbboar- 
"  ing  riles  are,  and  thai  they  are  the  rates  bfe 
"  charged  defendant.  Had  he  asked  mort. 
"  defendant  could  not  have  complained."  la 
other  words,  that  the  tales  of  rent  whkli  (he 
plaintrff  had  in  his'  nofiee  f  eqtdred  tti^  drfe&d- 
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lAt  to  pay  were  not  more  than,  under  all  the 
cii'CQinstaQces  of  the  case,  he  had  a  fair  right 
to  ask.  And  on  this  ground,  he  modified  thie 
decree  of  the  Moonsiff,  and  decreed  the 
ptalmilE's  claiih  in  full. 

On  the  whole,  we  think  we  should  not  be 
justified  on  special  appeal  in  interfering  with 
Ibis  decision.  It  is  no  doubt  to  be  regretted 
that  the  plaint  was  put  into  an  unsatisfactory 
fd^m.  Indeed,  the  notice  originally  served 
upon  the  defendant  wa^  not  in  the  simple 
shap^  which  it  ought  to  have  borne.  But  we 
perceive  that  it  was  served  upon  the  defend- 
ant in  the  month  of  Pons — three  whole  months 
Mot6  the  expiration  of  the  year — and  there- 
fore was,  in  respect  of  time,  a  reasonably 
sufficient  notice  to  quit.  Consequently,  the 
defeddant  by  holding  over  in  view  of  the 
ttf  ms  proposed  to  him  by  the  notice,  when 
he  had  the  reasonable  opportunity  of  quitting 
hU  tenancy  if  he  did  not  like  those  terms, 
impliediy  intin^ated  his  acceptance  of  them. 
Moreover,  the  Lower  Appellate  Court  has,  as 
jttst  now  mentioned,  found  that  the  rates  of 
r^nt  proposed  to  the  defendant  by  the  notice 
i^re  nothing  more  than  the  plaintiff  might 
rtiiso'nably  require  the  defendant,  under  all 
the  .cfVcumstances  of  the  case,  to  pay,  in  the 
mot  of  his  retaining  occupation  of  the  land. 
iVod  this  being  so,  we  think  that  the  decree 
wa^a  proper  decree,  and  ought  not  to  be  dis- 
turbed.   We  dismiss  the  appeal  with  costs. 


The  34th  November  1874. 
Prtsent : 
Th*  Hoii'ble  W.  Markby,  Judge, 

Evidence— Act  I.  of  x872»  s.  34.— Jumma-wassil- 

bakee  Papers. 

Casd  No.  ia4  of  1874. 

special  Appeal  front  a  decision  passed  by  the 
Judge  of  the  j^-Pergunnahs,  dated  the 
30th  Decemder  tSyjj  reversing  a  decision 
of  the  Second  Moonsijf  of  Diamond  Har- 
Sour,  dated  the  23rd  January  iSy^, 

Belaet  Khan  (one  of  the  Defendants), 

Appellant, 

versus 

Rash  Beharee  Mookerjee  and  others 
(Plaintiffs),  Respondents, 

fAboo  Bhowanee  Churn  Duit  for  Appellant. 

wboo  Ashootosh  Mookerjee  for  Respondents. 

bou^  not  alone  8ufiicie|it  to  charge  any  one  with 
lity,  doqumenti  admissiole  as  evidence  under  Ac(  I. 
72,  s.  34,  were  held  to  be  suflSci*? nt  to  answer  a  claim 


I 


set  up  to  exemption  from  what  would  be  the  ordinary 
liability  of  a  tenant ;  e*  g,,  in  a  suit  for  enhancement 
of  rent,  to  rebut  a  presumption  arising  from  uniform 
payment  for  20  years. 

The  question  to  be  decided  in  this  case 
is  whether  the  use  which  has  bepn  made 
in  evidence  of  certain  jumma-wassil-bakee 
papers  by  the  Judge  of  the  Lower  Appellate 
Court  is    in    accordance    with    section   34 
of  the   Evidence   Act.    It   appears    to   me 
that  these  documents  were  not  such  docu- 
ments   as    are    described     in    section    35, 
and  it  is  only  under  section  34  that  they 
would  be  admissible,  and  they  are  subject, 
therefore,   to   the   special    limitation   which 
relates  to  documents  admissible  under  that 
section.    Now,  the  suit  was  a  suit  for  arrears 
of    rent    at    an    enhanced    rate.      It    was 
admitted  that  the  rent  had  been  paid  at  an 
uniform    rate    for    twenty    years,    and    the 
jumma-wassil-bakee     papers     in     question 
which  related  to  the  years  1242,  1243,  and 
1246  were  put  in  evidence  in  order  to  rebut 
the  presumption  which  arose  from  this  uni- 
form payment,  that  is  to  say,  they  were  put 
in  in  evidence  to  establish  that  the  tenure 
had  been  created  at  some  time  subsequent  to 
the  permanent  settlement.    Now,  it  would 
appear  that  prior  to  the  late   Evidence  Act 
these  papers  would  not  have  been  admissible 
to  prove  that  fact  unless  some  other  evidence 
tending  to  establish  the  same  fact  had  also 
been  given.    This  was  so  held  'in  a  case 
reported  in  the  8th  Weekly  Reporter,  page 
280.     The  language  of  the  statute  that  was 
then  in  force  differs,  however,  very  materially 
from  that  of  the  present  A6t.     By  A£l  II.  of 
1855,  section  43,  documents  of  this  kind 
were  declared  to  be  only  admissible  as  corro- 
borative, but  not  as  independent,  proofs  of 
the  facts  stated  therein.    That  language  has 
not  been  adopted  in  the  present  hSu     The 
only  limitation  in  section  34  is  that  state- 
ments contained  in  documents  of  this  kind 
shall  not  alone  be  suflTcient  evidence  to  charge 
any  one  with  liability.    Ic  appears  to  me  that 
this  change  of  expression  has  made  a  sub- 
stantial alteration  in  the  law,  and  I  do  not 
consider  that  it  can  be  said  that  these  docu- 
ments  have  been  used  alone  in  order  to 
charge  the  defendant  in  this  case  with  the 
liability  that  has  been'  irnposed  upon  him. 
He  is  charged  with  the  rent  of  the  land  he 
occupies  by  reason  of  Its  occupation  by  him, 
that  rent  being  considered  to  be  a  fair  and 
equitable  rent  for  the  land  occupied ;  and 
wtiat  these  documents  have  been  used  for  is, 
not  to  charge  him  with  the  liability,  but  to 
answer  the  claim  which  he  set  up  to  exemp- 
tion from  what  wdhld  be  the^ordinary  liability 
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of  a  tejO^Qt  It  therefore  seems  to  me  that 
these  documents  have  not  been  used  in  this 
case  as  alone  sufficient  to  charge  him  with 
that  liability  in  the  sense  in  which  those 
words  are  used  in  section  34  of  the  Evidence 
Act. 

But,  fui^ther  than  this,  it  appears  to  me 
that  there  is  other  evidence  in  the  case  which 
bears  upon  this  question.  In  the  document 
which  is  called  a  kubooleut,  and  which  was 
signed  by  the  tenant  in  the  year  1246,  there 
is  a  statement  thai  '*  when  this  jumma- 
"  bundee  sh-all  have  been  sanctioned  by  the 
''Board  of  Revenue,  then  I  shall  take  a 
"  pbltah  according  to  custom;  othjsrwise the 
"amuinama  granted  by  you  shall  not  be 
"  valid."  That  is  a  document  addressed  to 
the  Collector.  Now,  tt  is  quite  true,  as 
pointed  out  by  the  Vakeel  for  the  appellant, 
that  that  document  is  a  printed  form,  and  that 
circumstance  might,  no  doubt,  go  to  diminish 
somewhat  its  value  in  evidence.  Probably 
for  that  reason  it  has  not  been  more  pro- 
minently noticed  by  the  Judge  of  the  Lower 
Appellate  Court.  But  at  the  same  time  it 
seems  to  me  impossible  to  say  that  that  docu- 
ment is  not  some  evidence  of  the  tenure 
having  been  created  very  recently — in  fact, 
not  fully  created  in  the  year  1 346.  A  tenant 
who  had  been  in  possession  prior  to  the 
permanent  settlement,  and  who  had  given  his 
attention  to  the  matter,  could  scarcely  have 
signed  such  a  document  a^  this.  On  the 
whole,  therefore,  I  think  there  is  nothing  in 
the  words  of  section  34  of  the  Evidence 
Aft  wbicl^  will  justify  me  in  saying  that  the 
Lower  Appellate  Court  has  used  these  docu- 
ments in  evidence  in  a  way  contrary  to  law. 

The  special  appeal  will  be  dismissed  with 
costs. 


The  ajlh  November  1874. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Ezecntion-sale  — Irregularities  — Act  VIII.  of 

x859»  s,  356. 

Case  No.  333  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  28th  April  187^. 

Sheo  Prokash  Misser  (Judgment-debtor), 

Appellant, 

versus 

Hurdai  Narain  (Decree-holder)i 
Respondent,^ 


Mr,  (r.  H.  P.  Evans  and  Baboos  UnnM 
Pershad  Banerjee  and  Taruckualk  Sa 
for  Appellant. 

The  Advocate-General,  Mr.  J.  T.  Wood- 
roffe,  Baboo  Chunder  Mcufhub  Ghost, 
and  Moonsheje  Mahonuji  Yusuf  foe 
Respondents. 

In  order  to  make  out  a  case  which  will  justify  aCavt 
in  settin^r  aside  a  sale  under  the  provisioDS  of  Act  VUL 
of  \^yh  s-  356,  the  judgnnent-debtor  must  prove.  Mt 
only  that  irregularities  existed  in  the  conduct  of  tie 
sale,  but  also  that  they  were  such  as  to  lead  natoitlf 
to  diminution  in  the  price  ^iveo  for  the  propertj. 

Phear,  J. — This  is  an  application  to  Kt 
aside  an  auction-sale  which  has  been  effected 
in  execution  of  a  decree  iounded  upon  some 
of  the  grounds  mentioned  in  section  a56  of 
the  Civil  Procedure  Code.   Now,  in  order  to 
make  out  a  case  which  will  justify  the  Cooa 
in  setting  aside  a  sale  under  the  provisions  of 
this  section,  the  judgment-debtor  must  prove, 
not  onlj  that  the  irregularities  in  the  condiia 
of  the  sale  of  which  he    complains  tool 
place,  but  also  that  they  were  such   as.l| 
lead  naturally  to  diminution  in  the   pdot 
given    for    the    property.     In    the    preseitf 
instance,  the  Subordinate  Judge  has  comelB 
the  conclusion,  in  the  first  place,  that  tk 
irregularities  complained  of  are  not  proved. 
And  we  certainly  find  it  very  difficult  to  sif 
that  he  is  wrong   upon  this  point.      The 
judgment- debtor    first    complains    that  the 
requisite  proclamation  was  not  made  in  the 
mofussil    on    the    spot.    But  there  is  the 
evidence  of  the  officer  whose  duty  it  was  IB 
make  this  proclamation,  and  to  publish  the 
sale,  affirming  that  it  was  duly  made.    Oa 
the  other    hand,    no    doubt,    there  is  the. 
evidence  of   the   village    headmen   to  tk 
effect  that  they  did  not  know  anything  of 
the  alleged  proclamation^    At  best,  we  rnvf 
observe  that  this  is  negative  evidence.    But 
in  addition  to  this  circumstance  affectingjts 
force,  we  cannot  shut  our  eyes  to  the  fact 
that  these  persons  are  the  immediate  depend- 
ants and  the  ryots  of  the  judgment-debtor. 
We  all  know  too  well  how  the,  so  to  speak, 
feudal  relations  between  these  persons  and 
their  zemindar  do  very  often  lead  to  their 
being  very  facile  instruments  in  the  hands  of 
the   zemindar  for  the    purpose  of  proving 
facts  of  this  kind,  if  it  is  convenient  for  him 
that  such  facts  should  be  proved.     The 
Subordinate  Judge   has  himself  made  this 
remark ;   and,   sitting   here^  as   a  Court  of 
appeal,   we  think    that    we    ought  not  to 
interfere    with    the    cgnclusioa    of  fact  at 
which  the  Suljordinate  Judge,  who  saw  the 
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witnesses  and  heard  ihem  giving  their  evi- 
dence, has  arrived. 

No  doubt,  a  question  may  reasonably  be 
raised  as  to  whether  a  notice  of  the  sale  was 
hang  np  in  the  Collector's  cutcherry  as  it 
ought  to  have  been.  The  judgment-debtor, 
however,  has  not  given  any  very  direct 
evidence  on  the  point ;  and  even  if  we  as- 
sume that  this  irregularity  in  the  conduct  of 
the  sale  took  place,  yet  it  remains,  as  already 
remarked,  for  the  judgment-debtor,  before 
he  can  succeed  on  this  application,  to  show 
that  it  led,  or  may  be  reasonably  assumed  to 
have  led,  to  a  diminution  in  the  bidders  at 
the  sale,  and  to  a  consequent  d^reciation 
of  the  price.  But  we  have  not  had  the 
slightest  evidence  brought  to  our  notice  such 
as  coold  in  any  way  lead  us  to  suppose'that 
there  would  have  been  more  bidders  at  the 
sale,  or  that  a  higher  price  would  have  been 
offered,  if  the  notice  had  been  hung  up  in 
the  Collector's  Court,  than  if  it  had  not  been 
so  hung  up.  The  Legislature  has  expressly 
made  it  a  condition  of  the  irregularity  being 
a  cause  for  setting  aside  the  sale,  that  it 
ttnst  have  led  to  this  result.  The  mere  fact 
^  an  irregularity  itself  having  occurred  is  not 
Mfficient ;  and  therefore  we  cannot,  simply 
itom  the  omission  to  hang  up  the  notice  in 
the  Collector's  Court,  and  from  that  omission 
alone,  infer  that  there  was  a  necessary 
dimitidtion  in  the  price  offered  at  the  sale. 
It  would  hardly  in  a  case  of  this  kind  have 
been  difficult,  if  the  facts  had  been  so,  for 
the  judgment-debtor  to  prove  that  there  were 
other  persons  than  those  who  did  attend  the 
tale  who  would  have  gone  to  it  with  the  in- 
ttmion  of  bidding  had  larger  notice  of  it  been 
ghen  than  was  given. 

Even  as  to  the  price  which  was  actually 
realized,  the  only  material  evidence  bearing 
opon  the  proper  value  of  the  property  Is 
^t  of.  Gunga  Pershad,  a  person  who 
appears,  by  the  representations  which  have 
been  made  to  us  on  both  sides,  to  be  much 
interested  in  the  matter  of  this  sale.  He 
says,  now  that  the  property  has  been  sold, 
^d  therefore  passed  beyond  his  reach,  that 
if^he  had  been  thfere,  he  would  have  given 
large  a  sum  as  Rs.  40,000  for  it  free 
mortgage.  But  it  is  left,  even  by  his 
imony,  quite  uncertain  whether  the  pro- 
V  is  in  the  hands  of  the  purchaser  sub- 
to  a  mortgage  or  not.  The  Subordinate 
Ige  says:  ''The  judgment-creditor  pur- 
«d  the  pr6perty  for  Rs.  6,800,  and  will 
[ve  to  pay  the  money  for  which  the  estate 
mortgaged."  He  afterwards  said  :  "  I 
innot  conchide  this  without  noticing  otie 


"  point,  which  is  this,  that  the  judgment- 
**  debtor  was  largely  indebted,  and  he  owes 
"  a  large  sum  of  money  to  his  witness 
"  Gunga  Pershad.  But  it  Is  ttot  known 
"  whether  or  no  the  property  Is  hypothecated 
"  sohiewhere  else." 

We  may  reasonably  suppose  that  the  pro- 
perty of  a  debtor,  who  is  in  the  conditidh 
thus  described,  when  sold  without  ^]p>ecifica- 
tion  that  it  was  free  of  incumbrances,  isnbt 
likely  to  fetch  a  very  high  pride.  However 
this  may  be — whatever  this  supposition  niay 
be  worth — it  Would  seem  from  the  testimony 
of  Gunga  Pershad,  if  it  be  assumed  that  his 
moitgage  is  a  good  and  valid  mortgage  upon 
the  estate,  that  the  purchaser  in  this  cise 
has  in  fact  given  more  for  the  property  than 
Gunga  Pershad  himself  would  have  given. 

On  the  whole,  we  think  that,  even  if  the  sale 
proceedings  have  not  been  entirely  regular, 
the  judgment-debtor  has  failed  to  mdke  dnt 
that  any  loss  of  price  or  bther  injury  to  him 
has  proceeded  from  such  irregularity  as  taay 
have  occurred.  And,  therefore,  it  seems  to 
us  that  the  decision  of  the  Lower  Court  !s 
right,  and  that  this  appeal  bught  to  be  dis- 
missed with  costs. 

We  allow  Rs.  50  for  pleaders'  fees. 


The  30th  November  1874. 

•  Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Malikana — Limitation. 

Case  No.  1770  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Patna,  dated  the  21st  May 
^^73*  reversing  a  decision  of  the  Officiating 
Moonsiff  of  that  District^  dated  the  tith 
February  iSyj. 

Nursingh  Narain  Singh  and  others  (Plaintiffs), 

Appellants^ 

versus 

Mussamut  Ameerun  (one  of  the  Defendants), 

Respondent. 

Mr,  C,  Gregory  and  Baioo  Mohendro  Lall 
.  Mitter  for  Appellants. 

Moonshee  Abdool  Bareetor  Respondent. 

A  suit  agpainst  E  and  A  to  recover  malikana,  said  to  be 
due  as  a  charge  upon  land  belonging  jointly  to  them.  Was 
dismissed  by  the  Lower  Appellate  Court  on  the  ground 
that  the  claim  against  A  was  barred  bv  limitation.  As  it 
had  been  found,however,  by  the  first  Court  that  plkiiitiff 
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had  received  malikana  from  within  12  years  antecedent 
to  his  plaintt  the  High  Court  in  special  appeal  held  that, 
if  this  was  a  payment  on  account  of  land  held  jointly 
.by  E  and  A,  it  would  save  the  operation  of  the  statute 
even  as  against  A. 

Phear^  y. — In  this  suit,  as  it  at  present 
stands,  the  plaintiff  seeks  to  recover  from  two 
persons,  Emam  Buksh  and  Ameerun,  certain 
piaiikana,  which,  he  says,  he  is  entitled  to  ob- 
iaip  Irom  them  by  reason  of  its  being  a  charge 
upon  land  belonging  jointly  to  Emam  Buksh 
and  Ameerun.  The  Judge  has  dismissed  the 
$uit  upon  the  ground  of  }imltaiion,  with  this 
brief  finding  :  "  The  plaintiff's  claim  being 
'^  barred  as  regards  the  present  appellant  by 
'*  limitation,  the  appeal  is  decreed  with  costs 
''  apd  interest  at  6  per  cent."  The  *'  present 
fipp^llant"  Jbere  referred  to  is  Ameerun.  And 
it  seems  that  the  plaintiff  has  failed  to  show 
that  Jbe  has  received  any  money  hy  way  of 
malikana  fro^i  Ameerun  within  the  period  of 
12  years  antecedent  to  the  date  of  the  filing 
pi  the  plaint.  But,  pn  the  other  hand,  it 
appears  io  have  Veen  found  by  the  first  Court 
ihat  the  plaintiff  received  a  certain  sum  of 
xnoney  by  way  of  ^lalikana  from  Emam 
3uksh  in  the  year  1266.  If  this  was  a 
payment  made  on  account  of  malikana  charg- 
ed upon  land  to  which  Emam  Buksh  and 
Ameerun  were  jointly  entitled,  then  this 
payment  by  Emam  Buksh  would  operate  to 
save  the  operation  of  the  statute  even  as 
against  Ameerun.  By  that  payment  the 
plaintiff  would,  to  the  extent  of  the  payment, 
have  enjoyment  of  the  malikana  which  was 
due  from  Emam  Buksh  and  Ameerun  jointly, 
and  would  have  no  cause  of  suit  against  either 
of  them.  And  as  that  date  was  within  less 
than  12  years  before  the  date  when  the  plaint 
was  filed,  the  plaintiff  would  be,  on  that  state 
of  the  facts,  entitled  to  prosecute  this  suit. 
The  Judge  has  not  apparently  enquired 
^whether  the  malikana  which  the  plaintiff 
claims  was  jointly  due  from  Emam  Buksh 
and  Ameerun,  or  rather  whether  it  was  a 
charge  upon  land  which  was  jointly  held  by 
Emam  Buksh  and  Ameerun.  If  it  was  divi- 
sible into  two  parts — part  of  it  charged  upon 
land  belonging  to  Emam  Buksh,  and  part  of 
it  charged  upon  land  belonging  to  Ameerun 
— then  the  payment,  of  course,  of  the  poition 
which  was  due  from  Emam  Buksh  would  not 
l;iave  saved  the  time  as  regards  the  portion 
which  was  due.  from  Ameerun. 

On  the  whole,  we  think  that  the  issue  of 
limitation  has  not  been  saUsfactorily  deter- 
mined ;  and,  therefore,  we  reverse  the  decision 
of  the  Lower  Appellate  Court,  and  remand  the 
case  to  that  Court  for  re-trial  on  all  points. 

Costs  will  abide  the  event. 


The  2nd  Dece.mber  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Biidi, 

Judges. 


Case  No.  2355  of  1873. 

fc  Family  Pr 
-Alienation. 


Special  Appeal*- Joint  Family  Property— 
mitakahara — k 


Special  Appeal  from  a  decision  passed  ly  ik 
Subordinate  Judge  of  Bhaugulpore^  iaid 
the  sth  A  ugusi  /f  7J,  affirming  a  decum 
of  the  Moonsiff  of  Jamooe,  dated  tie  ifi 
May  i8jj, 

Bunsee  Lall  and  others  (Plaintiffs), 
Appellants^ 

versus 

Shaikh  Aoladh  Ahsan  and  another  (Defead- 
ants),  Respondents, 

Baboo  Nil  Afadhub  Sen  for  Appellants. 

Mr.  C.  Gregory  for  Respondents. 

Parties  are  not  entitled,  in  special  appeal,  to  sdif 
a  new  case,  inrolvin?  an  arfirument  entirely  iliffefOt 
from  that  raised  in  the  Courts  below,  and  a  stated 
facts  entirely  inconsistent  with  their  statenpeots  ^Smt. 

As  long  as  a  Hindoo  family  under  the  Mitakshws 
living  in  the  joint  enjoyment  of  family  property,  ndi 
property  can  only  be  alienated  by  the  joint  cooseatrf 
all  the  members,  or  in  the  event  of  such  Dcoeyskjr  s 
will  in  the  eye  of  the  law  give  the  kurta  power  to  afi» 
as  the  agent  of  all,  then  by  the  kurta  alone. 

• 

Kmpi  7* — The  plaintiffs  ai:e  the  ^)ecsil 
appellants  in  this  case.  The  sait  was  lor 
possession  of  a  defined  ^re  in  a  ^am 
mouzah.  The  allegations  of  the  phum&i 
were  that  under  a  partition  the  plainuiis 
were  entitled  to  four  shares ;  that  their  father, 
who  has  been  made  a  defendant  in  the  case; 
the  defendant  No.  2,  is  entitled  to  one  shiir, 
and  Koonj  Beharee  Singh,  their  minor  bralto, 
to  the  other  share — the  e^taie  having  beta 
divided  into  the  above  six  puttees.  Hmj 
therefore  sued  on  the  footing  that  the  defead- 
ant  Np.  I,  Shaikh  Aoladh  Ab$an»  on  pretoioe 
of  a  purchase  at  an  auction  sale  of  the  rigto 
and  interests  of  the  defendant  No.  2,  had 
taken  possession,  not  of  the  share  which  the 
father  was  entitled  .to  under  the  paxtitiOD, 
but  of  the  entire  property  left  by  Lafit 
Sungun  Lall,  the  common  ancestor  of  ife 
plaintiffs  and  their  father.  The  defendaat 
No.  I  replied  briefly,  stating  that  the  plainlift 
and  the  defendant  No.  2,  the  sons  and  hidier» 
had  been  in  possession  collectively,  and  that 
the  defendant  No.  2,  the  father,  had  bonoved 
certain  xQoneys  under  legal  necessities^  naseff  • 
for  the  maintenance'  and  ai^po/t  of  ihe 
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family  during  a  famine,  and  also  for  discharg 
ing  the  expenses  attending  the  marriage  of 
his  sons;  and  that,  for  that  debt  of  the  father, 
the  property  was  sold  and  purchased  by  the 
defendant  No.  i ;  that  the  sons,  the  plaintiffs, 
in  that  case  had  admitted  the  act  of  their 
father;  that  they  were  still  living  in  coramen- 
sality  with  the  father  ;  that  the  allegation  of 
partition  was  false ;  and  that  the  suit  which 
had  been  brought  to  bring  about  a  partition 
was  a  collusive  suit  instituted  for  the  purpose 
of  defeating  the  defendant  No.  I's  rights 
under  the  mortgage  and  sale;  and  further,  with 
reference  to  the  mokurruree  right  which  was 
put  forward  by  Mitterjeet  Singh,  a  third 
pviy,  the  defendant  No.  i  states  that  that 
also  was  a  sham  put  forth  in  collusion  by  the 
plaintiffs  and  their  father.  On  that  portion 
of  the  case,  both  Courts  have  found  that  the 
mokurruree  was  a  sham,  and  that  question  is 
not  in  any  way  before  us. 

The  issues  tried  by  the  Moonsiff  were  : 
isl. — Whether  the  partition-suit,  upon  which 
the  plaintiffs  relied,  was  a  collusive  suit  or  not  ? 
2nd. — Whether  their  allegation  of  possession 
and  dispossession  of  the  property  in  dispute 
was  true  or  not  ^  jrd, — Whether  the  defendant 
No.  2,  the  father  of  the  plaintiffs,  had  bor- 
rowed money  from  the  defendant  No.  i  for 
a  legal  necessity,  and  whether  the  money  so 
borrowed  was  spent  inthe  education,  marriage, 
and  maintenance  of  the  plaintiffs  or  not;  and 
then  whether  the  plaintiffs  and  the  defend- 
ant No.  2  were  joint  in  mess,  and  whether 
the  present  suit  was  a  bond-fide  one,  or  had 
been  instituted  by  the  sons  in  collusion  with 
their  father. 

On  the  first  point,  the  Moonsiff  found,  and 

the  Judge  concurs  in  this  opinion,  that  the 

suit  for  partition  was  a  sham,  that  no  partition 

has  taken  place,  and  that  the  plaintiffs  have 

not  been  able  to  prove  that  tiiey  ever  were 

in  separate  possession  ;  on  the  contrary,  that 

the    evidence   proves    that    the    father    was 

all  along  in  possession,  and  that  the  defendant 

No.  I  took  possession  by  order  of  the  Court 

'■  under  the  execuiion-sale ;  that  the  money  was 

borrowed    bond  fide    for    a    legal    necessity 

from  the  defendant  No.  i  ;  that  the  plaintiffs 

and    their  father  were   still   living   joint   in 

mess  ;  and  that  the  father  was  looking  after 

the  case  and  after  the  witnesses  for  plaintiffs. 

Both    Courts   concurred   in   the    findings 

arrived .  at  on  these  questions  of  fact,  and 

have  dismissed  the  plaintiffs'  suit. 

The  grounds  taken  in  special  appeal  raise 

Eoints    which   weye   not   before  the   Courts 
eiow,  and  were  not  put  in  issue  between  the 
|»arties.     They  are  points  which  appear  to 
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us  to  have  suggested  themselves  to  the 
pleader  who  has  conducted  the  argument, 
from  the  case  reported  in  Volume XX. .Weejcly 
Reporter,  page  174.  The  grounds  of  special 
appeal  are  based  entirely  upon  the  Mitak- 
shaia  law,  and  not  upon  the  issues  in  the 
Courts  below.  The  grounds  are  that  the 
father  had  no  assignable  interest  to  convey, 
and  that  nothing  passed  to  the  defendant 
No.  :  under  the  auction-sale.  This,  as  we 
have  already  observed,  is  emir  1y  a  new  case. 
In  the  Court  below,  the  plaintiffs  based  their 
case  on  the  allegation  that  a  partition  had 
taken  place,  and  that,  therefore,  the  defendant 
No.  I,  the  auction  purchaser  of  the  right 
and  interest  of  their  father,  was  entitled  only 
to  the  share  which,  under  that  partition,  fell  to 
the  father  ;  and  both  Courts  having  found 
that  that  allegation  of  partition  wag  false,  and 
that  the  suit  which  was  brought  by  the  plaint- 
iffs to  effect  a  partition  was  a  collusive  suit, 
the  plaintiffs  are  not  entided,  at  this  stage  of 
the  case,  to  raise  an  argument  entirely  differ- 
ent from  that  raised  in  the  Courts  below, 
and  to  set  up  a  state  of  facts  entirely  incon- 
sistent with  their  statements  in  the  Courts 
below. 

Then,  with  reference  to  the  decision  refer- 
red to  by  the  pleader  for  appellants  in  the 
course  of  the  argument  (Weekly  Reporter, 
Volume  XX.,  page  174),  in  that  case  it  was 
clearly  found  that  there  had  been  no  partition  ; 
in  fact,  it  was  never  alleged  in  that  case  that 
there  had  been  any  such  partition  ;  and  more- 
over, in  that  case,,  the  important  element  that 
the  money  was  borrowed  by  the  father  for  a 
legal  necessity  was  not  raised  or  decided. 
Now,  it  is  remarkable  also  that  the  same 
learned  Judges  who  decided  that  case  do, 
in  another  case  to  be  found  in  the  same 
Volume  of  the  Weekly  Reporter,  page  194, 
which  case  is  referred  to  in  the  decision 
which  has  been  quoted  by  the  learned  pleader 
for  the  special  appellants,  distinctly  state 
that,  under  the  decision  of  the  Full  Bench,  it 
is  placed  beyond  doubt  that,  as  long  as  a 
Hindoo  family  under  the  law  of  the  Milak- 
shara  is  living  in  joint  enjoyment  of  the 
family-property  without  having  come  to 
an  actual  partition  amongst  themselves -of 
that  property  or  an  ascertainment  and 
partition  of  their  rights  in  it,  so  long  no 
member  of  the  family  has  any  such  separate 
proprietary  right  in  the  property  as  he  can 
alienate  or  encumber ;  that  the  property,  under 
such  circumstances,  belongs  to  all  the  mem- 
bers of  the  family  jointly  as  to  a  corporation, 
and  no  one  individual  member  has  any  share 
in  it  which  he  can  deal  with  as  property. 
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Also,  under  the  same  circumstances,  the 
property  can  only  be  alienated  by  the  joint 
act  of  all  the  members,  express  or  implied ; 
or,  in  the  event  of  such  a  case  of  family- 
necessity  occurring,  as  will,  in  the  eye  of  the 
law,  sen^e  to  invest  the  kuria  with  authority 
to  alien  as  the  agent  of  all,  then  by  the 
kurta  alone.  As  already  observed  in  the 
case  quoted  from  page  174,  the  element  of 
legal  necessity  does  not  enter,  while  in  the 


present  case  it  does  enter,  and  it  has  beei 
found  by  the  Courts  below  that  the  moner 
was  advanced  to  the  father  by  the  special  re- 
spondent, who  is  a  Mahomedan,  for  purposes  oi 
legal  necessity.  However,  be  that  as  it  iniy, 
we  think  that  the  case  was  properly  dismissed, 
as  it  was  put  before  the  Courts  below  bj  ibc 
plaintiffs,  namely,  on  the  basis  pf  a  panition, 
which  it  has  been  found  never  took  place. 
We  dismiss  the  special  appeal  with  costs. 


RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  2oth  April  1874. 

Present: 

The  Hosi'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Oath—Evidence— Witneas— Act  I.  of  1872,  Sec- 
tion 118— Act  X.  of  1873,  Section  13. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions   Judge   0/  Midnapore,    on  a 
charge  of  kidnapping  a  girl  from  her  law- 
ful guardianship. 

The  Queen 

versus 

Anunto  Chuckerbutty  and  others, 
Appellants, 

Mr,  C  H,  Reily  and  Baboo  Jug  gut  Chunder 
Banerjee  for  the  Appellants. 

Baboo  Juggadanund  Mookerjee  for  the 

Prosecution. 

The  Court  in  this  case  declined  to  act  on  the  evidence 
of  a  child  9  years  old,  who  had  been  examined  without 
oath,  although  she  was  a  competent  witness  under  Sec- 
tion !  18  of  the  Evidence  Act,  I.  of  1872,  inclining  to  the 
opmion  that  Section  13  of  the  Oaths  Act,  by  which  the 
evidence  of  a  witness  miy  be  received  in  evidence,  al- 
though  no  oath  was  administered,  did  not  render  the 
deposition  of  a  child  of  9  years,  whose  deposition  had 
been  taken  advisedly,  and  not  by  omission,  without  oath 
or  solemn  affirmation,  admissible  as  evidence. 

ATifw^y.-— Anunto  Chuckerbuity,  Anundo 
Sein,  Haradhun  Dey,  ani  Adooree,  have  been 
convicted  by  the  Sessions  Judge  of  Midna- 
pore  under  Section  363  of  the  Indian  Penal 
Code,  and  the  prisoners  Anunto  Chuckerbutty 
and  Anundo  Sein  have  been  sentenced  to 
four  years'  rigorous  imprisonment,  and  Hara- 
dhun Dey  and  the  female  prisoner  Adooree 
to  two  years'  rigorous  imprisonment.  The 
Sessiona  Judge  also  finds  the  prisoners  guilty 
of  an  offence  under  Section  366  of  ihe  Code, 
but  he  passes  sentence  under  Section  363  for 
the  offence  of  kidnapping. 

The  first  point^taken  by  the  learned  Counsel 
who  appears  for  the  prisoner  is  that  the 
evidence  of  the  witness  Prosunno,  the  niece 


of  the  prosecutor,  or  rather  of  the  principal 
witness  in  this  case,  Luckhy  Narain  Dey,  is 
not  admissible,  inasmuch  as  that  evidence  has 
not  been  recorded  on  oath  or  solemn  affirm- 
ation.    Under  Section  118  of  the  Evidence 
Act,   all   persons   are   competent  to  testify, 
unless  the   Court  considers   that  they    are 
prevented  from  understanding  the  questions 
put  to  them,  or  from  giving  rational  answers 
to  those  questions,  by  reason  of  tender  years, 
extreme  old  age,  disease,  whether  of  body  or 
mind,  or  any  other  cause  of  the  same  kind. 
This  witness  would  come  under  the  descrip- 
tion of  a  witness  of  tender  years,  bemg  only 
9   years   of  age,   but   the   Judge  says  that 
she  appeared  10  be  a  very  intelligent  girl, 
and   thoroughly  understood   what  she  was 
about    when    questions    were   put    to   her. 
Therefore,  this  witness  would  be  a  competent- 
witness,  although,  of  course,  the  amount  of 
credence   to  be  given   to  her  evidence  is 
quite  another  matter  ;  but  the  learned  Counsel 
further  objects  that,  although  the  girl  is  a 
competent   witness  under  Section  118,  yet, 
inasmuch  as  all  witnesses,  that  is  to  say,  all 
persons    who   may   lawfully   be    examined, 
or  give,  ot  be  required  to  give,  evidence  by 
or  before  any  Court,  or  person  having,  by  law 
or  consent  of  parties,  authority  to  examine 
such  persons,  or  to  receive  evidence,  should 
be  examined  on  oath  or  solemn  affirmation, 
the  witness  Prosunno  ought  to  have  been  so 
examined.     Section    13   of  the   Oaths  Act 
says  that  no  omission  to  take  any  oath  or 
make  any  affirmation,  no  substitution  of  any 
one  for  any  other  of  them,  and  no  irregularity 
whatever  in  the  form  in  which  any  one  of 
them  is  administered,  shall   invalidate   any 
proceeding  or  render  inadmissible  any  evi- 
dence whatever  in,  or  in  respect  of,  which  such 
omission,  substitution,  or   irregularity   took 
place,  shall  affect  the  obligation  of  a  witness 
to  state  the  truth.     Now,  this  appears  to  me 
to  apply,  for  instance,  to  the  case  of  a  person 
who  has  made  a  statement  which  is  subse- 
quently found   to  be   a   false    statement — 
that  he  shall  not  get  rid  of  the  obligation 
of  stating  the   truth  by  setting   up  a  plea 
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that  there  has  been  an  omission  on  the  part  ^  to  advance  Rs.  5.  It  is  clear  that  Lockky 
of  the  Court  to  administer  to  him  an  oath  Narain  was  not  a  consenting  party  to  this 
or  solemn  affirmation.  It  does  not  appear  marriage,  and  that  the  prisoners  took  advan- 
to  me  that  this  Section  would  render  tage  of  his  absence  from  home,  going  there 
the  evidence  of  a  child  9  years  old,  whose  |  at  an  unusual  hourofihe  night,  accompanied 
evidence,  as  in  this  case,  has  been  advisedly,  by  Adooree,  who  eniiced  this  liule  girl  awaj 
and  not  by  omission,  recorded  without  any  from  her  home  and  the  lawful  guardiansdiq) 
oath  or  affirmation,  admissible  as  evidence ;  .  of  her  aunt ;  and  that  the  girl  was  married 
but,  be  that  as  it  may,  there  is  independent  against  her  will  and  the  consent  of  her 
evidence  in  this  case  of  the  aunt  of  the  '  guardian  to  the  prisoner  Anundo  Sein's  son. 
child,  of  the  uncle  of  the  child,  of  the  two  This,  looking  to  Hindoo  customs  and  prc- 
neighbours,  and  1  may  say  the  statement  of  judices,  appears  to  us  to  be  a  very  serious 
Adooree  herself,  the  grand-aunt  of  the  child,  '  offence  indeed,  and  it  is  idle  to  say  that  no 
and  of  Haradhun  Dey,  who  is  also  one  of  the  prejudice  was  caused  to  this  girl  by  the 
accused,  before  the  Magistrate.  The  child  marriage.  It  so  happens  that  the  caste 
Prosunno  was,  in  our  opinion,  under  the  law-  i  of  Anundo  Sein  is  the  s.ime  as  that  of 
ful  guardianship  of  hef  uncle,  the  witness  ,  Luckhy  Narain,  but  it  may  be  that  there 
Luckhy  Narain.  Luckhy  Narain  and  the  was  between  ihem  some  social  difference 
father  of  Prosunno  lived  in  commensality,  of  position  which  rendered  the  marriage 
and  were  uterine  brothers,  and  therefore  paiticularly  obnoxious  to  Luckhy  Narain. 
Luckhy  Narain,  according  to  Hindoo  law.  But,  be  that  as  it  may,  looking  to  the  time 
would  be  a  guardian  preferable  to  the  grand-  1  at  which  the  offence  was  committed,  during 
aunt  of  the  girl  ;  the  girl  was  living  under  the  I  the  absence  of  the  girl's  legal  guardian,  and 
care  of  her  lawful  guardian  ;  she  was  a  girl  to  the  fact  that  the  girl  was  married  against 
under  16  years  of  age,  and  she  was  eniiced  '  her  will,  we  think  the  offence  a  very  scrioos 
away  by  her  grand-aunt,  Adooree,  under  >  one,  and  we  are,  therefore,  not  disposed  10 
pretence  of  taking  her  to  see  a  katpootlee  miiig.ife  the  sentence  which  has  been  pas^i 
nautch,  not  in  the  day-time,  but  at  an  upon  the  prisoners  by  the  Sessions  Judge, 
unusual  hour  of  the  night.     There  is  evidence*,        The  appeal  is  rejected. 

the  evidence  of  Luckhy  Narain  as  well  as  of  

the  neighbours  and  ilie  aunt  of  the  child,  ,p.  .     .,    q^ 

and  also  the  answers  of  the  accused  parties,  ^'^^  April  1074. 

that  negotiations  had  been  going  oh  with  re-  Present : 

spect  to  the  marriage  of  the  girl  Prosunno  with  '  The  llon'ble  J.  B.  Phear  and  G.  G.   Morris, 

the  son  of  the  prisoner  Anundo  Sein.  Luckhy  .y  ,/ 

Narain  deposes  that  he  objected  to  the  mar- ,  *y««^ <'•»'• 

riage,  first,  because  he  was  not  j^cquainted    Perjury— Alternative  charge— Deposition— Me- 

with  the  boy,  the  .son  of  Anundp,  and  also       "on*to  ""  ""^  «^*dcnce-Act  X.   of  1872,  Sec- 

because  his  niece  was,  according  to  Hindoo '  ^^  ***".',  ,       ,      ,,     .  ,      .  ,  , 

notions,  impure  on  account  of  the  death  of    ^o"^^^^^^^'^  h'  ^^^  Magisiraie,  an,i  ined  by 

her  mother  having  occurred  only  five  months        ^^^  Addiiional  Sessions  Judge  of  24'Ptr- 

before  overtures  for  the  marriage  of  the  "irl        gunnahs,  on  a  charge  of  giving  false  em- 

were  made.     Then  we  have  the  statemelils        '^"^'"^  '''  ^  siage  of  a  judicial  proceeding. 

of  Adooree  and  Haradhun  before  the  IMagis-  '  The  Queen 

irate,   in   which   they    admit    that    Luckhy  ^^^^.^^s 

Narain  did  not  consent  to  marry  his  niece 

to  the  son  of   the   prisoner   Anundo  Sein.  I  (^onown,  Appellant, 

The  prosecutor    Luckhy   Narain   was    absent  *      To  support  a  finding  upon  an  altemalive  chai^  of 
at  the  time  the  offence  was  committed,  as  he     Pcn""*)^*  there  must  be  legal  evidence  of  the  troth  of 

was  in  charge  of  one  of  the  locks  connected    ^^£,^^, ^';j"^^  9}.  ^"^^  f'^'^'^^ ,  .       .    „.  , ,..    • 

.  ,     .,  °  I       •        1       1^.       .  '''^""^'-'•*^"         The  deposition  of  the  pnsoner  given  in  HindustaJM, 

With  the  waterworks   m  the   District  of   Mid-     but  taken  in  English  by  the  Magistrate,  and  the  mcme- 

napore.      On  returning  home,  he  heard    that     «*andum  at  the  foot  of  the  deposition  that  it  was  read  to 
1ii«    niAPia    KaH    hn^n    morrJ^rl     ««^    u^    *u  the  witncss,  and  was  bv  him  acknowledged  to be cofwct, 

his  niece  had  been  married,  and  he  then    though  held  not  to  be  quite  satisfactory  (as  the  person 

lodged  a  complaint  at  the  police-station,  who  took  down  in  English  what  the  prisoner  had  said io 
This  is  not  the  conduct  of  a  man  who    if  the     Hindustani  was  not  examined  as  a  witness  *"<*  ^ 

Story  for  the  defence  is  true,  had  consented  I  P'''''"^  •I'f'i"''  0PP°^'"">'/  °^  v°*^''^\"^")J!5  i!^!' 

,      -^  .   ,  ,        1  J       1  »     ^"   ^.uiiaciiicu  I  ^.as  admitted  as  a  proper  deposition  within  the  prori- 

tnat  Adooree  should  take  upon  herself  all  the  ,  sions  of  the  Code  of  Criminal  ProoWure,  and  the  meow- 
negotiations  and  arrangements  necessary  for  '"a"^""'  was  taken  under  Section  80,  Code  of  Criminal 
f>i/»  morriacvA  f\i  \\\d.  rt\y\    «.,^  .u«*  u  "'      i     '  Procedure,  as  evidence  of  the  facts  stated  in  it,  and** 

the  marrugeot  thegir),  and  that  he  was  only  ;  affording  i,me  evidence  that  ftetransUtion  was  comet. 

'  •  ,         ■  '  d 
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Phear,  J. — This  appeal,  which  has  for 
several  reasons  been  pending  before  us  some 
litile  lime,  is  an  appeal  preferred  by  a  pri- 
soner who  has  been  convicted  on  a  trial  by 
Jury  upon  an  alternative  charge  of  perjury, 
and  has  been  sentenced  to  six  months'  rigor- 
ous imprisonment. 

We  cannot,  on  this  appeal,  determine  any- 
thing judicially  with  regard  to  the  merits  of 
the  case ;  we  can  deal  with  matters  of  law- 
only.  And,  after  consideration,  we  have 
arrived  at  the  conclusion  that  the  conviction 
is  not  open  to  be  disturbed  for  error  of  law. 

The  Jury  has  returned  a  general  finding  of 
guilty  upon  the  double  charge,  without  spe- 
cifying which  alternative  is  true ;  and  the 
recent  Full  Bench  decision*  has  set  at  rest 
any    doubts    which    might    otherwise    have 


not  such  a 


finding 


IS 


existed,   whether  or 
valid  in  law. 

To  support  such  a  finding,  however,  it 
seems  to  me  that  there  must  be  legal  evidence 
of  the  truth  of  each  branch  of  the  charge, 
because,  inasmuch  as  the  Jury  abstains  from 
specifying  the  state  of  facts  which  it  finds  to 
be  true,  in  the  event  of  there  being  no  legal 
ground  for  the  one  charge,  it  cannot  be  known 
that  that  was  not  the  charge  which  the 
unexpressed  opinion  of  the  Jury,  or  of  part  of 
the  Jury,  held  to  be  made  out.'  Besides,  the 
only  justification  under  the  Procedure  Code 
for  the  alternative  charge  is  that,  'on  the  evi- 
dence, it  is  uncertain  which  branch  of  the 
charge  is  true.  And  the  Sessions  Judge  put 
the  case  to  the  Jury  in  this  form. 

The  alternative  charge  upon  which  the 
prisoner  has  in  this  case  been  convicted  may 
be  concisely  stated  as  follows :  that  the  pri- 
soner, when  he  was  first  examined  before  the 
Magistrate,  said :  "  My  master  had  a  Jew 
friend,  who  used  to  visit  him ;'  and  when 
lie  was  examined  a  second  time  before  the 
same  Magistrate,  he  said :  '•  1  don't  know 
whether  or  not  my  master  had  a  Jew  friend. 
1  don't  believe  he  had;"  and  that  one  or  other 
of  these  statements  is  false. 

The  only  evidence  which  the  prosecution 
put  before  the  Jury  for  the  purpose  of  prov- 
ing this  charge  was  the  depositions  of  the 
prisoner  taken  in  English  by  the  Magistrate 
on  the  two  occasions  of  his  examination 
respectively.  And  the  only  evidence  offered 
for  the  purpose  of  satisfying  the  Court  that 
the  depositions  thus  taken  in  English  repre 
scnted  a  true  translation  of  the  words  which 
the  accused  person  actually  spoke  in  Hin- 
dustani is  the  enckorsement  or  memorandum 


*  Ante,  p.  72. 


to  be  found  at  the  foot  of  the  deposition 
signed  by  the  Magistrate  in  these  words  : 
*'The  above  was  read  to  the  witness  in  Hin- 
dustani, which  he  understood,  and  by  him 
acknowledged  to  be  correct." 

It  appears  to  me  that  this  is  about  the 
.most  meagre  material  that  could  be  well  put 
before  the  Court  for  the  purpose  of  esta- 
blishing a  charge  of  perjury,  li  would  have 
been  at  least  onl}  fair  to  the  prisoner  that 
the  person  who  took  down  in  English  what 
the  prisoner  had  said  in  Hindustani  should 
have  been  examined  as  a  witness,  in  order 
that  the  prisoner  might  have  an  opportunity 
of  cross-examining  him.  There  are  very 
few  of  us,  1  suspect,  who  would  like  to  be 
made  responsible  for  our  words  in  English 
upon  the  representation  of  them  rendered  in 
a  foreign  language  by  some  person  who  does 
not  personally  come  forward  to  say  that  that 
representation  is  correct,  and  to  submit 
himself  to  examination  as  to  his  ability  and 
opportunity  to  translate,  and  take  down  in 
the  one  language  what  had  been  said  before 
him  in  the  other.  It  must  be  remembered 
that,  however  well  qualified  and  capable  a 
translator  may  be  to  represent  in  one  lan- 
guage what  he  has  heard  said  in  another 
language,  it  is  also  necessary  that  a  Court,  in 
order  to  be  in  a  position  to  judge  of  the 
accuracy  with  which  this  has  been  done  in 
a  given  case,  should  have  before  it  all 
the  circumstances  which  surrounded  the 
parties  at  the  time  when  the  translation  was 
effected. 

However,  such  as  it  is,  this  is  the  material 
upon  which  the  prosecution  placed  the 
charge  in  the  Sessions  Court,  and  upon  which 
the  Jury  has  convicted  the  prisoner.  It 
seems  that  the  Magistrate  had  authority, 
under  the  Criminal  Procedure  Code,  to  take 
down  in  English  what  the  witness  had  said 
in  Hindustani,  and  therefore  the  deposition 
in  this  form  is  a  proper  deposition  within  the 
provisions  of  the  Criminal  Procedure  Code; 
and  I  am  not  prepared  to  sav  that,  under 
Section  80  of  the  Evidence  Act,  the 
memorandum  endorsed  upon  it  cannot  be 
taken  as  evidence  of  the  facts  which  are 
stated  in  the  memorandum  itself,  and  which 
themselves  afford  some  evidence  that  the 
translation  is  correct. 

This  being  so,  the  English  deposition  is 
probably  evidence,  upon  which  alone  the 
Jury  could  lawfully  act,  of  what  the  prisoner 
had  said  in  Hindustani.  And,  on  consider- 
ing these  depositions,  we  find  in  the  second  of 
them  a  passage  which  amounts  to  an  admis- 
sion by  the  prisoner  that  the  statement  made 
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on  ihe  first  occasion,  and  recited  in  the  charge, 
was  not  a  true  statement.  So  that  we  have 
here  in  this  way  been  famished  with  evi- 
dence from  which  the  Jury  might,  in  its  dis- 
cretion, come  to  the  conclusion  that  the  first 
statement  made  by  the  prisoner,  namely,  **  My 
master  had  a  Jew  friend  who  visited  him," 
was  a  statement  falsely  made,  and  by  a  com- 
parison of  the  two  statements,  I  mean  those 
made  on  ihe  first  and  second  occasions 
respectively,  which  are  alleged  in  the  charge 
and  proved  by  the  depositions,  the  Jury  might 
also  be  justified  in  coming  to  the  conclusion 
that  the  second  statement  was  falsely  made. 

Thus,itappears,  on  the  whole,  that  there  was 
material  enough  before  tiie  Jury  to  justify  the 
Jury  in  law  in  coming  to  the  conclusion  that 
one  or  other  of  these  statements  was  false, 
although  the  Jury  was  not  able  further  to  say 
upon  that  evidence  which  of  these  two  state- 
ments was  false.  1  am,  therefore,  of  opinion 
that  the  verdict  is  good  in  law,  and  cannot  be 
disturbed  on  this  appeal. 

1  am,  however,  further  of  opinion  that  the 
sentence  which  has  been  passed  upon  the 
prisoner  is  unnecessarily  severe.  It  seems 
to  me  that,  assuming  the  verdict  to  be  a  just 
verdict,  and  that  the  prisoner  deliberately 
told  a  falsehood  on  either  one  or  the  other  of 
the  two  occasions  when  he  was  examined 
before  the  Magistrate  in  the  way  alleged  by 
the  prosecution,  yet  the  falsehood  was  one  of 
the  most  insignificant  character. 

It  does  not  appear  from  anything  in  the 
depositions  before  us,  and  these  constitute 
the  only  evidence  upon  which  we  can  go, 
that  it  was  in  any  way  a  relevant  fact  to  the 
case  in  which  the  prisoner  gave  this  testimony 
that  "  a  Jew  friend  visited  his  master."  The 
witness  who  was  called  at  the  present  trial 
to  prove  that  the  depositions  of  the  accused 
person  were  taken  in  a  judicial  proceeding 
did,  no  doubt,  in  answer  to  a  question  put  to 
him  by  the  prosecution,  say  that  a  certain 
person  named  BeHlios  was  a  Jew.  And  it 
probably  was  important  in  that  judicial 
proceeding  for  the  one  side  or  the  other  to 
show  that  Belilios  visited  the  present 
prisoner's  master.  But  if  it  was  important, 
and  if  the  one  side  or  the  other  desired  to 
ascertain  the  fact  from  the  mouth  of  the 
present  prisoner,  it  would  seem  that  nothing 
could  have  been  easier  than  to  have  asked 
the  prisoner  expressly  whether  Belilios  did 
visit  his  master  or  not,  and  to  have  further 
made  that  question  specific  with  regard  to 
the  time  and  occasion  of  the  visit.  But  this 
course  does  not  seem  to  have  been  taken ; 
whichever  side  was  interested  in  ascertaining 


the  fact  was  content  to  take  the  ansvei. 
"My  master  had  a  Jew  friend  who  visited 
him."  And  it  is  left  to  us  to  infer  thai 
when  the  prisoner  was  examined  a  secoQJ 
time,  he  discovered,  in  some  way  or  other, 
that  his  answer,  "  My  master  had  a  Je» 
friend  who  visited  him,"  was  likeiv  to 
prejudice  Belilios,  and  that  he,  therefore, 
changed  his  story  in  this  particular  by 
saying,  **  I  don't  know  whether  my  master 
has  or  has  not  a  Jew  friend."  But  o^viouslj, 
at  any  rate,  to  one  who  has  the  slightest 
experience  in  the  conduct  of  civil  or  criminal 
trials,  this  latter  answer  could  have  had  do 
effect  whatever  in  perverting  the  interests  of 
justice  ;  it  could  have  only  served  to  lead 
the  more  directly  to  the  truth  of  the  facts. 
1  cannot  conceive  anything  more  likely  than 
the  behaviour  of  this  witness,  as  alleged  by 
the  i)rosecution,  to  lead  the  Court  entirely  to 
understand  the  value  of  his  evidence  and 
the  direction  in  which  the  truth  lay.  Indeed, 
prevarication  of  this  sort  is  perhaps  the 
commonest  form  in  which  a  witness  who  is 
not  truthful  endeavours,  almost  invariabit 
without  success,  to  escape  from  the  a)n- 
sequences  which  he  imagines  may  proceed 
from  his  having  already  disclosed  too  macb. 
The  real  effect  ,of  it,  however,  always  is  t3 
further,  and  not  to  prejudice,  the  interests  d 
justice.  Unquestionably,  conduct  of  this 
kind  is  dishonest.  But  it  appears  to  me  that 
the  falsehood,  the  untruth  such  as  it  is,  is 
of  most  insignificant  character,  and  hardly 
rises  to  the  level  of  deliberate  perjury.  It 
it  was  not  for  the  facility  of  getting  i 
conviction  which  is  afforded  by  the  particular 
form  of  charge  employed  against  the  prisoner 
in  this  case,  I  feel  persuaded  that  the  Courts 
would  seldom  think  it  worth  while  to  take 
notice  of  petty  dishonesty  of  this  kind. 
The  costs  of  the  trial,  and  the  expense  to 
the  public  which  will  be  incidental  to  keeping 
the  prisoner  in  confinement,  are  not  in  aoj 
degree  commensurate  with  the  smallness  rf 
the  offence.  That  these  prosecutions  are  not 
maintained  with  a  view  to  uphold  a  high 
moral  tone  in  society  anil  to  vindicate  the 
cause  of  truth  seems  apparent  from  the  fact 
that  Courts  of  Justice  usually  pass  by 
substantial  cases  of  deliberate  perjur>*  without 
the  smallest  effort  at  punishing  it.  or  even 
any  expression  whatever  of  disapprobalioB 
of  the  crime.  •  It  is  but  a  few  days  ago  ^ 
this  Bench  had  a  case  before  it  in  which  * 
Subordinate  Judge  had  discredited  three  or 
four  persons  of  respectablejposition  in  socictr; 
had  come  to  the  conclusion  that  they  hw 
conspired  together  wi^h  the  plaintiff  to  nuke 
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out  a  fraudulent  cause  against  the  defendjint, 
and  had  deliberately  come  into  Court  to 
perjure  iheniselves,  and  to  back  their  testi- 
mony by  books  and  papers  fabricated  for 
the  purpose  of  supporting  this  case  ;  and  he 
found  his  verdict  according  to  that  view  of 
the  facts ;  yet  he  expressed  no  sort  of  disap- 
probation of  the  conduct  of  these  people. 
It  never  occurred  to  him  that,  if  his  judgment 
were  not  at  fault,  these  persons  ought  to  be 
put  upon  their  trial  for  perjury;  that  the 
offence  of  which  they  had  been,  in  his 
opinion,  guilty  was  one  of  the  most  serious 
that  could  be  committed  in  a  civilized  com-  j 
manity,  and  ought  on  no  account  to  be  passed 
over  and  disregarded  by  those  who  are  i 
charged  with  the  administration  of  justice;  \ 
and  instances  of  this  kind  constantly  occur.  > 

.  It  is  not,  as  it  seems  to  me,  true  zeal  for  the  I 
interests  of  justice  and   honesty  which  has 
given  rise  to  the  prosecution  in  this  case; 
but  it  is  simply  the  facility   with  which  a  | 
conviction    could    be   obtained   against   the 
prisoner  for  the  small  dishonesty  of  which  1 
he  has  been  guilty  in  the  matter  of  giving  | 
his  evidence,  which  has  led  to  his  having  ' 
been  made  to  answer  for  his  want  of  truth-  ! 
fulness  in  a  Criminal  Court.  I 

On  the  Avhole,  I  am  of  opinion  that  the 
sentence  of  even  six  months'  rigorous 
imprisonment  is  disproportionate  to  the 
offence  of  which  the  prisoner  has  been  found 
guilty,  and  that  it  ought  to  be  reduced.     We 

,  find  that  he  has  already  been  suffering 
imprisonment  for  a  period  which  somewhat 
exceeds  two  months ;  and  I  think  that  punish- 
ment is  amply  sufficient  to  meet  the  require- 
ments of  the  case.  I  would,  therefore,  reduce 
the  sentence  to  two  months*  imprisonment, 
and  as  that  period  has  expired,  I  think  the 
order  of  the  Court  should  be  that  the  pri- 
soner be  discharged. 

Morrisy  J. — I  agree  in  thinking  that  the 
verdict  of  the  Jury  and  the  conviction  that 
has  followed  upon  it  should  not  be  disturbed. 
It  has  been  proved  that,  in  the  trial  of  Queen 
V.  Humayoon  Shah,  Toolsee  Dutt,  and  others, 
before  the  Deputy  Magistrate,  the  prisoner 
made  on  solemn  affirmation  two  statements.  ^ 
The  first  is  in  substance  that  *'  a  Khottah,  a 
**Jew,  and  Bengalees  were  his  master  the 
*•  Nawab  Humayoon  Shah's  friends;"  and  the 
second,  **  that  he  did  not  know  whether  his  em- 
"  ployer,  the  Nawab,  has  or  had  any  Jew  friend 
"  when  he  was  employed  in  his  house.''  The 
whole  of  the  depositions  of  the  prisoner  in  the 
trial  were  put  in  evidence  before  the  Sessions 
Court.  From  these  it  appears  that  the 
prisoner  himself  adntltted  that  the  statement 


made  bv  him  in  the  first  instance  was  untrue, 
and  that  he  had  willingly  told  an  untruth. 
The  reason  he  assigned  for  this  was  that  he 
had  been  maltreated  by  the  police.  No 
evidence  of  such  maltreatment  to  the  extent 
of  fear  of  his  life,  or  indeed  to  any  extent, 
was  given  by  the  prisoner  in  his  defence; 
and,  as  pointed  out  by  the  Judge  to  the 
Jury,  even  if  he  did  experience  some 
maltreatment  at  the  hands  of  the  police,  such 
maltreatment  would  not,  under  Section  94, 
Indian  Penal  Code,  absolve  him  from  the 
consequences  of  deliberately  making. a  false 
statement.  The  Jun'  had  the  case  clearlv 
before  them,  and  qame  to  the  natural  conclu- 
sion that,  on  the'second  occasion  of  giving  his 
evidence,  the  prisoner  attempted  to  befriend 
and  screen  the  Jew  Belilios,  who  was  then 
on  his  trial  as  an  accomplice  of  the  Nawab, 
and  that  he  intentionally  spoke  falsely  when 
he  said  that,  so  far  as  he  knew,  his  master 
had  no  Jew  friend. 

There  is,  therefore,  in  my  opinion,  no 
ground  in  law  for  this  appeal. 

In  the  matter  of  the  sentence  I  should  have 
been  disposed,  after  the  conclusion  arrived  at 
by  a  Jury,  not  to  interfere  with  the  sentence 
passed  by  the  Sessions  Judge;  but,  under  the 
particular  circumstances  of  this  case,  I  am 
not  prepared  to  dissent  from  my  learned 
colleague  in  commuting  the  sentence  from 
six  months*  to  two  months'  rigorous  imprison- 
ment. 


The  22nd  April  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  K.  G.  Birch, 

Judges, 

High  Court— Ponishment— Enhancement — 
Act  X.  of  1872,  Section  280. 

Commit  ted  hy  the  Magistrate ^  and  tried  by 
the  Sessions  Judge  of  Jessore^  on  a  charge 
of  murder,  voluntarily  causing  grievous 
hurt,  &c. 

The  Queen 

versus 

Saffiruddi  Palwan  and  another.  Appellants, 

The  High  Court,  in  exercise  of  the  powers  conferred 
on  it  by  Section  2S0  of  the  Code  of  Criminal  Procedure, 
altered  the  conviction  in  this  case  by  the  Sessions 
Judg^e  from  grievous  hurt  into  one  for  murder,  and 
enhanced  the  punishment  accordingly. 

Kemp,  J. — In  this  case,  three  prisoners 
were  committed  to  take  their  trial  for  the 
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murder  of  Somosdi,  7'/cr.,  Xoiniu(Mi,  Saf- 
firuddi,  and  Bussiruddi.  The  Sessions  J  iidfrc, 
in  concurrence  with  the  opinion  of  the 
Assessors,  has  convicted  ihe  prisoner  Noi- 
muddi  under  Section  325  of  the  Penal  Code, 
and  has  sentenced  him  to  be  rip^orouslv 
imprisoned  for  seven  years,  and  to  .pay  a 
fine  of  Rs.  100;  the  prisoner  Safliruddi, 
under  Section  201 — sentence  five  years; 
and  has  acquitted  Bussiruddi  on  account  of 
his  youth,  and  because  he  believes  that  he 
acted  under  the  coercion  of  his  father,  the 
prisoner  Safliruddi. 

The  Sessions  Judge  observes  that  he 
considers  '*  that  it  has  been  established  bv 
"the  evidence  that  the  prisoner  Xoinluddi 
"caused  the  death  of  Somosdi  by  throttling 
"him,"'  but  he  convicts  him  of  "grievous 
hurt,''  because  the  body  of  Somosdi  has  not 
been  found.  In  another  pait  of  his  judg- 
ment, in  remarking  upon  the  case  of  the 
prisoner  Safliruddi,  the  Sessions  Judge 
observes  that  it  is  clearly  proved  that  this 
prisoner  assisted  Xoimuddi  to  make  away 
with  the  body  of  deceased,  and  from  the 
circumstance  of  his  death  he,  the  prisoner 
SafTiruddi,  must  have  believed  that  the 
offence  committed  was  murder ;  but  this  is 
wholly  inconsistent  with  the  Judge's  finding 
that  Noimuddi  has  committed  the  offence  of 
grievous  hurt. 

It  appears  clear  to  us,  after  a  careful  con- 
sideration of  the  evidence,  that  the  prisoner 
Noimuddi  is  guilty  of  the  offence  of  murder. 
It  is  proved  that  he  went  to  the  house  of 
the  deceased  at  night,  and  that  there  was  a 
squabble  and  a  struggle  between  the  pri- 
sooer,  the  deceased,  and  the  witness  Hukima  ; 
that  they  were  separated  by  the  prisoners 
Saffiruddi  and  Bussiruddi ;  and  that  the 
whole  party,  including  the  deceased,  then 
went  to  the  house  of  Safliruddi,  where  the 
deceased  threatened  the  prisoner  Xoimuddi 
with  reporting  his  conduct  the  next  morning 
to  their  zemindar.  Upon  this,  words  ensued 
between  Xoimuddi  and  the  deceased,  when 
the  former  pressed  the  latter  down  upon  a 
log  of  wood  which  was  lying  in  the  court- 
yard of  the  house,  and  throttled  him.  When 
it  was  found  that  Somosdi  was  dead,  the 
witness  Idrak,  whose  evidence  before  the 
Deputy  Magistrate  has  been  put  in  under 
Section  33,  Act  I.  of  1872,  was  sent  for  and 
consulted  as  to  what  was  to  be  done.  Afier 
ascertaining  that  Somosdi  was  dead,  ne 
declined  to  have  anything  to  do  with  the 
matter.  Upon  this,  the  body  of  the  decease  1 
was  taken  by  Noimuddi,  Safliruddi,  auvl 
jussiruddi    to   a    river,    described    by     ihe 


■  Deputy  Magistrate  .who  committed  the  case 
I  as  flowing  near  the  house  of  the  prisoner. 
j  and  with  a  rapid  stream,  and  thrown  into  t 
I  The  body  has  not  been  found,  but  frcsn  the 
i  evidence  and  th.!*  admissions  of  the  two 
prisoners,  Saflfiruddi  and  Bussiruddi,  before 
,  the  Deputy  Magistrate,  it  is  clear  thil  rbc 
I  dead  body  of  Somosdi  was  disposed  of  as 
Slated  above. 

We,  therefore,  think  that  this  is  a  case  ia 
which  we  ought  to  exercise  the  powers 
conferred  upon  us  by  Section  280  of  the 
Code  of  Criminal  Procedure,  and  to  alter  the 
finding  of  the  Court  below,  and  also  10 
enhance  the  punishment  awarded  by  ii 
We  convict  the  prisoner  Xoimuddi  of  murder 
under  Section  302,  and  sentence  him  to  be 
transported  for  life.  We  convict  the  pii- 
soner  Safliruddi  under  Section  201,  and 
inasmuch  as  he  knew  that  the  offence  whidi 
was  committed  was  punishable  with  death, 
we  sentence  him  to  seven  years'  rigoroas 
imprisonment. 


The  23rd  April  1874. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
I  Judges. 

'  Preliminary  investigation—Crimmal  breadi  of 
trust— Act  X.  of  1872,  Sections  64  &  69. 

Reference  to  the  High  Court  by  the  Officidi- 
\  ^\^  J^if^i  Magistrate  0/  Purmah. 

I  The  Queen 

'  versus 

O.  J.  Macdonald. 

Moonshee  Mahomed  Youssufiox  the  accused. 

* 

The  High  Court,  under  Sections  64  and  6q  of  tlj« 
Code  of  Criminal  Procedure,  directed  the  prclimtflary 
investijration  in  this  case,  in  which  the  accused  nas 
charged  with  criminal  l)reach  of  trust,  to  be  held  ia 
Calcutta,  the  place  where  the  oflFence  charged  was  '^ 
not  wholly, 'at.all  events  partly,  committed. 

Reference. — 1  havi^  the  honor  to  forward 
the  papers,  and  beg  that  you  will  place  them 
with  this  letter  before  the  High  Court,  with 
a  view  to  an  order  being  passed  by  ibat 
tribunal  under  Sections  64  and  69  of  ib« 
Code  of  Criminal  Procedure  as  to  the  tiis- 
trict  in  which  the  complaint  hereinafter  men- 
tioned should  be  tried  and  rfietermined. 

Rajah  Srcenundun  Kour  Sing,  of  thi^ 
district,  has  charged  one  Oliver  Macdonald. 
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formerly  in  his  employ,  with  criminal  breach 
of  trust  with  reference  to  Rs.  12,614-9-9, 
the  proceeds  of  indi.i^o  belonging;  to  the 
complainant.  The  complaint  sets  forth 
that,  in  Magh  or  January  last  year,  the  accused 
Macdonald  took  i^o  maunds  of  indisro  to 
Calcutta  for  sale  through  the  indigo-brokers, 
Messrs.  Thomas  and  Co. ;  that  the  indigo 
was  duly  sold,  and  realized  Rs.  22,614-9-9,  of 
which  the  accused  has  remitted  to  the  com- 
plainant, his  employer,  only  Rs.  io,ooo  ;  that 
the  express  contract  between  the  complainant 
and  accused  was  that  the  total  proceeds  of  the 
indigo  were  to  be  remitted  in  half  notes  to  the 
complainant  when  the  accounts  had  been 
made  up  ;  that  accused,  seven  or  eight  days 
after  he  had  returned  to  Calcutta  to  clear  up 
accounts,  telegraphed  to  complainant  that 
the  balance  of  the  proceeds  of  the  indigo  had 
been  stolen  in  transit  bv  rail  from  Calcutta 
to  Purneah  ;  that  the  complainant,  disbeliev- 
ing this  statement,  charges  accused  with  the 
criminal  misappropriation  of  this  sum  of 
money. 

The  accused,  in  his  statement  before  Major 
J.  D.  Parsons,  Assistant  Inspector-General 
of  Railway  Police,  Lower  Provinces,  and 
Magistrate,  first  class,  says  that  he  booked 
Rs. 1 2,000. in  specie  at  Mowrah  Railway  Sta- 
tion^ paying  Rs.  9-9  o  freight  at  his  own  risk, 
and  taking  the  boxes  in  the  carria.ufe  with 
him  ;  that  a  casual  ac(|uaintan-:c,  whom  he 
had  met  at  the  (ireai  Kastern  Hotel,  travel- 
led with  him  as  far  as  lUirdwaii,  where  this 
man  alighted  ;  that  at  Moharajpore  Railway 
Station  accused  firsi  missed  the  boxes  con- 
taining the  treasure  :  that  he  carried  the 
money  in  specie,  because  he  could  not  got 
notes  from  the  Bank  of  Bengal,  where  he 
cashed  certain  cheques  received  from  Messrs. 
Thomas  and  Co.  ;  that  he  receivcc^  no 
instructions  from  his  employers  to  forward  the 
money  in  half  notes. 

It  appears  that  the  principal  evidence 
obtainable  against  accused  are  :  isl,  the  books 
and  accounts  of  Messrs.  Thomas  and  Co.; 
2ndly,  the  books  and  accounts  of  the  Bank 
of  Bengal,  where  the  money  was  received  ; 
3rdly,  the  books  and  accounts  of  the  Howrah 
Booking  Office,  where  accused  booked  the 
specie.  From  the  police-investigation  it 
appears  that  accused  made  large  purchases 
of  jewellery  from  Messrs.  Cooke  and  Kelvey 
shortly  after  he  drew  the  money  from 
Messrs.  Thomas  and  Co.,  and  also  that  he 
resided  at  the  Great  Eastern  Hotel,  where 
the  police  thinl#  that  they  can  trace  mis- 
appropriation of  some  of  the  complainant's 
money.      It  appears  •likely  also  that  several 
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Railway  employes  will  be  called,  either  for 
the  prosecution  or  defence. 

Under  these  circumstances,  I  am  of  opinion 
that,  as  most  of  the  witnesses  likelv  to 
be  called  are  at  present  resident  at  Calcutta 
where  thev  could  attend  with  least  incon- 
venience  to  themselves,  the  charge  should  be 
tried  in  Calcutta  rather  than  at  Purneah, 
more  than  40  miles  from  the  nearest  Rail- 
way station,  and  the  most  extreme  point 
where  the  charge  could  possibly  be  investi- 
gated. There  is  no  specific  instance  of 
embezzlement  mentioned,  or  even  hinted  at, 
as  having  occurred  in  Purneah  itself,  and 
though,  strictly  speaking,  the  case  may  be 
tried  in  Purneah,  1  would  point  out  that  the 
proper  district  for  the  enquiry  and  trial  of 
offences  is  that  where  the  witnesses  could, 
with  the  least  inconvenience,  attend.  I  am 
requested  lo  state  that  both  the  complainant 
and  accused  are  both  not  only  willing,  but 
anxious,  that  the  case  be  enquired  into  and 
tried  in  Purneah,  and  I  am  of  opinion  that 
it  wouUl  not  be  wresting  the  law  in  any  way 
to  enquiry  into  the  charge  in  Purneah,  as  the 
Counsel  for  defence  points  that,  under  Section 
65,  the  "act  omitted  to  be  done"  was  the 
payment  of  the  money  to  complainant,  which 
should  have  taken  place  in  Purneah.  I  may 
mention  also  that  there  is  a  charge  preferred 
against  the  accused  by  the  police  of  escap- 
ing from  legal  custody,  and  also  of  abscond- 
ing to  avoid  service  of  warrant  or  summons. 
These  charges,  especially  the  latter,  may,  of 
course,  bo  tried  in  Purneah.  The  first  was 
committed  in  a  journey  from  Burdwan  to 
Purneah  between  the  two  stations  of  Moha- 
raj{)ore  and  'Sahibgunj,  when  accused  is 
slated  to  have  thrown  himself  from  a 
Railway-train,  and  the  second  was  committed 
in  the  District  of  Purneah  itself. 

I  might  venture  to  suggest  that  the  How- 
rah District  Court  would  be  the  place  where, 
all  circumstances  considered,  the  witnesses 
could,  with  least  difficulty  and  expense, 
attend,  and  I  would  call  your  attention  to  the 
fact  that,  in  case  the  accused  be  committed 
to  stand  his  trial  before  the  Court  of  Session, 
the  witnesses  for  the  prosecution  certainly, 
and  possibly  also  tho^e  for  the  defence,  will 
have  to  appear  twice  in  the  District  Courts, 
first  during  the  enquiry  previous  to  commit- 
tal, and  subso(iueiUly  during  the  trial  before 
the  Court  of  Session. 

Judgment  of  the  High  Court, 

Kemp,  y. — The  Magistrate  of  Purneah 
has  submitted  the  preliminary  proceedings  in 
this  case  to  this  Court  imder  Section  69  of 
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the  Criminal  Procedure  Code.  So  far  as 
the  proceedings  in  this  case  are  concerned, 
no  doubt  arises  as  to  the  district  in  which 
the  offence  was  commiited.  It  seems  clear 
to  us,  judging  from  the  enquiries  made  by 
Major  Parsons  of  the  Railway  Police,  as 
well  as  the  statement  of  the  accused  Mac- 
donald,  that  the  offence  charged  was  wholly, 
or  at  all  events  partly,  committed  in  Cal- 
cutta (vidi  illustration  e,  Section  67  of  the 
Criminal  Procedure  Code\  We  think  the 
Magistrate  should  send  the  accused  to  a 
Calcutta  Magistrate,  binding  over,  if  neces- 
sary, the  prosecutor  and  his  witnesses  to 
attend  that  officers  Court,  and  prosecute  the 
charge. 


The  25th  April  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  K.  (}.  Birch, 

fudges. 

Abkaree— Country-spirits— Act  XXI.  of  1856, 
Sections  48  &  90. 

Reference  to  the  High  Court,  under  Section 
2q6  of  the  Code  of  Criminal  Procedure, 
by  the  Magistrate  ofjessore. 

The  Queen 

versus 

Koylash  Hoona  and  others. 

To  warrant  a  conviction  under  Act  XXI.  of  185O, 
Section  48,  the  accused  must  have  manufactured  sv)me 
country-spirit  made  by  the  native  proces.-s  of  distillatitm 
as  described  in  Section  90  of  the  Act,  or  they  must  have 
sold  spirituous  or  fermented  liquors  or  intoxicating^  drugs. 

Reference, — Thk  accused  have  been  con- 
victed by  the  Deputy  Magistrate  of  Magoorah 
of  having  committed  a  breach  of  Section  48, 
Act  XXI.  of  1856,  of  illicit  manufacture  of 
spirits.  The  Deputy  ^Magistrate's  order 
shows,  and  the  evidence  establishes,  that  the 
spirit  manufactured  was  puchweye.  Puch- 
weye  is  a  fermented  liquor,  and  unlicensed 
sale  of  it  is  prohibited  by  the  Section  above 
quoted,  and  unauthorized  possession  of  more 
than  a  certain  fixed  quantity  of  it  is  made 
punishable  under  Section  49.  It  is  not, 
however,  a  country-spirit,  as  defined  in  Sec- 
tion 89,  Act  XXI.  of  1856,  and  therefore  it  is 
not    a    country-spirit,    the   manufacture    of 


which  is  prohibited  under  Section  4.8.  Indeed, 
it  is  a  well-known  excise  rule  that  tk 
liquor  may  be  manufactured  for  home-use. 

The  order  of  the  Lower  Court  has  been  \ 
fine  with  imprisonment  in  default.  As  the 
act  which  the  prisoners  on  the  evidence 
committed,  and  of  which  they  have  beei 
convicted,  does  not  amount  to  an  offence  m 
law,  ihe  conviction  should  be  reversed  :  the 
fines,  if  realized,  returned  ;  and  the  sentences 
of  imprisonment  in  default  cancelled. 

Mr.  Deare,  the  Deputy  Magistrate,  has 
submitted  an  explanation  which  I  forward. 
It  appears  to  me  to  be  in  no  way  to  the 
point,  Mr.  Deare  says  that  the  spi»it, 
nominally  puchweye,  was  really  a  coantnr- 
spirit  of  sufficient  potency  to  intoxicate ;  thai 
it  is  not  a  simple  product  of  vinous  fermemi- 
tion,  but  is  strengthened  by  the  admixture  of 
numerous  ingredients  used  by  the  distil- 
lers in  the  manufacture  of  distilled  spirit :  all 
this  is  foreign  to  t'ne  point.  He  admits  that 
it  is  not  manufactured  by  any  process  of 
distillaiion,  and  thus  admits  that  it  is  not  a 
country-spirit,  as  that  term  is  used  in  tltt 
Section  under  which  the  conviction  has  beea 
had. 

Mr.  Deare  suggests  that  the  excise-re\'esoe 
may  suffer  if  the  conviction  be  quashed. 
This  is  not  a  reason  which,  it  appears  to  me. 
it  is  open  to  us  to  consider.  The  law,  as  I 
have  above  indicated,  places  certain  restric- 
tions on  the  liquor,  and  these  the  Excise 
Department  may  legitimately  use.  The 
Deputy  Magistrate  says  he  has  ascertaioed 
that  the  spirit  is  manufactured  for  sale :  suck 
sale  may  be  punished,  and  possession  of  more 
than  the  authorized  quantity  may  be  punished 
also,  and  this  will  go  a  far  way  to  stop  socfa 
sale  if  it  exist,  but  beyond  the  law  we  cannot 
go.  I  think  that  the  conviction  should  be 
quashed.  If  it  be  found  necessar\-  to  take 
stronger  measures  to  i)rotect  the  revenue,  it 
will  be  for  the  Government  and  the  Legis- 
lature to  amend  this  law,  and  not  for  the 
judicial  tribunals  to  treat  as  offences  vfaat 
the  law  sanctions. 

Judgment  of  the  High  Court, 

Kemp,  y. — The  conviction  under  Section 
48,  Act  XXI.  of  1856,  is  illegal,  and  must  be 
set  aside. 

The  accused  did  not  manufacture  any 
country-spirit  which  is  described  in  Section 
90  of  the  Act  **as  any  spirit  made  by  the 
native  process  of  distillation,"  nor  did  tbey 
sell  any  spirituous  or  feripented  liquors  or 
intoxicating  drugs. 

The  lines,  if  realizec^  must  be  refunded. 
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The  8th  January  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Contraband  salt^Act  VII.  of  1864. 

(Miscellaneous  Case.) 

Gungadhur  Sahoo  and  two  others, 
Petitioners, 

Mr.  W,  C.  Bonnerjee  and  Baboo  Bhoyruh 
Chunder  Banerjee  for  the  Petitioners. 

In  a  case  of  conviction,  under  Act  V'll.  of  1S64,  of 
having  in  possession  contraband  salt,  the  penalty  cannot 
be  inflicted  on  the  owner  of  the  salt,  and  also  on  the 
servant  ur  ^omashta  of  the  owner  who  has  the  salt  in 
his  possession,  as  the  possession  of  the  latter  is  the 
possession  of  the  former. 

Kemp,  J, — These  three  parties  have 
been  convicted  under  Section  17,  Act  VII. 
(B.C.)  of  1864,  the  Salt  Act.  Gungadhur 
Sahoo  has  been  fined  Rs.  817-8  at  the  rate 
of  Rs.  5  per  maund  on  163  maunds  20  seers 
of  salt  in  excess  of  the  quantity  covered 
by  the  rowannahs.  Banchanidhi  Sahoo  has 
been  fined  Rs.  380  on  an  excess  of  76 
maunds  at  the  same  rate,  and  Dudhee  Sahoo, 
the  gomashta  of  Gungadhur  Sahoo  and 
Banchanidhi  Sahoo,  has  been  fined  in  two 
sums  of  Rs.  817-8  and  380.  The 
case  was  sent  for  by  Justices  Phear  and 
Morris,  notice  having  been  given  to  the 
Magistrate  and  also  to  the  Government 
pleader,  who  informs  the  Court  that  he  has 
received  no  instructions.  The  grounds 
upon  which  this  application  w^as  made  are 
contained  in  the  third  ground  in  the  petition 
of  application,  namely,  that,  assuming  the 
conviction  to  be  right,  an  offence  under 
Section  17  of  Act  VII.  (B.C.)  of  1864 
is  one  which  may  be  committed  by  two  or 
more  persons  jointly,  and  is  not  an  offence 
which  is  several  in  its  nature.  The  penalty, 
moreover,  not  being  a  fixed  sum,  but  vary- 
ing according  to  the  quantity  of  salt  held  to 
be  contraband,  the  full  amount  of  fine  which 
may  be  imposed  under  the  law  ought  not 
to  have  been  imposed  upon  both  Gungadhur 
Sahoo  and  Dudhee  Sahoo  in  the  one  case,  and 
upon  both  Banchanidhi  and  Dudhee  Sahoo  in 
the  other.  The  learned  Counsel  who  appears 
for  the  petitioners  has  called  our  attention  to 
a  decision  to  be  found  in  Volume  VII.,  Bombay 
Reports,  p.  39,  in  which  it  was  held  by 
the  Full  Bench  cof  that  Court  in  a  some- 
what analogous  case  under  a  Bombay  Act, 
with   reference  to   contraband  opium,  that, 


where  one  or  more  persons  are  concerned  in 
an  offence  coming  under  the  provisions  of 
that  Act,  the  offence  being  one,  there  ought 
to  be  only  one  penalty,  and  only  one  fine 
should  be  levied.  In  this  case,  which 
comes  under  Section  17,  Act  VII.  (B.C.)  of 
1 864,  it  appears  that  the  person  who  was  in  pos- 
session of  this  salt  was  the  gomashta  Dudhee 
Sahoo,  and  his  possession,  he  being  admit- 
tedly the  servant  of  Gungadhur  Sahoo  and 
Banchanidhi  Sahoo,  was  on  their  account, 
and,  therefore,  within  the  meaning  of  the 
Act,  the  possession  was  that  of  Gungadhui" 
Sahoo  and  Banchanidhi  Sahoo. 

We  think  that  the  offence  being  one,  and 
the  sum  in  which  the  parties  are  liable  to  be 
fined  not  being  a  fixed  one,  being,  of  course, 
as  stated  in  the  grounds  of  appeal,  liable  to 
vary  according  to  the  quantity  of  salt,  the 
Magistrate  was  wrong  in  law  in  fining  both 
Gungadhur  Sahoo  and  Dudhee  Sahoo  in  the 
one  instance,  and  Banchanidhi  Sahoo  and 
Dudhee  Sahoo  in  the  other  instance.  We 
therefore  quash  that  portion  of  his  decision 
which  fines  Dudhee  Sahoo  in  the  sums  of 
Rs,  817-8  and  380  respectively,  and 
direct  the  amount,  it  paid,  to  be  refunded. 
The  fines  imposed  upon  the  other  petitioners, 
Gungadhur  Sahoo  and  Banchanidhi  Sahoo, 
will  stand. 


The  25th  April  1874. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Breach  of  the  peace— Security — Procedure. 

Re/ertnce  to  the  High  Court,  undec  Section 
2g6  of  the  Code  0/  Criminal  Procedure, 
by  the  Sessions  Judge  of  Gya, 

Dilloo"  Singh 

versus 

Ootim  Singh  and  others. 

In  a  case  in  which  the  accused  were  charged  with 
unlawful  assembly  and  trespass,  the  Magistrate  acquitted 
the  accused,  but  eventually  ordered  the  parties  to  exe- 
cute bonds  and  furnish  security,  refusing  to  take  fur- 
ther evidence,  and  relying  on  the  evidence  which  had 
been  given  before  him  in  the  original  case  in  the  pre- 
sence of  the  accused. 

Held  that  the  proceedings  were  irregular;  the  order 
was  accordingly  set  asidc» 

Reference, — I  have  the  honor  to  submit, 
for  the  consideration  of  the  Court,  the  record 
of  this  case,  and  to  recommend  that  the 
orders    of    the    Joint    Magistrate    of    the 
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i6th    January,    directing    that    the    parties  the  accused.     He  writes  :**  This  is  speciailT 

Dilloo  Sinffh    Ootim     whose  names  are  given  ''allowed  under  Section  489  in   cases  of  a 

Sinph, Ruttoo Sinjjh, and     in    the    margin    shall  "conviction    for    the    substantive     offence; 

Lai  Behary  Sing^h.  be  bound  over  to  keep  "  the  evidence  is,  therefore,  legal  evidence  in 

the  peace,  be  set  aside.  ''  cases  under  Section  492."     I  confess  I  an 

The   circumstances   of   the    case   are   as  unable  to  follow  this   reasoning ;  the  infff- 

follow:  One   Dilloo  Singh  charged    Ootim  ence  I  should  have  thought  ought  rather  13 

Singh    and    others   before    the   police    with  have  been  the  oiher  way.     Especially  will 

unlawful   assembly  and   trespass ;   the  case  ,  this  argument  not  apply  to  the  case  of  Dillw 

was  enquired  into,  and  the  accused  were  sent  Singh,  who,  as  I  have  already  s.aid,  was  the 

up  for  trial.     On  trial,  the  Joint  Magistrate  complainant  on  that  former  occasion.    The 

acquitted  the  accused,  but  at  the  same  time  Joint  Magistrate  s  reference  to  Section  515 

ordered  that  all  the  parties,  complainant  as  is  obviously  made  under  a  misapprehensiou 

well  as  accused,  should  be  required  to  show  of    the    provisions    of    that    Section,   which 

cause  why  they  should  not  be  bound  over  to  have  nothing  whatever  to  do  with  the  msm- 

keep  the  peace.     This  order  was  passed  on  ner   in  which  witnesses   shall   be  prodnced 

the   14th  January,  and   by  it  the   i6th  was  before  the   Court,  but  niqrely  prescribe  the 

fixed  as  the  day  for  hearing.     The  parties  manner   in   which   their   evidence   shall  be 

appeared  upon  that  day,  and  presented  pcti-  recorded. 

tions   setting   forth    the    reasons    why    they        1  submit  that  the  proceedings  of  the  Joint 

should  not  be  bound  over;  at  the  same  time,  Magistrate  in  the  matter  of  taking  security 

tbey  applied  to  have  witnesses  summoned  to  keep  the  peace  are  altogether   irregular 

and  examined  in  support  of  their  statements,  and  illegal,  and  ought  to  be  quashed. 
The  Joint  Magistrate,  however,  declared  that,  Judgment  of  the  High  Court. 

in  his  opinion,  the  taking  of  further  evidence  '       -,  ^^      t^.        t    1     •         •  r   .l 

was  unnecessary,  and    at  once  ordered  the        ^'!"/'    ^--The    Ju.Jges     v.ew    o.    tk 

parties  to  execute  bonds  and  furnish  security. /■^f.^,'^ ''^'^r^'^    ,  ..,•,.-. 

These    orders    of    the    Joint    Magistral  ,    ^ ''«  ?"^^'  °  ,  '^\  J"'"'  M»?'«"-^te  mu,. 

appear  to  me  to  be  illegal,  inasmuch  as  ihey  ^«  ^l^'^^^^'^  '^'^  '"««*'• 

were    not    passed    after   adjudication    upon  

evidence    taken    before    him.      The    Joint  , 

Magistrate  would  at  first  seem  to  suppose  'The  28th  April  1874. 

himself  to  have  been  acting  under  the  pro-  Present : 

visions  of  Section  489  or  490  of  the  Code  .^.^    „     .^i^  p  y  j^emp  and  E.  G.  Birch. 

of  Crimmal  rrocedure;  but  he  clearly  was  r   /   - 

not  so.     Those  Sections  provide  for  the  tak-  J  ^  s^  - 

ing  of  bonds  and  securities  to  keep  the  peace  Sub-Registrar—Public  officer—Court— Judicial 

from  parties  who  have  already  been  convicted,       proceeding's— Jurisdiction  -Contempts  Govt 

but    here    there    was    not  only    no    convic-       -Z^^^c?^^-  ^^  ^^  ^V^^^7^$J^f 

lion  of  any  of  the  parties,  but  one  of  them        '^^^^  S"^'*^°'  ^35  &  43^,  &  Chapter  XXXII. 

was  actually  the  complainant  in  the  original  (Miscellaneous  Case.) 

case.     Under   those   circumstances,    it    was  Sardharee  Lai,  Petitioner. 

undoubtedly  the  duty  of  the  Joint  !Magis- 

trate  to  follow  the  course  prescribed  by  law  Mr.  M.  L.  Sandel  and  Baboo  Do&rga 

(Section  491   and   following)   as  that  to   be  Mohun  Dass  for  the  Petitioner. 

adopted   in   cases    in   which    a   breach    of   the         a  Sub-Re^istrar  is  a  public  officer ;  his  prnceedfngs 

peace  may  be  apprehended  on  grounds  inde-  are  judicial  proceedings  within  the  meaning  of  Sec- 
pendent  of  any  previous   proceedings  in  the  *^'".--?.°^  ^^^  Penal  Code;  and  h^  Court  is  a  Coo rr 
'^                     1      '     L        J          1         •  J                     ,  wiihm  the  ineanm?  of  that  word  in  the  Evidence  Act. 
Courts;  to  have  heard  such  evidence  as   the         in  cases  under  Section  22s  of  the  Penal  Code,  rhr 
parties  may  have   had   to  offer  ;   and    to   have  Court  in  which  the  offence  is  committed  is  to  try  thr 

pronounced  judicially  upon  the  same  before  ^^^^'r?'  ^"Vru  ^'f^^vvvn  ^%^  \^^'f^^^  ^^  '^"^ 

*^        .  .        ,     J  .  '       \  ,„,  .     ,         ,        ,  nrovisjons  ot  Chapter  A \All.  of  the  Lode. 

requirmg  bonds  or  security.       1  his  he  clearly         where,    in  a   case    under      Section  22S.    the  Sofc. 

did  not  do,  and  his  proceedings  consequently  Regristrar,  before  whom  the  offence  was  committed,**' 

appear  to  me  to  be  iljpgal  an.l  liable  to  be  ,  |;°f/,;-«^:^MTgtsfrar.;rd  ;t^i.""i  Ji«r.  '"^'^  "  *" 
quashed  as  such. 
The  Joint   Magistrate   is  of  opinion  that        Kemp,  J. — This  is  a  very  petty  case,  but 


he  was  at  liberty  to  make  use  of  ihe 
evidence  recorded  in  the  original  case,  it 
having    been    taken    in    the    presence    of 


several  })oints  of  law  have  teen  raised  in  the 
course  of  the  argument  which  must  te 
decided.     The  accusod  is  a  pleader  of  the 
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Bhaiigulpore  Court.  The  Sub- Registrar  of 
that  place  brought  a  charge  against  him 
under  Section  228  of  the  Indian  Penal  Code, 
and  the  Assistant  Magistrate  has  fined  the 
petitioner,  the  pleader,  Rs.  10.  The 
Assistant  Magistrate  says  that  the  pleader 
has  in  words  admitted  the  offence — that  he 
reasoned  unbecomingly  wiih  a  public  servant 
in  the  course  of  a  proceeding,  which  the  law- 
says  shall  be  held  to  be  a  judicial  proceeding, 
and  threatened  to  publish  his  conduct  in  the 
newspapers — a  speech  most  unbecoming  to 
make  in  his  presence.  The  Assistant 
Magistrate  reg;rets  that  he  should  have*  to 
punish  a  man  in  the  accused's  position,  and 
therefore  thinks  that  a  nominal  fine  of  Rs.  10 
will  meet  the  requirements  of  this  case.  It 
is  now  contended  in  this  Court  that  the 
conviction  is  illegal,  inasmuch  as,  if  the 
Sub-Registrar  be  considered  to  be  a  public 
officer,  and  if  his  proceedings  be  considered 
to  be  judicial  proceedings,  and  if  he  is  to  be 
considered  to  be  a  Court,  then  the  Assistant 
Magistrate  had  no  jurisdiction,  inasmuch  as 
the  said  Sub- Registrar  did  not  proceed  under 
Sections  435  and  436  of  the  Criminal 
Procedure  Code ;  and  there  is  also  an  objec- 
tion that  the  Magistrate  has  not  examined 
the  witnesses  of  the  accused,  or  given  him 
an  opportunity  of  adducing  any  evidence  on 
his  behalf. 

We  think  that  there  c?n  be  no  doubt 
that  the  Sub-Registrar  is  a  public  officer; 
that  point  is  clear  under  the  Registra- 
tion Act.  We  also  think  that  the  proceed- 
ings of  a  Sub- Registrar  are  judicial 
proceedings  within  the  meaning  of  Section 
228  of  the  Penal  Code.  That  also  is  set 
at  rest  by  the  Registration  Act,  Section 
82,  Then,  on  turning  to  the  Criminal  Pro- 
cedure Code,  we  find  that  offences  under 
Section  228  are  triable  by  the  "  Court,' 
using  the  word  "  Court  ''  generally,  in 
which  the  offence  was  committed,  subject  to 
the  provisions  contained  in  Chapter  XXXII.; 
that  is  to  say,  the  Court  in  which  the  offence 
is  committed  is  to  try  the  offence,  but  that 
the  procedure  is  to  be  restricted  by  the 
provisions  of  Chapter  XXXII.  Now,  in  the 
new  Evidence  Act,  a  "  Court "  is  described 
thus:  *'A  Couit  includes  all  Judges  and 
**  Magistrates,  and  all  person,  except 
"arbitrators,  legally  authorized  to  lake  evi- 
''dence."  There  is  no  doubt  that  he  Sub- 
Registrar  under  the  Registration  Act  is 
legally  authorized  tto  take  evidence,  and 
therefore  his  Qour  is  a  Court  under  the 
interpretation  put  upon  that  word  by  the 
Evidence  Act ;  and  ^h<?dule  IV.  to  the  Code 


of  Criminal  Procedure,  column  7,  says  that 
an  offence  under  Section  228  is  triable  bv 
the  Court  in  which  the  offence  is  committed 
under  Chapter  XXXII.,  Section  435.  Now, 
Section  435  refers  to  offences  under  several 
Sections,  and,  amongst  other  offences,  to 
offences  under  this  ver}-  Section  228  of  the 
Indian  Penal  Code,  and  enacts  that  the  Court 
may  take  cognizance  of  such  offences,  and 
adjudge  the  offender  to  punishment  by 
fine  not  exceeding  Rs.  200,  and,  in  default 
of  payment,  by  imprisonment  in  the  civil 
jail  for  a  period  not  exceeding  one  month, 
unless  such  fine  be  sooner  paid,  and  that,  in 
every  such  case,  the  Court  shall  record  the 
facts  constituting  the  offence,  with  any 
statement  the  offender  mav  make,  as  well  as 
the  finding  and  sentence.  Then  Section  436 
goes  on  to  say  that,  if  the  Court  in  any  case 
considers  that  the  person  accused  of  any 
such  offence  should  be  imprisoned  otherwise 
than  in  default  of  paynient  of  fine,  or  that  a 
fine  exceeding  Rs.  200  should  be  imposed 
upon  him,  such  Court,  after  recording  the 
facts  constituting  the  offence  and  the  state- 
ment of  the  accused  person  as  before 
provided,  shall  forward  the  case  to  a  Magis- 
trate. Now,  in  this  case,  the  Sub-Registrar 
has  proceeded  neither  under  Section  435 
nor  under  Section  436.  We  think,  therefore, 
that  the  Assistant  Magistrate  had  no  juris- 
diction in  the  case.  We  quash  his  order, 
and  direct  the  fine  to  be  refunded. 
Birch,  y. — I  concur. 


The -28th  April  1874. 

*  Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

High  Court — Sanction  to  prosecute— False  evi- 
dence—Act^X.  of  i872,!Section  468. 

(Miscellaneous  Case.) 

Money  Mohun  Dev,  Peiiiioner, 

versus 

Dinonath  Mullick,  Opposite  Party. 

Mr.  S.  y.  Leslie  for  the  Petitioner. 

Baboo  Bhowanee  Churn  Dutt  for  the 
Opposite  Party. 

In  a  case  in  wiiich  the  High  Court  was  asked,  under 
Section  46S,Code  of  Criminal  Procedure, to  sanction  a  pro- 
!  secution  for  jriving-  false  evidence  of  a  plaintiff  in  a  suit 
before  a  Small  Cause  Court,  which  Court  had  refused  such 
leave  to  defendant,  it  was  held  that  the  High  Court  would 
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not  be  justified  in  exercising  the  discretion  vested  in 
them  by  Section  468,  unless  it  appeared  very  clearly  that 
there  were  strong  grounds  for  granting  the  sanction. 

Kempy  J. — This  is  an  application  on  the 
part  of  the   petitioner   before  us.,    who  was 
the  defendant  in  a  case  before  the    Small 
Cause  Court  Judge  of  Sealdah,  for  sanction 
to  prosecute  the  plaintiff  in  that  case,  Dino- 
nath  Mullick,   under  Sections  210  and   193 
of  the  Indian  Penal  Code ;    under   Section 
210,  for  fraudulently  obtaining  a  decree  for 
a  sum  not  due,  or  for  a  larger  sum  than  the 
amount  due;  and,  uqder  Section   193,  for 
giving   false    evidence.     The   Small    Cause 
Court  Judge  has  refused   to   give  sanction 
for  the  prosecution,  and  the  petitioner,  Money 
Mohun  Dey,  has,  therefore,  applied  to  this 
Court  to  exercise  the  powers  vested  in  it  by 
Section  468  of  the  Code  of  Criminal  Pro- 
cedure,  which    lays   down   that   an    offence 
committed  under  Section  193  of  the  Indian 
Penal  Code  shall  not  be  entertained  in  any 
Criminal  Court,  except  with  the  sanction  of 
the  Court  before  or  against  which  the  offence 
was  committed,  or  of  some  othei   Court  to 
which   such   Court   is   subordinate.     It   has 
been  conceded  by  the  pleader  on  the  other 
side  that  the  Small   ('ause  Court  Judge  is 
subordinate   to   this   Court.     The   question, 
therefore,  is  whether,  in  the  exercise  of  our 
discretion,  we  ought  to  sanction  this  pro- 
secution.    Now.  on  referring  to  the  decision 
of  the  Small  Cause  Court  Judge  in  the  suit, 
we    find    that   he    lays    down    these    issues, 
namely,  whether  the  promissory    note    was 
executed,  and  whether  the  payment  of  Rs.  1 5 
was  made  on   account  of  the   debt,  or  on 
account  of   the    costs.     He   goes    into    the 
evidence  on  these  two  points,  namely,  as  to 
the  execution  of  the  promissory  note,  and  as 
to  whether  the  Rs.  15  were  paid  on  account 
of  costs  or  on  account  of  the  debt,  and  on 
balancing  the  evidence  and  probabilities  he 
is  inclined  to  hold  that  the  promissory  note 
was  given  by  the  defendant  and  accepted  by 
the  plaintiff,  and  that  the  payment  of  Rs.  15 
was  not  on  account  of  costs,  but  on  account 
of  the  debt.     He  says,  in  commenting  upon 
the   evidence,    that    the    evidence   of   Raj- 
chunder  Dey  may  not  have  been  altogether 
satisfactory  and  convincing,  but  that  he  sees 
no  reason  to  doubt  the  witness  Dhurneedhur, 
who   made  the    payment   of    Rs.    15,   and 
endorsed  the  same  on  the  promissory  note. 
Then   he  takes  into  consideration  the  pro- 
babilities of  the  case,  and  says  that  it  is  not 
probable  that  this   payment  would  have  been 
made   without   some  entry  or   acknowledg- 
ment.   Then,  with  reference  to  the  evidence 


of  the  vakeel  Khetter  Mohun  Biswas,  be 
says  that,  although  it  is  entitled  to  credit  it 
does  not  show  that  he  was  an  attentiTc 
observer  of  all  that  passed  between  the 
plaintiff  and  defendant  at  the  time  of  the 
compromise,  or  sufficiently  acquainted  with 
the  facts  to  be  a  competent  witness.  There- 
fore, it  is  very  clear  from  this  commentary  of 
the  Judge  upon  the  evidence  that  his  findiag 
that  the  promissory  note  was  given  vas 
arrived  at  on  a  balance  of  evidence,  and  that 
there  was  no  decided  preponderance  in 
favor  of  the  defendant  in  the  case;  and 
then,  when  he  is  applied  to  for  sancti<Mi  to 
prosecute,  he  also  says  that,  in  deciding  the 
suit,  he  found  upon  the  greater  weight  of 
the  evidence  and  upon  the  probabilities  of 
the  case  that  the  promissory  note  was  exe- 
cuted, but  at  the  same  time  he  says  that  he 
does  not  think  there  was  any  fraudulent 
motive  on  the  part  of  the  opposite  party  in 
bringing  the  suit,  and  that  the  evidence 
given  by  the  petitioner  was  not  so  over- 
powering and  free  from  all  taint  as  to  render 
a  conviction  in  the  Criminal  Court  probable. 
He,  therefore,  seems  to  have  exercised  a 
proper  discretion  in  the  matter,  and  unless 
we  were  shown  very  clearly  that  there  were 
strong  grounds  for  granting  our  sanction, 
when  the  Court  in  which  the  alleged  offence 
was  committed,  and  who  was  in  a  better 
position  than  we  are  to  judge  of  the  motives 
of  the  parties  and  of  the  weight  of  the 
evidence  given  by  them,  has  refused  to  do 
so,  we  should  not  be  justified  in  exercising 
the  discretion  vested  in  us  by  Section  468. 
The  rule  must  be  discharged. 


The  6th  May  1874. 
Present: 

The  Hon'ble  W.  Markbv  and  Romesh  Chan- 
der  Mitter,  Judges. 

Compensation— Charg^e— Acquittal — ^Act  X.  of 
1872,  Sections  209,  2ix,  &  220. 

Reference  to  the  High  Couriy  under  Sedi&n 
2q6  of  the  Code  of  Criminal  Procedure,  by 
the  Magistrate  of  Midnapore, 

Radhanath  Panja 

versus 

Wooma  Churn  Chowdhry  and  another. 

Where  a  formal  charge  has  been  diawn  up,  a»d  tb« 
accused  tried  and  acquIttP!d,  the  acquittal  shouU  be 
one  under  Section  220,  Code  of  Criminal  Prooedw> 
and  not  under  Section  211,  and  therefore  00  coaip««»* 
tion  can  be  awarded  to  the  accused  under  Sccti«»**j 
in  such  a  case.  * 
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Reference. — A     complaint     of     iheft     of 
standing  rice  was  made  before  the  Deputy 
Magistrate  of  Gurbetta  on  tiie  i6tii  October 
1873.     The  defence  was,  as  usual,  a  claim  to 
the   land   and   crop    in   question.     A   local 
enquiry   was  ordered,    and   as   the   Deputy  I 
Magistrate  was  expecting  to  visit  that  pait  i 
of  the  country  himself,  he  delayed  the  case  1 
till   he    went   there.     In    this   way,    various  ' 
delays    occurred,    and    finally    the   Deputy  ' 
Magistrate  heard  the  evidence  for  the  pro- 
secution at  Gurbetta,  and  drew  up  a  charge 
on  the  9th  March  under  Section  379,  Indian 
Penal  Code. 

Immediately  afterwards,  the  Deputy  Magis- 
trate was  transferred  to  Behar  on  famine- 
work,-  and  the  case  came  into  the  hands  of 
Baboo  Gossain  Das  Dutt,  a  temporary 
Deputy  Magistrate  employed  in  relieving  dis- 
tress in  the  neighbourhood  where  the  alleged 
offence  was  committed,  who^has  been  vested 
with  third-class  magisterial  powers. 

His  decision,  copy  of  which  I  append, 
will  show  that  he  held  a  local  enquiry,  and 
took  some  trouble  with  the  case,  which 
resulted  in  the  acquittal  of  the  accused. 

The  irregularity,  or  rather  illegality,  which 
forms  the  subject  of  this  reference  is  that, 
instead  of  acquhting  under  Section  220, 
Criminal  Procedure  Code,  as  the  Deputy 
Magistrate  should  have  done  when  a  charge 
had  been  drawn  up,  he  acquitted  under 
Section  211,  and  thus,  treating  the  case  as 
a  suinmons-case,  awarded  the  accused 
Rs.  50  compensation  under  Section  209. 

Had  he  acquitted  under  Section  220,  he 
could  not  have  made  this  award. 

If  the  High  Court  consider  the  illegality 
established,  it  is  further  desirable  that  they 
should  quash  the  order,  because  it  cannot, 
I  submit,  be  regarded  as  a  judicious  one. 

The  case  was  not  free  from  difliculty. 
The  first  local  enquiry  held  by  the  canoongo 
resulted  in  favor  of  the  complainant.  The 
Deputy  Magistrate  of  the  Sub-division 
was  himself  sufficiently  impressed  with 
the  evidence  for  the  complainant  to  draw  up 
a  charge.  Even  the  chief  witness,  on  whom 
the  officer  who  subsequently  passed  the 
order  of  acquittal  relies,  stated  that  the  com- 
plainant had  cultivated  the  land  during  the 
last  preceding  year.  It  was  not,  therefore, 
a  case  in  which  the  power  conferred  by 
Section  209  ought,  it  appears  to  me,  to  have 
been  resorted  to,  even  were  it  legal. 

Decision  of  the  Deputy  Magistrate. 

This  \s  a  con^piaint  of  theft  and  crimi- 
nal trespass  against  the  talookdar  of  the 
village  of  Konkabatt]^.     Tlie  complainant,  a 


ryot,  states  that,  on  the  2  7ih  of  Assin  last, 
the  accused  Wooma  Churn  Chowdhry,   with 
his  six  servants,  were  cutting  away  his  paddy 
during  the  night,  and  that  he  came  to  know 
of  this  suddenly  when  he  was  going  to  call 
a  physician  for  his  wife  that  very  night ;  he 
immediately  rebuked  the  accused,   but  was 
abused,  and  through  fear  kept  himself  at  a 
distance,  and  cried  for  help.     On  this,  some 
fourteen  or  fifteen  persons  came  out,  and  saw 
the  accused  cutting  the  paddy ;  but  at   the 
same  time  he  states  that  they  will  not  give  their 
evidence  in  his  favor.     He  then  cites  Jagan- 
nath  Bagdi,  Sreeram  Pal,  and  Kali  Santh  as 
his  principal  witnesses ;  but  none  of  these 
were  examined  in  the  first  instance.    I  received 
the  case  when  the  prosecution  was  finished, 
and  the  evidence  for  the  defence  was  called 
for.     The  accused  Wooma  Churn  pressed  me 
very  much  for  a  local  enquiry;  but  as  the 
case    had    once    been    investigated    by    the 
canoongo,  I  refused  to  investigate  the  same 
again.    A  few  days  after,  the  complainant  also 
agreed  to  a  further  investigation  being  made ; 
and  as  I  wa.s  about  to  proceed  to  those  places 
for  other  business,  I  consented  to  investigate 
the  case  locally  myself.     Before  I  took  up 
the  case,  the  prosecutor  produced  two  wit- 
nesses  only,   one  Dinonath   Rai,  whom  .he 
had  brought  to  the  Court  to  speak   in  his 
favor,    and    the    other    Rajaram    Ghose,    a 
recorded  bad  mash.     On  the  other  hand,  the 
defendant   produced  constable    Montarood- 
din  as  his  principal  witness.     This  constable 
had   been   deputed    to   the   village   to  keep 
peace  with  regard  to  another  piece  of  land 
between  the  same  parties  on  the  same  date, 
and  he  states  that,  on  the  day  of  the  occurrence, 
he  was  on  the  spot,  and  heard  nothing  about 
the  present  theft.      The  other   witnesses  are 
the  defendant's   servants  and   ryots,    whom 
the   Court  can  either  believe  or   disbelieve 
according  to  circumstances.      There  are  two 
parties   in    the    village,    in    one    of    which 
Wooma   Churn    Chowdhry    is   the    leader; 
the  other  party  is  very  strongly  headed  by 
Ram  Taruck  Barik  and  the  Roy  family  of 
Gohaldanga,   and  several  cases  were   insti- 
tuted in  the  Civil  Courts  for  dispossessing 
Wooma  Churn   from    his  landed  property. 
Some   of  these   cases  are   still    pending  in 
the  High  Court,  and  during  the  last  year  no 
less  than  seven  cases  were  instituted  against 
Wooma  Churn  in  the  Criminal  Courts.     In 
a  village   where   such    strong   party-feeling 
exists,  it  is  very  difficult  to  ascertain  which 
party  is  right,  and   which  is  in  the  wrong. 
I    therefore    enquired    of    everybody,    and 
tried  to  find  out  witnesses  who  would  give 


u 


Criminal 


TH»  WEEKLY  REPORTER. 


Rulings. 


rvoi.  xxn. 


me  the  truth,  and  therefore  examined  Shibo- 
prosad  Acharjee,  talookdar  of  a  portion  of 
the  village ;  and  his  deposition  shows  that 
the  land  in  (lucsiion  was  in  possession  of 
Wooma  Churn  for  a  long  time,  and  that 
he  did  not  pay  any  rent  for  the  same,  but 
says  that  it  was  cultivated  by  the  com- 
plainant last  year ;  there  is  only  one  wall 
between  the  disputed  land  and  the  house  of 
Wooma  Churn :  the  land  is  a  long  strip  of 
ground  outside  the  wall  of  Wooma  Churn, 
half  of  which  the  complainant  claims  ;  the 
other  half  he  would  not  say  whose,  or  even 
feign  to  know  to  whom  it  belongs.  Moreover, 
the  complainant  was  the  servant  of  Wooma 
Churn,  and  has  been  dismissed  for  about  a  year 
or  two.  Besides  Shiboprosad,  I  examined 
Kali  Santh,  whom  the  complainant  had 
cited  as  his  witness  in  the  first  deposition, 
Nanda  Rai,  Sreenath  Rai,  Haro  Hhandari, 
Anundo  Pakhira,  Ram  Chand  Bhandari, 
and  several  others  who  passed  along  the 
road  while  I  was  enquiring,  and  they  all 
said  that  the  land  was  Wooma  Churn  Chow- 
dhry's,  and  that  he  had  always  cultivated 
the  same.  Under  these  circumstances,  I  am 
inclined  to  think  that  the  case  is  a  false  one 
got  up  by  the  Gohaldanga  party  to  put 
Wooma  Churn  in  difliculty,  and  consequently 
dismiss  the  same  n.s  a  vexatious  one,  and 
acc[uit  Wooma  Churn  and  Basdeb  Bagdi 
under  Section  211,  Criminal  Procedure 
Code.  Further,  1  do  not  at  all  believe  that 
Wooma  C  hum  did  cut  paddy  during  the 
night.  Considering  the  position  of  the  dis- 
puted land  and  the  house  of  Wooma  Churn, 
and  his  position  as  talookdar  of  the  greater 
portion  of  the  village,  it  was  not  at  all 
necessary  for  him  to  cut  awav  the  paddv 
during  the  night ;  and  in  my  opinion  a  simple 
dismissal  of  a  false  and  vexatious  charge  is  not 
sufficient  remedy  for  others  to  deter  others 
from  the  same,  and  therefore  award  that  the 
complainant  Radhanath  Panja  shall  pay  to 
the  accused  Wooma  Churn  Chowdhrv  a  sum 
of  Rs.  50  as  compensation,  and  in  default 
of  payment  shall  undergo  imprisonment  in 
the  civil  jail  for  a  period  of  thirty  days.  The 
fine  to  be  realized  under  Section  209,  Crimi- 
nal Procedure  Code. 

The   Court   finds   that   the   complaint    of 
Radhanath    Panja    is    not    proved,    acquits 
Wooma  Churn  Chowdhry  and  Basdeb  Bagdi, 
and  directs  that  they  be  discharged. 
Judgment  of  the  High  Court. 

Mnrkby,  J. — We  agree  with  the  Magis- 
trate that  the  order  of  the  Deputy  Magis- 
trate was  illegal,  and  direct  that  it  be  set 
aside. 


The  9th  May  1874. 

Present  : 

The  Ilon'ble  F.  B.  Kemp  and  K.  («.  Birch. 

Judges, 

Evidence  —Oath — Child— Irregularity  —  Fnrther 
charg;^e  —  Accused  — Cross-examination—Act 
I.  of  1872,  Section  318— Act  X.  of  1872,  Sectioa 
283 -Act  X.  of  1873,  Section  13. 

Committed  I)v  the  Joint  Magistrate,  and  tried 
1{Y  the  Sessions  Judge  of  Patna,  on  a 
charge  of  attempt  at  murder. 

The  Queen 

versus 

Mussamut  Itwarya,  Appellant, 

Mr.  Cot  lis  and  Baboo  Kalikishen  Sein  for 

the  Appellant. 

The  evidence  of  a  child  of  immature  ajje — "^ho  tfes 
ScssionsJ  udjrc  considered  understood  the  question's  vfakh 
were  put  to  her,  and  who  was,  therefore,  a  cf^rapetesit 
witness  under  Section  318  of  the  Kvidence  Act- takea 
by  the  Sessions  Judge  on  a  simple  affirmation,  hecaa^e 
she  was  not  aware  of  the  responsibility  of  an  oath,  wa? 
held  to  be  admissible  as  evidence  under  Section  i^  ol 
the  Oaths  Act  X.  of  \^y\. 

Case  of  Dwarkanath  Dutf  (7  W.  K.  15),  which  niW 
that  a  Court  before  which  a  second  trial  is  hdd  ba* 
nothings  to  do  w'th  the  evidence  jfiven  in  the  fortsff 
trial  except  for  the  purpose  of  ascertaining  whether  tbe 
offence  in  the  two  trials  is  the  same,  followed. 

A  prisoner  ori;^inally  charj^ed  with  an  offenci-  noicr 
one  Section  (302)  and  acquitted  of  that  charjjr  wa-iowv 
mitted,  the  day  followinx*-  that  on  which  she  was  acquit- 
ted, for  trial  under  another  Section  (307),  withcmt  anj 
witnesses  beinjj  examined  on  the  charge  under  Section 
307,  and  without  havingany  opportunity  of  crosN-exarom- 
ing  the  witnesses  on  the  first  charge  with  respect  to  th* 
second  charge.  Held  that  the  irregularity  was  one uhni 
was  not  covered  by  Section  2S3,  Code  ol  Criminal  Pn*- 
ccdure,  and  that  the  prisoner  had  been  prejudiced  thent- 
by  in  her  defencJ.  The  trial  under  Section  307  wa> 
accordingly  quashed,  and  a  new  trial  ordered. 

Kemp^  ^.--This  prisoner  has  been  con- 
victed under  Section  307  of  the  Indian  Penal 
Code,  and  has  been  sentenced  to  transporta- 
tion for  ten  years.     The  trial  was  by   fur}*. 
The  points  taken  are,  ist,  that  the  Judge  was 
wrong  in  not  permitting  ihe  Jury  to  refer  to 
the  evidence  in  a  case  in  which  ibis  prisoner 
was  committed  for  an  offence  under  Section 
302,  and  of  which  she  has  been  acquitletl.l 
inasmuch  as  the  evidence  in  both  trials  istbe| 
same,  and  refers  to  the  same  occurrence  and 
to  the  same  party  accused  ;  2nd,  ihat  lie 
evidence  of  the  witness  Ramkooeree  is  not 
legal  evidence,  as  Section  318  of  the  Evidence 
Act  does  not  obviate  the  necessity  of  an  oath 
or  solemn  affirmation. 

Another  point  of  law  •has  been  taken 
before  us  by  the  learned  Counsel  who  appears 
for  the  prisoner,  name4y,  that  no  preliminary 
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enquiry  was  held  by  the  Joint  Magistrate 
with  reference  to  the  charge  of  an  offence 
under  Section  307  ;  that  the  prisoner  was 
not  put  upon  her  defence  upon  that  charge : 
and  that  she  has  been  prejudiced  by  this 
irregularity  in  the  procedure,  inasmuch  as 
she  had  no  opportunity  of  cioss- examining 
the  witnesses  on  this  charge,  and  has  been 
deprived  of  the  benefit  of  testing  the 
accuracy  of  their  evidence  by  comparing  their 
depositions  in  the  Sessions  Court  with  the 
evidence  which  they  gave  before  the  Joint 
Mai^istrate. 

With  reference  to  the  objection  taken  as 
to  the  inadmissibility  of  the  evidence  of  the 
girl  Ramkooeree  under  Section  15  of  Act 
II.  of  1855,  the  old  evidence  law,  this  evidence 
would  have  been  admissible.  Section  15 
enacts  that  "  any  person  who,  by  reason  ot 
immature  age  or  want  of  religious  belief,  or 
who,  by  reason  of  defect  of  religious  belief, 
ought  not,  in  the  opinion  of  the  Court,  to  be 
admitted  to  give  evidence  on  o.ith  or  solemn 
affirmation,  shall  be  admitted  to  give 
evidence  on  a  simple  affirmation ,  declar- 
ing that  he  will  speak  the  truth  -  the 
whole  truth — and  nothing  but  the  truth."' 
Now,  in  this  case,  Ramkooeree  is  a  child  of 
immature  age  ;  she  has  been  examined  on 
simple  affirmation,  and  her  evi:lence  would 
have  been  admissible  umler  Act  II.  of  1855. 
We  have  now  to  consider  wheihcr,  under  the 
new  law,  her  evidence  is  admissible.  Under 
Section  318  of  the  Evidence  Act,  this  little 
girl  is  a  competent  witness,  tor  the  Court 
below  has. considered  that  she  imderstood  the 
questions  put  to  her,  and  was  able  to  give 
rational  answers  to  those  questions  ;  but  it 
has  been  contended  that,  although  she  is  a 
competent  witness,  her  statement  is  inadmissi- 
ble, inasmuch  as  it  is  not  a  statement  on 
oath  or  solemn  affirmation,  and  we  have 
been  referred  to  Act  X.  of  1873.  Section  5 
enacts  that  oath  or  solemn  aflfirmation  shall  be 
made  by  the  following  persons — namely,  all 
witnesses,  that  is  to  say,  all  persons  who  may 
lawfully  be  examined,  or  give,  or  be  reciuired 
to  give,  evidence  by  or  before  any  Court  or 
person  having,  by  law  or  consent  of  parties, 
authority  to  examine  such  persons  or  to 
receive  evidence.  The  learned  Counsel, 
therefore,  contends  that,  inasmuch  as  this  girl 
has  not  been  examined  on  oath  or  solemn 
affirmation,  her  evidence  is  inadmissible  ;  but, 
under  Section  13  of  the  same  Act,  it  is 
enacted  that  *'  no  omission  to  take  any  oalh 
or  make  any  aftirmation,  any  substitution 
of  any  one  for  any  other  of  them,  and  any 
rrcgularity  whatever  m  the  form  in  which  any 
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one  of  them  is  administered,  shall  invalidate 
any  proceeding  or  render  inadmissible 
any  evidence  whatever  in  or  in  respect  of 
which  such  omission,  substitution,  or  irregu- 
larity took  place,  or  shall  affect  the  obligation 
of  a  witness  to  state  the  triuh."  Now,  it  is 
clear  that,  in  this  case,  the  Sessions  Judge, 
being  of  opinion  from  the  answers 'given  by 
this  little  girl  that  she  was  not  aware  of  the 
responsibility  of  an  oath,  examined  her  on 
simple  affirmation.  Therefore,  the  omission 
to  examine  the  witness  on  oath  or  solemn* 
affirmation  was  an  omission  which  was 
knowingly  made  by  the  Judge ;  and  it  cannot 
be  said  that,  because  the  omission  was 
knowingly'  made,  it  renders  the  evidence 
inadmissible  under  Section  5,  for  Section  13 
says  that  no  omission  of  any  kmd,  whether 
made  knowingly  or  otherwise,  shall  render 
the  evidence  of  a  witness  inadmissible.  We 
therefore  do  not  think,  on  the  first  point,  that 
the  child's  evidence' was  inadmissible,  and  the 
Judge  has  properly  left  the  amount  of 
credibility  to  be  attached  to  her  evidence  to 
the  consideration  of  the  Jury. 

Then  with  refer*.Mice  to  the  second  point, 
namely,  that  the  Judge  ought  to  have  allowed 
the  Jury  to  refer  to  the  evidence  of  the  former 
trial  for  murder  in  which  this  prisoner  was 
acquitted,  we  observe  that  the  Judge,  in  his 
charge  to  the  Jury,  remarked  that  '*that  case 
was  not  before  them,  and  that  they  must  be 
governed  solely  by  the  evidence  in  the  case 
before  them,'"  that  is,  the  present  case,  in 
which  the  prisoner  is  charged  with  an  offence 
under  Section  307.  With  reference  to  this 
point,  we  would  refer  to  the  remarks  made 
by  the  late  Chief  Justice,  Sir  Barnes  Peacock, 
in  the  case  of  Dwarkanath  Duit,  to  be  found 
in  Volume  VI L,  Weekly  Reporter,  p.  15, 
Criminal  Ruling:?,  to  the  effect  that  a  Court 
i  before  which  a  second  trial  is  held  has 
nothing  to  do  with  the  evidence  given  on  the 
former  trial,  except  for  the  purpose  of 
ascertaining  whether  the  oft'ence  which 
formed  the  subject  of  the  first  trial  is  the 
same  as  that  which  forms  the  subject  of  the 
second  charge.  If  the  offence  is  the  same,  the 
former  conviction  or  acquittal  is  a  bar  to  the 
second  trial,  whether  the  second  Court  consi- 
ders that  the  former  conviction  or  acquittal  was 
warranted  by  the  evidence  given  in  the  first 
trial  or  not.  If  the  offence  is  not  the  same, 
the  former  conviction  or  acquittal  is  no  bar 
to  the  trial  upon  the  second  charge,  notwith- 
standing that  the  evidence  given  in  the  two 
cases  is  the  same:  and  ihe  Court,  whether 
the  same  as  that  which  tried  the  prisoner  for 
the  first  offence  or  a  different  Court,  isbound^ 
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to  apply  ils  own  judgment  to  the  evidence 
before  it,  and  to  give  a  verdict  according  to 
its  own  conviction.  Now,  in  this  case,  it  is 
clear  that  the  offence  is  not  the  sime  on 
which  the  prisoner  Ilwarya  had  been  com- 
mitted on  a  charge  of  murder  of  the  boy 
Jugurnath  under  Section  302.  In  the  pre- 
sent case,  she  is  committed  on  a  charge  of 
•attempting  to  murder  the  girl  Ramkooeree 
under  Section  307 ;  and  therefore  we  do  not 
think  that  the  Judge  was  wrong  in  that  part 
of  his  charge  to  the  Jury, 

Then  we  come  to  the  third  point,  and  wc 

think  that  there  must  be  a  re  trial  for  the 

following  reasons.     On  the  3 1st  of  December 

1873,    ^^^    Officiating    Joint    Magistrate   of 

Patna  drew  u|)  a  charge  against  the  prisoner 

Itwarya,   charging  her  with  the    murder  of 

Jugurnath  under  Section  302.     The  prisoner 

was  called  upon  to  enter  upon  her  defence ; 

she  did  so,  and  on  the  same  day,  namely,  on 

the  31st  of  December,  a  charge  was  drawn  up, 

and  she  was  committed  on  that  charge  alone, 

and  she  was  acquitted  of  that  charge  on  the  6th 

of  February.     On  the  7th  February,  we  find 

that    the    Magistrate    adds    the    following 

remarks  to  his  former  juigment  or  reasons  of 

committal,  viz,:  *  Mussamut  Itwarya  is  also 

committed    to    take    her    trial     before    the 

Sessions  Judge  on  a  charge  of  aticmpting  10 

murder  the  girl  Ramkooeree  under  Section 

307.''     The   prisoner   Itwarya   was   not   put 

upon     her     defence;     no     witnesses     were 

examined  with  reference  to  the  second  charge 

under  Section  307 ;  and  all  that  was  done 

was   to   ask    her   on    the    7th    of    February 

whether  she  wished  to  examine  any  further 

witnesses    before    the    Sessions    Judge,    on 

which  dale  she  intimated  that  she  did   not 

require  any  further  witnesses  to  be  sent  for, 

but  would  examine  the  witnesses  she  had 

already  named  on  the  former  charge.     Now, 

under  Section  283  of  the  Code  of  Criminal 

Procedure,  no  finding  or  sentence  passed  by 

a    Court  of   competent  jurisdiction   can  be 

reversed  or  altered  on  appeal  -on  account  of 

any  error  or  defect  either  in  the  charge  or  in 

the  proceedings  on  or  before  the  trial,  or  on 

account  of  the  improper  admission  or  rejection 

of  any  evidence,  or  by  any  misdirection  in 

any  charge  to  a  Jury,  unless  such  error  c r 

defect  has  occasioned    a  failure  of  justice, 

either  by  affecting  the  due  conduct  of  the 

prosecution,  or  by  prejudicing  the  prisoner 

in  her  defence.     Now,  in  this  case,  it  is  clear 

that  the  procedure  in  the  Joint  Magistrate's 

Court   has   prejudiced   the   prisoner  in  her 

defence.     She  has  not  had  the  opportunity, 

which   she    ought   to   have   had,    of   cross- 


examining  the  witnesses,  and  in  this  cas« 
there  were  none  examined  in  the  mailer  ot 
the  charge  made  against  her  uader  Sectioa 
307.  We  therefore  think  that,  looking  10 
the  irregularity  in  the  proceedings  of  the 
Joint  Magistrate  in  this  case,  the  trial  of  the 
prisoner  Itwarya  on  a  charge  under  SectiM 
307  of  the  InVian  Penal  Code  mnst  be 
quashed.  The  Joint  Magistrate  will  be 
directed  to  hold  a  preliminar)'  enqnir} 
according  to  law,  giving  the  prisoner  an 
opportunity  of  cross-examining  the  witnesses 
who  may  be  a  Iduced  in  support  of  the 
charge  under  Section  307 ;  and  if  he  is 
satisfied  with  that  evivience,  he  can  recommit 
her  to  take  her  trial  in  the  Sessions  Court. 
The  M«igistrate  will  be  directed  to  proceed 
at  once  with  the  new  trial. 


The  1 8th  May  1874. 

Present  : 

The  Honble  W.  Markby  and  Romesh 
Chunder  Mittcr,  yudges. 

Sanction  to  prosecute— Act  X.  of  1872,  Sectioa 

469. 

Committed  by  the  Deputv  Commissifmer, 
and  tried  hv  the  yudiciat  Commissi*»urr 
of  Choia.  Nil i^ pore,  on  a  charge  of frtiU' 
dulentiv  using  as  genuine  a  forged  d^KW 
ment. 

The  Queen 

versus 

Subal  Chunder  (jan^ooly,  Appellant. 

The  Coi^rt  declined  in  this  case  to  say,  under  Section 
4(k;  iif  the  Code  of  Crim'nil  Procedure,  thit  a  convktitw 
was  bad.  because  the  Jud^e  who  tried  the  case,  and  l?ie 
Jud^e  who  sanctioned  the  criminal  proceedings,  was  tbe 
same  person. 

Markby,  J, — With  regard  to  the  first 
point  that  has  been  taken  under  SectioQ  4^9. 
no  doubt,  it  is  very  undesirable  that  the  same 
Judge  who  has  heard  the  evidence,  and 
expressed  an  opinion  upon  the  evidence  in  the 
civil  case,  should  also  be  the  Judge  who  tries 
the  prisoner  upon  a  charge  arising  our  of  the 
civil  case  supported  by  the  same  evidcna*. 
But  we  do  not  think  we  should  be  jusiifi<d 
in  saying  that,  under  Section  469.  the  convic- 
tion is  bad,  because  the  Judge  who  tries  the 
case,  and  the  Judge  who  sanctioned  the  cri- 
minal proceedings,  is  the  same  person.  In 
some  cases,  that  may  be  inevitable. 

With  regard  to  the  facts^of  the  case,  no 
doubt,  the  prisoner  has  throughout  consist* 
cntly     raainlaine  i   thai*  this    is  a  genuine 
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document,  but  the  Judge  and  the  assessors  who  I 
heard  the  evidence  have  believed  the  state-  j 
ment  of  the  Rajah  and  the  witnesses  who  sup- 
ported him,  that  this  document  was  never 
executed  by  the  Rajah,  and  we  should  not  be 
justified,  when  the  question  depends  entirely 
upon  the  credibility  of  the  witnesses,  in 
interfering  with  that  finding. 

The  appeal  must  be  dismissed. 


The  26th  May  1874. 

Present  : 

The  Hon'ble  W.  Mark  by  and  Roraesh 
Chunder  Mitter,  Judges, 

Riottngf — Common  object— Act  XLV.  of  i860, 
Sections  447  &  453. 

Commuted  by  the  Deputy  Magistrate,  and  tried 
by  the  Sessions  jfudgeo  f  Jiajshahye,  on  a 
charge  0/ rioting  armed  with  deadly  weapons  ^ 

The  Queen 
versus 

Gholam  M  ihomed  and  others,  Appellants. 
Mr.  C.  Piffard  for  the  Appellants. 

It  is  necessary*  before  persons  can  be  convicted  of  ' 
rioting,  &c.,  under  Sections  447  and  453,  Penal  Code, 
to  ascertain  clearly  that  they  have  taken  such  a  share  in 
the  transaction  as  will  bring  them  within  the  criminal 
charge ;  and  it  must  appear  on  the  evidence  that  they 
had  a  com*non  object,  which  common  object  th|ey  were 
going  to  carry  out  by  unlawful  means. 

Markbyy  J. — Thk  charges  upon  which  the 
prisoners  have  been  convicted  in  this  case 
are  under  Sections  147,  149,  447,  and  453 
of  the  Indian  Penal  Code.  Now,  as  to  the 
particular  parts  of  the  case  which  might 
bring  the  prisoners  under  Sections  447  and 
453,  I  will  notice  that  presently.  It  seems 
to  us  that  the  most  important  part  of  this 
case  is  to  ascertain  how  far  the  three  pri- 
soners at  the  Bar  can  be  made  responsible  in 
this  case,  upon  the  ground  that  they  have 
acted  with  a  common  object,  that  common 
object  being  unlawful  or  intended  to  be 
accomplished  by  unlawful  means.  Now,  the 
common  object  with*  which  the  Judge  con- 


siders that  they  have  acted  i«  (as  stated 
by  him)  the  arrest  of  the  men  who  were 
supposed  to  have  beaten  the  khansama  in 
the  employ  of  Captain  Browne,  whose  servants 
the  prisoners  also  are.  That  only  brings 
the  prisoners  within  either  Section  147  or 
149,  if  that  common  object  was  intended  to 
be  carried  out  by  one  of  the  modes  specified 
in  Section  141,  namely,  that  they  intended 
to  arrest  these  persons  (because  that  is  the 
only  part  of  that  Section  which  would  apply 
to  this  case)  by  resorting  to  some  criminal 
trespass,  or  by  using  some  criminal  force. 
In  all  cases  of  this  description,  it  is,  no  doubt, 
somewhat  difficult  to  ascertain  the  precise 
share  which  each  person  takes  in  the  trans- 
action, but  nevertheless  it  is  necessary,  before 
we  can  convict  these  prisoners,  to  ascertain 
clearly  that  they  have  taken  such  a  share  in 
this  transaction  as  will  bring  them  within 
that  criminal  charge.  Now,  they  were,  as 
I  have  said  before,  servants  of  Captain 
Browne,  and  it  appears  'that  Captain  Browne, 
being  encamped  at  the  opposite  side  of  the 
river  to  the  bazar  where  his  khansama  \va«, 
received  intelligence  that  his  khansama  had 
been  severely  ill-treated,  and  whether  or  no 
that  was  a  matter  in  which  the  khansama 
may  have  been  to  blame,  as  the  Judge  says, 
is  not  important.  There  can  be  no  doubt 
that  Captain  Browne  did  receive  that  inform- 
ation, and  that  he  had  no  reason  to  doubt 
that  that  information  was  true,  nor  in  the 
inception  of  the  proceedings  does  there 
seem  to  be  anything  but  what  was  perfectly 
natural  and  reasonable  in  the  conduct  of 
Captain  Browne  or  his  servants.  All  that 
he  did  was  this ;  he  crossed  over  the  river 
accompanied  by  Uie  prisoners.  It  is  very 
natural  under  the  circumstances  that  he 
should  have  them  wiih  him,  and  the  Judge 
apparently  thinks  (and  we  have  no  reason 
to  doubt  that  he  is  right)  that  the  first 
intention  of  Captain  Browne  was  to  apply 
to  the  police.  It  appears  that,  very  shortly 
afterwards,  Captain  Browne  and  the  prisoners 
reached  the  other  side  of  the  river,  the 
police-constable  Sharafat  Khan  did  come 
up,  and  that  a  large  body  of  persons  were 
collected,  who  are  called  the  bazar-people, 
that  is,  the  people  hostile  to  the  khansama ; 
that  they  were  armed;  that  they  spread 
in  different  directions ;  and  that  a  large 
majority  of  them  went  towards  the  place 
which  is  called  the  naib's  cutcherry,  where 
the  important  part  of  the  occurrence,  so  far 
as  these  prisoners  are  concerned,  took  place. 
Now,  the  Judge  has  thought  it  right  to  make 
some    observations   upon    the    conduct    of 
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Captain  Browne  in  coming  to  ihe  cutcherry. 
It  is  no  part  of  our  duly  here  to  consider 
in  any  way  whether  Captain  Browne  acted 
prudently  or  imprudently.  Our  duty  is 
solely  confined  to  considering  the  conduct  of 
the  prisoners,  and  it  appears  to  mc  that  the 
prisoners,  in  following  Captain  Browne  to 
the  cutcherry,  Captain  Browne  being  at  that 
time  accompanied  by  a  responsible  police- 
officer,  cannot,  at  any  rate,  whatever  opinion 
a  person  might  form  of  the  conduct  of  Captain 
Browne,  be  considered  as  having  done  any- 
thing more  than  what  all  men  might  be 
expected  to  do  under  the  circumstances. 
They  were  acting  under  their  master's  order, 
and  their  master  was  accompanied  by  a 
police-officer.  Therefore,  it  cannot  for  a 
moment  be  supposed  that  they  could  con- 
template that  anything  unlawful  was  to  he 
done  by  them.  There  is  considerable  evi- 
dence as  to  what  took  place  at  the  time ; 
but  the  only  evidence  which  bears  in  any 
way  upon  the  charges  against  these  prisoners 
is  the  evidence  of  Sharafat  Khan,  the  head- 
constable,  and  that  evidence  has  been  dis- 
believed in  most  important  particulars  by 
the  Judge  himself,  and  inasmuch  as  even  the 
very  small  part  of  it  which  relates  to  the 
prisoners  is  flatly  contradicted  by  Captain 
Browne,  we  have  not  the  slightest  hesitation 
in  accepting  Captain  Browne's  account  in 
preference  to  that  of  Sharafat  Khan.  We 
have  not  the  least  doubt  that  the  account 
which  Captain  Browne  has  given  as  to  what 
part  the  prisoners  took  in  this  matter  is  a 
true  account,  and  we  entirely  accept  it. 
What  he  says  is  this  ;  he  denies  the  assertion 
of  Sharafat  Khan  that  his  men  went  inside; 
he  says  that  he  gave  them  a  strict  order  not  to 
go  inside,  speaking  in  the  Persian  language, 
which  they  understood  ;  and  that  he  himself, 
for  what  he  considered  to  be  suflicient  reason, 
did  go  inside  the  house,  leaving  his  men 
outside.  We  are  not,  as  I  have  said  before, 
to  consider  whether  Captain  Browne  was 
right  or  wrong  in  going  to  the  inside  of  the 
house,  and  we  desire  it  to  be  distinctly 
understood  that  we  express  no  sort  of  opinion 
one  way  or  the  other  on  that  point.  The 
point  we  have  to  consider  is  whether  or  no 
these  prisoners  have  committed  the  offence 
with  which  they  are  now  charged.  Taking, 
as  I  have  already  said  (and  I  think  we 
undoubtedly  ought  to  do  so).  Captain  Browne's 
account  as  a  true  one,  it  is  jierfectly  clear 
that  these  persons  never  went  inside  of  this 
house  at  all.  The  result  is  that  we  have 
simply  these  facts  against  these  persons. 
They  are  the  servants  of  Captain  Browne, 


and  they  accompanied  their  master  to  the 
naib's  cutcherry  for  the  purpose,  apparenllv, 
of  assisting  the  police  in  arresting  iht 
persons  by  whom  the  khansama  was  then 
said  to  have  been  beaten. 

It  seems  to  me  that,  on  that  evidence,  there 
is  nothing  at  all  upon  which  we  can  say  thai 
they  have  had  any  common  object,  which 
common  object  they  were  going  to  carry  out 
by  any  unlawful  means  wha'.evor.  In  ail 
probability,  not  speaking  tie  language  of  the 
country,  they  may  have  only  got  imperfect 
inform \tion  as  to  what  was  being  done.  Bui 
their  dutv  was  to  ohev  their  master's  order: 
and  they  did  so.  Whatever  Captain  Browne 
may  have  intended  to  do  in  this  matter,  in  all 
probability,  these  persons  simply  followed  him 
in  obedience  to  his  directions.  Under  these 
circumstances,  there  is  really  no  e\ideme 
uj)0n  which  we  can  say  that  ihey  were 
acting  with  a  common  object,  which  they 
intended  to  carry  out  by  any  unlawful  mean?. 
The  importance  of  this  is  this,  that,  when 
once  we  have  removed  any  common  object 
of  an  unlawful  kind,  the  prisoners  then 
remain  responsible  only  for  the  acts  which 
they  actually  committed  themselves.  Oi 
course,  if  there  had  been  any  common  object 
proved  between  the  large  number  of  persons. 
railway-police,  khallasies,  and  other  persons 
who  were  present  on  the  spot,  and  if  that 
common  object  had  been  shown  to  be  an 
unlawful  one,  all  these  persons  would  have 
been  guilty  of  being  members  of  an  unlawful 
assembly,  and  they  would  have  been  punished 
for  the  acts  of  each  other.  But  1  do  not 
think  that  is  the  case  here,  and  therefore  we 
not  only  get  rid  of  all  the  charges  under 
Sections  147  and  149,  but,  as  regards  the 
other  two  Sections,  447  and  453,  we  have  the 
prisoners  only  responsible  for  the  acts  which 
they  themselves  have  committed.  Now,  even 
taking  the  evidence  of  Sharafat  Khan,  it 
would  be  very  difficult,  indeed,  to  convict  the 
j)risoners  cither  under  Section  447  or  453. 
There  is  nothing  to  show  in  that  evidence 
that  ihese  prisoners  either  committed,  or 
intended  to  commit,  any  violence  at  all.  Bat, 
as  We  have  said,  we  have  not  accepted  thai 
evidence,  and  we  have  accepted  the  evidence 
of  Captain  Browne.  Under  these  circura- 
stances,  neither  as  regards  Sections  I47»  M9- 
and  447,  nor  453,  is  there  any  evidence  al 
all  which  can  be  relied  on  against  these 
prisoners. 

We  think,  therefore,  that  the  conviction 
and  sentence  as  against  the^e  prisoners  most 
be  set  aside,  and  that  they  must  be  dis- 
charged. « 
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The  4th  June  1874. 
Present  : 


The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Magistrate's  powers— Nuisance— Public  tho- 
roughfare—Act X.  of  1872,  Section  521. 

(Miscellaneous  Case.) 

Shah  Soojanl  Hossein  and  another, 
Petitioners. 

Moonshees  Mahomed  yousdo/2Jid.  Ahdool 
Baree  for  the  Petitioners. 

A  Magistrate's  powers,  under  Section  521,  Code  of 
Criminal  Procedure,  are  confined  to  the  instances 
specifically  mentioned  in  that  Section,  which  docs  not 
confer  general  powers  upon  a  Magistrate  to  pass 
any  order  he  may  consider  necessary  for  the  protection 
of  the  public  health. 

It  is  only  from  a  thoroughfare  or  public  place  that, 
under  that  Section,  a  Magistrate  is  at  liberty  to  direct  a 
nuisance  to  be  removed. 

Markby,  J, — It  appears  that,  in  this 
case,  the  Assistant  Magistrate  made  two  orders, 
both  of  which  have  been  brought  to  our 
notice,  and  both  of  which  we  consider  to  be 
illegal.  It  appears^that  Mr.  Chardon  had  an 
indigo-factory ;  that  the  water  which  had 
been  used  by  him  for  the  purpose  of 
manufacturing  indigo  flowed  from  the  factory 
into  certain  pits  which  were  upon  the  land  of 
the  defendants ;  and  that  the  Assistant 
Magistrate  considered  that  this  water,  by 
being  allowed  to  remain  there  in  a  stagnant 
condition,  became,  on  account  of  the  decom- 
position of  vegetable  matters  which  it  con- 
tained, offensive  and  dangerous  lo  the  health 
of  the  neighbourhood.  That  being  brought 
to  the  notice  of  the  Assistant  Magistrate,  he 
issued  the  two  orders  in  question.  The  first 
order  directs  the  defendants  to  cause  the  piis 
to  be  filled  up,  and  the  police  to  submit  a 
report,  after  inspection,  as  to  whether  the 
defendants  have  caused  the  pits  to  be  filled 
up.  That  order  was  made  on  the  17th 
February  1874.  Then,  I  believe  on  the 
same  day,  an  order  was  issued  that  the  said 
defendants  do  allow  Mr.  Chardon  to  construct 
a  drain  to  discharge  this  water  into  the 
river  Soane,  and  Mr.  Chardon  do  pay  to  the 
defendants  the  f^r  value  of  the  land  required 
for  the  construction  of  the  drain. 

It    is    clear    ths^t  ,the    intention    of    the 


Assistant  Magistrate  was  (as  it  also  appears 
from  the  explanation  which  he  has  sent  up 
to  us)  that  the  drain  he  speaks  of  should  be 
constructed   by    Mr.    Chardon  through  and 
across    the   land    of   the    defendants.    The 
Assistant  Magistrate  in  his  explanation  has 
informed  us  that  he  made  those  orders  under 
Section    521.    They  are,    therefore,   by   the 
express    declaration    of    the  law,    "  judicial 
proceedings;"   and,   if  so,  it  ig  our  duty  to 
quash    those  orders,  if  they  are   illegal.  It 
appears  to  us  that,  under  Section  521,  the 
Magistrate  had  no  power  to  make  either  of 
these  orders.     He  rather  seems  to  consider 
that,  under  Section  52 1,  he  has  power  to  make 
whatever  orders  he  may  consider  necessary 
for  the  protection  of  the  public  health.     But 
that    Section    does    not    contain    any    such 
general   powers.     It   lays  down   specifically 
what  the  powers  of  a  Magistrate  are.     He 
may  remove  an  obstruction  or  nuisance  from 
any  thoroughfare  or  public  place  ;  he  may 
suppress   a    trade   or  occupation    which   is 
injurious  to  the   health  or   comfort   of  the 
community  ;  he  may  stop  the  construction  of 
a  building,  or  remove  it  under  certain  cir- 
cumstances  which   are   specified  ;    he   may 
order    anv    combustible    substance    to    be 
removed,    or  any  tank   or  well   adjacent  to 
any  public  thoroughfare  to  be  fenced.     But 
beyond  those  things  which  are  there  stated,  that 
Section  confers  no  general  powers  upon  the 
Magistrate   whatsoever.     In   the   second   of 
these  orders,  the  Assistant  Magistrate  directs 
the  defendants  to  surrender  the  use  of  their 
property  to  another,  and  to  allow  a  drain  to 
run  through   it.     However   convenient   that 
might  be  to  Mr.  Chardon,  the  Assistant  Magis- 
trate had  no  power  whatsoever  to  make  any 
such  order.     The  first  of  these  two  orders 
approaches  somewhat  nearer  to  the  powers 
contained  in  that  Section  ;  but  the  Magistrate 
has  not  found,  nor,  as  far  as  I  can  see,  was 
there  any  assertion,    that  this  accumulation 
of  the  water  did  cause  any  nuisance   in    a 
thoroughfare  or  public  place,  and  it  is  only 
from   a  thoroughfare  or  public  place   that, 
under  that  Section,  a  Magistrate  is  at  liberty 
to  direct  a  nuisance  to  be  removed.     It  seems 
to  me,  therefore,  that,  quite  independently  of 
any  question  as   to   the   irregularity  of  the 
proceedings  by  which  these  orders  were  made 
(and    the    Assistant    Magistrate    seems    to 
admit  that  there  was  some  irregularity),  the 
orders  themselves  are  not  such  as  the  Magis- 
trate is  empowered  under  the  law  to  make, 
and  therefore  we  are  bound  to  quash  them. 
The  orders  of  the  Assistant  Magistrate  are 
quashed  accordingly. 
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The  5th  June  1874. 

Present  : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Jurisdiction— Magistrate— Military  authorities- 
Regulation  XX.  of  1825. 

(Criminal  Jurisdiclion.) 

The  Queen 

versus 

William  Jackson,  Prisoner, 

Mr.   Col  lis  for  the  prisoner. 

7 he  Advocate- General  for  the  Crown. 


Regulation  XX.  of  1S25  has  no  force  in  Hazarcebaugfh. 

lender  that  Rejfulation,  the  Military  Aiilhoritits  ran 
require  a  Majfistrate  to  hand  over  to  them  any  prisoner 
who  may  be  apprehended  and  broug-ht  before  liim  for  an 
offence  committed  at  a  place  more  than  120  miles  from 
the  presidency-town;  but  the  proceedinpfs  before  a  Magis- 
trate, when  taken  at  the  request  of,  and  assented  to  by, 
the  Military  Authorities,  are  not  Absolutely  void,  and  a 
commitment  so  made  is  not  an  invalid  commitment. 


]\larkhy,  J. — In  ihis  case,  a  rule  was 
issued,  calling  upon  Mr.  Beadon,  the  Com- 
mitting Magistrate,  and  the  prisoner  William 
Jackson,  to  show  cause  why  the  commitment 
should  not  be  quashed  as  contrary  to  the 
provisions  of  Regulation  XX.  of  1825.  The 
rule  was  issued  upon  an  affidavit  of  Major- 
General  Johnson,  the  Adjutant-General  of 
Her  Majesty's  Indian  Army,  staling  that,  on 
the    i6lh   May   last,  the  Officiating  Deputy 


I  Commissioner  of   Hazareebaugh  comnmtd 
William  Jackson,  an  Kuropcan  British  subjea 
and    a    private    in    Her    Majesty's    2-22Qd 
Regiment  stationed  at  Hazareebaugh,  to  take 
his  trial  before  this  Court  at  the  next  Session* 
on  a  charge  of  murder  of  a  comrade  com- 
mitted   at    Hazareebaugh,    a    place,  distant 
more  than    120   miles   from   Calcutta: 'and 
that    the    Commander-in-Chief    is    desiroiis 
of   having   the   prisoner   made   over  10  the 
Military  Authorities  at  Hazareebaugh  to  be 
dealt  with  according  to   the   Military   Liw. 
Mr.  Beadon  has  not  appeared  to  show  caase. 
but    iic    has   sent   an    affidavit,    stating  the 
circumstances  under  which  the  commitment 
took    place ;    and,    according  to    the   usual 
practice  in  these  cases,  we  have  referred  vo 
that  affidavit  in  order  to  acquaint  ourselves 
with  those  circumstances.     The  prisoner  has 
appeared  by  Counsel,  and  has  shown  cause 
against  the  rule ;  and  through  his  Counsel 
he  has  expressed  his  desire  that  the  commit- 
ment should  not  be  quashed,  and  that  be 
should  be  tried  by  the  civil  power. 

Now,  before  proceeding  to  discuss  the  lav 
on  the  subject,  I  think  it  necessary  to  refer 
shortly  to  the  circumstances  under  whicb 
this  commitment  was  made.  It  appears  from 
the  affidavit  of  Mr.  Beadon  that  he  received 
from  the  Adjutant  of  the]2-22nd  Regiment, 
on  the  1 5th  Klay,  a  letter  informing  him  that 
private  Taylor,  a  soldier  in  the  regiment 
had  been  shot  by  a  comrade  on  the  previous 
night ;  and  Mr.  Beadon  treated  that  (and 
I  think  he  was  fully  justified  in  so  treating 
it)  as  a  request  to  him  as  a  Magistrate  to 
take  the  usual  proceedings  in  the  matter. 
He  replied  to  that  letter  immediately. 
acknowledging  its  receipt,  and  requesting  that 
the  culprit  should  be  made  over  to  the 
custody  of  the  police  in  order  that  he  might 
be  conveyed  to  ihc  European  Penitentiary, 
and  that  the  case  should  be  brought  np  for 
preliminary  inquiry  on  the  following  ^xy^ 
that  is,  on  the  16th  May.  He  also  asked 
that  the  witnesses  and  the  prisoner  should  be 
produced  before  him  on  that  day  for  this 
f  purpose.  The  prisoner  and  the  witnesses 
'  were  produced  accordingly,  and  the  commit* 
ment  was  at  once  made.  Under  these 
circumstances,  1  think  we  must  lake  it  that 
these  proceedings  were  taken  at  the  request, 
and  with  the  assent  and  concurrence  of  ilie 
^Military  Authorities  ;  and  the  question  which 
w»  have  to  determine  is  whether  the  pro- 
ceedings so  taken  arc  void  as  being  in 
contravention  of  the  provisions  of  Reguiaticm 
XX.  of  1825. 

Now,  the  first  objecflon  taken  on  the  part 
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of  the  prisoner  is  that  Regulation  XX. 
of  1825  is  not  in  force  in  Hazareebaugh  where 
this  oflence  was  committed.  It  appears  that, 
by  Regulation  XUI.  of  1833,  certain  parts  of 
the  countrv,  which  were  formerly  incluied  in 
the  Districts  of  Ramghur,  Jungle  Mehals, 
and  Midnapore,  were  separated  from  those 
districts ;  and  by  Section  3  of  that  Regulation 
it  is  declared  that  the  operation  of  the  rules 
for  the  administration  of  civil  and  criminal 
justice,  as  well  as  the  rules  for  the  collection  of 
the  land-revenue  and  other  matters,  trgether 
with  all  other  rules  contained  in  the  Regu- 
lations printed  and  published  in  the  manner 
prescribed  by  Regulation  XLI.  of  1793,  ^^'^^^ 
suspended,  and  were  to  cease  to  have  effect 
therein  from  the  date  specified  in  the  pre- 
amble of  the  Regulation,  except  as  therein- 
after provided.  Then  all  that  is  thereinafter 
provided  is  that  the  Governor- General  may, 
by  an  order  in  Council,  make  such  rules  as 
he  thinks  proper.  Now,  I  think  it  can 
scarcely  be  contended  that  the  portion  of 
Regulation  XX.  of  1825  which  is  now  relied 
on,  and  which  is  said  to  prescribe  the  course 
to  be  taken  in  dealing  with  a  European 
Bdiish  subject  who  has  committed  an 
offence,  is  not  a  rule  for  the  administration 
of  criminal  justice.  Therefore,  it  falls  clearly 
within  the  provisions  of  Section  3.  But 
it  is  contended  that  the  preamble  of  the  Act 
shows  that  the  only  object  was  that  special 
rules  for  the  administration  of  civil  and 
criminal  justice  should  be  provided  in  order 
to  prevent  the  mischief  there  spoken  of, 
Damelv,  the  disturbed  condition  of  the 
country,  which  could  have  no  reference  what- 
soever to  the  administration  of  criminal 
justice,  so  far  as  the  European  l^ritish  sub- 
jects were  concerned.  But  1  think  we  must 
apply  to  this  Regulation  the  rule  which  I 
believe  to  be  a  well-established  rule  for  the 
conslruciion  of  Acts  of  the  Legislature, 
namely,  that  the  preamble  of  the  Statute  can 
only  restrict  the  words  of  the  Statute  itself 
where  there  is  any  ambiguity  in  those  words, 
and  1  must  say  that  it  appears  to  me  that  the 
words  of  Section  3  are  perfectly  clear,  and 
that  it  is  not  possible  to  raise  upon  them  any 
ambiguity  whatsoever.  It  seems  to  me  that 
the  operation  of  the  rules  for  the  adminis- 
tration of  civil  and  criminal  justice  is  by 
that  Section  wholly  suspended.  It  is  said, 
however,  that  it  is  quite  impossible  that  the 
country  should  be  left  in  that  condition,  and 
that  something  must  have  been  subsiituted 
for  the  rules  which  were  suspended  by  this 
Regulation  ;  and  that  it  is  quite  possible 
that  these  rules,  although  rescinded  by  this 


Regulation,  may  have  been  restored  by  the 
Governor-General  in  Council  under  the 
powers  reserved  to  him  by  the  Act,  Now, 
it  is  well  known  that  the  state  of  the  law  in 
these  Non- Regulation  Districts  is  one  which 
it  is  extremelv  difficult  to  ascertain.  As  a 
matter  of  fact,  what  1  believe  generally  took 
place  was  that  no  attempt  was  made  formally 
to  legislate  for  these  Non-Regulation  .Dis- 
tricts, but  the  questions  which  arose  there 
were  dealt  with  what  I  may  call  executive 
matters;  and  with  reference  to  the  questions 
which  from  time  to  time  arose,  directions, 
sometimes  in  a  general  form,  and  sometimes 
having  reference  only  to  the  particular  case 
which  had  arisen,  were  issued  by  the  Go- 
vernor-General or  some  other  executive 
authority.  No  doubt,  it  13  also  well  known 
that  all  these  rules  were  recognized,  and  I 
may  say  legalized,  by  the  Indian  Council's 
Act,  and  so  have  become  part  of  the  law  of 
the  land.  But,  at  the  same  lime,  we  must 
say  that  we  are  not  aware  of  any  rule  made 
by  the  Governor-General,  or  any  other 
authority,  wHich  has  restored  this  particular 
Regulation  XX.  of  1825.  On  the  other 
hand,  Mr.  Beadon,  who  is  an  able  and  com- 
petent officer  in  the  district,  has  informed 
us  that,  in  his  opinion,  this  Regulation  is  not 
now  in  force  in  this  district.  That  is  really 
the  only  information  which  we  have  upon 
this  subject,  and  therefore  it  seems  to  me 
that,  as  far  as  we  have  any  information  before 
us,  we  must  hold  that  Regulation  XX.  of 
1825  has  been  rescinded  in  Hazareebaugh. 

Bat  1  do  not  wish  to  rest  my  judgment 
solely  upon  that.  It  will,  I  think,  be  more 
satisfactory  if  we  give  our  opinion  upon  the 
construction  of  the  Regulation  ;  and  it  seems 
to  me,  upon  the  best  consideration  which  I 
have  been  able  to  give  to  this  Regulation, 
that,  even  if  it  is  applicable  to  this  district, 
the  proceedings  taken  in  this  case  are  not  in 
contravention  of  it,  bearing,  of  course,  always 
in  mind  that  we  take  it,  as  1  have  already 
said,  that  those  proceedings  were  taken  at 
the  request  of,  and  were  assented  to  by,  the 
Military  Authorities. 

The  jurisdiction  of  the  Civil  Magistrate 
in  a  case  of  this  kind  can  only  be  taken 
away  by  the  express  words  of  the  Legis- 
lature, and  in  coming  to  a  conclusion  as  to 
whether  or  no  that  has  been  done  by  this 
Regulation,  I  think  we  ought  to  see  what 
were  the  provisions  of  the  English  Statute, 
which  led,  as  it  appears  from  the  preamble, 
to  the  passing  of  this  Regulation. 

It  is  contended  for  the  Crown  that,  even 
upon  the   English   Statute,   the  jurisdiction 
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of  the  Civil  Magistrate  is  taken  away.  But 
certainly  I  am  unable  to  come  to  that  con- 
clusion. The  Statute  4  George  IV.,  Chap- 
ter 81,  which  led  to  the  passing  of  Regula- 
tion XX.  of   1825,    no  doubt,  does  say   in 


ilies  in  cases  occurring  more  than  12: 
miles  from  the  Presidency-town.  Now,  liial 
being  so  upon  the  English  Statutes,  we  have 
now  to  consider  the  words  of  Regnlaiioa 
XX.  of  1825.  Of  course,  it  may  very  vol 
Section  3  that,  if  any  person  liable  to  be  tried  \  be  that  the  authorities  here  might  choose 
by  a  Court-martial  for  an  offence  alleged  to  '.  to  restrict  the  power  of  the  Civil  Magisinte 
have  been  committed  at  a  place  in  India  above  within  narrower  limits  than  the  Imperii! 
120  miles  from  the  Presidencies  of  Fort  Wil-  Parliament  thought  fit  to  do.  I  have,  how- 
liam.  Fort  St.  George,  and  Bombay  respect-  ever,  come  to  the  conclusion  that  in  substance 
ively,  and  for  which  no  proceeding  shall  the  provisions  are  the  same.  The  fir^ 
have  been  commenced  in  any  ordinary  Cotirt  Clause  of  the  second  Section  of  the  Indian 
of  competent  civil  or  criminal  jurisdiction,    Statute  provides  that,  if  any  European  Bri 


shall  be  apprehended  by  the  authority  of,  or 
brought  before,  any  Magistrate  for  such 
offence,  it  shall  and  may  be  lawful  for  such 
Magistrate,  and  he  is  hereby  required,  to 
deliver  over  such  accused  person  to  the 
Commanding  Oflker  of  the  Regiment,  and 
so  forth.  No  doubt,  the  words  "  he  is  hereb) 
required"  are  imperative  words,  and,  so 
far  as  regards  the  matter  to  which  they 
relate,  they  undoubtedly  compel  the  Magis- 
trate to  comply  with  this  Act.     But,  then,  I 


tish  subject,  who  shall  be  apprehended  by,  or 
brought  before,  a  Magistrate  on  a  charge  of 
murder,  rape,  robbery,  theft,  or  other  cri- 
minal offence,  shall  be  found  to  have  been 
a  soldier,  and  that  the  offence  was  com- 
mitted at  a  place  above  120  miles  from  the 
Presidencv-town,  then  it  shall  be  the  datir 
of  the  Magistrate  by  whom  such  person 
may  be  apprehended,  instead  of  proceeding 
to  hear  evidence  to  the  charge  as  directed 
in     such     cases     in     the     Regulations,    to 


think  it  is  quite  clear  upon  these  words,  and    deliver  over  such  person  so  charged,  together 
looking  to  the  words  of  the    i6th   Section,    with    a    statement    of    the    charge    brought 


that  the   jurisdiction  of  the  Civil  Magistrate 


agamst 


him,   to   the    Commanding   Officer 


is  not  altogether  excluded,  because  the  i6di  j  and  so  forth.  There,  again,  the  words  of 
Section  says  that  '*  nothing  in  this  Act  con- 
tained shall  extend  or  be  construed  to 
exempt  any  officer  or  soldier  whatsoever 
from  being  proceeded  against  by  the  ordi- 
nary course  of  law,  unless  such  officer  or 
soldier  shall  have  been  tried  by  a  Court- 
martial  in  manner  hereinbefore  provided  in 
respect  of  offences  committed  within  the  ter- 
ritories of  any  Foreign  State,  or  in  any  coun- 
try under  the  protection  of  Her  Majesty 
or  the  said  United  Company,  or  at  any  place 
in  the  territories  of  the  said  United  Company 
situate  above  1 2c  miles  from  the  said  Presi- 
dencies of  Fort  William,  Fort  St.  George,  and 
Bombay  respectively."  I  think,  therefore, 
that  it  is  clear  upon  this  Statute  that  the  state 


of  things  which  was  intended  to  be  intro- 
duced'was  this,  that,  if  the  Military  Author- 
ities desire  to  do  so,  they  have  power  'to 
require  persons  to  whom  this  provision 
relates  to  be  handed  over  to  them,  and  can 
deal  with  them  for  the  offences  which  thev 
have  committed  ;  but,  if  they  do  not  choose 
to  do  so,  or  if  they  desire  it,  then  the  Civil 
Magistrate  can  deal  with  such  cases.  The 
words  of  3  and  4  Vict.,  Chapter  37,  are 
not  identically  the  same  as  those  of  4  George 
IV,  Chapter  81;  but  I  think  the  words 
of  that  Act  also  give,  not  exactly  concurrent 
jurisdiction,   but  rather  (I  w'ould  say)  pre- 


ferential jurisdiction  to  the  Military  Author-    has  been  regularly  tried,  and  either  acquitted 


the  Section  are,  as  in  the  English  Acs, 
imperative  upon  the  INIagistraie.  But  llic 
question  still  remains  whether  these  words 
do  entirely  exclude  him  from  all  jurisdiction 
whatsoever  in  the  matter.  Now,  there  is  no 
doubt  that  this  Act,  in  one  respect,  is  stroni^er 
against  the  jurisdiction  of  the  Magistrate 
than  the  English  Act;  it  does  not  contain 
anywhere  any  express  saving  of  the  author- 
ity of  the  civil  power  as  is  contained  in  the 
Acts  of  the  Imperial  Parliament.  But  in 
the  fourth  Clause  of  that  Section,  where  the 
Magistrate  was  intended  to  be  entirely  pro- 
hibited, the  prohibition  is  contained  in 
express  terms.  That  Clause  says  that  the 
several  Zillah  and  City  ^Magistrates  are  hereby 
prohibited  from  receiving  and  inquiring 
into  any  criminal  charge  of  the  naiiu-* 
described  in  Section  2  of  Statute  4  George  IV., 
Chapter  81,  which  may  be  preferred  to  ihem 
against  any  British  commissioned  or  non- 
commissioned officer,  soldier,  or  other  persoa 
attached  to  the  Army,  who  may  have  been 
regularly  brought  to  trial  under  the  provi- 
sions of  the  said  Act,  and  acquitted  or  coo- 
victed  by  the  sentence  of  a'  Court-martial 
of  such  offence.  Now,  the  only  case  in 
respect  of  which  the  Act  contains  an  express 
prohibition  altogether  to  the  Magistrate  from 
interfering  is  the  casejn  which  the  accused 
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or  convicted  by  a  Court-manial,  and  that 
seems  to  rae  to  indicate  that  this  was  the 
only  prohibition  intended.  Then  there 
follows  a  proviso  which,  no  doubt,  at  first 
sight,  might  seem  to  point  out  that,  in  all 
other  cases,  the  Magistrate  is  also  prohibited,  ! 
but  on  further  consideration  it  appears  to  me 
that  it  is  not  so.  The  proviso  is  that,  in  any 
case  wherein  it  may  be  ascertained  by  the 
Magistrate,  on  due  inquiry,  that  any  person 
accused  of  such  criminal  offence  who  may  be 
subject  to  trial  by  Court-manial  has  not 
been  brought  to  trial,  and  that  no  effectual 
proceedings  have  been  taken,  or  have  been 
ordered  to  be  taken,  against  him,  then  the 
Magistrate  is  to  refer  the  matter  to  the 
Governor- General  in  Council,  who  will  give 
him  proper  directions  how  to  proceed;  and 
the  Magistrate,  if  so  authorized,  shall  be 
competent  to  proceed  against  the  offender. 
Now,  I  think  that  that  proviso  was  put  in  to 
meet  this  class  of  cases.  The  second  Section 
provides  what  the  Magistrate  is  to  do  when 
the  prrsoner  has  been  apprehended  by,  or 
brought  before,  him;  and  then  it  is  clearly 
his  duty  to  hand  him  over  to  the  Military 
Authorities,  if  they  are  willing  to  take  him. 
The  fourth  Clause,  on  the  other  hand,  I  think, 
provides  for  the  cases  in  which  the  prisoner 
has  not  been  apprehended  by,  or  brought 
before,  the  Magistrate  ;  but  if  the  Magistrate 
finds  upon  enquiry  that  an  gffence  has  been 
committed,  and  that  the  Military  Authorities 
have  not  taken,  and  are  not  about  to  take,  any 
steps  to  bring  the  offender  to  trial,  then  he 
can  refer  the  mauer  to  the  Governor- 
General  in  Council.  I  think  that  that 
proviso  was  put  in  to  prevent,  on  the  one 
hand,  the  offender  from  being  let  go  unpun- 
ished, and  at  the  same  time  not  to  allow 
the  Magistrate  to  assume  any  power  which 
might  bring  him  in  conflict  with  the  Military 
Authorities. 

I  do  not  wish  to  deny  that  I  have  come  to 
this  conclusion  upon  the  Regulation  with 
considerable  hesitation,  because,  if  this 
Kegulat  ion  stood  alone,  and  it  was  now  for 
the  first  time  that  it  had  to  be  considered, 
there  are,  every  one  must  admit,  some 
expressions  in  it  which  might  seem  to  show 
that  the  civil  authority .  was  entirely  to  be 
excluded.  But  that  that  was  not  the  inten- 
tion of  the  Imperial  Statute,  and  that  this 
Regulation  was  only  intended  to  carry  out 
in  India  in  a  convenient  way  the  principle 
which  had  been  already  laid  down  by  the 
Imperial  Act,  is,  •!  think,  shown  by  the  way 
the  Regulation  has  always  been  understood 
In     India.    We    must    recollect    that    this 

Vol.  XXII. 


Regulation  has  now  been  in  force  for  nearly 
fifty  years,  and,  as  far  as  we  have  been  able 
to  discover  the  construction  which  has  been 
put  upon  it,  not  by  express  decision  (because, 
as  far  as  I  am  aware,  the  question  has  never 
been  expressly  decided  until  now),  but  by 
the  practice  of  the  Courts  in  the  administra- 
tion of  criminal  justice,  I  believe  to  be  that 
the  jurisdiction  of  the  Civil  Magistrate  is  not 
thereby  entirely  ousted.  It  is  certainly  within 
my  own  knowledge  that  several  soldiers  have 
been  sent  up  to  this  Court  to  be  tried  from 
places  situate  above  120  miles  from  Calcutta, 
and  it  was  not  denied  that  many  prisoners  so 
sent  up  had  also  been  tried  by  the  late  Supreme 
Court.  Now,  with  regard  to  the  prisoners 
who  were  tried  by  the  Supreme  Court,  it  was 
argued,  and  I  think  correctly  argued,  that 
there  the  jurisdiction  would  not  be  touched 
by  Regulation  XX.  of  1825,  and  that, 
therefore,  in  the  Supreme  Court,  and  also 
in  the  High  Court  down  to  the  year  1865, 
when  the  Grand  Jury  was  abolished,  there 
might  be  no  objection  to  the  trial  of  such 
prisoners  under  this  Regulation.  But 
nevertheless,  umil  the  year  1865,  ic  is  per- 
fectly well-known  that,  as  a  matter  of  fact,  no 
trial,  except  on  very,  very  rare  occasions,  that 
is,  no  ordinary  trial,  did  take  place  merely 
upon  the  presentment  of  the  Grand  Jury; 
and  that  the  prisoners  were  \lways  sent  up 
here  to  be  tried  under  the  commitment  of  a 
Magistrate.  We,  therefore,  cannot  escape 
from  this,  that,  if  the  construction  which  is 
now  sought  to  be  put  upon  this  Regulation 
is  a  correct  one,  then  in  every  one  of  these 
cases,  at  any  rate,  until  the  prisoner  arrived  at 
this  Court,  the  custody  was  illegal,  and  all  the 
proceedings  were  illegal ;  and  if  the  construc- 
tion which  was  sought  to  be  put  upon  the 
Imperial  Statute  is  also  correct,  as  far  as  I 
can  see,  all  the  proceedings  in  the  Supreme 
Court  and  the  High  Court  would  have  been 
illegal,  because,  if  the  English  Statute  were 
to  be  taken  as  containing  a  prohibition  of 
the  civil  power,  then  that  would  apply  to  the 
High  Court  and  Supreme  Court  just  as  much 
as  to  the  Magistrate  of  the  District.  The 
words  ''Civil  Magistrate"  in  the  English 
Acts  are  the  words  which  are  always  used  in 
these  Acts  to  express  the  civil  power  as  dis- 
tinguished from  the  Military  Authorities,  and 
do  not  refer  to  a  Magistrate  holding  inferior 
powers  as  distinguished  from  Courts  having 
full  jurisdiction  to  deal  finally  with  the  case. 
It  will  be  found  that  prisoners  are 
constantly  spoken  of  as  being  tried  and 
convicted  or  acquitted  for  such  crimes  as 
theft,  robbery,  or  murder,  &c.,  by  the  Civil 
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Magistrates.  Now,  if  the  contention  that 
the  English  Statute  prohibits  the  Civil 
Magistrate  is  good,  it  prohibits  the  jurisdiction 
of  the  High  Court  just  as  much  as  the 
jurisdiction  of  a  Magistrate,  and  all  such 
trials  were  without  jurisdiction.  But  even 
if  the  prohibition  depends  upon  the  Regula- 
tion, then  all  the  proceedings  up  to  commit- 
ment were  illegal,  and  every  trial  which  has 
taken  place  since  the  Grand  Jury  were 
abolished  has  been  upon  an  illegal  foundation, 
because,  since  that  time,  the  commitment  by 
the  Magistrate  and  the  charge  drawn  up  by 
him  are  the  foundation  of  the  trial  by  the 
High  Cofirt,  and  they  were  all  illegal.  I 
think  that  we  may  well  hesitate  before 
coming  to  any  such  conclusion ;  and,  under 
these  circumstances,  it  appears  to  me  that, 
haring  regard  to  the  principles  laid  down  by 
the  Imperial  Statute,  and  to  the  course  of 
practice  which  has  been  adopted  in  this 
country,  we  should  not  be  justified  in  saying 
more  than  that  the  ]\Iilitary  Authorities  can 
require  a  Magistrate  to  hand  over  to  them 
any  prisoner  who  may  be  apprehended  and 
brought  before  him  for  an  offence  com- 
mitted at  a  place  more  than  120  miles 
from  Calcutta;  but  that  the  proceedings 
before  a  Magistrate,  when  they  are  taken  at 
the  request  of,  and  are  assented  to  by,  ihe 
Military  Authorities,  are  not  absolutely  void, 
and  that  a  commitment  so  made  is  not  an 
invalid  commitment.  That  seems  to  me  to 
be  a  reasonable  construction  of  the  Regulation 
and  of  the  Statutes.  If  the  Military 
Authorities  choose  to  assert  their  claim  to 
deal  with  the  case,  and  punish  the  offender, 
they  can  do  so  at  the  proper  time.  Hut  if 
they  choose  to  hand  the  prisoner  over  to  ihe 
civil  power,  they  can  do  that  also ;  and  1 
can  hardly  conceive  that  the  Military 
Authorities  would  so  long  have  continued  the 
practice  of  handing  over  prisoners  to  the 
civil  power,  unless  it  were  that,  in  a  certain 
class  of  cases,  or  under  certain  circumstances, 
they  find  it  convenient  to  do  so. 

For  these  reasons,  I  think  that  the  rule 
must  be  discharged. 

On  the  two  other  points  taken  in  this  case, 
it  is  unnecessary  for  us  to  express  any  opinion 
whatever.  The  one  'is  whether,  having 
regard  to  Section  33  of  the  Code  of  Criminal 
Procedure,  a  commitment  can  be  quashed  at 
the  request  o*^  the  Crown.  We  express  no 
opinion  whatever  upon  this  point,  nor  do  we 
express  any  opinion  whatsoever  upon  the 
other  point  that  was  raised,  namely,  whether 
the  Indian  Legislature  had  power  to  pass  the 
Regulation  XX.  of  1825. 


The  6th  June  1874. 

Present : 
The  Hon'ble  J.  B.  Phear  and  G.  G.  Morn>:. 

Judges. 

High  Court— Rule  nisi — Charter  Act,  Secttoo 

15 — ^Jurisdiction. 

Reference  to  the  High  Court,  under  Secikn 
2g6  of  the  Code  of  Criminat  Procedurt, 
by  the  Officiating  Sessions  Judge  fif 
Dacca. 

Kali  Narain  Rov  Chowdhrv,  Petitioner, 

7'ersus 

Abdool  Guffoor  Khan,  Respondent. 

Baboo  Doorga  Mohun  Dass  for  the 
Petitioner. 

Baboo  Hari  Mohun  Chakravarti  for  the 

Respondent. 

Case  in  which  the  Hiph  Court,  in  exerciJie  of  the 
jurisdiction  {jiven  to  it  by  Section  15  of  the  Charter  Act, 
issued  a  rule  nisi  at  the  instance  of  the  party  aggriered, 
calling  upon  the  opposite  party  to  show  cause  why  ae 
order  made  by  a  Magistrate,  which  was  complained  of. 
should  not  he  s^t  a'^ide  for  want  of  jurisdiction,!  althoo^h, 
the  matter  had  already  been  brought  to  the  ootioe  of  the 
Court  on  a  reference  made  by  the  Sessions  Judge.  T«ii 
previous  cases  on  the  point  discussed. 

Phear,  J. — We  are  of  opinion  thai  this 
rule  must  be  made  absolute. 

The  facts  of  the  case  are  almost  identical 
wiih  the  facts  of  a  case  which  was  lately 
decided  by  this  Bench,  and  which  i.s  reported 
in  21  W.  R.,  Criminal  Ruling?,  p.  26.  Not 
only  has  the  Magistrate  not  recorded  any 
opinion  to  the  effect  that  a  resort  to  the 
procedure  contained  in  Section  521  and  the 
next  following  Sections  of  the  Criminal 
Procedure  Code  would  occasion  a  greater 
evil  than  that  suffered  by  the  person  npon 
whom  the  Magistrate  made  the  order,  but 
there  is  not  the  slightest  material  on  the 
record  upon  which  such  an  opinion  could  be 
grounded.  It  is  in  this  case  quite  bej*oad 
question  that  there  was  nothing  whatever 
which  could  bring  the  matter  within  the 
scope  of  Explanation  1  of  Section  518  of  the 
Criminal  Procedure  Code.  And  conse- 
quently, according  to  the  express  words  rf 
the  legislature  to  be  found  in  that  Expla- 
nation, the  Magistrate  had  no  sort  of  authority 
or  jurisdiction  to  make  the  order. 

Ihe  matter  was  brought  to  our  notice br 
a  reference  made  by  the  Sessions  Judgf. 
But  we  issued  a  rule  at  the  instance  of  the 
party  aggrieved  to  the  opposite  party,  in 
exercise  of  the  jurisdiction  given  to  us  br 
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the  i5lh  Seciion  of  the  Charier  Act,  calling 
upon  that  party  to  show  cause  why  the  order 
complained  of  should  not  be  set  aside  for 
want  of  jurisdiction.  And  no  cause  has  been 
shown  against  this  rule  upon  the  facts.  It  is 
admitted  that  no  cause  can  be  found  in  the 
facts  themselves.  But  two  decisions  of  t-his 
Court,  respectively  reported  in  20  W.  R., 
p.  53,  and  21  W.  R.,  p.  22,  were  cited  to  us 
as  reasons  why  the  rule  ought  not  to  have 
issued. 

It  should  be  remarked  that,  although  both 
these  decisions  were,  in  fact,  passed  befi)re 
either  the  case  which  is  reported  in  21  W.  R., 
Criminal  Rulings,  p.  26,  was  heard,  or  the 
rule  in  this  case  issued,  still  thev  were 
neither  of  them  brought  to  the  notice  of  this 
Bench  until,  indeed,  cause  was  shown  two 
days  ago  in  the  present  case ;  it  may  be 
because  they  had  not  been  published  in  any 
report. 

On  a  reference  to  the  decisio.i  which  is  to 
be  found  in  21  W.  R.,p.  22,  wc  find  that  the 
Judges  simply  refused  to  exercise  the 
particular  power  of  revision  which  is  given 
to  this  Court  by  Section  296  of  the  Criminal 
Procedure  Code  in  the  manner  prescribed  by 
that  Code.  And,  no  doubt,  the  Court  was 
entirely  right  in  so  doing. 

But  Mr.  Justice  Markby  says:  **The 
•*  Sessions  Judge  has  also  asked  us  to  deal 
"with  this  case  under  Section  15  of  the 
*'  Charter  Act.  But  if  it  is  desired  that  we 
"  should  exercise  any  powers  which  we  may 
**  possess  under  that  Section,  I  think  there 
"  must  be  a  separate  application  for  that 
*'  purpose."  That  is,  I  suppose,  an  applica- 
tion made  hy  the  party  aggrieved. 

In  the  present  case,  the  rule  was  asked  for 
by  the  party  aggrieved,  asking  for  relief  upon 
ihc  fooling  of  the  authority  rei)osed  in  this 
Court  by  Section  15  of  the  High  Court  Act. 
All  available  materials  were  brought  before 
the  Court,  and  the  respondent  had  the  fullest 
opportunity  10  show  cause  against  the  rule; 
and  it  would  seem  as  if  it  was  Mr.  Justice 
Markby's  opinion  that,  if  the  proceedings  had 
taken  the  course  in  that  case  which  they 
have  taken  here,  the  Bench  ought  not  to 
refuse  to  entertain  the  matter.  And  therefore 
it  seems  to  us  that  the  case  repoitcd  in  21 
W.  R.,  Criminal  Rulings,  p.  22,  is^  not  an 
authority  adverse  to  the  conclusion  which  we 
have  come  to. 

Also  it  is  plain  from  the  report  of  the  case 
in  20  W.  R.,  p.  53,  that  no  steps  whatever 
had  been  there  ♦taken  towards  the  proper 
exercise  of  the  extraordinary  power  of  this 
Court  under  Sectional 5  of  the  Charier  Act. 


The  Judges  simply  declined  to  exercise  the 
powers  of  revision  which  are  given  by 
Seciion  297  merely  in  view  of  the  Judge's 
reference. 

Moreover,  it  does  not  appear  from  the  report 
of  that  case  that  the  Magistrate's  order  was 
defective  in  the  way  in  which  the  Magis- 
trate's order  in  the  present  case  is  defective. 
It  may  be,  so  far  as  it  is  disclosed  in  that 
case,  that  the  Magistrate  found  such  facts, 
and  expressed  such  an  opinion,  as  brought 
the  matter  within  the  scope  of  Explanation  1 
of  Section  518  ;  apd  in  that  event,'of  course, 
this  Court  would  have  nothing  to  go  upon, 
even  if  the  rule  had  issued  under  Section  1 5 
of  the  Charter  Act.  It  could  only  revise 
the  decision  of  the  Magistrate,  if  it  entered 
upon  the  matter  at  all.  by  going  into  the 
merits  of  the  case ;  and  that  clearly  it  was 
precluded  from  doing. 

On  the  whole,  we  have  come  to  the 
conclusion  that  these  two  decisions  are  not 
opposed  to  ihc  course  w  e  have  taken  ;  and  as 
no  ground  is  shown  upon  the  merits  against 
the  rule,  the  rule  must  be  made  absolute. 


The  8th  June  1874. 

Present : 

The  rion'ble  Louis  S.  Jackson  and  W.  F, 
McDonell,  yudi^es, 

.  Discharge— Acquittal— Witnesses — Act  X.  of 
1872,  Sections  220  &  3x5. 

Reference  to  the  High  Courts  under  Section 
2g6  of  the  Code  of  Criminal  Procedure y 
hy  the  Alagistrate  nf  Shahabad. 

The  Queen 

versus 

Japit  Ahir  alias  Laljee. 

rnder  Section  315,  Act  X.  of  iS/j,  an  order  of 
dibchar;;e  cannot  he  passed,  unle'^s  the  evidence  of 
all  the  witnesses  fur  trie  prosecution  has  been  taken; 
and  under  Section  220  of  the  same  Act,  no  judg- 
ment of  acquittal  can  be  recorded,  unless  a  charge  has 
been  drawn  up. 

Reference. — The  prisoner  in  this  case,  Japit 
Ahir  alias  Laljee  Ahir,  was  sent  up  by  the 
police  charged  with  having  committed  an 
offence  under  Section  379  of  Act  XLV.  of 

i860. 

Five  witnesses  were  cited  by  the  police 
for  the  prosecution,  and  sent  in  for  examina- 
tion ;  out  of  this  number,  the  Deputy  Magis- 
trate examined  only  two,  and  then  passed  the 
following  order  in  the  case  : — 

"The  accused  stands  charged  with  steal - 
\\\^  the  peas  of  the  complainant  from  his 
field.     The  latter  states  that  the  accused  was 
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one  of  several  thieves  who  had  stolen  his 
peas  in  a  body,  and  that  he  was  arrested  with 
the  peas. 

**The  accused  denies  the  charge,  and 
pleads  the  enmity  of  the  complainant  with 
his  (accused's)  m,aster  Hurruk  Ahir. 

*'  Two  witnesses  are  examined  on  behalf  of 
the  prosecution,  whose  statements  are  full  of 
discrepancies,  and  throw  doubt  over  the  whole 
case. 

**The  discrepancies  are  of  a  material 
nature,  and  serve  to  show  that  either  the 
charge  is  false  or  the  witne$ges  are  false.  The 
Court  cannot  convict  the  prisoner  on  such 
evidence  as  is  adduced,  and  directs  that 
Japit  Ahir  be  acquitted  and  discharged." 

On  this  order,  the  complainant  made  an 
application  to  me,  stating  that  there  has  been 
a  failure  of  justice,  ani  calling  for  a  fresh 
trial. 

It  appears  to  me  that  the  Deputy  Magis- 
trate's order  is  wrong  in  law.  He  has  both 
acquitted  and  discharged  the  defendant. 

Under  Section  315,  Act  X.  of  1872,  the 
order  of  discharge  could  not  have  been  passed, 
as  the  evidence  of  all  the  witnesses  named 
for  the  prosecution  had  not  been  taken  ;  and 
under  Section  220  of  the  same  Act,  as  no 
charge  was  drawn  up,  no  judgment  of 
acquittal  could  be  recorded  in  favor  of  the 
defendant. 

I  am  of  opinion,  then,  that  the  order  of  the 
I^wer  Court  should  be  set  aside. 

yudgmeni  of  the  Hi^h  Court. 

Jactisotiy  J. — We  concur  with  the  Magis- 
trate of  the  District,  and  quash  the  order 
improperly  made  by  his  subordinate.  The 
trial  is  to  proceed. 


The  loth  June  1874. 
Present  : 

The  Hon'ble  W.  Ainslie  and  Romesh  Chun- 
der  Mitter,  Judges, 

Kidnapping^ — Compounding— Acquittal—Act  X. 
of  1872,  Section  188. 

Committed  by  the  Magistrate,  and  tried  by  the 
Additional  Sessions  Judge  of  Hooghly^ 
on  a  charge  of  kidnapping  a  girl  from 
lawful  guardianship. 

The  Queen 

versus 

Gopee  Mohun  Mitter,  Appellant, 

Baboos  Biprodass  Mookeriee,  Hari  Mohun 
Chuckerbutty,  and  Bharut  Chunder  Dull 
for  the  Appellant. 


The  offence  of  kidnappingcan  be  lawfully  001D poinded. 

Whcfe  a  charofe  of  such  an  offence  was  withdraw! 
by  the  complainant,  it  was  held  that,  under  Sectkm  iS$ 
ot  the  Code  of  Criminal  Procedure,  it  had  the  effeaof 
an  acquittal. 

Ainslie^  J. — The  prosecutor  made  a  ver- 
bal complaint  to  the  Magistrate  of  Bca- 
bhoom  against  Gopee  Mohun  ^Titter,  1 
coolie- recruiter,  to  the  effect  that  the  latter 
had  kidnapped  his  daughter,  a  girl  under 
16  years  of  age,  for  the  purpose  of  sending 
her  to  Assam  as  a  coolie.  The  Magistrate 
hereupon  made  a  verbal  order  to  the  police 
to  brin:^  the  complainant  and  accused, 
together  with  their  witnesses,  before  the  Court. 
When  this  orvler  was  carried  out,  it  appeared 
that  the  parties  had  come  to  terms,  and  the 
prosecution  was  allowed  to  drop,  and  the 
accused  was  discharged. 

(}opee  Mohun  flitter,  having  been  sub- 
sequently re-arrested  in  Howrah,  was  tued 
there,  and  convicted  by  ihe  Court  of  Session, 
under  Section  363  of  the  Indian  Penal  CoiC. 
of  the  offence  of  kidnapping. 
•  He  now  appeals,  and  pleads  previoos 
acquittal. 

The  record  of  the  proceedings  before  the 
Magistrate  of  Beerbhoom,  so  far  as  appears 
from  the  papers  before  us,  consists  of  nothing 
but  a  police-report  with  the  order  of  dis- 
charge endorsed  thereon.  This  report  set^ 
out  in  the  headin?  the  nature  of  the  offence 
which  the  police-oflicer  supposed  the  pris>oncr 
to  have  been  charged  with,  and  this  agrees 
with  the  evidence  given  in  the  case  bfefore 
us.  1  think  it  is  clear  that  the  offence  then 
charged  was  identical  with  the  offence  of 
which  the  prisoner  has  been  now  convicteJ. 
and  that  we  must  hold  that  this  offence  had 
been  compounded  with  the  permission  of  the 
Court.  The  question  before  us  is  simply 
whether  the  offence  of  kidnapping  can  be 
lawfully  compounded.  If  it  can  he  so  com- 
pounded, the  withdrawal  of  the  complainant 
from  the  first  prosecution  must,  under  Sec- 
tion 188  of  the  Criminal  Procedure  Code, 
have  the  effect  of  an  acquittal. 

On  referring  to  the  Penal  Code,  Section 
214,  it  appears  that  a  certain  class  of  offences 
is  excepted  from  the  penal  operation  of 
that  and  the  preceding  Section ;  or,  in  other 
words,  may  be  lawfully  compounded.  These 
are  "cases  in  which  the  offence  consists  only 
of  an  act  irrespective  of  the  intention  of  tbc 
offender,  and  for  which  act  the  person  injured 
may  bring  a  ci\11  action." 

In  this  case,  the  offertbe  of  which  the 
accused  has  been  convicted  is  simply  kid- 
napping, as  punishable  under  Section  J^J. 
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It  has  not  been  found  that  there  was  an 
intentiort  to  commit  any  further  offence.  The 
recruiting  of  coolies  and  forwarding  them  to 
Assam  is  not  in  itself  an  offence  at  all.  Thus, 
this  case  is  covered  by  the  first  part  of  the 
exception.  And  I  am  of  opinion  that  it  is 
also  covered  by  the  second  part  of  the 
exception. 

There  is  no  ground  on  which  we  should 
hold  that  a  parent  or  guardian  cannot  bring 
an  action  for  damages  against  a  person  who 
kidnaps  a  child  from  his  custody,  and  it 
is  unnecessary  to  consider  whether  the 
damages  recoverable  are  to  be  limited  19 
compensation  for  the  loss  of  time  and  money 
expended  in  searching  for  and  recovering  the 
child  or  not.  This,  at  least,  he  may  sue  for 
and  recover,  and  this  is  enough  to  bring 
this  case  within  the  second  part  of  the 
exception. 

The  result  is,  that  the  offence  was  one 
which  could  be  lawfully  compounded,  and 
that  the  plea  of  former  acquittal  is  good. 

The  prisoner  must  be  acquitted  and 
released. 


The  nth  June  1874. 
Present: 

ft 

The  Hon'ble  Louis  S.  Jackson  and  W.  K. 
McDonell,  Judges. 

Procedure  —  Immaturity  of  understanding  — 
Incapacity— Criminal  ofTence— Act  XLV.  of 
i860,  Section  83. 

Reference  to  the  High  Court  by  the  Ses- 
sions Judge  0/ Nuddea. 

The  Queen 

versus 

Lukhini  Agradanini. 

An  objection  that  the  accused  is  of  such  an  age  as 
not  to  have  attained  sufficient  maturity  of  understand- 
ing to  judge  of  the  nature  and  consequences  of  his 
conduct  is  not  one  of  a  preliminary  character,  but 
rather  a  matter  of  defence,  to  be  considered  with  the 
other  issues  arising  in  the  case. 

Where  the  accused  was  over  seven  years  of  age  and 
under  twelve,  the  incapacity  to  commit  an  offence  only 
arises  where  the  child  has  not  attained  sufficient 
maturity,  &c.  ;  such  non-attainment  would  have 
apparently  to  be  specially  pleaded  and  proved. 

The  "consequences  of  his  conduct"  mentioned  in 
Section  S3,  Penal  Code,  are  not  the  penal  consequences 
to  the  offender,  but  the  natural  consequences  which 
flow  from  a  voluntary  act. 

Reference, — Previous  to  entering  on  the 
trial  of  this  case,  the  objection  has  been 
raised  by  the  prisoner's  Counsel  that  she,  over 
seven  and  under  twelve  years  old,  has  not 
attained  sufficient  maturity  of  understanding 


to  judge  of  the  nature  and  consequences  of 
her  conduct.  It  is,  therefore,  necessary  to 
put  the  question  to  the  Jury,  after  asking  the 
prisoner  questions :  Has  the  prisoner  attained 
sufficient  maturity  of  understanding  to  judge 
of  the  nature  and  the  consequences  of  the  act 
with  the  commission  of  which  she  is  charged  ? 

The  Jury,  through  their  foreman,  reply 
that,  in  their  opinion,  the  prisoner  was  aware 
of  the  nature  of  her  act,  i.e.,  that  it  would 
do  damage,  but  that  she  was  not  aware  she 
would  be  imprisoned  in  consequence. 

Under  these  circumstances,  I  think  it  is 
necessary  to  ask  the  High  Court  the  question 
as  to  whether  the  trial  of  the  case  should  be 
proceeded  with. 

For  my  own  part,  I  have  no  doubt,  from 
what  I  have  seen  of  tlje  child,  that  she  has 
certainly  attained  such  maturity  of  under- 
standing as  to  be  able  to  judge,  of  the  pro- 
priety or  otherwise  of  her  act,  and  1  furthej: 
have  myself  no  doubt  but  that  she  knew 
her  act  was  punishable ;  for  I  find  that  the 
prosecutrix  in  her  deposition  before  the 
Deputy  Magistrate  says  that,  in  the  forenoon 
of  the  day  her  roof  was  fired,  a  thatched 
roof,  the  eaves  of  which  came  over  the  yard 
of  the  prisoner's  mother's  house,  had  also  been 
burned,  and  the  prosecutrix  had  threatened 
the  mother  with  the  hakim. 

In  my  opinion,  the  girl  has  displayed 
sharpness  in  dealing  with  the  questions  here 
asked  her.  When  asked  whether  she  consi- 
dered the  burning  of  a  person's  house  a  good 
or  a  bad  act,  she  would  not  say,  but  merely 
replied,  "  1  did  not  do  it.  "  When  her 
defence  before  the  Deputy  Magistrate  was 
read  over,  she  said  it  was  made  in  conse- 
quence of  police-tuition  and  threat. 

It  seetms  to  me  that,  if  a  person  be  aware 
of  the  nature  of  his  or  her  act,  i.e.y  whether 
it  is  right  or  wrong,  that  person  may,  even 
if  he  or  she  do  not  know  that  imprisonment 
or  other  punishment  will  follow,  be  consi- 
dered capable  of  committing  an  offence. 

But,  as  above  said,  it  appears  to  me 
necessary  to  request  the  instructions  of  the 
High  Court  on  the  point  as  to  whether 
or  no  the  trial  of  the  case  should  be 
proceeded  with. 

Copy  of  this  proceeding  with  the  record 
of  the  case  is  forwarded,  therefore,  to  the 
Hon'ble  High  Court. 

Judgment  0^  the  High  Court. 

Jackson,  J. — We  consider  that  the  Judge 
ought  not  to  have  made  this  reference,  but 
should  have  decided  the  matter  for  himself. 
But  as  the  question  has  been  put,  we  proceed 
to  answer  it.     The  objection  raised  in  this 
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case    is    not,    we    think,    of    a    preliminary  i  tions  222  and  223  of  the  Code.    The  person 
character,  but  rather  a  matter  of  defence,  \  convicted   is  Johrie  Singh,  constable.    The 


and  a  matter  which  may  conveniently  be 
considered  with  the  other  issues  arising  in 
the  case. 


offence  is  described  to  be  theft  under  Section 
379  of  the  Indian  Penal  Code,  and  it  appears 
incidentally  in  the  coarse  of  the  judgment 


If  the  accused  were  a  child  under  seven    that  the  theft  alleged  to  have  taken  place  wah 


years  of  age,  the  proof  of  that  fact  would  be 
ipso  facto  an  answer  to  the  prosecution. 
But  where  the  accused  is  above  seven  years  of 
age  and  under  twelve,  the  incapacity  to  com- 
mit an  offence  onlv  arises  where  the  child  has 
not  attained  suflicient  maturity,  &c.,  and  such 
non-attainment  would  have  apparently  to 
be  specially  pleaded  and  proved,  like  the 
incapacity  of  a  person  who,  at  the  time  of 
doing  an  act  charged  as  an  offence,  was 
alleged  to  have  been  of  unsound  mind. 


in  respect  of  Rs.  7.  The  whole  record  of 
this  so  called  trial  consists  of  a  half-sheet 
foolscap  paper  in  which  the  name  of  the 
accused  Johrie  Singh,  constable,  the  offence, 
that  ii.,  of  theft  under  Section  379,  and  the 
names  of  two  witnesses,  are  set  down  at  the 
top  ;  and  then  follows  the  judgment.  From 
that  judgment,  it  does  not  appear,  except  that 
fhe  offence  was  theft,  what  the  offence  com- 
plained of  actually  was,  whose  properly  was 
stolen,  and  from  what  place,  nor  is  the  date 


The  Legislature  is  manifestly  referring  in  of  the  report  or  complaint  stated,  nor  the 
Section  83,  Indian  Penal  Code,  to  an  excep-  name  of  the  complainant,  nor  the  parentage 
tional  immaturity  of  intellect;  and  we  may    and  residence  of  the  accused  person,  except 


observe  that,  where  the  **  consequences  of  his 
conduct "  are  spoken  pf,  it  is  not  apparently 


his  name,   nor  any  particular  bringing  the 
charge   home   to   the   accused.'    From  the 


the  penal  consequences  to  the  offender  that !  report  transmitted  by  the  Joint   Magistrate, 


are  referred  to,  but  the  natural  consequences 
which  flow  from  a  voluntary  act,  such  for 
instance  as  that,  when  fire  is  applied  to  an 
inflammable  substance,  it  will  burn,  or  that 
a  heavy  blow  with  an  axe  or  a  sword  will 
cause  death  or  grievous  hurt. 

We  suggest,  therefore,  that  the  trial 
should  proceed,  and  that^  if  the  prisoner's 
Counsel  or  the  Judge  thinks  it  worth  while, 
the  question  of  capacity  may  be  put  with 
others  to  the  Jury. 


The  16th  June  1874. 

.     Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
IMcDonell,  yudges. 

Procedure — Summary  cases— Act  X.  of  18^2, 

Chapter  X VI IL 

Reference  to  the  High  Courts  under  Section 
2g6  of  the  Code  of  Criminal  Procedure, 
by  the  Sessions  fudge  of  Tirhoot. 

The  Queen 

versus 

Johrie  Singh,  Constable. 

In  summary  cases  under-Chaptcr  XVIII.  of  the  Code 
of  Criminal  I'roccdure,  the  formalities  provided  by  that 
Chapter  should  be  most  strictly  observed. 

Jackson,  J. — The  Sessions  Judge  of  Tir- 
hoot, being  moved  by  the  Sub-Divisional 
Officer  at  fiurbhanga,  applies  to  this  Court, 
under  Section  2g6  of  the  Code  of  Criminal 
Procedure,  to  set  aside  a  conviction  by  Mr. 
F.  Francis,  a  First-class  Magistrate,  in  the 
exercise  of  summary  jurisdiction  under  Sec- 


there  seems  to  be  much  reason  to  believe  thai, 
in  point  of  fact,  no  offence  could  have  been 
substantiated  in  this  case,  and  it  certaiulj 
appears  that  one  of  the  two  witnesses 
examined  was  the  so-called  thief  Umnas 
Kahar,  who,  at  the  time  of  the  supposed  theft 
by  the  constable,  was  actually  in  the  custody  of 
the  constable.  A  chowkeedar  was  examined, 
but  it  does  not  appear  what  the  chowkeedar 
could  have  known.  It  seems  to  me,  however, 
that  the  ground  upon  which,  if  at  all,  we  arc 
to  deal  with  the  order  of  the  Magistrate  is 
thai,  in  exercising  summary  jurisdiction,  he 
has  failed  to  comply  with  the  requirements  ot 
Section  227.  In  a  trial  by  a  Magistrate 
under  a  procedure  which  is  most  justly  called 
summary,  the  Legislature  has  provided  a 
minimum  of  protection  for  the  person  affected 
by  the  order  ;  and  it  appears  to  us  absolutehr 
necessary  that  officers  who  act  under  the  iSth 
Chapter  of  the  Code  should  most  strictly 
observe  the  scanty  formalities  which  the 
Chapter  provides.  If  they  do  not  do  so,  it 
would  be  absolutely  i  mpossible  for  ihis  Court  as 
a  Court  of  revision,  or  for  any  other  authority, 
to  exercise  the  smallest  control  over  proceed- 
ings which  may  form  the  subject  of  com- 
plaint. In  this  case,  on  the  face  of  the  paper 
which  has  been  laid  before  us,  and  consider- 
ing the  omissions  noticed,  it  is  impossible  for 
us  to  say  that  the  accused  person,  who  has 
been  sentenced  to  three  months'  rigorous 
imprisonment,  has  had  any  trial  at  all.  ^^ 
direct,  therefore,  that  the  proceedings  of  the 
Magistrate  be  set  aside,  and  the  accused  setai 
liberty.  , 
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The  17th  June  1874, 

Present : 

The  llon'ble  Louis  S.  Jackson  and  W.  F.. 
McDonell,  Judges. 

Procedure — Summary  trials— Act  X.  of  1872, 
Chapter  XVIII. 

Refertnce  to  the  High  Court,  under  Section 
2()6  of  the  Code  0/  Criminal  Procedure,  by 
the  Magistrate  of  Dinagepore. 

Chunder  Shekhur  Thakoor 

versus 

Nitaloo  and  another. 

The  powers  conferred  upon  Magistrates  under  the 
iSth  Chapter  of  the  Code  of  Criminal  Procedure  were 
not  intended  to  give  them  the  power  of  altering  a 
chargfe  brought  against  an  accused  person,  so  as  to  bring 
his  case  within  the  provisions  of  that  Chapter;  but 
when  a  charge  of  a  serious  offence,  one  which  the 
Magistrate  is  not  competent  to  enquire  into  summarily,  is 
preferred,  it  is  the  plain  duty  of  the  Magistrate  to  apply 
the  procedure  prescribed  for  such  cases,  and  either  to 
convict  or  acquit,  or  commit  for  trial,  the  person  im- 
plicated. The  procedure  under  Chapter  XVI II.  is  to  be 
followed  when  a  charge  is  plainly  and  directly  one  of 
those  specified  in  Section  222. 

yackson,  y. — The  Alagislrate  of  the 
District  of  Dinagepore  has  referred  to  this 
Court  for  revision  the  proceedings  of  the 
Joint  Magistrate  in  a  case  in  which  two 
persons,  viz,y  Nitaloo  and  Khair  Mahomed, 
were  tried  summarily,  under  the  provisions  of 
Chapter  XVIII.  of  the  Code  of  Criminal 
Procedure,  for  the  ofiFence  of  dishonestly 
retaining  stolen  properly.  They  were 
discharged  by  that  officer  under  Section  2 1 5 
of  the  Code.  It  appears  that,  a  complaint 
having  been  preferred  by  one  Chunder 
Shekhur  Thakoor  that  his  house  had  been 
broken  into,  and  properly  valued  at  Rs. 
884  stolen  therefrom,  the  police  instituted 
enquiries,  as  the  result  of  which  they  sent  up 
the  two  persons  accused  with  a  charge-sheet 
in  what  is  called  **  A  Form,"  whereby  those 
persons  were  charged,  under  Section  457  of 
the  Indian  Penal  Code,  with  the  offence  of 
committing  house-breaking  by  night  in  order 
10  the  commission  of  theft,  an  offence  which, 
if  proved,  is  punishable  with  imprisonment 
(in  case  of  theft)  extending  to  14  years,  and 
also  with  fine.  There  is  no  trace  of  any  kind 
of  trial  or  enquiry  by  the  Joint  Magistrate 
as  to  the  offence  under  Section  457,  but  he 
appears  to  have  converted  the  charge,  as 
appears  from  the  register  of  summary  trials, 
into  one  under  S(?ction  41 1,  that  offence  being 
one  cognizable  under  Chapter  XV.,  which 
an  offence  under  Seetion  457  is  not.    The 


Magistrate  of  the  District  observes  that  all 
the  witnesses  sent  up  for  the  prosecution  had 
not  been  examined  by  the  Joint  Magistrate, 
and  he  considers  that  the  result  of  the 
proceedings  most  justly  called  summary 
proceedings  has  been  that  persons  who  ought 
to  have  been  punished  have  been  discharged. 
The  Joint  Magistrate,  having  been  called  on 
to  justify  his  proceedings,  admits  that  the 
course  taken  by  him  was  injudicious,  but  be 
seems  to  be  of  opinion  that  it  was  not  illegal. 
Now,  it  appears  to  me  that  it  was  both 
injudicious  and  illegal,  and,  what  is  a  still 
more  important  consequence,  that  it  caused  a 
probable  failure  of  justice.  The  powers 
conferred  upon  Magistrates  under  the  i8th 
Chapter  of  the  Code  of  Criminal  Procedure 
appear  to  me  not  to  have  been  intended  to 
give  them  the  power  of  altering  a  charge 
brought  against  an  accused  person,  so  as  to 
bring  his  case  within  the  provisions  of  that 
Chapter;  but  when  a  charge  of  a  serious 
offence,  one-  which  the  Magistrate  is  not 
competent  to  enquire  into  summarily,  has 
been  regularly  preferred,  it  is  the  plain  duty 
of  the  Magistrate  to  apply  the  procedure 
prescribed  for  such  cases,  and  either  to 
convict  or  acquit,  or  commit  for  trial,  the 
person  implicated.  The  procedure  under 
Chapter  XVIII.  is  to  be  followed  when  a 
charge  brought  against  the  accused  is  plainly 
and  directly  one  of  those  specified  in  Section 
222,  Now,  supposing  even  that  the  Joint 
Magistrate  could  properly  and  legally  have 
brought  this  case  within  the  provisions  of 
Chapter  XVIII.,  there  were,  in  my  opinion, 
very  cogent  reasons  why  he  should  not  have 
done  so.  Whether  the  Legislature  intended 
to  bring  under  this  Chapter  all  cases  of 
receiving  stolen  property,  whether  the  value 
of  the  property  stolen  did  or  did  not  exceed 
Rs,  50,  it  is  clear  that,  where  the  value  is 
large,  and  where  the  property  has  been 
acquired  by  so  grave  a  crime  as  house- 
breaking, the  offence  is  one  w-hich  it  would 
be  proper  to  visit  with  a  punishment  far 
exceeding  three  months'  rigorous  imprison- 
ment, and  in  which,  consequently,  an  appeal 
would  lie  to  the  Court  of  Session.  In  such 
a  case,  therefore,  the  provisions  of  Section 
227  would  manifestly  not  apply,  and  it  would 
be  necessary  to  record  at-  least  the  substance 
of  the  evidence.  As  the  case  stands,  there 
has  been  absolutely  no  trial  and  no  investiga- 
tion into  the  charge  preferred  by  the  police, 
7>iz.,  a  charge  under  Section  457  of  the  Indian 
Penal  Code.  The  Joint  Magistrate  says: 
*'  I  do  not  suppose  that  the  Magistrate  wishes 
"  to  lay  down  that  a  Court  is  bound  by  the 
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*'  view  of  the  law  taken  by  an  investigating 
"police-officer."  Certainly,  the  Magistrate 
could  not  have  had  such  intention,  but  a 
Magistrate  who  tries  a  case  is  undoubtedly 
required  to  investigate  the  charge  preferred 
by  the  police-officer,  and  to  see  whether  the 
charge  is  made  out  or  not.  1  think,  therefore, 
that  the  proceedings  of  the  Joint  Magistrate 
in  this  case  were  not  only  illegal,  but 
improper,  and  that  they  constituted  an  entire 
misapplication  of  the  powers  vested  in 
Magistrates  by  Chapter  XVIU.  It  would'be 
extremely  unfortunate  if,  in  the  use  of  these 
powers,  Magistrates  were  to  adopt  the  practice 
of  making  superficial  or  slight  enquiries  into 
serious  cases.  The  proceedings  of  the  Joint 
Magistrate  will  accordingly  be  set  aside,  and 
the  original  charge  preferred  by  the  police 
will  be  prosecuted  and  enquired  into. 

I  may  remark  that  the  form,  as  filled  up  by 
the  Joint  Magistrate  in  this  case,  is  misleading, 
because,  in  the  place  where  it  is  intended  to 
insert  the  offence  complained  of,  he  has  only 
inserted  the  offence  which  he  chose  to  inquire 
into,  and  which  he  considered  not  proved.  It 
may  also  be  added  that,  in  one  of  the  columns 
of  the  form,  he  seems  to  have  found  ihe 
accused  not  guilty,  although  it  afterwards 
appears  that  they  were  discharged  under 
Section  215,  which  discharge  is  not  tanta- 
mount to  acquittal. 


The  23rd  June  1874. 

Present : 

The  Honble  Louis  S.  Jackson  and  W.  F. 
McDonell,  yudges. 

Maintenance—Jurisdiction— Act  X.  of  1872, 

Section  536. 

Reference  to  ihe  Hi^h  Court,  under  Sec- 
tion 2g6  of  the  Code  of  Criminal  Proce- 
dure, by  the  Magistrate  of  Gya. 

Mussamut  Somree 

versus 

Jitun  Sonar. 

In  a  case  in  which  a  Magistrate  made  an  order  under 
Section  536, Code  of  Criminal  Procedure,  directinpf  the 
husband  to  pay  a  monthly  sum  for  the  maintenance  of 
his  wife,  the  Hig^h  Court  set  aside  the  order,  on  the 
ground  that  it  appeared  that  the  husband  had  not  been 
called  upon  to  maintain  tlie  wife,  who  had,  up  to  that 
time,  lived  with  her  father,  and  that  the  father  had 
refused  to  let  the  wife  live  with  her  husband  without 
receiving  money  from  him. 

An  order  under  Section  536  cannot  be  made  by  a 
Magistrate  of  the  second  class. 

Where  the  law  empowers  Magistrates  of  a  particular 
grade  to  do  a  particular  act,  or  make  a  certain  order, 


it  should  always  appear  upon  the  proceeding  that  the 
Nfagistrate  making  the  order  or  doing-  the  act  i<  a 
Magistrate  who  had  jurisdiction  to  do  it. 

Jackson,  y. — We  think  the  order  made  in 
this  case  must  be  set  aside,  though  not. 
perhaps,  altogether  for  the  reasons  stated  by 
the  Magistrate  of  the  District  who  make$ 
the  reference.  It  appears  that,  on  the  com- 
plaint of  one  Somree,  a  young  married 
woman  of  the  age  of  fifteen  years  belonging 
to  the  Sonar  caste,  the  Magistrate,  Mr. 
Beames,  made  an  order  under  Section  536  that, 
"until  he  can  prove  that  his  wife  refuses 
"to  live  with  him,  or  until  he  can  prove  she 
"is  living  in  adultery,  he  will  pay  Rs.  5  a 
"  month  in  this  Court,  or  to  the  order  of 
"  this  Court,  if  elsewhe're,  or,  in  default,  he 
"will  undergo  one  month's  imprisonment 
"  with  hard  labor." 

The  facts  of  the  case,  as  appear  in  evidence, 
are  that  the  defendant  had  been  married  to 
this  girl  about  two  years  before  the  time  of 
the  complaint,  and  that  the  girl,  being  very 
young,  continued  to  live  with  her  father.  It 
also  appears  that  recently  some  discussioa 
had  taken  place  between  the  husband  and 
the  father  regarding  her  leaving  the  fathers 
house,  and  the  father,  it  seems,  asked  some 
money-payment,  before  she  could  be  allowed 
to  do  so.  It  also  appears  ttiat,  in  the  month 
of  Kartick  last,  the  husband  had  gone  to  the 
house  of  his  father-in-law,  and  staid  there  a 
night,  during  which  he  had  opportunities  of 
intercourse  with  his  wife.  After  that,  that 
is  to  say,  in  the  month  of  Falgoon,  be  came 
again  to  the  house,  and  he  seems  to  liave 
found  that  his  wife  then  was  pregnant,  and 
he  thereupon  objected  to  take  her  away  with 
him,  and  also,  according- to  her  statement, 
proposed  to  her  that  she  should  take  some 
drugs  to  bring  about  an  abortion  to  prevent 
the  possibility  of  a  child  being  born  to 
her.  which,  he  said,  he  suspected  was  the 
child  of  some  other  man.  The  result  was 
the  calling  of  a  punchayet,  by  whose  decision 
the  girl  was  put  out  of  caste.  The  husband 
afterwards  re-convened  the  punchayet,  and 
admitted  that  he  had  visited  his  wife  in 
Kartick,  so  that  it  was  after  all  possible  that 
the  child  with  whom  she  was  pregnant 
might  be  his  child,  and  the  result  of  that 
was,  that  the  husband  as  well  as  the  wife 
were  both  put  out  of  caste.  It  was  under 
these  circumstances  that  the  wife  made  the 
application  to  the  Magistrate,  and  the  order 
was  made,  which  is  now  the  subject  of  this 
reference.  It  appears  to  jis  that  the  cir- 
cumstances have  not  arisen  under  which 
this    order    could    be  ^properly  made.    In 
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applying  the  provisions  of  Section  536,  it 
is  necessary  to  bear  in  mind  the  conditions 
of  Hindoo  society  under  which  a  girl,  after 
she  has  been  given  in  marriage,  continues 
to  live  for  some  time  in  the  house  of  her 
father.  It  can  scarcely  be  said  that,  up  to 
the  time  when  the  father  consents  to  allow 
his  daughter  to  go  to  the  house  of  her 
husband,  and  when,  by  the  customs  of  the 
Hindoo  society,  she  would  probably  go,  the 
husband  incurs  any  liability  in  respect  of 
her  maintenance,  in  the  present  instance, 
the  girl  was  only  15  years  of  age.  It  does 
not  appear  that  her  husband  had  been  at 
any  time  called  upon  to  remove  her  to  his 
own  house,  and,  if  he  did  not,  to  make  any 
payment  for  her  maintenance.  The  Magis- 
trate, in  takinj^  the  examination  of  the 
complainant,  would  have  been  bound  under 
such  circumstances  to  put  questions  to  her 
to  elicit  the  fact  of  the  husband's  having 
been  duly  called  upon  to  maintain  her ;  but, 
in  fact,  so  far  from  this  being  the  case,  it 
would  seem  to  be  the  fact  that  the  father 
had  refused  to  let  her  go  without  receiving 
money  from  the  husband.  We  also  think 
that,  under  the  circumstances,  he  ought  to 
have  required  her  distinctly  to  clear  herself, 
at  least  by  her  own  oath,  from  the 
imputation  which  the  husband  had  laid  upon 
her.  Under  these  circumstances,  it  appears 
to  us  that  this  order  has  not  been  duly 
made.  We  must  add  that  the  order  in 
respect  of  maintenance,  viz.,  that  the  husband 
should  pay  Rs.  5  a  month,  app  ars  to  be 
greatly  in  excess  of  what  the  justice  of  the 
case  demanded. 

It  is  also  necessary  to  advert  to  another 
serious  defect  in  the  proceedings,  which  is 
this,  that,  upon  the  face  of  the  order  and 
of  the  proceedings,  it  would  appear  that 
the  Magistrate  who  made  the  order  had  no 
jurisdiction  to  make  it.  The  Section  expressly 
says  that  the  Magistrate  of  the  District,  or  a 
Magistrate  of  a  division  of  a  district,  or  a 
Magistrate  of  the  first  class,  may  make  the 
order.  Throughout  the  proceedings  in  this 
case,  the  Magistrate  is  described  simply  as  a 
Magistrate  of  the  second  class.  Where  the 
law  empowers  Magistrates  of  a  particular 
grade  to  do  a  particular  act,  or  make  a  certain 
order,  it  should  always  appear  upon  the 
proceedings  that  the  Magistrate  making  the 
order  or  doing  the  act  is  a  Magistrate  who 
jurisdiction  to  do  it.  It  may  be  in  this 
\  that  the  Magistrate  is  a  Magistrate  of  a 
livision  of  the  district,  but  we  have  no 
leans  of  knowing  whether  he  is  or  not. 
In  strictness,  iherefoit,  this  alone  would  be 
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sufficient  to  vitiate  the  order,  but  we  may 
put  it  upon  the  ground  which  I  have  first 
stated  ;  and  if  the  Magistrate  should  think  fit 
to  make  any  further  enquiry  in  the  case,  and 
should  think  it  necessary  to  make  a  fresh 
order,  nothing  in  the  order  which  we  now 
make  is  to  prevent  him  from  doing  so,  pro- 
vided he  has  sufficient  materials  before  him. 
In  that  case,  he  should  take  all  the  circum- 
stances into  consideration,  and  make  such 
order  in  the  case  as  he  thinks  to  be  equitable, 
but  taking  care  that  his  jurisdiction,  if  he 
has  it,  appears. 


The  23rd  June  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  aud  W.  F. 
McDonell,  Judges, 

Optttm— Act  XXI.  of  i856^Act  X.  of  1871. 

Reference  to  the  High  Courts  under  Section 
2g6  of  the  Code  of  Criminal  Procedure^  by 
the  Officiating  Sessions  Judge  of  Dinage- 
pore. 

The  Queen 
versus 
Khetter  Nath  Shaha. 

Act  XXI.  of  1856  (the  Opium  Act)  has  not  been 
repealed,  so  far  as  it  relates  to  the  Lower  Provinces  of 
Bens^al,  by  Act  X.  of  1S71. 

Jackson,  7.— This  is  a  case  in  which  two 
persons  were  tried  by  the  Joint  Magistrate 
of  Dinagepore  for  the  offence  of  illegally 
dealing  in  contraband  opium.  They  were 
both  convicted— the  one  being  fined  Rs.  200, 
and  the  other  Rs.  50.  The  order  of  the 
fine  of  Rs.  200  being  appealable,  the  defend- 
ant appealed,  and  the  sentence  was  reversed 
by  the  Judge.  The  other  order  being  within 
the  limit  of  non-appealable  cases,  the  Judge 
has  referred  the  case  to  this  Court,  with  a 
view  to  the  order  being  quashed.  The 
grounds  on  which  he  makes  this  reference 
are,  firstly,  that  Act  XXI.  of  1856,  under 
whichthe  fine  was  inflicted,  has  been  repealed 
by  Section  2,  Act  X.  of  1871;  secondly, 
that  there  is  no  evidence  whatever  to  sup- 
port a  charge  against  the  defendant  Khetter 
Nath,  under  Section  44  of  Act  XXI.  of  1856, 
of  havinj  sold  a  seer  of  opium  to  defendant 
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Tikun  Lall ;  and,  thirdly,  that  the  evidence 
of  the  witnesses  has  been  so  hastily  and  care- 
lessly recorded  that  it  is  doubtful  whether, 
in  justice  to  the  defendant,  it  should  be  taken 
into  consideration  at  all. 

In  regard  to  the  first  of  these  grounds,  there 
appears  to  have  been  some  misconception  on 
the  part  of  the  Sessions  Judge.  The  second 
Section  of  Act  X.  of  187 1,  no  doubt,  repeals 
certain  Acts  of  which  Act  XXI.  of  1856  is 
one.  The  first  Section,  however,  enacts  that 
the  Act  extends  to  the  territories  respectively 
under  the  (iovernment  of  the  Lieulenant- 
Governors  of  the  North- Western  Provinces 
and  the  Punjab,  and  under  the  administration 
of  the  Chief  Commissioners  of  Oudh,  the 
Central  Provinces,  British  Burmah,  and 
Coorg.  The  Act,  therefore,  not  extending  to 
the  Lower  Provinces  of  Bengal,  could  not 
effect  the  repeal  of  th^e  enactments  mentioned 
in  the  Schedule  in  those  provinces  any  more 
than  the  repeal  by  Indian  legislation  of  the 
English  statutes,  or  portions  of  the  statutes, 
could  affect  the  working  of 'those  statutes  in 
those  parts  of  the  country  in  which  they  are 
in  force. 

On  the  second  ground,  we  do  not  agree 
with  the  Sessions  Judge.  It  appears  that  a 
chaprassee  gave  evidence  that  he  heard 
defendant  No.  i  proposing  to  the  other  to 
sell  him  a  seer  of  opium,  for  which  he  offered 
to  give  8  annas  over  the  cost-price.  Almost 
immediately  afterwards,  the  same  chaprassee, 
accompanied  by  another  person,  met  and 
seized  the  person,  who  had  made  the  proposal, 
with  a  seer  of  opium  in  his  possession.  It 
appears  to  me,  supposing  the  chaprassee  to 
be  believed,  that  these  facts  constituted 
evidence  from  which  the  Magistrate  might 
properly  infer  that  defendant  Kheiter  Nath 
had  acceded  to  the  proposal  made  to  him  by 
defendant  No.  i,  and  had  sold  to  him  the  seer 
of  opium.  Therefore,  we  cannot. say  that 
there  was  no  evidence  on  which  the  sale  by 
Khetter  Nath  could  be  found. 

As  to  the  third  ground,  it  is  impossible  for 
U8  to  say  whether  the  evidence  of  the  wit- 
nesses was  hastily  and  carelessly  recorded. 
The  Magistrate  appears  to  have  tried  this 
case  under  the  provisions  of  Chapter  XVIII. 
We  have  nothing  before  us  to  show  in  what 
manner  the  evidence  of  the  witnesses  was 
taken.  It  is  not  suggested  that  the  record, 
as  framed  by  the  Joint  Magistrate,  is  any 
other  than,  imder  the  law,  it  was  necessary 
to  be.  We  have  no  suflScient  matter  before 
U8  on  which  we  can  quash  the  proceedings 
of  the  Joint  Magistrate,  and  we  must  decline 
to  interfere. 


The  26th  June  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Evidence — Complainant — C  oimction. 

Reference  to  the  High  Court,  under  SecHv% 
2g6  0/  the  Code  of  Criminal  Procedurt.  bf 
the  Ojlp dating  Sessions  Judge  of  Dinagepon 

Kulum  Mundul 
versus 

Bhowoniprosad  and  others. 

A  conviction  upon  the  statement  of  a  complainant 
is  lawful. 

Reference. — Thk  facts  of  the  case,  arid  the 
grounds  on  which  I  consider  thai  the  order 
of  the  Joint  Magistrate  should  be  quashed, 
arc  fully  detailed  in  my  proceedings  to  be 
found  with  ihe  record,  and  dated  the  22nd 
May  last.  The  Joint  Magistrate's  remarks 
in  support  of  his  order  will  also  be  fomd 
with  the  record. 

It  will  be  seen  that  the  Joint  Magistrate 
practically  admits  that  there  is  no  evidence 
in  support  of  the  complainant's  own  state- 
ment on  oath.  But  he  says  there  is  circum- 
stantial evidence  in  support  of  complainant's 
story,  showing  (i)  that  he  was  beaten  : 
(2)  that  the  complainant's  witnesses  were  bi- 
assed ;  (3)  that  he  told  the  same  story  to  the 
Moonsiff  as  he  told  before  the  Joint  Magis- 
trate ;  (4)  that  the  Moonsiff  dismissed  the  peon. 

The  only  doubt  that  arises  in  my  mind  in 
this  case  is  whether,  if  a  complainant  deposes 
on  oath  to  the  exisie:  ce  of  certain  facts 
which  go  to  establish  the  charge  instiiatcd 
by  him,  and  he  produces  no  witnesses  who 
can  support  his  charge,  a  Criminal  Court  is 
justified  in  finding  the  accused  gaihy  on 
the  complainant's  evidence  alone,  however 
trustworthy. 

It  may  be  said  that,  as,  under  Section  1  iS, 
Act  I.  of  1872,  all  persons  shall  be  competent 
to  testify,  subject  to  certain  limitations  which 
do  not  apply  to  this  case,  a  complainant  mar 
testify  on  his  own  behalf,  and.  when  so  doing, 
is,  in  fact,  a  witness ;  and  as  Section  134?  Act 
I.  of  1872,  declares  that  no  particular  number 
of  witnesses  shall,  in  any  case,  be  required  for 
the  proof  of  any  fact,  the  complainant's 
evidence,  if  believed,  is  sufficient  in  law  to 
et>tiblish  a  charge.  If  thh  argument  be 
sound,  then  the  Joint  Magistrate's  order 
cannot  be  quashed  on*  the  ground  of  there 
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being  no  evidence,  because  the  Joint  ^lagis- 
traie  states  that  he  fullv  believed  the  com- 
plainant's  statement  on  oaih. 

But  I  can  scarcely  think  that  the  Legis- 
lature intended  so  much  as  this  when  framing 
Section  134  of  the  Indian  Evidence  Act. 
That  Section  has  taken  the  place  of  Act  II. 
of  1855,  Section  28,  which  declared  that  the 
testimony  of  one  witness,  if  thoroughly 
credible,  is  sufficient  in  proof  of  a  fact, 
except  in  cases  of  treason,  and  in  cases 
where  any  rule  or  practice  of  any  Court 
requires  corroborative  evidence  of  a  single 
witness  in  the  case  of  perjury. 

In  a  well-known  case  (Queen  v.  Lall 
Chand  Kowrah,  V.  Weekly  Reporter,  Criminal 
Rulings,  page  23)  it  was  laid  down,  with 
reference  to  this  Section  of  the  old  Evidence 
Act,  that  the  uncorroborated  evidence  of  a 
single  witness  in  a  case  of  perj%ry  was 
insufficient,  and  that  there  must  be  proof 
adduced,  independent  of  the  oath  of  one 
of  the  parties. 

Now,  if  Section  134,  Act  I.  ol  1872,  is  to 
be  interpreted  in  the  manner  1  have  above 
supposed,  the  above  rulings  will  have  become 
obsolete ;  for  it  will  follow  that  the  bare 
statement  on  oath  of  A  in  a  charge  of  perjury 
brought  by  him  against  B,  on  the  allegation 
that  a  certain  deposition  given  by  B  in  a 
civil  suit  between  A  and  B  was  false,  would, 
if  the  Court  believed  A,  be  sufficient  evidence 
on  which  to  convict  B. 

I  cite  this  as  an  extreme  instance  of  what 
might  result  from  giving  to  Section  134,  Act 
I.  of  1872,  the  interpretation  supposed. 

it  appears  to  me,  then,  that  Section  1 34  of 
the  new  Evidence  Act  refers  to  witnesses 
other  than  the  parlies  themselves,  and,  if 
this  view  be  correct,  there  is  absolutely  no 
evidence  whatever  against  the  defendant  in 
the  case  now  under  consideration.  The 
Joint  Magistrate  should  not  have  referred  to 
the  Moonsiff 's  proceedings  in  this  case  against 
the  peon,  as  they  are  not  evidence ;  and, 
as  a  matter  of  fact,  the  Moonsiff's  order 
dismissing  the  peon  has  been  reversed  by 
this  Court  on  the  civil  side.  Again,  that 
the  complainant  was  beaten  may  be  true,  but 
this  fact  alone  is  not  evidence  that  the 
defendants  beat  him. 

A^  to  the  charge  brought  against  defend- 
ants, it  appears  to  me  very  clear  that  the 
complainant  was  not  illegally  confined  within 
the  meaning  of  the  definition  of  illegal  con- 
finement given  in  the  Penal  Code.  The  Joint 
Magistrate,  as  •!  understand  his  remarks, 
would  make  every  case  of  common  assault 
one  of  illegal  confintment ;  because  the  party 


assaulted,  during  the  time  he  is  defending 
himself,  may  be  prevented  by  his  assailants, 
who  surround  him  from  proceeding  beyond 
certain  circumscribing  limits. 

On  the  above  considerations,  I  recommend 
that  the  order  of  the  Joint  Magistrate  be 
quashed. 

■ 

Judgment  of  the  High  Court. 

Jackson,  J. — We  think  the  Court  is  not 
called  upon  to  interfere  in  this  case.  It  is 
unnecessary  to  determine  whether  the  facts 
amounted  to  wrongful  confinement,  because 
an  assault  of  a  serious  character  was  evi- 
dently committed,  and  it  would  only  be 
necessary  to  amend  the  conviction  by  sub- 
stituting one  offence  for  the  other. 

As  at  present  advised,  however,  we  are  not 
prepared  to  say  that  wrongful  confinement 
was  not  established,  and  we  cannot  agree 
with  the  Judge  that  the  complainant  was  at 
the  lime  in  lawful  custody. 

There  cannot  be  a  doubt  that  a  conviction 
upon  the  statement  of  a  complainant  is  law- 
ful, otherwise  a  person  who  committed  an 
assault,  first  taking  care  to  ensure  the  absence 
of  witnesses,  could  never  be  punished. 

The  rule  of  requiring  a  second  witness  in 
cases  of  perjury  rested  on  a  ground  which 
has  no  application  here. 

We,  therefore,  return  the  proceedings,  and 
we  must  also  observe  that  we  think*  it  a 
subject  of  regret  that  the  Judge  should  have 
reversed  the  order  of  the  Moonsiff  of  Put- 
nitolla,  dismissing  the  peon. 

On  referring  to  the  Moonsiff's  proceedings, 
it  is  manifest  that  the  peon  behaved,  not 
merely  illegally,  but  most  improperly,  and 
was  rightly  disnpissed. 


The  26th  June  1874. 

Present : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges. 

Procedure— Witnesses— Acctised— Act  X.  of 
1872,  Section  327. 

Reference  to  the  High  Court,  under  Section 
2g6  of  the  Code  of  Criminal  Procedure, 
by  the  Officiating  i^essions  Judge  of  Rung- 
pore. 

The  Queen 

versus 
Bocha  Chowkeedar. 
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Under  Section  327,  Code  of  Criminal  Procedure,  the  The  30th  June  1 874. 

witnesses  for  the  prosecution  should  be  examined  in 
the  presence  of  the  accused,  when  practicable,  notwith-  < 
standing  that  their  statements  have  been  previously  ,     The  Hon^blc  Louls  S.  Jackson  and  W.  F. 
recorded  in  his  absence.  McDonell,  Judges, 

Procedure— Assessors— Sessions  Judge— Act  X. 
Re/erence,-rOsz  .   Bocha      Chowkeedar,  of  187a,  Sections  355  &  261. 

a^inst  whom  the  Joint  Magistrate  of  Rung-  /i-.  .    •     1  r»  r        1  ^ 

pore  issued  a  warrant,  in  order  that  he  might  (Crimmal  Referred  Case.) 

be    brought    to    trial    on    a    charge    under  Xhe  Queen 
Section  331,  Indian   Penal  Code,   was  not 

arrested   under  that  warrant ;   and,    in    his  versus 

absence,  the  enquiry  proceeded  against  him  ,-  ^  . 

in  the  Joint  Magistrate's  Court.    The  evi-  ^^*^*"^  ^*^-  • 

dence  of  the  witnesses  against  him  was  IJe  intention  of  the  U^slatin^e  in  Sections  255  and  J65 
.^^^.j^j  :»  u:««u»^^^  J       u  ai  of  the  Code  of  Cnininal  Procedure  in  a  case  like  this  IB 

recorded  m  his  absence,  and  subsequently,  on    ^-hich  the  accused  was  tried  on  two  charts,  was  that  the 

his  arrest,  the  depositions  were  put  in  against  I  assessors  should  give  a  definite  opinion  whether  tbe 
him,  and  he  was  committed  to  the  Sessions  '  prisoner  is  guilty  ot  either  of  the  offences  charged,  and.  if 
f       .  .    I  so,  of  which  of  the  chargfes  preferred  against  htm,  aid 

lOr  trial.  ^^^  the^dge,  on  delivering  judgment,  should  giveil 

with  advertence  to  the  opinion  of  the  assessors. 

1  am  of  opinion  that  the  commitment  Jackson^  J. — In  this  case,  which,  in  other 
was  illegal,  inasmuch  as,  though  it  was  respects,  appears  to  have  been  tried  wiili 
certainly  practicable  to  procure  the  attend-  great  care  and  attention,  we  are  unable  to 
ance  of  the  witnesses  against  him  after  pass  final  orders  in  consequence  of  the  pro- 
his  arrest,  they  were  not  procured  and  ceedings  being  incomplete.  The  prisoner 
examined  in  his  presence.  The  latter  part  >vas  tried  by  the  Court  of  Session  with  the 
of  Section  327,  Code  of  Criminal  Procedure,  aid  of  assessors.  Section  255  of  the  Code 
seems  to  me  to  clearly  intimate  that  the  of  Criminal  Procedure  provides  that,  in  cajics 
witnesses,  under  such  circumstances,  should  tried  with  assessors,  the  Court  shall  proceed 
be  examined  in  the  presence  of  the  accused,  to  ask  the  assessors  their  opinion,  and  sball 
when  practicable,  notwithstanding  that  their'  record  it.  Section  261  dechres:  *' In  cases 
statements  have  been  previously  recorded  "tried  with  assessors,  the  Court  shall  pro- 
in  his  absence.  But  this  was  not  done  "ceed  to  pass  judgment  of  acquittal  or 
in  the  present  case,  and  hence  I  submit  "  conviction,  having  considered  the  opinions 
that  the  proceedings  were  illegal.  Under  I  "  of  the  assessors,  but  not  being  bound  to 
these  circumstances,  I  did  not  proceed  with  {  "  conform  to  them."  In  the  present  instance, 
the  trial  as  against  him  at  the  Sessions,  |  when  the  case  for  the  prosecution  had  been 
when  he  was  brought  up  for  trial  with  closed,  the  Judge  recorded  what  took  place 
three  others,  against  whom  the  trial  pro- 1  in  the  following  terms :  *'  The  Court  pro- 
ceeded. I  should  add  that  these  three  "  ceeds  to  ask  the  opinion  of  the  assess- 
persons  were  yesterday  (June  19)  acquitted ;  "ors:  Baboo  Gobindnath  Tolapalro,  in 
and,  as  there  is  no  further  evidence  against  "  answer  to  question  put,  answers  that,  in  his 
him  than  that  forthcoming  against  these  "  opinion,  Matam  Mai  struck  Mahojoni  with 
three  accused,  it  will  be  unnecessary  to  {-"the  ddo^  but  did  so  in  consequence  of 
take  further  proceedings  against  him.  ,  ''  Mahojoni  having  given  him  abuse.     Baboo 

**  Gobind  Chunder  Paul,  in  answer  to  qocs- 

I  would  recommend  that  the  commitment .  "  ^^^^  P"^'  answers  that,  in  his  opinion,  Matam 

be  quashed,  and  that  Bocha  Chowkeedar  '  "  '^^^^  ®^'""^*^  **  alleged  in  consequence  of 

who  is  now  on  bail,  be  discharged.  '  '  "  ^^"^e  received  from  Mahojoni."    Now,  the 

,  accused  in   this  case  was  tried  under  two 

I  charges ;  the  first,  which  was  iuided  by  the 

Judgment  of  the  High  Court,  ^^^^  ^^  Session,  was  the  charge  of  morder, 

I  and  the  second,  on  which  he  was  committed 

.  for  trial,  was  that  of  culpable  homicide  not  | 

Ainslie,  /.—We  quash  the  commitment    amounting    to    murder.     It  appears  to  ns  I 

of  Bocha  Chowkeedar  for  trial   before  the    quite  clear  that  the  intention  of  the  L^-  ' 

Court  of  Session  on  the  grounds  taken  bv    lature  in  the  Sections  referred  to  was  that   ] 

the  Judge  in  his  letler  of  reference.  '     the  assessors  should  give  a  definite  opinion 
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whether  the  prisoner  is  guilty  of  either,  and, 
if  so,  of  which  of  the  charges  preferred 
against  him,  and  that  the  Judge,  in  delivering 
his  judgment,  should  give  it  with  advertence 
to  the  opinion  of  the.  assessors.  In  this 
case,  the  assessors  had  not  given  any  opinion 
as  to  whether  the  prisoner  had  committed 
the  offence  of  murder  or  any  offence  at  all. 
They  said  generally  that,  in  their  opinion, 
the  prisoner  had  struck  Mahojoni  (who  was 
his  wife)  with  a  ddo^  in  consequence  of  abuse 
received  from  her;  and  we  find  that,  in  the 
very  elaborate  judgment  delivered  by  the 
Judge,  he  does  not  advert  to  the  opinion  of 
the  assessors.  We  are,  therefore,  unable  to 
judge  whether,  in  the  expressions  they  Use, 
the  assessors  did,  in  fact,  mean  to  find  the 
prisoner  guilty  of  murder,  or  of  culpable 
homicide  not  amounting  to  murder,  or  of  any- 
thing else.  The  case,  therefore,  roust  go 
back  to  the  Court  of  Session.  The  Judge 
will  re-open  the  proceedings,  and  require  the 
assessors  to  give  their  opinion  as  prescribed 
by  law,  after  which  he  should  record  any 
further  judgment  that  may  be  necessary, 
and  the  proceedings  will  then  follow  the  due 
coarse  of  law. 


The  30th  June  1S74. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  V. 
McDonell,  Judges. 

Deaf  and  dumb  persoa— ActX.  of  1873,  Sec- 
tion 186. 

Reference  lo  the  High  Court,  under  Section 
186  of  the  Code  of  Criminal  Procedure y 
by  the  Officiating  Magistrate  of  Burdwan. 

Dwarka  Nath  Haldar 

versus 
Noder  Chand  Kamle. 

The  High  Court,  under  the  circumstances  t)f  this  case, 
which  came  before  it  under  the  last  Clause  of  Section 
186  of  the  Code  of  Criminal  Procedure,  set  aside  the 
conviction  of  the  prisoner,  who  was  deaf  and  dumb, 
and  directed  that  he  be  admonished  and  discharged. 

Jackson^  J. — This  case  comes  before  us 
under  the  last  clause  of  Section  186,  Code  of 
Criminal  Procedure,  and  we  find  the  circum- 
stances a  little  embarrassing.  A  person  who 
has  been  deaf  and*  dumb  from  his  infancy 
was  charged  with  criminal  misappropriation 
of  property.  He  can  onJy  be  communicated 
with  by  signs.  The  Magistrate  who  tried 
him  certi6es  tl\^t  he  could  not  be  got  to 
understand  the  charge  or  the  proceedings; 
yet   he   has  been  convicted,  and  the  High 


Court  is  now  called  upon  to  pass  final  orders 
on  the  case. 

What  kind  of  orders  we  are  to  pass,  or 
what  advantages  the  High  Couit  possesses 
in  dealing  with  such  cases,  is  not  apparent,  and 
upon  general  principles  we  should  feel  con« 
siderable  difficulty  in  affirming  a  conviction  in 
the  case  of  a  person  who  could  not  be  made 
to  understand  the  proceedings.  On  this 
point,  we  must  accept  the  Magistrate's  certi- 
ficate as  conclusive,  and  we  think  that  his 
finding  to  this  effect  must  be  allowed  some 
bearing  on  the  facts  of  the  case. 

The  evidence  is  to  this  effect,  that  the 
prosecutor,  while  bathing  in  a  public  tank,  took 
off  and  laid  upon  the  steps  a  gold  neck-chain 
which  he  was  wearing.  The  prisoner  was, 
at  this  time,  hovering  about  the  spot,  watch- 
ing the  proceedings. 

Prosecutor,  when  he  had  bathed,  went  home 
forgeuing  his  neck-chain,  but,  recollecting  it 
immediately  afterwards,  wept  back  to  the 
steps,  but  did  not  find  his  chain.  Suspect- 
ing the  prisoner,  he  taxed  him  by  signs  with 
having  taken  it,  but  received  a  denial  in  the 
same  form. 

A  police-oHicer  was  then  fetched,  who, 
after  a  time,  induced  the  prisoner  to  disclose 
what  he  had  done  with  the  chain,  and  he 
accordingly  produced  it  from  an  ash-heap, 
where  doubtless  he  had  buried  it. 

The  impression  produced  upon  our  minds 
by  these  facts  is  that  the  prisoner  is  silly^  and 
was  probably  attracted  by  the  bright  orna- 
ment, which,  with  a  sort  of  magpie-instinct, 
he  stole  and  hid. 

Such  a  person,  under  the  circumstances  of 
the  case,  is  not,  we  think,  a  person  to  whom 
penal  discipline  can  properly  be  applied. 
We  accordingly  set  aside  the  conviction,  and 
direct  that  the  prisoner  be  admonished  and 
discharged. 


The  3rd  July  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Dead  and  dumb  person— Act  X.  of  1872,  Sec- 
tion 186. 

Reference  to  the  High  Court,  under  Section 
1 86  of  the  Code  of  Criminal  Procedure, 
by  the  Magistrate  of  Purneah, 

The  Queen 

versus 

Bowka  Hari. 

The  High  Court  may,  under  Section  186,  Code  of  Cri- 
minal Procedure,  in  the  trial  of  a  person  who  is  deaf  and 
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dumb,  and  who  cannot  understand  the  proceeding's 
ag'ainst  him,  or  plead  to  the  charge,  treat  the  proceed- 
ings as  amounting'toa  sufficient  trial,  and  pass  sentence 
upon  the  prisoner  according  to  the  facts  which  seem  to 
be  established  in  the  course,  and  as  the  result,  of  those 
proceedings. 

In  this  case,  the  Court  had  no  doubt  that  the  prisoner 
was  guilty,  but,  before  passing  final  orders,  it  gave 
the  prisoner  a  further  opportunity  of  being  heard,  and 
accordingly  directed  the  Magistrate  to  give  him  notice. 

Pheat'y  J. — In  this  case,  one  Bowka  Hari, 
Phosun  Hari,  and  others,  were  charged  and 
tried  at  the  Sessions  Court  for  committing 
burglary,  and  the  Court  found  that  Bowka 
Hari  and  Phosun  Hari  had  committed  the 
offence  specified  in  the  charge-sheet,  and 
sentenced  Phosun  Hari  to  be  rigorously 
imprisoned  for  one  year. 

13ut,  wiih  reference  to  Bowka  Hari,  the 
Sessions  Court  forwarded  the  proceedings 
to  this  Court  for  orders  under  Section  i86  of 
the  Criminal  Procedure  Code,  on  the  ground 
that  the  accused  Bowka  is  perfectly  deaf  and 
dumb,  and  unabh  t3  understand  the  proceed- 
ings against  him,  or  to  plead  to  the  charge. 
The  Judge  added  that  "ho  is  not  a  lunatic, 
''but  I  think  that  a  separate  report  should 
*'be  made  under  Section  i86,  Criminal  Pro- 
"  cedure  Code,  to  the  High  Court.' 

The  words  of  the  Section,  so  far  as  they 
are  at  present  important,  are  as  follow : — 

"  If  an  accused  person,  though  not  insane, 
*'  cannot  be  made  to  understand  the  proceed- 
"  ings,  the  Court  may  proceed  with  the 
"inquiry  or*  trial;  and  if  such  inquiry 
"results  in  a  committal,  or  if  such  trial 
*'  results  in  a  conviction,  the  proceedings 
"shall  be  forwarded  to  the  High  Court,  with 
"  a  report  of  the  circumstances  of  the  case, 
"and  the  High  Court  shall  pass  thereon 
"  such  order  as  to  it  seems  fit." 

The  discretion  thus  vested  in  this  Court 
is  very  wide  indeed.  And  it  would  seem  to 
be  a  right  inference  from  the  Section  that, 
although  the  prisoner  had  not  been  able  to 
understand  the  proceedings,  and  therefore 
those  proceedings  had  not,  according  to  the 
principles  of  the  English  Common  Law,  con- 
stituted a  fair  and  proper  trial,  yet,  under 
special  circumstances,  if  this  Court  should 
think  fit,  it  might  treat  them  as  amounting 
to  a  sufficient  trial,  and  pass  sentence  upon 
the  prisoner  according  to  the  facts  which 
seemed  to  be  established  in  the  course  of, 
and  as  the  result  of,  those  proceedings.  We 
have,  accordingly,  given  our  best  attention  to 
the  evidence  which  is  in  the  record  before 
us,  and  we  have  satisfied  ourselves  that  there 
was  a  careful  investigation  of  the  case  in 
the  Court  of  Session,  and  also  from  the  fact 
of  the  other  prisoners  who  were  tried  with 


Bowka    having    defended    themselves   ym 
intelligence,  and  the  evidence  bearing  (so  far 
as  regarded   the  principal  fact   of  the  casci 
upon  all  the   prisoners   simultaneoasW  ai^ 
alike,  that  this  case  does  stand  upon  a  veiy 
different  footing  from  ordinary  cases  of  this 
kind.     At  present,  therefore,  we  are  not  pre- 
pared to  say  that  we  should  be  justified  in 
treating  the  proceedings  as  amounting  to  aa 
invalid  trial,  and  setting  aside  the  conviction. 
If  we  take  the  facts  which  seen'  to  be  estab- 
lished by  the  evidence,  there  can  be  no  doubi 
whatever  that  the  prisoner  Ik>wka,  akhough 
suffering  under  the  infirmity  which  the  Judge 
describes,  was  guilty  of  the  offence  charged 
against  him. 

At  the  same  time,  we  think  that  we  ought 
not  to  come  to  a  final  decision  upon  tbe 
materials  which  are  on  this  record,  without 
giving  the  prisoner  a  funher  opportunity  of 
being  heard  in  the  matter  of  the  charge  and 
of  this  reference.  And  accordingly  we  direct 
the  Magistrate  to  give  notice  to  the  prisoner 
in  such  a  manner  as  he  thinks  may  be  bc^ 
adapted  to  effect  the  purpose  of  this  pending 
reference,  and  that  he  return  to  us  the  resalt 
of  the  measures  he  ma}*  take  for  this  purpose 
as  soon  as  he  conveniently  can. 

The  prisoner  Bowka  appears  to  be  of 
mature  age,  and  his  conduct,  so  far  as  ve 
can  judge  of  it  from  the  depositions,  is  that 
of  a  man  who  has  his  senses  about  him ;  and 
we  can  hardlv  doubt  that  his  relations,  or 
the  persons  with  whom  he  usually  associated, 
have  some  means  or  other  of  communi- 
cating with  him,  and  we  would  suggest  that 
the  Magistrate  should  avail  himself  of  these 
persons,  if  he  can  procure  them,  for  the 
purpose  of  conveying  the  notice  which  we 
have  directed  to  be  conveyed  to  the  prisoner. 


The  9th  July  1874. 

Present: 

The  Hon'ble  Louis  S.  lackson  and  W.  F. 
McDonell,  Judges, 

Breach  of  the  peace~£Yidence~Act  I.  of  187?, 
Section  53— Act  X.  of  1872,  Section  491. 

Reference  to  the  High  Court,  under  Sectum 
2g6  of  the  Code  of  Criminal  Procedure^  by 
the  Sessions  Judge  of  Moorshedabad. 

The  Queen 

versus 

Prosono  Chunder  Gossani  and  anoth^. 

Section   33   of    the  Kvidence  Act  (I.  of  1S721    docs 
not    justify    a    Magistrate,*  when    proceedings  under 
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Section  491  of  the  Code  of  Criminal  Procedure,  in  usin|^ 
evidence  taken  in  a  previous  criminal  trial  in 
supersession  of  evidence  given  in  the  presence  of  the 
accused. 

yackson^  y. — We  consider  that  the  order 
made  by  the  Joint  Magistrate  in  this  case 
was  irregularly  made.  Section  491  of  the 
Criminal  Procedure  Code  provides :  "  When- 
"ever  a  Magistrate  of  a  Division  of  a 
"  District,  or  a  Magistrate  of  the  first  class, 
"  receives  information  that  any  person  is 
"  likely  to  commit  a  breach  of  the  peace,  or 
*'  to  do  any  act  that  may  probably  occasion 
"a  breach  of  the  peace,  he  may  summon 
''  such  person  to  attend  at  a  time  and  place 
'*  mentioned  in  the  summons  to  show  cause 
"  why  he  should  not  be  required  to  enter 
"  into  a  bond  to  keep  the  peace."  Explana- 
tion I  says :  '^  A  summons  calling  on  a 
"person  to  show  cause  why  he  should  not 
"be  bound  over  to  keep  the  peace  may  be 
"  issued  on  any  report  or  other  information 
*'  which  app>ears  credible,  and  .vhich  the 
"Magistrate  believes;  but  the  Magistrate 
"cannot  bind  over  a  person  until  he  has 
"adjudicated  on  evidence  before  him."  In 
this  case,  the  Joint  Magistrate  appears  to 
have  derived  from  the  record  of  a  case  on 
appeal  before  him  the  information  that  the 
petitioners  were  likely  to  commit  a  breach 
of  the  peace,  and  thereupon  he  issued  a 
summons.  In  issuing  that  summons,  he 
omitted  to  comply  with  the  requirements 
of  Section  492,  which  provides  that  such 
summons  shall  set  forth  the  substance  of  the 
report  or  information  on  which  it  is  issued, 
together  with  other  particulars;  and  he 
adjudicated  upon  the  matter,  not  upon  any 
evidence  taken  for  the  purpose  of  showing 
that  the  petitioners  were  then  likely  to  create 
a  breach  of  the  peace,  but  upon  certain 
depositions  taken  in  a  previous  criminal  tria^, 
which  was  entirely  for  a  different  purpose. 
Upon  that  trial,  the  petitioners  were  found 
not  to  have  committed  the  ofifence,  and  were 
acquitted. 

The  Joint  Magistrate,  in  justifying  his 
proceedings,  refers  to  Section  33  of  the 
Evidence  Act.  He  contends  that  it  was 
not  necessary  for  him  to  summon  the 
witnesses,  or  to  take  the  evidence  in  the 
presence  of  the  petitioners,  because  it  was 
competent  to  him  to  use  the  evidence  given 
in  the  previous  judicial  proceedings,  and 
because  Explanation  i,  attached  to  Section 
4QI,  does  not  specifically  provide  that  the 
Magistrate  mast*  adjudicate  upon  evidence 
taken  on  the  particular  occasion.  We  might 
not  have  thought  it  necessary  to  disturb  the 


Joint  Magistrate's  order  on  account  of  his 
failure  to  comply  with  Section  492,  but  we 
think  the  other  defects  very  material.  A 
person  complained  of  is  entitled  in  the  first 
instance  to  know  on  what  information  it  is 
that  the  Magistrate  proceeds,  and  what  is 
to  the  nature  of  the  bond  or  security  which  he  is 
required  to  give;  and  he  is  also  entitled 
have  exhibited  afterwards  the  evidence 
on  which  the  Magistrate  justifies  the  con- 
viction. ^Section  33  of  the  Evidence  Act 
does  not,  in  our  opinion,  justify  the  use  of 
evidence  taken  in  a  preceding  criminal  trial 
in  supersession  of  evidence  given  in  the 
presence  of  the  accuse  J.  It  is  clear  that 
evidence  of  that  description  could  not  suffice, 
because  what  the  Magistrate  was  required 
to  have  before  him  was  evidence  to  show 
that  the  accused,  if  not  restrained,  was 
then  likely  to  commit  a  breach  of  the  peace. 
That  cannot  be  said  to  be  established  by  the 
evidence  given  on  the  previous  occasion, 
which  rather  tended  to  show  that  it  was  not 
proved  that  the  accused  had  committed  any 
criminal  offence.  We  think,  therefore,  that 
the  order  of  the  Joint  Magistrate  was  bad, 
and  must  be  set  aside. 


The  9th  July  1874. 

Present  : 

The  Ilon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  yudges. 

Surety— Act  X.  of  1872,  Sections  505  &  516. 

(Miscellaneous  Case.) 

Narain  Sooboddhec,  Petitioner. 

Mr,  C.  yackson  and  Bahoos  Mohendro  Lai  I 
Mitter  and  Hem  Ch under  Banerjee  for 
the  Petitioner. 

The  yunior  Government  Pleader  in  support 
of  the  Magistrate's  order. 

In  making  an  order  for  securlt}'  to  keep  the  peace 
under  Section  505,  Code  of  Criminal  Procedure,  a 
Magistrate  has  no  t\^\  to  impose  an  arbitrary  con- 
dition not  essential  to  restrain  a  party  from  the  infringe- 
ment of  the  law,  e.  ^.,  a  condition  requiring  the  accus- 
ed to  furnish  two  sureties,  being  persons  of  respectability 
and  substance  not  related  to  him,  and  residmg  within 
one  mile  of  his  house. 

The  ground  on  which  a  Magistrate  has  power  to 
refuse  to  accept  any  surety  under  Section  516  must 
be  a  valid  and  reasonable  ground. 

yackson,  y, — Upon  the  main  question  aris- 
ing in  this  rule,  we  are  inclined  to  agree 
with  the  Magistrate,  who  is  charged  with  the 
maintenance  of  the  peace  and  good  order  of 
the  district.     It  appears  to  us  that  there  is 
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good  reason  for  thinkinp^  that  the  accused  is 
a  dangerous  person,  and  a  terror  to  the 
subjects  in  the  neighbourhood;  and  under 
these  circumstances  we  cannot  say  that  the 
Magistrate  was  not  right  in  requiring  him 
to  furnish  security.  We  have  considered 
the  letter  which  has  been  addressed  to  the 
Registrar  of  the  Court,  daie.i  the  26th  June 
last,  by'  the  Magistrate,  as  well  as  the  argu- 
ments submitted  to  us  to-day  by  the  Junior 
Government  Pleader.  We  find  that  the 
learned  pleader  does  not  attempt  to  justify, 
and  the  Magistrate  himself  very  faintly 
justifies,  the  extreme  rigour  of  the  order 
passed  against  the  accused.  We  have  no 
doubt  that,  in  making  an  order  under  Section 
505,  it  was  illegal  to  require  that  the  accused 
should  give  two  sureties,  being  ''persons  of 
respectability  and  substance,  not  related  to 
him,  and  residing  within  one  mile  of  his 
house."  The  Magistrate  contends  that  there 
is  warrant  for  this  kind  of  restriction  in  the 
terms  of  Section  509,  which  provides  that 
the  amount,  the  security,  the  *' number  and 
description  "  of  securities,  and  the  period  of 
time  for  which  the  securities  are  to  be  re- 
sponsible for  the  good  conduct  of  the  accused, 
shall  be  stated  in  the  order  for  security. 
That,  it  seems  to  me,  does  not  enable  the 
Magistrate  to  impose  arbitrary  conditions 
not  essential  for  the  object  in  view,  viz.,  to 
restrain  a  party  from  infringement  of  the 
law  ;  still  less,  impossible  conditions.  The 
Magistrate  says  that  he  has  ascertained  that 
no  person  of  respectability  resides  within  a 
mile  of  the  house  of  the  accused;  conse- 
quently, it  is  clear  that  it  was  impossible  for 
the  petitioner  to  comply  with  the  order  of 
the  Magistrate  as  it  stood.  To  make  such 
an  order  as  that  is  tantamount  to  saying 
that  the  prisoner  shall  not  furnish  any 
security  at  all,  but  must  go  to  jail.  It  seems 
to  me,  it  is  not  in  the  power  of  the  Magistrate 
to  make  such  an  order.  The  object  of  the 
law  is  that  the  person  charged  shall  furnish, 
if  he  can,  good  and  sufficient  security. 

It  is  matter  of  observation  that,  notwith- 
standing the  very  strongly  expressed  opinion 
of  the  INIagisirate  as  to  the  character  of  the 
accused,  he  refrains  from  taking  the  proce- 
dure provided  by  Section  506,  which  would 
enable  him  to  refer  the  case  to  a  Court  of 
Session,  and  thus  have  an  order  extending 
the  period  of  the  detention  of  the  accused  to 
three  years,  and  prefers  making  an  order 
which,  though  rigorous  in  its  terms,  would 
limit  the  term  of  the  prisoner's  detention 
to  one  year  only.  We  think  that  the  condi- 
tions prescribed  by  the  Magistrate,  viz,^  that 


the  sureties  must  be  persons  not  related  to 
the  accused,  and  must  be  residents  within  t 
mile  of  his  house,  must  be  expunged  from  his 
order.  The  Magistrate  will,  of  course,  have 
a  discretion  under  Section  516  to  refuse  to 
accept  any  surety,  on  the  ground  that  such 
surety  is  an  unfit  person ;  but  the  ground  0! 
refusal,  to  be  justified,  must  be  a  valid  and 
reasonable  ground.  To  this  extent,  we  think, 
the  order  of  the  Magistrate  ■  must  be  varied. 
The  previous  order  of  this  Court,  that  the 
petitioner  should  be  enlarged  on  his  own 
recognizance,  is  now  withdrawn. 


The  nth  July  1874. 

Present  : 

The  Honble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Procedure— Trial — Sabaequent  triid. 

Reference  to  the  High  Courts  hy  the  Sessions 
Judge  of  DaccUy  for  the  confirmation  <*f 
the  sentence  of  death. 

The  Queen 

versus 

Mohun  Banfor,  Prisoner. 

A  prisoner,  whose  trial  is  supplemental  to  that  of 
others,  is  entitled  to  as  full  and  comilete  an  inv«st^> 
tion  of  all  the  facts  of  the  occurrences  upon  which  the 
charge  depends  as  if  no  previous  trial  of  other  persons  fw 
participation  in  these  occurrences  had  ever  taken  place. 

Phear,  J. — It  is  very  greatly  to  be  regret- 
ted that  there  has  been  so  imperfect  a  trial 
and  investigation  of  this  case  in  the  Sessions 
Court  as  appears  to  have  happened.  The 
Sessions  Judge  had,  on  a  former  occasion, 
presided  at  a  trial  of  several  persons  accused 
of  participating  in  the  same  crime  as  that 
which  is  charged  against  the  present  prisoner ; 
that  trial  was  very  fully  and  completely  effect- 
ed, and  it  seems  that  the  Judge  has,  therefore, 
been  induced  to  think  that  the  knowledge  of 
the  facts  which  he  himself  obtained  from 
the  evidence  given  at  that  trial  rendered  it 
unnecessary  that  evidence  of  the  same  facts 
should  be  given  over  again  at  the  present 
trial. 

But  very  manifestly  (as  it  seems  to  ns)  the 
prisoner  in  the  present  case  was  entitled  to 
as  full  and  complete  an  im^stigation  of  all 
the  facts  of  the  occurrences  upon  which  the 
charge  depended  as  if  mo  previous  trial  of 
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other  persons  for  participation  in  these 
occurrences  had  ever  taken  place.  And  bad 
it  not  been  for  the  very  full  admission  of 
facts,  which  has  been  made  by  the  prisoner 
at  the  present  trial,  we  should  have  con- 
sidered that  he  had  been  seriously  prejudiced 
by  the  course  which  the  Judge  adopted  with 
regard  to  it.  Only  one  witness  was  called 
for  the  prosecution,  and  he  was  the  approver. 
His  testimony  also  is  given  in  a  very  concise 
manner,and,  indeed,  commences  most  abrupt- 
ly. The  gentleman  who  examined  him  before 
the  Sessions  Court  must  have  assumed  that 
most  material  facts  relevant  to  the  matter 
which  had  to  be  tried  were  already  known 
to  the  Court,  and  that,  therefore,  it  was 
unnecessar>'  to  bring  them  out  by  the  mouth 
of  the  witness.  But  this  assumption  was 
not  well-founded.  Although  the  Sessions 
Judge  probably  remembered  most  of  ihe 
facts  which  had  been  deposed  to  at  the  former 
trial,  the  Jury,  we  must  take  it,  were  not  ac- 
quainted with  them,  and,  at  any  rate,  they 
were  bound  to  arrive  at  their  verdict  upon 
such  information  only  as  was  rightly  brought 
before  them  by  evidence  given  in  the 
presence  of  the  prisoner  at  this  trial. 

It  is  probably  open  to  grave  question 
whether  the  evidence  of  the  approver  alone, 
uncorroborated,  was  sufficient  to  justify  the 
Court  in  calling  upon  the  prisoner  for  his 
defence.  But,  however  this  may  be,  the 
prosecution  closed  its  case  with  the  approver's 
testimony,  and  the  Judge  thereupon  pro- 
ceeded to  examine  the  prisoner.  On  this 
examination,  the  prisoner,  no  doubt,  admitted 
facts  in  very  considerable  detail,  which  are 
sufficient  to  support,  at  any  rate,  the  charge  of 
having  abetted  the  murder  of  Jeithram. 
And  we  gather  from  the  verdict  of  the  Jury, 
as  explained  by  the  Judge  at  the  end  of  his 
charge,  that  they  found  the  prisoner  guilty 
of  abetting  the  murder  of  Jeithram,  and 
were  of  opinion  that  he  did  not  himself 
actually  inflict  a  blow  upon,  or  commit  any 
act  of  violence  against,  the  murdered  man. 

It  seems  to  us  that,  on  the  record  as  it 
stands,  this  is  the  only  safe  verdict  which 
could  have  been  come  to.  It  would  have 
been  most  hazardous  to  have  found  the 
prisoner  guilty  of  the  actual  murder,  merely 
upon  the  statement,  bald  as  it  is,  of  the 
approver  Domun. 

Regard,  then,  being  had  to  the  circum- 
stances of  this  trial  and  to  the  verdict  of  the 
Jury,  we  think  that  the  prisoner  should  not 
be  sentenced  to  suffer  the  capital  punishment, 
but,  in  lieu  thereof,  should  be  transported 
for  life.  • 

Vol.  XXII. 


The  i6ih  July  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Previous  conviction— Charg^e— Act  X.  of  1872, 

Section  439. 

Commuted  by  the  Magistrate,  and  tried  by 
the  Officiating  Sessions  Judge  of  Dacca, 
on  a  charge  of  theft. 

The  Queen 

versus 

Sheik  Jakir,  Appellant. 

Under  Section  439,  Code  of  Criminal  Piocedure,  a 
charge  oE  havinj^  committed  the  offence  after  a  previous 
conviction  therefor  should  contain  an  allegation  that 
the  offence  has  been  committed  after  a  previous  convic< 
tion.  A  statement  in  a  count  that,  at  the  time  when  the 
prisoner  commirted  the  offence  (no  offence  beinji^^  men- 
tioned specifically  in  the  count),  he  had  been  previously 
convicted  of  offences  punishable  under  Chapter  XVII.  of 
the  Indian  Penal  Code,  is  not  a  sufficient  compliance 
with  the  provisions  of  Section  439. 

Phear,  J. — In  this  case  the  prisoner  has 
pleaded  guilty  to  the  charge  of  having  stolen 
a  shawl.  But  he  has  been  convicted  by  the 
Sessions  Court,  and  sentenced  by  the  Judge 
upon  a  charge  of  having  committed  the 
offence  of  theft  after  a  previous  conviction. 

Now,  on  referring  to  the  charges  which 
were  made  against  the  prisoner,  and  upon 
which  he  was  tried,  we  do  not  find  one 
which  expressly  charges  him  with  having 
committed  theft  after  a  previous  conviction. 
By  the  first  charge  he  is  charged  with  having 
committed  simple  theft  in  a  boat.  By  the 
second  charge  he  is  charged  with  having 
stolen  property  in  his  possession,  and  there  is 
that  which  purports  to  be  a  third  charge,  but 
which  is  simply  an  allegation  that,  at  the  time 
when  the  prisoner  committed  the  said  offence 
(no  offence  whatever  being  mentioned  speci- 
fically in  this  quasi  charge),  he  had  been  pre- 
viously  convicted  of  offences  punishable  under 
Chapter  XVII.  of  the  Indian  Penal  Code,  and 
so  on.  Now,  Section  439  of  the  Criminal 
Procedure  Code  enacts:  *Tf  the  accused 
"person  has  been  previously  convicted  of 
"  any  offence,  and  if  it  is  intended  to  prove 
"such  previous  conviction  for  the  purpose 
"  of  affecting  the  punishment  which  is  to  be 
"awarded,  the  fact  of  the  previous  convic- 
"tion  must  be  stated  in  the  charge.  If  it 
"is  omitted,  it  may  be  added  at  any  time 
"before  sentence  is  passed,  but  nct^after- 
"  wards." 

The  Legislature  has  unquestionably  made 
it  material  to  the  goodness  of  a  charge  of 
this  kind  4bat  the  allegation  of  the  offence 
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having  been  committed  after  a  previous  con- 
viction should  be  a  substantive  part  of  it. 
And  it  is  easy  to  see  why  this  should  be  so, 
namely,  for  this  reason,  among  others,  that 
the  prisoner  is  called  upon  to  plead  to  each 
charge  separately.  And  while  the  prisoner, 
as  in  the  present  case,  may  be  ready  to  plead 
guilty  to  the  charge  of  stealing,  he  may 
possibly  have  good  cause  for  not  pleading 
guilty  to  the  charge  of  stealing  after  a  pre- 
vious conviction. 

In  the  present  case,  it  is  clear  that  the 
so-called  third  charge,  upon  which  th3  prisoner 
is  supposed  to  have  been  convicted,  does  not 
conform  to  the  provisions  of  Section  439. 
And  although  the  prisoner  has,  no  doubt, 
pleaded  guilty  to  the  first  charge  of  theft 
siniply,  it  does  not  appear,  on  the  facts  stated 
in  the  record,  that  he  can  be  rightly  held  to 
have  pleaded  wiihin  the  meaning  of  the 
Criminal  Procedure  Code  to  a  distinct  charge 
of  having  committed  theft  after  a  former 
conviction.  This  charge  was  certainly  not 
put  to  him  in  express  terms.  It  is  true  that, 
after  he  had  pleaded  guilty  to  the  first  charge, 
he  was  interrogated  by  the  Judge,  and  in  the 
course  of  the  interrogation  admitted  that  he 
had  been  previously  convicted.  Ihit  it  is 
not  certain  that,  although  he  admitted  this 
fact  when  he  was  thus  rightly  or  wrongly 
examined  by  the  Court,  he  yet  would  have 
pleaded  guilty  to  the  charge  of  having  com- 
mitted theft  of  property  after  a  previous 
conviction,  if  he  had  been  asked  to  plead  to 
that  charge  specifically.  The  difference 
between  the  two  cases  is  ver}'  manifest;  for 
the  law  says  that  he  could  not  be  subjected 
to  an  enhanced  punishment  by  reason  of 
having  been  previously  convicted,  unless  the 
allegation  of  that  previous  conviction  was 
made  a  substantive  patt  of  the  charge. 

So  that,  while  he  pleaded  guilty  to  the 
charge  of  theft  simply,  and  afterwards  admit- 
ted that  he  had  been  previously  convicted  (if 
it  be  supposed  that  he  had  the  benefit  of 
advice),  he  would  have  known  that  he  could 
not  be  punished  with  greater  punishment  than 
three  years'  imprisonment ;  whereas,  if  he  had 
been  told  distinctly  that  he  was  to  be  tried 
upon  the  charge  of  having  committed  theft 
after  a  previous  conviction,  he  would  have 
known  (if  again  properly  advised)  that  he 
had,  by  his  pica,  made  himself  liable  to  be 
transported  for  life,  as,  indeed,  he  has  been  by 
the  setitence  which  has  been  passed  upon  him ; 
and  it  is  very  possible  in  this  view  that  he 
might  have  claimed  the  right  to  be  tried  upon 
that  charge,  instead  of  admitting  himself 
guilty  of  it. 


Under  these  circumstances,  we  are  not  pre- 
pared to  say  that  the  conviction  upoa  the 
aggravated  charge  is  sound  in  law. 

Therefore,  seeing  that  there  is  no  doobi 
that  the  prisoner  is,  by  his  own  confessioQ. 
guilty  of  the  simple  charge  of  theft,  we  think 
that  the  punishment  ought  to  be  reduces! 
from  transportation  for  life  to  three  ytm 
rigorous  imprisonment. 


The  2ist  July  1874. 
Present  : 

The  Hon  ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Procedure  — Complainaat-*Sttmixioiu>case~Act 
X.  of  x872y  Sections  148,  203;  and  20S. 

Reference  to  the  High  Court,  under  Sectifis 
2g6  of  the  Code  of  Criminil  Procedure,  by 
the  Officiating  Magistrate  of  How  rah. 

Mudoosoodun  Sha,  Complainant, 

versus 

Hari  Dass  Dass  and  others,  Opposite  Pdrij. 

Mr,  M.  L,  Sandel  for  the  Complainant. 

Baboo  Romesh  Chunder  Bose  for  the 
Opposite  Party. 

Under  Section  203,  Code  of  Criminal  Proccdone,  a 
Magistrate  may  convict  the  accused  person  who  has  been 
summoned  lietore  him  on  the  footin<r  of  a  com  plaint, 
of  any  offence  which  is  the  subject  of  the  definitkni  in 
Section  1 48,  if  he  thinks  that  the  facts  established  by  the 
complainant  and  his  evidence  only  amount  to  an  offence 
within  that  Section. 

Where  the  Magistrate  treats  the  complaint  throuflH 
out  as  substantially  a  summins*case,  and  follows  the 

f>rocedure  which  is  applicable  to  such  a  case,  he  is  at 
iberty,  under  Section  20S,  Code  of  Criminal  Procedure, 
if  he  adjourns  the  case  to  a  future  day,  to  disxniss  the 
complaint,  if  the  complainant  does  not  appear  on  the 
day  on  which  the  heanng  has  been  duly  postponed. 

Reference, — Mudoosoodun  Sha  petitioned 
this  Court  on  the  20th  of  April  against  one 
Hari  Dass  and  fifty  others  named,  and  five  or 
six  persons  not  named,  on  charges  of  anlawful 
assembly,  Section  143,  Penal  Code  ;  assault. 
Section  352  ;  and  insult  intended  to  provoke 
a  breach  of  the  peace.  Section  504.  The 
case  was  referred  to  Sub-Deputy  Magistrate 
Baboo  Dinonath  Dey,  who,  on  the  4th  of  May, 
examined  the  complainant,  and  saramODcd 
the  accused  Hari  Dass  only  on  the  chafes 
stated  in  the  petition.  The  case  vas  hdird 
on  the  28th  of  May,  when  complainant 
substantially  repeated  those  charges^  and 
produced  three  witnesses,  ^o  testified  to  ibe 
facts  constituting  them.  The  defendant  wa:> 
also  examined.    He  denied  the  same. 
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The  Sub-Deputy  Magistrate  then  ordered  j  offence  wiibin  that  Section ;  and  we  think, 
that,  as  the  case  was  connected  with  one  that  as  far  as  we  can  judge  from  the  papers 
was  to  come  on  the  next  day,  it  should  stand  |  which  have  been  brought  under  our  notice, 
aver  till  the  morrow.  •  that  the  Deputy  Magistrate  did  in  this  case 

On  the  following  day,  he  dismissed  the  case  I  treat  the  matter  of  complaint  before  him  as 
on  the  ground  of  the  non-appearance  of  the  j  substantially  a  summons-case,  i\e,,  as  a  case 
complainant.  ,  involving  only  an  offence  which  fell  within 

Against  this  order  the  complainant  objected  I  the  definition  of  Section  148.  It  does  not 
in  a  petition  of  the  ist  of  June,  request-  1  appear  that,  at  any  stage  of  his  proceed- 
ing me  t^  call  for  the  papers,  and  rectify  the  '  ings,  he  took  any  other  view  of  the 
proceedings  of  the  Deputy  Magistrate.  The  ^  matter.  He,  no  doubt,  adjourned  the  further 
papei'8  were  gone  over,  and  Jiiboo  Kishto  ,  hearing  of  the  case  after  the  complainant 
Comal  Bhuttacharjee  heard  on  behalf  of  the  \  and  the  complainant's  witnesses  had  given 
complainant  on  the  25th  of  June.  1  their  evidence.     But  this  he  had  a  right  to 

I  think  that,  as  the  case  was  one  involving  do  under  Section  208  of  the  Criminal  Pro- 
the  decision  of  charges  under  Sections  143  i  cedure  Code,  if  he  found  good  reason  for  so 
and  504,  and  as  summons  had  been  issued  !  doing;  and  that  Section  enacts  that,  so  long 
under  those  Sections,  it  was  a  warrant,  and  ;  as  the  hearing  of  a  complaint  of  this  character 
not  a  summons,  case  really,  and  that  Section  is  continuing,  the  complainant  must,  at  the 
205  should  not  have  been  applied  by  the  !  peril  ofhis  complaint  being  dismissed,  appear 
Sub-Deputy  Magistrate.  j  on  each  successive  day  appointed  for  hearing, 

Further,  I  think  that,  even  supposing  that ;  because  the  second  paragraph  of  the  Section 
the  Sub-Deputy  Magistrate  was  justified  in  j  says:  ^^  If  on  the  day  to  which  such  hearing, 
regarding  the  case  as  a  summons- case,  he  **  or  such  further  hearing,  has  been  so  adjourn- 
was  not  justified  in  dismissing  the  case  after  '  '*  ed,  the  accused  person  does  not  appear,  the 
the  complainant  and  his  witnesses  and  the  |  "  Magistrate  may  issue  his  warrant  for  the 
defendant  had  been  examined.  '* arrest  of  such  person.'* 

It  seems  to  me  that  Section  205  is  meant  And  the  third  paragraph  says :  '*  If  the 
to  provide  for  cases  where  a  complainant  '  complainant  does  not  appear,  the  Magistrate 
does  not  appear  to  give  his  deposition  under  { *'  may  dismiss  the  complaint." 


Section  207,  and  that  it  can  hardly  be  meant 
that  the  complainant's  attendance,  even  when 
he  has  done  all  his  part  of  the  work,  and 
when  he  has  not  been  told  that  he  is  any 
longer  required,  bhould  be  a  sine  qua  non 
towards  his  obtaining  a  decision  of  his  case 
on  its  merits. 


It  thus  appears  to  us  that,  so  far  as  we  can 
see,  the  Deputy  Magistrate  treated  the  sub- 
stance of  the  complaint,  as  made  out  by  the 
evidence  before  him,  t)  be  simply  of  such  a 
nature  as  rendered  it  the  subject  of  Section 
148,  and  that  he  followed  the  procedure 
which  is  applicable  to  such  a  case,  and  had 
The  Sub-Deputy  Magistrate's  explanation  not  come  to  the  termination  of  the  hearing, 
is  annexed.  Tlie  complainant  did  not  appear  on  the  day 

It  appears  to  me  that  the  case  should  be  j  on  which  the  hearing  had  been  duly  post- 
remanded  to  the  Sub-Deputy  Magistrate  for  I  poned,  and,  therefore,  there  was  nothing  to 
decision  on  its  merits,  and  hence  the  present  prevent  the  Deputy  Magistrate  from  exer- 
reference  is  made.  cising  the  discretionary  power  which  the  last 

Judgment  of  the  High  Court,  \  clause  of  Section  208  gives  him,  and  from 

Phear,  7.— We  think  that  there  is  not  dismissing  the  complaint.  The  Section  212, 
sufficient  reason  shown  in  the  letter  of  refer-    no  doubt,  says  that  the  dismissal  of  the  com- 


cnce  to  jusiify  our  disturbing  the  order  of 
the  Deputy  Magistrate.  It  is  quite  plain 
upon  the  words  of  Section  203  of  the  Cri- 
minal Procedure  Code  that,  notwithstanding 
the  extent  to  which  the  complaint  itself  may 
go,  and  notwithstanding  the  terms  of  the 
summons,  whatever  they  may  be,  the  Magis- 
trate may  convict  the  accused  person,  who 
has  been  summoned  before  him  on  the  footing 
of  a  complaint,  of  any  offence  which  is  the 
subject  of  the  definition  in  Section  148,  if  he 
thinks  that  the  facts  established  by  the  com- 
plainant and  his  evidence  only  amount  lo  an 


plaint  under  this  Chapter  shall  operate  in 
like  manner  as  the  acquittal  of  the  accused 
person.  It  is  not  necessary,  however,  for  us 
here  to  consider  any  question  as  to  whether 
it  will  be  an  acquittal  of  the  accused  in 
reference  to  all  the  charges  which  might  be 
found  to  lie  within  the  letter  of  the  com- 
print, or  only  an  acquittal  of  such  of  those 
charges  as  the  Magistrate  had  power  to  deal 
wi.h,  and  to  hear  and  determine  under  the 
provisions  of  this  Chapter. 

We  decline  to  make  any  order  in  the  matter 
of  this  reference. 
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The  2i8t  July  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Ctaaree— Infomuitioa— Act  X.  of  1872, 
Section  90. 

Reference  to  the  High  Courts  under  Section 
2g6  0/  the  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Gya. 

The  Queen 

I 

versus  j 

Ahmed  Ali  and  others.  I 

In  a  case  in  which  the  accused  are  charged  with  havin«r  ■ 
omitted  to  give  information  which  they  were  legfaliy 
bound  to  give  under  Section  90  of  the  Code  of  Criminal 
Procedure,  it  should  appear  what  the  offence  is  as  to  the  ' 
commission  of  which  the  accused  wilfully  omitted  to 
give  information ;  that  the  specified  offence  was,  in  fact,  , 
committed  by  someone  ;  and  that  the  accused  knew  of  its 
having  been  committed. 

Phear,  J, — We  think  that  ihis  conviciion, 
which  has  been  referred  to  us  by  the  Sessions 
Judge,  cannot  be  supported.  Indeed,  it  is 
not  easy  to  -  ascertain  what  precisely  the 
accused  persons  have  been  convicted  of. 
There  is  no  formal  conviction  in  the  record 
which  has  been  sent  up  to  us,  neither  is  there 
anything  in  the  shape  of  a  charge.  Although 
it  was  not  incumbent  upon  the  Magistrate  in 
this  case  to  draw  up  in  the  course  of  the 
trial  any  formal  charge,  yet  he  was  bound  to 
make  it  clear  what  was  the  charge  upon 
which,  in  the  end,  he  convicted  the  accused. 
But  the  convicting  Magistrate  only  says: 
"The  accused  in  this  case  were  charged 
**  with  wilfully  omitting  to  give  information 
*'  respecting  the  commission  of  an  offence,  or 
**  series  of  oflfences  committed,  by  certain 
"  inhabitants  of  their  village,  they  being 
"  legally  bound,  under  Section  90,  Code  of 
"  Criminal  Procedure,  so  to  do." 

And  we  understand  that  it  is  upon  a 
supposed  charge  of  this  kind  that  the  accused 
persons  have  been  convicted.  But  it  is  to  be 
observed  that  this  charge,  as  the  Magistrate 
represents  it,  is  in  itself  insufHcient  to  specify 
an  offence,  for  it  does  not  mention  the  offence 
or  offences  as  to  the  commission  of  which  the 
accused  persons  wilfully  omitted  to  give 
information.  It  does  not  even  appear  in  the 
Magistrate's  judgment,  or  upon  any  of  the 
evidence  which  is  on  the  record,  that  any 
specified  offence  was,  in  fact,  committed  by 
any  one,  still  less  that  the  accused  persons 
knew  of  its  being  committed,  and  omitted  to 
give  information  to  the  police,  unless  so  much 
may  be  inferred  from  the  deposition  of  the 


head -constable  of  police,  who  sin: 
"Akloo  Gualla  and  Dusruith  Gaalla  lived 
"  in  Manikpur ;  these  men  were  notorioe 
"  receivers  of  stolen  property,  were  commit- 
"ted  by  this  Court  under  Section  413,  Indixo 
'.*  Penal  Code,  and  received  twelve  and  dgk 
*'  years'  imprisonment  respectively  at  the  Sei- 
"  sions."  *  *  *  If  ihe  co^nmission  of  the 
offence  for  which  these  two  persons  were,  as  the 
head-constable  thus  vaguely  says,  conmed 
at  the  Sessions  Court,  was  that  of  whkh 
the  present  accused  persons  did  not  mfonn 
the  police,  and  for  which  they  are  now  soogfat 
to  be  made  responsible,  that  fact  ought  to 
have  been  stated  clearly  and  distinctly  by 
the  Magistrate ;  and,  if  it  had  been,  the 
Magistrate  would  have  seen  at  once  that 
there  was  no  evidence  before  him  which 
could  serve  to  support  a  conviction. 

In  the  reasons,  however,  which  have  been 
sent  up  to  us  through  the  Sessions  Judge 
by  the  Magistrate  in  order  to  justih*  tbe 
conviction  which  he  made,  he  maintains  thai 
*'  the  petitioners  were  legally  bound  to  report 
"under  Clause  (a),  Section  90,  Act  X.  of 
''  1S72,  the  residence  of  the  accused  in  their 
"  village."  By  the  accused  he  means  Akloo 
Gualla  and  Dusruth  Gualla.  And,  judging 
from  this,  we  should  be  led  to  suppose  that 
the  Magistrate  hid  intended  to  convict  the 
petitioners  of  a  breach  of  the  duty  which  is 
mentioned  in  Clause  (a)  of  Section  90  of  the 
Criminal  Procedure  Code.  But  in  the  Magis- 
trate's record  itself,  there  seems  to  bs  no 
trace  of  a  charge  or  conviction  on  this  head. 
The  Section  runs  in  these  words  :  **  Every 
"  village-headman,  village-watchman,  owner 
'*  or  occupier  of  land.  &c.,  ♦  *  *  •  is 
"  bound  forthwith  to  communicate  to  the 
'*  nearest  jNIagistrate,  or  to  the  officer  In 
"  charge  of  the  nearest  police-station,  any 
**  information  which  he  may  obtain  respect- 
**  ing  (i)  the  residence  of  any  notorious 
**  receiver  or  vendor  of  stolen  property  at  the 
"  village  of  which  he  is  headman  or  watchman, 
"or  in  which  he  owns  or  occupies  land,  or 
"  collects  rent  or  revenue,  as  the  case  may 
"be;  *  *  ♦  *  (2)  the  commission  or 
*'  intention  to  commit  suttee  or  other  non- 
**  bailable  offence  at  or  near  such  village.'* 
Thus,  while  the  judgment  of  the  Magistrate, 
which  has  been  already  referred  to,  woold 
support  the  inference  that  the  conviction 
made  by  him  was  intended  to  be  a  conviction 
under  Clause  (t)  of  Section  90,  on  the  other 
h\nd,  the  reasons  subsequently  given  by  the 
Magistrate  for  supporting,  the  conviction 
would  appear  to  show  that  he  intended  ii> 
convict  under  Clause  (nj  of  the  same  Section. 
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We  think  it  right  to  observe  that  the 
Section  is  quite  express  in  stating  the 
obligation  which  rests  upon  the  person  to 
whom  it  applies,  namely,  an  obligation  forth- 
with to  communicate  to  the  police-stition 
any  information  which  he  miy  obtain  upon 
certain  subsequent  specified  heads.  The 
meaning  of  this  is,  that,  as  soon  as  he  gets 
information  upon  any  one  of  these  heads,  he 
must  communicate  that  information  to  the 
nearest  police-station.  There  is  not  the 
slightest  evidence,  so  far  as  we  can  discover 
upon  this  record,  to  show  that  the  petitioners 
ever  at  any  time  received  any  information 
upon  either  the  head  comprised  in  Clause  {li) 
or  the  head  comprised  in  Clause  (r);  and, 
consequently,  they  could  not  rightly  be  con- 
victed of  any  neglect  of  duly  in  not  having 
forthwith  communicated  that  information  to 
the  nearest  police-station,  hi  truth,  the 
evidence  in  this  case  in  the  record,  by  which 
the  conviclion  is  sought  to  be  supported,  is 
exceedingly  crude,  and  altogether  insuOlcient 
to  justify  the  conviction  of  the  petitioners 
of  anything  whatever.  In  effect,  the  evi- 
dence at  most  proves  that  certain  persons, 
namely,  the  two  Guallas,  who  probably  were 
at  some  time  convicted  in  the  Sessions 
Court  of  some  unspecified  offence,  were,  in 
the  opinion  of  the  police  and,  perh.ips,  of  one 
other  person,  notorious  offenders,  and  upon 
this  ground  alone  the  petitioners,  because 
they  are  owners  of  property,  and  dwell  in  the 
villages  where  these  Guallas  dwelt,  have 
been  fined. 

The  conviction  and  sentence  mast  be  set 
aside,  and  the  fine,  if  it  has  been  paid,  must 
be  refunded. 


The  25th  July  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Procednre — Summary  proceedings-*- Act  X.  of 
1872,  Chapter  XVI 1 1.  &  Section  34. 

(Miscellaneous  Case.) 

Khetter  Mohun  Chowrunghee,  Petitioner. 

Baboo  Bhiigohutty  Churn  Ghose  for 
the  Petitioner. 

Baboo  Juggadannnd  Mealier jee 
for  the  Crown. 

A  Magistrate  havlngr  adopted  the  su  nmary  procedure 
prescribed  by  Chapter  Will.,  Code  of  Criminal  Pro- 


cedure, in  the  case  of  an  offence  which  he  had  no 
p3\ver  to  try  summarily,  the  Hi^h  Court  set  aside 
thcproce  edings  aS|beino^  void  under  Section  34,  clause 
4,  of  that  Code. 

Phear,  J, — I  r  seems  to  be  quite  plain  upon 
the  papers  before  us  that  the  accused  person 
in  this  cas2  was  tried  summarily  under  the 
provisions  of  Ch.ipter  XVIII  ,  and  upon  a 
conviction  being  come  to  by  the  Magistrate, 
and  an  appeal  being  preferred  against  that 
conviction,  the  only  record  which  he  sent  up, 
indeed,  which  he  had  to  send  up  lo  the 
Judge,  was  a  judgment  framed  in  obedience 
to  Section  ii"^.  Criminal  Procedure  Code, 
containing  the  substance  of  thj  evidence  and 
ihe  panicuKirs  of  the  register  which  is 
directed  to  be  kept  by  Section  227  of  the 
Criminal  Procedure  Code.  Upon  this  record 
of  the  summary  trial  coming  before  the 
Judge,  the  case  being  one  which  admitted 
appeal,  the  Judge  was  of  opinion  that 
further  evidence  was  required ;  and  accord- 
ingly, in  exercise  of  the  discretion  which,  in 
all  cas;;s  of  appeal,  is  reposed  in  an  Appellate 
Court  by  Section  282,  Criminal  Procedure 
Code,  he  directed  the  Magistrate  to  take 
such  further  evidence  as  he  specified  in  his 
order,  and  accordingly  this  additional  evi- 
dence was  taken  and  returned  to  the  Judge. 
Upon  consideration  of  this  fresh  evidence, 
together  with  the  original  record  sent  up  to 
him,  the  Judge  affirmed  the  conviction. 

It  is  beyond  doubt,  we  think,  on  this  state 
of  things,  that  the  trial  before  the  Magistrate 
was  a  trial  in  the  summary  mode  which  is 
prescribed  by  Chapter  XVIII.  But  it  is  also 
quite  plain  beyond  dispute — indeed.ihe  learned 
Government  Pleader  who  has  appeared  for 
the  Crown  admits — that  the  offence  with  which 
the  accused  person  was  charged,  and  of  which 
he  was  convicted,  is  not  one  of  the  ofTent:es 
which  a  Magistrate  has  power  to  try  and 
determine  summarily.  This  being  so.  Sec- 
tion 34,  Clause  4,  of  the  Criminal  Procedure 
Code,  declares  that  the  proceedings  are  void; 
and  consequently  the  conviction,  which  was 
made  by  the  Magistrate,  and  affirmed  by  the 
Judge,  must  be  set  aside  as  having  been  made 
without  jurisdiction,  and  as  being  of  no 
effect.  Accordingly,  we  set  aside  the  con- 
viction and  the  sentence  of  forfeiture  and 
fine.  If  the  fine  has  been  paid,  it  must  be 
refunded. 
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The  a9th  July  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  (J.  G.  Morris, 

Judges, 

Accused — Cross-examination — Witness — 

Attendance. 

(Miscellaneous. ) 

Khurruckdharee  Sing,  Petitioner, 

versus 
Pershadee  Mundul,  Opposite  Party. 

Mr,  y,  H,  A,  Branson  for  ihe  Petitioner. 

Baboo  Kalikishen  Sein  for  the  Opposite 

P,aity. 

Baboo  A  mar  emir  a  Nath  Chaiterjee^  for 
the  Junior  Government  Pleader^  on  the 
part  of  the  Crown. 

As  a  rule,  the  proper  and  convenient  time  for  the 
purpose  of  cross-examination  of  the  >\itne5ses  for  the 
prosecution  is  at  the  commencement  of  the  accused 
person's  defence;  but  it  is  in  the  discretion  of  the  Crimi- 
nal Court  to  allow  the  accused  to  recall  and  cross- 
examine  the  witnesses  for  the  prosecution  at  any  period 
of  the  defence,  when  the  Court  may  think  such  a  step 
right  and  proper. 

It  is  incumbent  upon  a  Court,  when  it  discharges 
a  witness  from  the  duty  of  attendance  before  the  trial 
is  ended,  to  ascertain  from  the  accused  whether  he  has, 
or  is  likely  to  have,  any  need  of  the  witness's  testimony ; 
and  if  he  has  such  need,  then  to  take  such  steps  tor 
insuring^  the  presence  of  the  witness  at  the  required  time 
as  may  be  necessary. 

Phear,  J, — It  is  now,  as  the  result  of 
decisions  of  this  Court,  be>'ond  question  that 
the  accused  person  in  warrant-cases  has, 
under  Section  218  of  the  Criminal  Procedure 
Code,  an  undoubted  right  to  have  the  witnesses 
of  the  prosecution  recalled  for  the  purpose  of 
crpss-exaraination  after  the  charge  has  been 
framed  against  him,  unless  he  has  waived 
that  right.  He  may,  no  doubt,  either  waive 
it  by  express  words,  or  he  may  waive  it  by 
allowing  the  proper  time  in  the  course  of  the 
trial  to  go  by  without  availing  himself  of  the 
right.  And  I  apprehend  there  can  be  little 
doubt  that,  as  a  rule,  the  proper  and  conveni- 
ent time  in  the  course  of  the  trial  for  the 
purpose  of  cross  examination  of  the  witnesses 
of  the  prosecution  is  at  the  commencement 
of  the  accused  person's  defence.  It  is  obvi- 
ously expedient  that  the  witnesses  for  the 
prosecution,  if  they  are  to  be  cross-examined 
at  all,  should,  as  a  rule,  be  cross-examined 
before  the  witnesses  for  the  defence  are 
examined,  rather  than  afterwards.  And  this 
course  of  proceeding  is  the  accepted  practice 
in  our  Courts  of  criminal  justice.     It  may  [ 


be,  as  has  been  suggested  by  the  leaned 
Counsel  for  the  petitioner,  that  donbis  have 
been  enteitained  whether  a  precise  and  some- 
what rigid  course  of  proceeding  in  thisre^MQ 
has   not   been   laid   down   by   SectioDS  21$ 
and   319  of  the  Criminal  Procedure  Codi 
And   it  is  possible  that  the  parties  in  tiie 
present  matter  were  under  an  impressicA  of 
that  kind:     It  appears  to  me,  however,  with- 
out going  into  the  details  of  these  enact- 
ments, that  this  is  not  so,  and  that  it  is  stiO 
left  to  the  instructed  discretion  of  the  Crifai- 
nai  Court  to  allow  the  accused   person  to 
recall  and  cross-examine  the  witnesses  for 
the  prosecution  at  any  period  of  the  defence, 
when  the  Court  may  think  such  a  step  right 
and  proper.     If  the  words  of  Sections  i\^ 
and  219  are  understood  to  indicate  a  strict 
order  of  proceeding,  this  order  must  be  a^ 
follows:  First,  the  examination  of  such  wit- 
nesses  as   the  accused   person    may   have 
present  when  the  charge  is  framed ;  then,  the 
cross-examination  of  trie  witnesses  who  bad 
been  previously  examined  for  the  prosecution  ; 
and  lastly,  if  the  Court  should,  under  Sec- 
tion 2 1 9,  adjourn  the  trial  for  the  produdioo 
of  other  witnesses  or  evidence  on  the  part  of 
the  accused,  then  the  examination  of  this 
evidence  without  any  cross-examination  of 
the  same  on  behalf  of  the  prosecution.    But 
it  seems  to  me  obvious  that  the  Legislatare 
did  not  intend  to  prescribe  so  inconvenient 
and   imperfect  a  practice  a$   this.     In  mr 
view,  Sections  217,   218,  and  219.  reason- 
ably read  together,  merely  lay  down  that, 
when  the  charge  has  been  framed  upon  the 
footing  of  the  evidence  produced  by  the  pro- 
secution, then,  and  not  before,  the  accused 
person  shall  be  put  upon  his  defence ;  that  to 
suppoit  this  he  has  the  right  to  adduce  the 
tesiimony  of  witnesses  and  other  evidence, 
and  incidental  to  this  right,  or  rather  as  a 
branch  of  it,  he  has  the  right  Jo  have  the 
witnesses  of  the  prosecution  recalled  by  the 
Magistrate,  in  order  that  he  may  cross-exa- 
mine them,  and  that  the  Magistrate  shall 
afford  the  accused  the  requisite  means  and 
opportunity  of,  in  this  way,  making  out  his 
defence  by  issuing  summons  to  witnesses, 
whether   persons    who    have   already   been 
examined  or  not,  and  adjourning  the  trial,  Ac., 
when,  in  his  discretion,  it  seems  necessary  to 
do  so.     The  order  in  which  the  testimony 
of  witnesses  or  other  evidence  is  to  be  taken, 
and  examinations  or  cross-examinations  had, 
is  (as  in  all  other  judicial  trials)  left  to  the 
discretion  of  the  Magistrate,. whi:h  ought  to 
be  exercised,  not  capriciously,  but  in  such  a 
way  as  to  best  ensure  simplicity  of  procedure 
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and  a  fair  trial,  and  to  promote  the  ends  of 
justice. 

Now,  it  is  certain  in  the  case  before  us 
that  the  witnesses  were  not  cross-examined 
by,  or  on  behalf  of,  the  accused  after  the 
charge  was  framed.     This  took  place  on  the 
1 8th  March ;  and  the  further  hearing  of  the 
trial  was  adjourned  on  that  day  until    the 
25th  March,  in  ovder  that  the  accused  person 
might   produce  his  witnesses.    And   when 
the    25th   March  came,  the  witnesses  who 
then  made  their  appearance  at  the  instance 
of  the  accused  were  examined  on  bis  behalf, 
and   cross-examined  on  behalf  of  the  pro- 
secution ;  but  none  of  the  witnesses  for  the 
prosecution  were  recalled  for  the  purpose  of 
cross-examination  or  for  any  01  her  purpose ; 
and  no  request  had  been  made  to  the  ]\Iagis- 
trate   that  ihev  should    be    recalled.*  This 
being  so,  the  question  was  whether,  when 
the  vakeel  of  the  accused  on  the  next  morn- 
ing, that  is,  on  the  morning  of  the  26th, 
asked,  as  he  then  did,  to  have  the  witnesses 
for  the  prosecution  recalled  for  the  purpose 
of   cross-examination,    the    ('ourt   ought  to 
have  held  that  the  accused  person  had  waived 
his  right  to  cross-examine.    The  Magistrate 
appears  to  have  thought  that  the  provisions 
of  the  Criminal  Procedure  Code  were  opposed 
in  terms  to  the  witnesses  being  recalled  for 
cross-examination    at    this    time.     He    did 
not  address  his  mind  to  the  question  in  the 
shape  which  1  have  endeavoured  to  give  it. 
He  did  not  enquire  whether,  regard  being 
had  to  all  the  circumstances  of  the  trial,  the 
accused  person  had,  in  fact,  waived  his  right 
to  cross-examine  or  not.     in   speaking  of 
what  occurred  on  the  morning  of  the  26th, 
he  says :  *'  Gopal  Baboo  then  appeared,  and 
"said   that  he  considered  the  prosecution's 
"  witnesses  had  been  most  badlv  examined, 
"and  wished  to  recall  and  re  cross-examine 
"  ihem/'     This  refers  to  the  cross-examina- 
tion which  had  taken  place  before  the  charge 
was    framed — a    cross-examination    which, 
according  to  the  decision  reported  in  the  17 
Weekly  Reporter,  p.  51,  did  not  alone  have 
tbeefFect  of  barring  the  accused  from  his  right 
of  having  the  witnesses  recalled  and  cross- 
examined  after  the  charge  was  framed.     The 
Magistrate  proceeds  :**  The  men  bad  gone 
"to  their  homes,  the  case  must  have  been 
"  adjourned,  fresh  summons  issued,  and,  in 
"  fact,  almost  re-tried."     No  doubt,  this  was 
an  inconvenience  which  well  might  make  the 
Magistrate   hesitate  to  allow  the  recall  of 
these  witnesses  •  But  it  suggests  the  further 
question — how  came  it  that  these  witnesses 
had  been  allowed  Jto   go  to  their  homes 


before  the  trial  was  completed.^  If  a  trial 
is  likely  to  continue  over  many  days,  or  any 
lengthened  perioJ,  it  may  be  great  harass- 
ment  and    vexation   to    the   witnesses    that 
they  should  all  be  compelled  to  remaiti  at 
the  place  of  trial  until  its  termination,  and 
it  is  right  and  proper  that  the  Court  should 
permit  them  to  go  home  as  soon  as  their 
attendance  at  Court  has  become  unnecessary. 
But  it  is  incumbent  upon  the  Court,  when 
it  discharges  a  witness  from  the   duty  of 
attendance    before    the   trial    is   ended,    to 
ascertain  from  the  accused  person  whether 
he  has,  or  is  likely  to  have,  any  need  of  the 
witness's  testimony;  and  if  he  has  such  need, 
then   to  take   such  steps  for  insuring   the 
presence  of  the  witness  at  the  required  time 
as  may  be  necessary.     If  a  Magistrate,  before 
discharging  a  witness,  obtains  the  assent  of 
the  accused  person  to  his  going  away  without 
any  order  for  his  re-appearance,  ihen,  no  doubt, 
such  assent  would  be  the  best  possible  evi- 
dence of  waiver  of  the  accused  person's  right 
to  cross-examine.     It  seems  to  me  that,  in 
ihe  present  case,   the    ordinary   course    of 
procedure  of  a  criminal  trial  has   been  in 
some  degree  departed  from  by  the  Court  itself. 
In  my  judgment,  the  Legislature  has  not  made 
it  a  rigid  rule  that  the  only  time  at  which  the 
accused  person  can  ask  for  the  recall  of  the 
witnesses  for  the  prosecution  is  the  time  when 
he  is  called  upon  to  enter  upon  his  defence. 
The  Magistrate  never,  at  any  time  during  the 
trial,  told  the  accused  person  that  the  oppor- 
tunity   for    doing    this  had    arrived.    The 
accused  person  was  not  informed,  when  the 
case  of  the  prosecution  ended,  and  the  adjourn- 
ment was  granted,  that  the  witnesses  for  the 
prosecution  would  be  then  discharged  from 
attendance,  unless  he  desired  to  cross-examine 
them ;  and  when  the  case  of  the  accused 
person  was  entered  upon  on  the  25th,  it  does 
not  appear  that  he  was  made  aware  that,  by 
so  doing,  he  waived  his  right  to  cross-examine 
the  witnesses  for  the  prosecution.     Neither  is 
it  said  that  there  was  a  well-known  rule  of 
practice  in  the  Magistrate's  Court,  which  was 
equivalent  to  noiice  on  these  points ;  and  the 
fact  remains  that  the  accused  person  has  not 
been  permitted  to  cross-examinethe  witnesses 
for  the  prosecution,  although  he  asked  to 
be  allowed  to  do  so  before  the  trial  ended,  and 
nothing  is  shown  to  have  been  done  or  omit- 
ted on   his  part  which  can    reasonably  be 
construed  into  a  waiver  of  his  right  to  cross- 
examine  those  witnesses.     Under  these  cir- 
cumstances, I  think  the  accused  ought  to  have 
given  to  him  the  opportunity,  which  he  desires, 
of  cross-examining  the  witnesses^  and  that,  for 
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this  purpose,  the  conviction  and  the  sentence 
should  be  set  aside,  and  the  case  sent  back  to 
the  Magistrate,  in  order  that  such  witnesses 
on  the  part  of  the  prosecution  as  the  accused 
person  may  require  should  be  recalled  and 
cross-examined. 

Morris,  J, — It  appears  to  me  that  Section 
215,  Criminal  Procedure  Code,  points  out 
pretty  clearly  the  time  in  the  course  of  the 
trial  when  the  accused  may,  if  he  so  wishes, 
recall  the  witnesses  for  the  prosecution,  and 
cross-examine  them.  That  time  is  imme- 
diately after  he  has  been  called  to  plead  to  the 
charge,  and  to  enter  upon  his  defence.  At 
the  same  time,  I  am  disposed  to  think  with 
my  learned  colleague  that  the  law  does  not 
lay  down  any  hard  and  fast  rule  on  the  sub- 
ject. The  accused  has,  after  the  charge  has 
been  drawn  up  against  him,  an  undoubted 
right  to  recall  and  cross-examine  the  witnesses 
for  the  prosecuiion,  and  that  right  remains, 
unless  he  himself  chooses  to  waive  it.  In 
the  present  instance,  there  is  nothing  to  show 
that  the  accused  made  anv  waiver  of  his 
right  in  this  respect,  and  1,  therefore,  concur 
in  the  order  which  is  proposed  to  be  made. 


The  29th  July  1874. 

Present : 

The  Monble  J.  B.  Phcar  and  G.  G.  Morris,  ' 

Judges,  ! 

Creditor — Debt— Compromise— Dishonestly — 
Fraudulently— Act  XLV.  of  i860,  Section  422. 

(Miscellaneous  Case.^ 

I 

Nobin  Chunder  Mudduck,  Pt  I  it  inner.        \ 

Mr,  Mun  Mohun  Ghose  and  Bab(w  Bipro-   I 
dass  Mookerjee  for  the  Petitioner. 

Where  A  entered  into  an  agreement  with  \\  not  to  , 
compromise  a  case  with  C,  because  he  had  assijjncd  the  ' 
benefit  of  the  suit  to  13  as  a  security  for  the  due  pay* 
ment  of  some  monthly  instahncnt  of  money,  and  A  not- 
withstanding did  afterwards  compromise  the  suit  with 
C,  it  was  held  that  A  could  not  be  convicted  under 
Section  422  of  the  Penal  Code,  unless  the  compromise 
with  C  was  made  dishonestly  or  fraudulently  towards  13. 

Phear,  J. — It  appears  to  us  that,  on  the 
facts  found  by  the  Lower  Courts,  the  conviction 
cannot  be  sustained.  The  accused  appears 
to  have  entered  on  a  date  mentioned  into  an 
agreement  with  the  prosecutor,  to  the  effect 
that  he  would  not  compromise  a  certain  suit 
between  himself  and  another  party  which 
was  then  pending,  and  the  reason  why  he 


entered  into  this  contract  was  that  he  had 
assigned  the  benefit  of  this  suit  to  the  prose- 
cutor as  a  security  for  the  due  payment  of 
some  monthly  instalment  of  money.  Not- 
withstanding this  agreement,  however,  he  did 
afterwards  compromise  the  suit :  and  for  tbis 
breach  of  contract  he  has  been  found  guilt? 
of  an  offence  under  Section  422  of  the  Indian 
Penal  Code,  that  is,  he  has  been  found  guiiiy 
of  having  dishonestly  or  fraudulently  pre- 
vented a  debt  or  demand  due  to  himself  from 
being  made  available  according  to  lav  for 
payment  of  his  debts. 

Now,  it  is  perhaps  enough  to  say  that  it  is 
much  more  than  doubtful  wheiher  a  suit  of 
such  a  kind  as  that  which  was  compromised 
by  the  accused  could  be  rightly  held  to  be 
even  a  claim  for  a  debt  or  a  demand  within 
the  meaning  of  those  words,  as  they  are  used 
in  this  Section,     We  are  told  thai  the  soit 
which  he  compromised  was  a  suit  for  unli- 
quidated damages  :  but  we  are  not  sufficiently 
informed   as  to   its  exact  nature,   and  the 
facts  upon  which  it  stood,  to  be  able  to  jadje 
whether  it  was  possible  that  the  subject  of 
it  should  fall  within  those  words.     But  even 
assuming  that  it  did,  then  it  is  funhcr  neces- 
sary, in  order  to  constitute  the  compromise 
complained  of  an  offence  under  this  Section, 
that  that  compromise  should  have  been  made 
dishonestly  or  fraudulently  towards  the  pro- 
secutor.    The  Penal  Code  contains  a  definiiicffl 
of  the  words  •*  dishonestly  "   and    **  fraudu- 
lently,"   and   there   is   nothing  in   the  case 
which  has  come  up  to  us  to  indicate  that  the 
compromise  in  question  was  either  dishonest 
or   fraudulent  within   the  meaning  of  that 
definition.     It  does  not  appear  th?t  it  was 
effected  for  the  purpose  of  bringing  wrongful 
gam  to  the  accused,  or  for  doings  wrongfnl 
injury  to  the  prosecutor ;  still  less,  that  it  was 
come  to  with  the  intention  of  effecting  any 
fraud  in  its  general  sense  npon  the  prosecu- 
tor.    For  all  that  appears  in  the  case,  it  may 
have   been   quiie   the    right    thing  for  the 
accused  ])erson  to  have  done.     If  the  act»on 
which  he  had  brought,  and  which   he  thus 
compromised,  was  an  ill-advised  action,  or 
if,  for  any  reason,  it  was  not  likely  that  he 
should  succeed  in  it,  it  was  not  only  best  for 
himself,  but  probably  would  be  best  also  for 
the  prosecutor,  that  it  should   be  compro- 
mised, and  put  an  end  to.     It  seems  to  us, 
therefore,  on  the  facts  which  have  bgen  found 
in  the  judgments  of  the  Lower  Courts,  that  this  • 
conviction  is  wrong,  and  should  .be  set  aside. 
\  Accordingly,  the  conviction -and  sentence  are  * 
set  aside,  and  the  prisoner  must  be  released, 
far  so  as  the  present  charge  is  concerned. 
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The  30th  July  1S74. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Nuisance— Jury— Act  X.  of  1872,  Section  521. 

(Miscellaneous  Case.) 

Brindabun  Dull,  Petitioner ^ 

versus 

Dwarka  Naih  Sein,  Opposite  Party, 

Baboo  Ankhil  Chunder  Sein  for  ihe 
Peiiiioner. 

In  a  case  in  which  a  pArty,  on  whom  an  order  had  been 
made  for  abatement  M  nuisance,  applied,  under  Section 
52.^,  C^)d^^  of  Criminal  Procedure,  for  the  appointment  of 
a  Jury,  the  Magistrate  appointed  the  complainant  and 
two  of  his  witnesses  to  be — the  former  the  foreman, 
and  the  latter  two  of  the  members  of  the  Jury. 

Hkld  that  the  Jury  so  constituted  b^  the  Ma«ristrate 
was  not  a  proper  tribunal  under  Section  523,  Code  of 
Ciiminal  Procedure,  and  the  procecdinjjs,  &c.,  were 
accordingly  set  aside,  and  the  Magistrate  directed  to 
appoint  a  fresh  Jury. 

Phear,  J. — In  this  case,  upon  a  complaint 
being  made  to  the  Joint  Magistrate  by  one 
Dwarka  Nath  Sein,  to  the  effect  that  Brinda- 
bun Dutt  had  obstructed  a  public  thorough- 
fare, the  Joint  Magistrate  passed  an  order  in 
due  form  for  ihs  abatement  or  removal  of  the 
obstruction  in  pursuance  of  the  provisions  of 
Section  521  of  the  Criminal  Procedure  Code. 
And  within  the  time  limited  for  the  purpose, 
Brindabun  Dait,  availing  himself  of  the 
right  given  him  by  Section  523,  applied  to 
the  Magistrate  to  have  a  Jury  appointed,  in 
order  to  try  whether  the  order  which  had 
been  passed  was  a  reasonable  and  proper 
order  or  not.  Upon  this  application,  the 
Magistrate  appointed  the  complainant  Dwarka 
Nath  Sein  himself  as  foreman  of  the  Jury, 
and  two  other  persons  who,  Brindabun  Datt 
says,  were  witnesses  of  Dwarka  Nath  Sein, 
as  Jurors;  ani  the  petitioner  Brindabun 
Dull,  on  his  part,  appointed  two  persons  to 
make  up  the  Jury  of  five  prescribed  ^by 
Section  523.  When  Brindabun  Dutt 
discovered  that  the  persons  appointed  by  the 
Magistrate,  namely,  the  foreman  and  two 
other  Jurors,  were  respectively  complainant 
himself  and  his  two  witnesses,  he  preferred 
the  following  petition  to  the  Magistrate: — 

"The  humble  petition  of  Brindabun  Dutt, 
"  defendant,  shewcth — 

**That,  in  obedience  to  an  order  in  the 
'*  above  case  from  your  honor  under  Section 
"521,  Criminal  Procedure  Code,  your 
"petitioner,  by  hii  petition  dated  the   i8ih 
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"  instant,  claimed  exemption  from  that  order, 
"and  applied,  under  Section  522,  to  your 
**  honor  for  an  order  for  a  Jury  to  be  appointed 
"  to  try  whether  his  objections  to  the  order 
"  were  reasonable  or  not. 

2.  *'  On  receiving  the  application,  your 
I.  Dwarka   Nath    Sein,     "  honor  appointed  the 

juror  and/oreman.  marginally  nOtcd 

-•  «''^".!f''if".*  Kobiraj.       "  persons  to  form  the 

3.  Raj  BuUub  Boshu.  «  t  xj  j    - 

4.  IshwarChunder Boshu,        J^^Y*  ^^^'   4   anO    5 

head-mnsier.  *'  having  been  nomi- 

5.  Tara    Kinkur   Dutt,     <»  nated  by  vour  peti- 
vakeel,  -  lioner. 

3.  **  Your  petitioner  now  submits  that 
*'  the  appointment  of  the  complainant  Dwarka 
"Nath  Sein  to  be  foreman,  and  his  (com- 
"pUinani's)  witnesses  Prankrisna  and  Raj 
"Bullub  to  be  Jurors,  is  not  legal.  The 
"complainant  has  a  direct  interest  in  the 
"  order  being  declared  reasonable  and  proper, 
"and  is,  therefore,  not  a  fit  person  to  try  the 
*•  reasonableness  or  otherwise  of  it.  And  the 
"  complainant's  witnesses  (Prankrisna  is 
*•  complainant's  cousin,  Raj  Bullub  is  former 
"complainant  Tara  Churn's  uncle)  are  the 
**  very  persons  whose  evidence  the  Jurors 
"  will  take  into  consideration  in  the  trial  of 
"  this  case,  and  those  witnesses  cannot,  ihere- 
*'  fore,  be  members  of  the  Jury. 

4.  "  Your  petitioner  further  submits 
"  that  the  object  of  the  Legislature  in  grant- 
"ing  the  defendant  in  such  cas?  the  benefit 
*of  a  trial  by  Jury  will  be  defeated,  if  the 
'complainants  and  their  witnesses  be  Jurors. 
"  Your  petitioner,  therefore,  very  humbly 
"  prays  that  your  honor  will  be  pleased  to 
"  appoint  three  independent  and  respectable 
"men  as  Jurors  instead  of  the  complainant 
"  and  his  two  witnesses.  And  your  petitioner, 
"  as  in  duty  bound,  will  ever  pray/' 

If  the  statements  in  this  petition  were 
correct,  then  the  prayer  with  which  it 
terminated  was  most  reasonable  and  proper, 
and  ought  to  have  been  complied  with. 
There  cannot  be  the  slightest  doubt  that  the 
Jury,  as  so  constituted  by  the  Magistrate,  was 
not  a  proper  tribunal  under  Section  523.  It 
is  not  competent  to  any  one  to  exercise  the 
authority  of  a  public  Court  of  Justice  as 
Judge  in  his  own  cause.  And  it  is  plainly 
against  the  most  elementary  principles  of 
right  an. I  equity  that  an  applicant  for  justice 
to  a  Criminal  Court,  or  indeed  to  any  other 
Co  irt,  should  be  compelled  to  submit  his 
c  ise  10  the  arbitration  of  his  adversary. 

If,  then,  the  facts  stated  in  hii  petition  do 
not  admit  of  being  controverted,  and  it  seems 
that  they  do  nor,  one  would  have  expected 
that  the  Joint  Magistrate  would  have  at  once 
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complied  with  the  prayer  of  the  petitioner. 
Instead  of  that,  however,  we  find,  to  oar 
extreme  surprise,  the  following  passage 
endorsed  on  the  petition:  *' There  is 
*'  nothing  in  the  Section  giving  the  person  to 
"  whom  the  order  has  been  issued  the  power 
**  of  challenging  the  Magistrate's  appoint- 
"ment/'  This  is  sgned  by  the  Joint 
Magistrate,  and  we  understand  that, 
notwithstanding  the  objection  of  the 
petitioner,  the  case  proceeded ;  the  Jury, 
constituted  as  described  by  the  petitioner, 
heard  the  evidence  put  before  them,  and  as 
might  have  been  confidently  expected  a 
priori^  the  decision  of  the  majority  of  the 
Jury,  consisting  of  the  foreman  and  his  two 
partizans,  was  that  the  order  which  the 
Magistrate  had  made  in  his  favor  was 
reasonable  and  proper.  In  truth,  a  trial 
under  such  conditions  was  but  the  mockery 
of  a  trial,  and  it  appears  to  us  beyond  all 
question  or  doubt  that  this  verdict  is  not  a 
lawful  verdict,  and  that  the  order  of  the 
Magistrate,  which  was  passed  upon  the  footing 
of  it,  is  without  validity,  and  must  be  set 
aside.  The  order,  accordingly,  is  set  aside, 
and  the  Magistrate  is  directed  to  appoint  a 
fresh  Jury,  and  to  take  the  requisite  steps  for 
having  the  matter  tried  afresh* 


The  30th  July  1874. 

Present  : 

The  Hon'ble  J.  H.  Phear  and  G.  G.  Plorris, 

Judges. 

Obstruction— Nuisance— jurisdiction— Act  X.  of 

1872,  Section  532. 

Reference  to  the  High  Court,  under  Section 
2q6  of  the  Code  of  Criminal  Procedure, 
by  the  Officiating  Sessions  Judge  of  the  2^- 


Per^unnahs, 


RosikLall  Nundi 
versus 
Kartik  Shaut. 

Tn  order  to  found  the  jurisdiction  of  a  iMag^istrate  to 
take  action  under  Section  532  of  the  Code  of  Criminal 
Procedure,  it  is  necessary  that  a  dispute  exist  between 
two  persons  concerning  the  ri^jht  to  the  use  of  any  land 
or  water,  or  any  right  of  way;  the  jurisdiction  is  intend- 
ed for  the  purpose  of  preserving  the  public  peace. 

Reference. — It  was  reported  to  the  ^lagis- 
trate,  Mr.  Verner,  on  the  24th  March,  that 
Kartik  Shaut  had  filled  up  a  public  drain, 
and  notice  was  issued  to  him,  under  Act  VI. 
(B.C.)  of  1868,  to  clear  out  the  drain  under 
threat  of  proceedings  according  to  that  Act. 

Kartik  Shaut  filed  a  written  statement  on  I 
the    15th   April,  claiming  the  drain  as  his 


private  property,  upon  which  date  Mr. 
Verner  recorded  an  opinion,  after  personil 
inspection,  that  it  was  "  a  very  gross  case  of 
obstructing  the  public  drain,"  and  Kordl 
Shaut  was  prosecuted  under  Section  432, 
Indian  Penal  Code. 

The  charge  was  dismissed  by  a  Bench  d 
Magistrates  on  which  ^Ir.  Verner  sat  by  aa 
order  dated  29th  April,  which  directed  thai 
the  case  should  be  renewed  under  Section 
532,  Criminal  Procedure  Code.  Proceedings 
were  taken  and  evidence  recorded,  and  00 
loih  June  Mr.  Verner  passed  an  order. 
finding  that  the  drain  was  *'open  to  the  use 
of  the  public  in  that  neighbourhood/'  and 
directing,  in  the  terms  of  Section  532,  ''ihal 
''  possession  of  the  drain  shall  not  be  retainrJ 
"  by  Kartik  Shaut,  or  by  any  one  else,  to  the 
"exclusion  of  the  jJublic,  until  the  person 
"claiming  such  possession  shall  obtain  ibe 
"decision  of  a  competent  Civil  Court,  kt^ 

Kariik  Shaut  now  invokes  the  interference 
of  the  High  Court  under  Section  297,  Crimi- 
nal Procedure  Code  ;  and  I  beg  10  submii  the 
case  for  orders,  as  I  believe  the  Magistraie's 
proceedings  to  be  illegal. 

Section  532  does  not,  in  my  opinion,  apply 
to  the  case  of  obstructing  a  public  draio, 
which  is  what  the  ^Magistrate  finds  has  beeo 
done.  This  has  been  held  in  the  analogous 
case  of  a  public  thoroughfare  1^5  W.  R.  5K 
neitlier  does  filling  up  a  drain  come  under 
the  category  of  exclusive  |)ossession  of  the 
drain.  The  nature  of  the  properly  is  changed 
by  the  obstruction,  and  the  drain  must  be 
re-opened  and  made  available  for  the  passa^ 
of  water  before  it  can  be  used  at  all.  The 
Magistrate's  written  order  does  not  provide 
for  the  removal  of  the  obstruction;  and  if 
nothing  further  had  taken  place,  I  should  be 
of  opinion  that  his  declaration  and  order 
would  be  a  mere  brutumfulmen  and  inopera- 
tive. 1  am.  however,  informed  that  the  drain 
has  been  cleared  out  by  the  Municipality  al 
the  public  expense  since  the  date  of  the 
Magistrate's  order. 

It  seems  to  me  that  the  Magistrate  might 
have  acted  under  Act  VI.  (B.  C.)  of  1868, 
Schedule  K,  Clause  i,  as  was  first  contemplat- 
ed. If  he  did  not  adopt  that  course,  he  should 
have  proceeded  under  Section  521,  Criminai 
Procedure  Code,  and  in  that  case  the  aggriev- 
ed person  would  have  had  a  right  to  apply 
for  a  Jury  imder  Section  523.  Failing  ol:M^di'- 
ence  to  the  order  or  application  for  a  Jun% 
the  Magistrate  might  have  carried  out  his 
order  imder  Section  525  ;  but  if  what  is 
stated  is  true,  the  Magistrate  has  adopted  the 
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course  laid  down  in  Section  525  without  the 
preliminary  proceedings  under  Section  521. 

•  1  have,  therefore,  to  move  the  Court  to 
direct  the  recall  of  the  order  under  Seciion 
532,  or  to  issue  such  other  orders  as  it  may 
think  fit. 

Judgmeni  of  the  High  Court, 

Phtar^     J, — Without      expressing      any 
opinion  as  to  whether  Section  532  of  the 
Criminal  Procedure  Code  applies  to  the  facts 
of  this  case  or  not,  we  think  it  is  enough  to 
say  that,  in  our  opinion,  it  is  necessary,  in  order 
to  found  the  jurisdiction  of  the  Magistrate  to 
take  action  under  that  Section,  that  a  dispute 
should  exist  between  two  persons  concerning 
the  right  to  the  use  of  any  land  or  water,  or 
any  right  of  way;  the  one  claiming  the  right, 
either  as  a  private  right  in  himself  personally, 
or  as  a  public  right  attaching  to  himself  as  a 
member    of    the    public,    and    the    other 
resisting  the  claim.     The  object  of  the  Section 
is  not  to  prevent  the  mischief  or  injury  which 
may  accrue  by  reason  of  the  disturbance  or 
assertion  df  the  right  to  the  persons  who  are 
disputing  about  it,  but  to  stop  the  public 
manifestation    of    the    dispute    itself.     The 
jurisdiction  which  is  given  to  the  Magistrate 
by   this  Section   is  a  jurisdiction  which   is 
intended  for  the  purpose  of  preserving  the 
public    peace.     It    does    not    convert     the 
Magistrate  into  a  Court,  which  is  to  determine 
rights  between  parties,  or  to  consider  and 
discuss  any  questions  of  proprietary  damage 
alone  to  individuals.     But  in  the  case  which 
is    before    us     on    the    judgment  of     the 
Magistrate  himself,  it  appears  plain  that  no 
dispute  of  the  kind   which   has  just  been 
mentioned   does  exist.     The   action   which 
has  been  taken  in  the  matter  by  the  Magis- 
trate has  been  the  result  of  representations 
made   by  the   police   in   reference   to   the 
mischief  which  may  be  caused  to  unnamed 
and  unknown  persons,  if  the  drain  is  not  kept 
open.    The  order  which  the  Magistrate  has 
made  is  not  founded  upon,  and  directed  to 
remove,  the  existence  of  any  dispute  between 
the   petitioner    and    any    other    individual, 
grounded  on  the  asseition  of  a  personal  right, 
whether  of  a  private  or  of  a  public  nature. 
We  therefore  think,  though  for  other  reasons 
than  those  mentioned  by  the  Judge  in  his 
letter  of  reference,  thjit  the   order  of  the 
Magistrate  cannot  be  sustained  upon  the  facts 
found  by  him,  and  must  be  set  aside. 

As  stated  above,  we  express  no  opinion  as 
to  the  soundnessp  of  the  grounds  upon  which 
the  Judge  has  made  the  reference  to  this 
■  Court.  • 


The  30th  July  1874. 

Present: 

The  Ilon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

False  evidence— Jurisdiction— Procedure— Act 
X.  of  1872,  Sections  471,  473. 

(Miscellaneous  Case.) 

S  u  f atool  lah.  Petitioner, 

Baboo  Joy  Gohind  Shome  for  the  Petitioner. 

A  witness  charged  with  having  pven  false  evidence 
ifl  a  criminal  proceeding  before  a  Nfagistrate  of  the 
first  class  was  tried  and  convicted  of  that  charge  by  that 
Magistrate,  and  the  conviction  was  confirmed  on  appea 
by  the  Sessions  J udjfe.^ 

Hi;Ln  that  the  jurisdiction  of  the  Magistrate  was  not 
barred  by  the  operation  of  Section  473,  Act  X.  of  1872, 
the  gfivingof  false  evidence  in  the  presence  of  a  Court  not 
being  an  offence  committed  in  contempt  of  the  authority 
of  the  Court  within  the  meaning  of  that  Section. 

The  Magistrate's  {urisdiction  in  such  a  case  was, 
however,  held  barred  bv  Section  471  of  the  Conde,  the 
Magistrate  being  bound,  under  that  Section,  cither  to 
commit  or  send  the  case  for  enquiry  to  another  Magis- 
trate. 

Jackson,  J, — The  petitioner  before  us, 
SufatooUah,  was  a  witness  in  a  certain 
criminal  proceeding  before  Mr.  J.  Posford, 
who  appears  to  be  a  Magistrate  of  the  iirst 
class  in  the  District  of  Sylhet,  and  in  that 
criminal  proceeding  the  petitioner  is  alleged 
to  have  given  false  evidence  before  Mr. 
Posford.  The  criminal  proceeding,  which 
was  the  case  of  Ameer  Khan  against  Bukh* 
tear  Khan,  and  in  which  the  evidence  was 
given,  has  not  been  disposed  of.  The  Joint 
Magistrate  took  up  the  charge  of  giving  false 
evidence  against  the  petitioner,  and  tried  him 
upon  that  charge,  and,  under  the  powers 
lately  Conferred  upon  First-class  Magistrates 
in  that  behalf  by  the  Code  of  Criminal 
Procedure,  convicted  and  sentenced  Sufat- 
ooUah to  imprisonment  for  eighteen  months. 
SufatooUah  appealed  to  the  Court  of  Session, 
and  there  the  sentence  .was  affirmed.  He 
now  comes  by  petition  before  this  Court,  and 
his  pleader  contends  that  the  conviction  is 
bad  in  law,  inasmuch  as  the  Joint  Magistrate, 
being  the  Magistrate  before  whom  the  alleged 
offence  of  giving  false  €vidence  was  com- 
mitted, had  no  jurisdiction  to  try  the  prisoner 
for  such  offence. 

In  this  contention,  the  pleader  relies 
upon  Section  473  oi  Act  X.  of  1872,  which 
declares:  "Except  as  provided  in  Sec- 
"tions  435»  436^  ^^^  472,  no  Court 
"shall  try  any  person  for  an  offence  com- 
•*mitted  in  contempt  of  its  own  authority." 
It  is  contended  that  giving  of  false  evidence 
in  the  presence  of  a  Court  is  an  offence 
committed  in  contempt  of  the  authority  of 
that  Court.    There  are  no  rulings  of  this 
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Court  precisely  in  point.  Tiiere  is  a  case 
decided  by  the  High  Court  in  Bombay,  to  be 
found  in  lo  Bombay  High  Court  Reports  73, 
the  case  of  Queen  v.  Nuvranbeg  Dala  Beg. 
In  that  case,  the  learned  Judges  held: 
*' Every  attempt  to  pervert  the  proceedings 
"  of  a  Court  to  an  improper  end  is  a  contempt 
"  of  its  authority,  and  givinjj:  false  evidence  is 
**  such  an  attempt.  The  offence,  therefore,  if 
"committed  before  a  Magistrate,  cannot  be 
*' tried  by  him;"  and  they  quashed  the 
conviction,  annulled  the  trial,  and  ordered  a 
new  trial  before  a  competent  Court,  that  is 
to  say,  either  a  First-class  Magistrate  or  the 
Court  of  Session.  The  same  view  appears 
to  have  been  taken  by  the  Madras  High 
Court,  and  these  decisions,  of  course,  add 
great  weight  to  the  arguments  addressed  to 
us;  but,  as  at  present  advised,  I  am  not  of 
opinion  that,  by  the  words  "  in  contempt  of 
*Mls  own  authority*'  in  Section  473,  the 
legislature  intended  any  offence  which  may 
be  construed  into  a  contempt  of  the  authority 
of  the  Court,  but  that  they  intended  such 
offences  as  are  ordinarily  considered  and  are 
classed  in  the  Indian  Penal  Code  as  offences 
against  the  authority  of  a  Court,  that  is  to 
say,  the  offences  mentioned  in  Chapter  X.  of 
the  Indian  Penal  Code,  and  probably  also 
the  offence  mentioned  in  Section  228  of  the 
Indian  Penal  Code,  that  being  the  intentional 
offering  of  an  insult  to  a  public  servant, 
which  might  well  be  regarded  as  an  offence 
committed  in  contempt  of  its  authority, 
although  formally  included  in  Chapter  XI., 
which  relates  to  false  evidence  and  offences 
against  public  justice ;  and  I  think  there  is 
an  obvious  reason  in  favor  of  that  construc- 
tion, for  that  is  a  class  of  offences  in  which, 
from  the  nature  of  the  case,  the  feelings  of 
the  Judge,  whose  authority  has  been  con- 
demned, must  necessarily  be,  to  some  extent, 
involved ;  and  the  Legislature  may  have 
properly  thought  it  advisable  that  the  pre- 
siding officer  of  the  Court  against  whom 
such  contempt  has  been  committed  should 
not  be  placed,  except  where  an  immediate 
example  is  required  under  Section  435,  Code 
of  Criminal  Procedure,  in  the  position  of 
having  himself  to  punish  the  offender.  Now, 
in  the  case  of  giving  false  evidence,  I  think 
it  would  be  hard  to  say  that  the  offender,  in 
giving  such  offence,  had  it  in  his  mind  that 
he  was  committing  a  contempt  of  Court. 
That  which  he  intentionally  did  was  to  make 
a  false  statement  with  the  intention  of  per- 
verting justice,  of  doing  an  injury  to  some 
person,  or  of  screening  some  person  from 
punishment.    I  do   not  at  present  think, 


therefore,  that  the  jurisdiction  of  the  Magis- 
trate   is  barred    by   the   operation    of  that 
Section.     But  I  think  there  is  another  Sectioa 
which  is  applicable  to  the  case,  and  which, 
by  the  directions  contained  in  it,  sufficientij 
indicates  that  the  Magistrate  before  whom 
the  false  evidence  is  given  is  not  to  take 
upon  himself  the  trial  of  the  offender.     Thai 
is     Section     471.     Section    471     provides: 
"  When  any  Court,  Civil  or  Criminal,  is  of 
''opinion  that  there  is  sufficient  gronnd  for 
''  enquiring  into  any  charge  mentioned  io 
"Sections  467,  468,  and  469,  such  Court, 
**  after  making  such  preliminary  enquiry  as 
"  may  be  necessary,  may  either  commit  the 
"  case  itself,  or  may  send  the  case  for  enquiry 
"  to  zny  Magistrate  having  power  to  try,  or 
*  commit  for  trial,  the  accused  person  for  the 
"  offence  charged."    That,  therefore,  seems  10 
require   that  the   Criminal   Court,   whether 
the  Court  of  a  First-class  Magistrate  or  any 
other    Magistrate,    if    it   thinlcs    proper   tn 
institute  an  enquiry  in  the  case  of  giving 
false  evidence  committed  before  itself,  must 
either  commit  the  case  itself,  or  senTl  the  case 
for  enquir}'  to  any  Magistrate  having  power 
to  try  or  commit  for  trial.     By  Secti<Hi  472, 
the  Couit  of  Session  is  exempted  from  the 
operation  of  the  previous  Section  in  respect 
of    all    offences    triable   by   the    Court    of 
Session   exclusively.    That   exemption   for- 
merly extended  to  such  cases  as  arc  before 
us,  but  the  Legislature,  by  the  Act  of  1872, 
thought  fit  to  declare  that  the  offence  should 
no  longer  be  triable  by  the  Court  of  Sesaoa 
exclusively.     That    circumstance,    however, 
vis,,   that  a  First-class    Magistrate  may  try 
the  offence  of  giving  false  evidence,  certainly 
would  not  operate  to  give  such  Magistrate 
a  power  which  the  Court  of  Session  itself 
no    longer    exercises.    The    Magistrate    is, 
I  think,  either  bound  to  commit  or  send  the 
case  for  enquiry  to  another  Magistrate.    In 
that  view,  it  appears  to  me  that  the  order  of 
the  Magistrate,  Mr.     Posford,  must  be  set 
aside.    It    has    been    suggested     that    the 
prisoner  has  been  four  months  in  jail.     Bot 
if  the  offence  which  he  has  committed  is 
that  of  giving  false  evidence,  I  do  not  think 
it  can  be  said  that  he  has  at  all  received  his 
just  deserts.     Instead,  therefore,  of  ordering 
his  discharge,  we  direct  that  the  sentence  be 
quashed,    and    that   the    Magistrate    either 
commit  him  for  trial,  or  send  him  before 
another  Magistrate  having  power  to  tiy  or 
commit  him  for  trial.     In  either  case,  how- 
ever, of  course,  the  impriaonQient  which  the 
petitioner  has  already  undergone  will   be 
taken  into  consideration.^ 
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The  30lh  July  1874.  . 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  fudges. 

Right  of  defence— Act  XLV.  of  i860,  Sections 

100  Sd  X03. 

Commtlied  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Mymensingh,  on  a 
charge  of  culpable  homicide  not  amount- 
ing to  murder^  &c. 

The  Queen 

versus 

Ram  Lai  I  Singh  and  others,  Appellants, 

Baboo  Tarinee  Kant  Bhutlacharjee  for 

Appellants. 

Under  the  facts  of  this  case,  a  person  was  held  to 
have  rij^htly  exercised  the  rig^ht  of  private  defence  as 
contemplated  in  Clause  2,  Section  100,  and  Clause  4, 
Section  103,  Penal  Code,  though,  in  the  exercise  of 
such  right,  he  killed  one  of  his  aggressors. 

McDonelly  J, — This  is  a  case  in  which 
the  accused  were  charged  with  murder  and 
with  rioting  armed  with  deadly  weapons. 
They  were  held  to  be  not  guilty  of  murder, 
but  the  Sessions  Judge,  differing  from  the 
assessors,  has  convicted  Ram  Lai  I  (appellant 
No.  5),  under  Section  304,  Indian  Penal  Code, 
of  culpable  homicide  not  amouniing  to  murder, 
and,  concurring  with  one  assessor,  has  con- 
victed the  other  five  appellants,  under  Section 
148  of  the  Indian  Penal  Code,  of  rioting,  being 
armed  with  deadly  weapons,  and  sentenced 
Ram  Lall  to  seven  years',  and  the  others 
each  to  three  years'  rigorous  imprisonment. 

It  appears  that,  in  the  village  of  Mirzapore, 
in  which  the  riot  took  place,  there  had  been 
for  some  time  an  ill-feeling  between  the 
zemindars  and  the  ryots.  ()n  the  night  of 
the  28tli  of  Kartick,  a  body  of  up-countrymen 
(some  eight  in  number)  had  arrived  at  the 
zemindaree-cutcherry,  the  ostensible  object  of 
their  visit  being  to  escort  a  sum  of  Rs.  2,000 
to  Mirzapore,  and  their  real  object,  it  may 
fairly  be  inferred,  being  to  occupy  and  defend 
the  cutcherry  which  was  threatened  by  the 
villagers. 

On  the  morning  of  the  29th  Kartick,  a 
pom,  belonging  to  Hera  Singh,  one  of  the 
up'COuntrymen,  had  strayed  into  the  crop,  and 
the  ryots,  making  this  a  pretext,  assembled  in 
large  numbers,  and  on  Hera  Singh's  going 
out  to  recover  big  pony,  they  attacked  him  in 
force,  so  that  he  had  to  make  a  speedy  retreat 
towards  the  cutchejry.    Finding   that  the  \ 


ryots  were  getting  loo  close  to  him — in  fact, 
that  they  had  almost  surrounded  him — Hera 
Singh  called  out  for  assistance,  and  his  com- 
panions came  to  his  rescue,  but  being  only 
eight  against  a  large  mob,  they  were  beaten 
and  driven  back,  and  the  r}'ots  had  actually 
entered  the  cutcherry-premises,  when  Ram 
Lall  rushed  into  an  inner  apartment,  and 
brought  out  a  loaded  gun:  and  as  the  ryots 
still  continued  to  advance,  fired  off  ^both 
barrels,  killing  one  man,  and  wounding  others. 
The  above  have  been  found  to  be  the  facts 
both  by  the  Judge  and  the  assessors ;  and  in 
the  counter-case  in  which  the  ryots  were 
tried  and  convicted  of  rioting,  the  same  con- 
clusions were  arrived  at,  and  the  Judge's 
decision  in  that  case  has  been  upheld  by  this 
Court  on  appeal.  Consequently,  the  other 
party  having  been  found  to  be  the  aggressors, 
the  real  question  in  the  present  case  is 
whether  Ram  Lill,  in  firing  off  the  gun,  only 
exercised  a  legal  right  of  private  defence,  or 
whether  he  had  exceeded  it.  From  a  perusal 
of  the  judgment  in  the  counter-case,  it  is 
seen  that  the  Judge  and  assessors  there  held, 
not  only  that  the  ryois  were  the  aggressors, 
and  that  they  did  trespass  into  the  cutcherry- 
premises,  but  that  they  were  armed  with 
deadly  weapons,  and  that  force  was  used  by 
many  of  their  body,  and  that  they  advanced 
in  a  manner  no  provocation  they  might  have 
received  could  justify,  and  that  their  common 
object  was  to  drive  the  up-country  men  from 
the  cutcherry.  Now,  as  this  was  the  common 
object,  the  up-countr)'men  were  certainly 
justified  in  trying,  not  only  to  defend 
themselves,  but  to  protect  their  master's 
property.  It  is  argued  that  Ram  Lall,  by 
firing  his  gun,  exceeded  his  right  of  private 
defence,  but,  under  all  the  circumstances,  we 
hold  that  he  was  justified  in  so  doing.  It  is 
shown  from  the  evidence  that,  when  he  went 
out  to  the  rescue  of  Hera,  be  did  not  take  the 
gun  with  him.  It  was  only  after  his  party 
had  been  beaten  back,  and  when  the  ryots, 
had  actually  trespassed  upon  the  cutcherry- 
premises  in  hot  pursuit,  that  he  ran  into  an  ' 
inner  room,  and  brought  out  the  gun.  He 
asseits  that  even  then  he  did  not  intend  to 
fire  it  off,  but  that  it  went  off  by  accident, 
whilst  he  was  being  beaten  by  the  ryots ; 
but  even  if  he  fired  it  off  intentionally,  which, 
we  apprehend,  is  more  probable,  we  hold  that 
he  did  not  exceed  the  right  of  private  defence, 
and  that  he  only  exercised  the  right  as 
contemplated  in  Clause  2  of  Section  loo,  and 
Clause  4  of  Section  103 ;  for  the  aggressors, 
armed  with  deadly  weapons,  having  actually 
committed  house-trespass,  he  might  reason* 
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ably,  under  the  circumstances,  apprehend  that 
deaih  or  grievous  hurt  to  himself  and  his 
companions  would  be  the  consequence,  if 
such  right  of  private  defence  were  not 
exercised.  In  taking  this  view  of  the  case, 
we  follow  the  rulings  cited  from  Weekly 
Reporter,  Vol.  III.,  p.  42:  Vol.  VII,  p. 
113;  Vol.  XL,  p.  42;  and  Vol.  XIV., 
p.  70. 

As^regards  the  other  appellants,  we  are  of 
opinion  that  they  are  not  guilty  under  Sec- 
tion 148.  Their  attempting  to  protect  them- 
selves and  their  master's  properly,  or  even 
their  going  to  the  rescue  of  their  comrade, 
cannot,  under  the  circumstances,  be  held  to 
have  made  ihem  guilty  of  the  offence  of 
rioting,  in  that  their  assembly  has  not  been 
found  to  have  been  an  unlawful  one. 

All  the  appellants  must,  therefore,  be 
acquitted  and  released. 


*'will  be  borne  by  the  plaintiff,  and  I  direct 
•*  that  the  plaintiff  be  tried  by  the  Couit  of 
*'  Session  for  using  as  genuine  a  forged 
"  document,  knowing  it  to  be  forged ;  thai 
*'  the  witness  Opoti  be  tried  by  the  said 
"Court  for  giving  false  evidence;  and  that 
"  Rungatoonee,  alias  Rooprai,  be  tried  for 
** forging  the  bond  and  receipt:"  and  he 
entirely  overlooked  the  obligation  imposed 
upon  him  by  law,  either  to  hold  a  preliminary 
enquiry  himself,  or  send  the  case  to  a  Magis- 
trate for  enquiry. 

yudgmeni  of  the  High  Court, 

Mitter,  J. — Tlie  commitment  of  the  Extra 
Assistant  Commissioner  at  Mungledai  r> 
illegal.  He  does  not  appear  to  have  held  a 
preliminary  enquiry  as  required  by  Section 
474  of  the  Criminal  Procedure  Code.  We 
therefore  quash  the  order  of  comm'stmenl  in 
this  case. 


The  5ih  August  1874. 

Present : 

The  Ilon'blc  W.  Markby  and  Romesh 
Chundcr  Mitter,  yudges. 

Civil  Court— Commitment— Forgery— False  evi- 
dence—Preliminary enquiry— Act  XLV.  of 
i860,  Sections  471,  465,  &  193. 

Reference  to  the  High  Court,  under  Section 
2()6  of  the  Code  of  Criminal  Procedure,  by 
the  yudicial  Commissioner  of  Assam, 

The  Queen 

versus 

m 

Rungatoonee  and  others. 

A  Civil  Court  has  no  power  to  order  the  commitment 
of  persons  for  offences  under  Sections  47>,*4f>5,  and  193 
of  the  Penal  Code,  without  holding  the  preliminary 
enquiry  required  by  Section  474  of  the  Criminal  Proce- 
dure Code. 

Reference. — A  commitment  has  been 
made  to  this  Court  by  l^aboo  Hurkaniha 
Surma,  Extra  Assistant  Commissioner  at 
Mungledai,  of  three  persons  respectively 
charged  under  Sections  471,  465,  and  11)3  of 
the  Indian  Penal  Code,  merely  upon  the  pro- 
ceedings held  by  him  in  his  capacity  of 
Moonsiff,  without  any  preliminary  enquiry  ; 
and  as  it  has  been  ruled  that  such  commit- 
ments are  illegal,  I  have  the  honor  to  ask  the 
Court  to  quash  the  commitment,  and  order  a 
preliminary  enquiry  to  be  made.  The  Extra 
Assistant  Commissioner's  order  is  as  follows  : 
**  For  the  reasons  given,  I  dismiss  the  claim 
**  with  costs,  and  the  costs  of  the  defendant 


The  1 2th  August  1874. 

Present : 

The  Hon'ble  W.  Markbv  and  Romesh 
Chunder  Mitter,  fudges. 

High  Court— Public  health— Sanitation— Can- 
tonments—Act  X.  of  1872,  Section  518. 

I 

Reference  to  the  High  Court,  under  Section 
I       2q6  of  the    Code  of  Criminal  Procedun, 
I      hv    the    Officiating     Sessions    Judge    rf 
\      Patna, 

Afzoo,  Petitioner, 

Where  a  Cantonment  Joint  Magfistrate,  acttnjj  on  the 
'  advice  of  the  Station  Sran  Surgreon,  ordered  a  ircrson  to 
desist  storinsr  hides  in  the  station,  and  directed  him  to 
remove  the  hides  to  a  place  distant  from  the  town,  the 
Hi(;h  Court  held  that  the  order  appeared  tobcofte  under 
Section  51S,  Code  of  Criminal  Procedure,  and  tiierefore 
it  could  not  interfere  with  it  under  the  law. 

Reference, — Thk   Cantonment   ^fagistrate 
of  Dinapore,  in  a  vernacular  proceeding,  of 
which  the  accompanying  paper  marked  A  is 
a  translation,  has  ordered  the  petitioner  to 
cease  storing  hides  in  his  godown  at  Dina- 
pore, and  that  he  should  carry  on  his  storing 
at   a   distance    from    the   town.     There    is 
nothing  to  show  under  what  law  the  Canton- 
ment Magistrate  considered  himself   to  be 
acting.     In  the  letter  in  which  I  asked  htm 
for  the  record  of  the  case  and  any  explana- 
tion  he  might  wish  to  offer,  ]  also  asked  him 
to    specify    the    law    or    Section    of    the 
Criminal  Procedure  under  «R^hich  he  acted, 
but  he  has  given  no  explanation,  and  made 
no  allusion  to  the  law  u«der  which  the  order 
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was  passed.  The  history  of  the  godown  in 
question  is  contained  in  the  accompanying 
paper.  Ii  would  appear  that  conflicting 
opinions  have  been  held  by  previous  Canton- 
ment ^lagistrates  as  to  the  propriety  of 
continuing  the  godown;  and  on  the  i9ih 
March  last,  Captain  Play  fair,  the  late  Canton- 
ment Magistrate,  allowed  him  to  store  dry 
hides  in  the  godown ;  the  present  order  of 
Captain  Hopkinson  amounts  to  a  rescission 
of  that  of  Captain  Playfair. 

I  think,  considering  the  length  of  time 
that  petitioner,  appears  to  have  had  his 
godown  in  its  present  position,  a  summary 
order  for  its  removal  was  not  the  proper  course 
to  pursue.  (Kxplanation  i  to  Section  518.) 

The  ground  on  which  I  consider  the  order 
should  be  reversed  is  this,  that  the  case 
plainly  came  within  the  provisions  of  Sec- 
tion 521,  and  inasmuch  as  proceedings  were 
not  taken  in  accordance  with  that  Section, 
the  summary  order  of  ihe  Cantonment 
Magistrate  was  made  without  jarisJiction. 

It  is  impossible  to  say  under  what  law  or 
in  what  capacity  the  Cantonment  Magistrate 
passed  this  order,  but  it  is  clear  that  it  was 
not  under  Section  521,  in  accordance  with 
which,  as  1  conceive,  the  proceeding  should 
have  been  conducted. 

Document  A  mentioned  in  the  reference, 

Afzoo,  petitioner,  solicits  permission  for 
storing  hides  in  his  godown  in  Poorana 
Dinapore. 

On  the  i5ih  April  1874,  a  petition  was 
presented  by  Nund  Lall  and  others,  praying 
for  the  issue  of  an  order  for  the  removal  of 
hides  from  Afzoo's  godown,  on  the  plea  that 
it  was  prejudicial  to  public  health,  and  the 
subject  of  public  annoyance.  The  petition 
was  sent  to  the  police  for  enquiry,  and  on 
the  2ist  April  1874,  Purtab  Narain,  Sub- 
Inspector  of  the  Dinapore  Police  Station, 
reported  that  he  personally  inspected  the 
godown,  and  found  an  ofYcnsive  smell  in  it ; 
and  he  further  stated  that  the  carriage  of 
hides  to  and  from  the  godown  through  a 
narrow  lane  which  intersects  the  houses  of 
many  of  the  Hindoo  residents  of  the  neigh- 
bourhood, and  the  consequent  blowing  off 
of  hide-dust,  coupled  with  an  offensive  smell, 
were  very  obnoxious  to  the  Hindoos  living 
there.  On  the  same  date,  the  police  were 
ordered  to  warn  the  owner  of  the  hides  to 
remove  the  hides  with  the  least  possible 
delay. 

On  a  reference  to  the  old  records  bearing 
Mr.  H  line's  ord«r,  it  appears  that  the  said 
Nund  Lall  and  others  had  presented  a 
similar  petition  to  Mi^  Hime,  who  personally 


visited  the  locality  in  question  on  the  3rd 
July  1873,  and  on  the  score  of  public  health 
he  ordered,  under  Section  518,  Act  X.  of 
1872,  that  all  the  hides  and  horns  should  be 
removed  within  three  days  of  the  order,  on 
the  expiry  of  which  the  police  were  to  report 
whether  the  order  was  duly  carried  out. 
Afzoo  then  applied  for  fifteen  days*  time  for 
the  removal  of  the  hides,  Ac.,  which  was, 
accordingly,  granted  on  the  8th  July  1873. 
As  Mr.  Hime  was  transferred  from  Dinapore 
before  the  expiry  of  the  lime  which  was 
given  him  (Afzoo),  he  took  the  advantage  of 
Mr.  Hime's  departure,  and  presented  another 
petition  to  his  successor,  Captain  Playfair, 
on  the  26th  July  1873,  praying  for  hides 
being  allowed  to  be  kept  in  the  same  godown, 
but  his  prayer  was  rejected,  as  orders  had 
already  been  passed  on  the  subject,  and  the 
issue  of  a  fresh  order  considered  unnecessary. 
Again,  on  the  i6th  March  1874,  Xund  Lall 
and  others  petitioned  to  the  effect  that  Afzoo 
was  about  to  file  a  fresh  petition  with  the 
perfidious  intention  of  obtaining  an  order  for 
storing  hides  in  the  prohibited  locality.  On 
the  17th  March,  Afzoo  applied  for  permission 
to  store  hides  in  the  godown  in  question, 
when  an  order  was  given  for  the  production 
of  the  old  records,  and  on  the  u;th  March 
an  order  was  passed  by  Captain  Playfair 
that,  as  there  were  two  more  hide-godowns 
close  to  the  one  belonging  to  the  petitioner 
Afzoo,  and  agaiiist  which  no  objection  was 
raised  by  any  one,  the  objection  against 
Afzoo's  godown  was  based  on  enmity,  hence 
Afzoo  should  store  dry  hides  in  his  godown 
same  as  others  do  in  theirs,  and  that  serious 
notice  would  be  taken  if  Afzoo  would  keep 
raw  or  uncured  hides  in  his  godown. 

Since  the  21st  April  last,  Afzoo  filed 
several  applications  for  storing  hides  in  the 
godown  in  question,  but  it  was  explained  to 
him  that  his  prayer  could  not  be  admitted 
on  public  grounds.  An  order  was,  however, 
issued  for  the  production  of  old  records,  from 
which  it  was  observed  that  a  proceeding  was 
held  by  Colonel  Emerson  on  the  ist  March 
1872,  authorizing  the  removal  of  hides  and 
horns  from  the  cantonments  on  sanitary 
grounds,  and  the  orders  which  Mr.  Hime 
had  passed  on  the  subject  were  consistent 
with  Colonel  Kmerson's  orders ;  but  as 
Captain  Playfair  had  issued  an  order  con- 
tiary  to  those  that  were  previously  passed, 
I  asked  the  Station  Staff  Surgeon  to  give  his 
opinion  on  the  subject,  and  he  convinced  me 
that  the  storing  of  hides  in  the  aforesaid 
locality  was  objectionable  on  a  sanitary  point 
of  view. 
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As  the  storing  of  hides  is  strictly  prohi-  ' 
bited  in  cantonments  on  the  score  of  public  ! 
health,  I  think  it  would  be  absurd  to  allow 
the  storage  of  hides  in  the  nizAmut  portion 
of  the  town,  and  I  therefore 

Order 

j 

That  the  petitioner  Afzoo  must  desist  from 
storing  hides  in  his  godown  at  Poorana 
Dinapore,  and  remove  the  hides  to  the  field 
distant  from  the  town. 

(S'd.)    W.  IIOPKINSON,  Caft., 

■ 

Cantonment  Magistrate,  Dinapore,  j 

I 

Dated  4th  June  1874. 

Judgment  of  the  High  Court, 

Marlitty,  J. — This  appears  to  be  an  order  | 
under  Section  518,  and  neither  the  Sessions  | 
Judge  nor  this  Court  have  any  power  under 
the  law  to  interfere. 


The  13th  August  187^. 
Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  J.  B.  Phear  and 
G.  G.  Morris,  Judges. 

Criminal  Procedure  Code  (Act  X.  of  1872)— 
Jurisdiction  over  European  British  subjects — 
IndianCouncils  Act,  1861— High  Courts  Act. 

The  Queen 
versus 

Gerald  Meares,  Appellant. 

Messrs.  Lowe  and  Evans  for  the  Appellant. 

Dahoo  Juggadanund  Mookerjee  for  the 

Crown. 

The  provisions  in  the  new  Criminal  Procedure  Code 
(Act  X.  of  1S72)  givinif  jurisdiction  to  Magistrates  over 
European  British  subiects  do  not  come  within  the  words 
in  the  24  &  25  Vic,  Cap.  47,  Section  22,  '*  affecting  the 
provisions  of  any  Act,"  which  mean  provisions  of  the  Act 
itself,  and  not  of  Letters  Patent  issued  untier  the  Act. 

The  jurisdiction  given  by  the  .Letters  Patent,  issued 
under  the  24  &  25  Vict.,  Cap.  104,  ta  the  High  Court, 
beyond  the  local  limits  of  its  ordinary  original  civil 
jurisdiction,  is  subject  to  the  legislative  powers  of  the 
Governor- General  in  Council. 

Morris,  J. — This  is  an  appeal,  preferred 
under  the  provisions  of  Section  79,  Crimi- 
nal Procedure  Code,  against  an  order  of  the 


Magistrate  of  Jessore,  who  has  convicted 
G.  Meares,  a  European  British  subject, 
of  the  offence  of  causing  hurt,  without 
grave  or  sudden  provocation,  to  one  Pan- 
choo,  a  dak-runner,  and  has  sentenced  him 
to  two  months*  rigorous  imprisonment. 

The  beating  of  which  Panchoo  complaias 
occurred,  according  to  him,  late  in  the  after- 
noon or  in  the  evening  of  Sunday,  the  7ih 
June  las(,  at  Kuthlamaree  Factory.  He 
lodged  his  complaint  the  next  day,  the  8th, 
before  the  Deputy  Magistrate  at  Jhenidah. 
which  is  close  by.  The  District  Superin- 
tendent of  Police,  Mr.  Harris,  mide  a  bcal 
enquiry  on  the  13th  idem,  and  the  Distria 
Magistrate  had  all  the  parties  before  him, 
and  tried  the  case  on  the  2  5ih  idem. 

For  the  prosecution  two  witnesses.  BooAai 
and  Modhoo  Sheikh,  were  produced,  who 
profess  to  have  been  passing  by  Kuthlamaree 
Factory  at  the  time  that  Panchoo  was 
beaten.  1  may  at  once  say  that  I  disbelie\*c 
these  witnesses  in  to  to.  They  were  not 
cited  by  complainant  as  his  witnesses  in  the 
first  instance.  On  the  contrarv,  two  other 
persons  were  named  by  him.  one  of  whom 
has  appeared,  and  denied  all  knowledge  of 
the  affair.  Bood.ii  deposes  that  he  «as 
returning  home  in  the  evening  when  he  sav 
Panchoo,  who  was  in  front  of  him,  and  coming 
in  his  direction,  seized  by  four  persons, 
of  whom  he  only  recognized  one,  Nujeeb 
Biswas,  and  taken  bv  them  to  the  Kuthia- 
maree  Sahib,  who  called  to  theai  to  bring 
him.  He,  Boodai,  stood  for  about  half  a 
dund,  or  about  ten  minutes,  but  did  not  see 
Panchoo  beaten,  though  he  heard  him  call 
"  Duhai  Sahib."  He  goes  on  to  s\y  that  it 
was  then  about  evening,  but  not  very 
dark,  and  that,  in  consequence  of  his  agita- 
tion about  the  disturbance  at  the  factory, 
he  did  not  go  and  see  his  uncle,  a^  he  hil 
intended,  that  night,  but  went  straight 
home.  In  spite,  however,  of  this  agitation, 
he  adds :  "  I  did  no:  remember  to  tell  at 
"  Panchoo's  house  when  I  got  home.  I  did 
"not  tell  any  one  of  what  I  had  s^n  at  the 
**  factory.  1  did  not  he\r  any.gjlmal  that 
"  night  in  the  village  I  heard  the  nexi 
'*diy,  i.e.,  Monday,  of  Panchoo  having  b^en 
"  beaten."  And  yet  it  was  not  till  the  even- 
ing of  the  next  day,  Tuesday  (as  Panchoo 
himself  siys),  that  Boodai  communicated  to 
Panchoo  what  he  had  thus  seen,  and  so 
enabled  Panchoo  to  produce  him  as  bii 
witness.  The  other  witness,  Modhoo  Sheikh, 
says  that  he  was  returning  home  in  the 
evening  alone  when,  near  the  factory, 
he    heard   screaming,  •and    recognized  the 
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voice    of    Panchoo    Ilarkara,    but    did    not 
go  inside,  and  did  not  see  Panchoo.     He 
adds :  *'  I  went  on  homewards.     I  did  not  tell 
*'  the  people  at  Panchoo's  house.     I  did  not 
**go  to   Panchoo's  house   that  evening.     I 
**  told  Panchoo  on  Tuesday  evening  when  he 
**came  back  from  Jhenidah."     As,  however, 
this  witness  has  stated  to  the  District  Super- 
intendent of  Police  that,  after  hearing  the 
complainant's  screams,   he  walked    straight 
home,  and  went  to  the  complainant's  house, 
and  informed  his  father-in-law  of  what  he  had 
heard,  he  was  cross-examined  on  the  point. 
His   answer    is :    "  Yes,    I   told    Sonaullah, 
*'  Panchoo's  brother-in-law  (sombundee).  He 
*'  was  at  my  house  when  1  came  home,  and  1 
**  told  him  ;"  and  on  being  asked  what  Sona- 
ullah did,  he  replies  :  "  He  went  away  from 
"  my  house  towards  Panchoo's,  but  1  don't 
*'  know  what  he  did."     This  witness,  there- 
fore, is  manifestly  not  telling  the  truth.     It 
seems  extraordinary  that  Boodai  and  Modhoo 
Sheikh   saw  nothing  of  each  other,  for  on 
their  own  showing  to  the  District  Superin- 
tendent of  Police  each  stood  and  heard  the 
cries  of  Panchoo  from  the  very  same  spot. 
They   both  live   within  a  short  distance  of 
the  house  of  Panchoo,  and  yet,  as  opposed 
to  the  other  neighbours,  who  were  attracted 
by  the  noise  of  Panchoo's  mother  crying,  and 
came  at  once  and  saw  Panchoo,  they  were 
not  aware  of  any  unusual  stir  that  evening 
in   the  village,  and   kept  out  of   the   way. 
Their  conduct,  as  well  as  the  character  of 
their  depositions,  convinces  me  that  they  are 
witnesses  prepared  for  the  occasion,  and  I, 
therefore,  reject  their  testimony  altogether. 
The  District  Magistrate  endeavours  to  recon- 
cile the  statements  made  by  these  two  men, 
but  be  evidently  mistmsts  them  ;  for  he  says  : 
''I  see  no  reason  to  disbelieve  what  these 
"witnesses  say;  but  even  if  we  reject  them, 
"there   is  no  good  reason  for  discrediting 
"  Panchoo'sown  statement."     The  case,  there- 
fore, seems  to  me  to  turn  practically  upon  the 
degree  of  credit  to  be  attached  to  the  word 
of  Panchoo  himself.     And  here  I  may  observe 
that    the    case    against    the    appellant,    G. 
Meares,  divides  iiseif  into  two  distinct  parts. 
There  is  the  case  of  the  prosecution  resting 
entirely  upon  the  statement  of  Panchoo,  and 
iheie   is  the  corroboration  supposed  to  be 
afforded  to  it  by  the  weak  defence  of  the 
accused.    The  complainant  Panchoo  has  given 
three  detailed  accounts  of  the  transaction  :  ist, 
on   Monday,   the  8th  June,  to  the  Deputy 
Magistrate ;  2nd,  on  the  13th  idem,  to  Mr. 
Harris,  District  Superintendent  of  Police ;  and 
^rdy  on  the  2  5ih  idem,  to  the  District  Magi«- 
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trate.  Indeed,  he  has  given  a  fourth  account 
in  a  letter  marked  exhibit  A,  admittedly 
written  by  him,  on  Tuesday,  the  9th,  to  his 
landlord,  Mr.  Tweedie. 

It  is  remarkable  that  all  these  accounts 
differ  in  most  important  particulars,  and  that 
each  stage  of  the  occurrence  in  his  different 
narrations  is  presented  to  us  under  the  altered 
conditions  of  a  new  set  of  facts.     Thus,  at 
the  opening  of  his  tale,  he  said  to  the  Deputy 
Magistrate :    "  Yesterday,   as   the   sun   was 
setting,  I  was  going  along  near  the  Kuthla- 
maree  factory.     In  the  road  near  the  fac- 
tory, Nujeeb  Biswas,  resident  of  Ashushani, 
"a  factory-servant,  said  to  the  Sahib  of  the 
"factory,  whose  name  is  Meares  Sahib,  the 
**  harkara  who  laid  a  complaint  against  you 
'*  is  going  by.     On  this,  the  Sahib  gave  the 
"  order — '  Seize  and  bring  him  here.*  "     But 
before  the  District  Magistrate  he  says :  "  Last 
•*  Sunday  fortnight,  at  four  dunds  remaining 
**  of  day,  I  was  going  to  my  father,  and  wore 
•*  my  badge.      I  had  left  my  village,  and  on  the 
"  mit  (or  plain)  I  met  Nujeeb,  and  went  on, 
"  and  was  passing  near  Kuthlamaree.    Nujeeb 
"  seized  me.      He  came  from  the  dwelling- 
**  house.     The  Sahib  was  standing,  and  gave 
"the  order.      I  saw  the  Sahib.     I  did  not 
"  hear  the  order,  however."     Thus,'  it  would 
seem  by  the  first  account  that  Nujeeb  Bis- 
was, whom  he  had  passed  on  the  plain,  over 
took   him    close   to   the    factory,  and  from 
the  road  called  to  the  Sahib,  who  at  once 
cried  out  to  seize  him.     But  by  the  second 
account  it  is  clear  that  Nujeeb  Biswas  had 
preceded  him,  reaching  the  factory  first ;  that 
he  was  not  on  the  road  at  the  time,  but  came 
frx)m  the  factory  itself ;  and  that  the  conver- 
sation between  Nujeeb  Biswas  and  the  Sahib, 
and  the  consequent  order  of  the  Sahib,  are 
pure  matters  of  invention. 

Again,  as  respects  the  seizure  and  beating, 
he  said  to  the  Deputy  Magistrate :  "  On  that," 
/>.,  on  the  Sahib's  order,  "  Pyar  Chowkeydar 
"  and  three  coolies,  whose  names  I  do  not 
"  know,  and  Nujeeb  came  and  seized  me,  and 
"  took  me  to  the  Sahib's  room."  After  a  few 
words  had  passed  between  the  Sahib  and  him, 
which  he  gives,  he  goes  on  to  say  :  "The  Sahib 
**  seized  my  arms  (or  hands),  and  the  Sahib's 
"orderly  or  khansama  bound  them  with  my 
"  cloth,  and  fastened  me  to  a  post,  and  another 
"  servant  of  the  Sahib  beat  me  with  a  leather- 
*<  bound  ratan,  till  no  breath  was  left  in  me. 
"Then  the  Sahib  himself  forced  water 
"  into  my  mouth  from  a  soorai,  after  which 
"  the  beating  was  renewed,  till  Host  my  senses. 
"1  was  then  let  go.  Being  unable  to 
"  move,  a  servant  of  the  Sahib,  whose  name 
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*'  I  do  not  know,  dragged  me  off."  But  this 
story  Is  wonderfully  altered  before  the 
Distiict  Magistrate.  It  is  no  longer  Pyar 
Chowkeydar  and  three  coolies,  whom  he  does 
not  know,  who  together  with  Nujeeb  Biswas 
seized  him,  but  the  three  natives  acctised, 
viz.f  Umachurn,  the  personal  bearer  of  G. 
Meares,  and  his  two  syces  Mungloo  and 
Goggun,  and  an  orr^erly,  name  unknown.  It 
has  not  been  made  clear  to  us  from  the  record 
how  these  three  persons  were  originally 
charged  by  Panchoo  with  the  assault,  but  it 
is  evident  from  their  being  brought  to  trial 
that  he  must  have  so  charged  them  between 
the  8th  and  25th  of  June,  and,  when  examined 
by  the  District  Magistrate,  he  has  no  hesita- 
tion in  pointing  them  out  as  his. assailants. 
The  District  Magistrate,  however,  did  not 
credit  Panchoo  in  this  particular.  He  dis- 
charged these  accused,  because  he  thought 
Panchoo  was  mistaken  in  his  recognition  of 
them.  But  I  cannot  believe  that  this  was 
a  mere  error  of  recognition  on  Panchoo's 
part.  The  syce  Goggun  he  admittedly 
knew  before,  because  the  house  of  both  of 
them  is  in  the  same  place,  viz  ,  Jhenidah,  and 
it  is  incredible  that  he  should  mistake  the 
bearer  and  svce  for  common  boona  coolies. 
Indeed,  'he  admits  that  he  knew  the  bearer 
well  by  sight.  Why  then  does  Panchoo 
accuse  these  men  ?  The  reason  seems  obvi- 
ous, and  says  much  for  the  character  of  the 
man.  He  was  aware  that  G.  Meares  had  set 
up  the  defence  of  having  gone  to  Lokenath- 
pore  on  the  Sunday  afternoon,  and  as  the  two 
syces  and  bearer  would  naturally  be  called 
to  support  the  alibi,  he  adopted  a  not  unusual 
course  taken  by  natives  of  shi^tting  an  oppo- 
nent's mouth,  viz,,  he  converted  into  accused 
those  who  would  otherwise  have  been  wit- 
nesses for  defence.  But  to  continue  the 
comparison,  instead  of  it  being  the  Sahib's 
orderly  and  khansama  who  bound  his  hands, 
it  is  Umachurn  Bearer  and  Mungloo  Syce 
who  bound  him  to  the  pillar;  and  whereas 
before  it  was  another  servant  of  the  Sahib 
who  beat  him,  it  is  now  Mungloo  Syce  speci- 
fically. And  in  this  connection  there  is  still 
greater  contradiction,  for  before  the  District 
Superintendent  of  Police  he  said  distinctly : 
*'  I  was  beaten  by  a  boona,  and  was  held  up 
"  to  the  pillar  by  two  other  boonas."  And 
further,  even  in  the  matter  of  the  water,  he  is 
not  consistent.  After  telling  the  Deputy 
Magistrate  that  the  Sahib  himself  forced 
water  into  his  mouthy  he  improves  upon  this 
before  Mr.  Hsuris,  saying :  "  The  Sahib 
poured  some  water  on  my  head,  and  said  it 
was  sweeper's  water."    But  ten  days   after, 


before  the  District  Magistrate  he  alteis  this 
to:  ''The  Sahib  order^  to  give  me  water. 
**  I  said  I  would  take  it  A  person,  I  cao't 
*'say  who,  brought  water."  It  is  also  not  a 
little  singular  that  in  the  letter  A  addresed 
to  Mr.  Tweed ie  on  the  Tuesday,  Panchoo 
says  that,  after  the  beating,  the  S^ib  ordered 
his  servants  to  throw  him  into  the  water,  as 
though  the  intention  was  to  fling  bint  imo 
a  tank. 

Lastly,  in  the  description  of  his  mode 
of  departure  from  the  factory,  there  is 
a  discrepancy.  Before  the  Deputy  Magis- 
trate he  says:  '* Being  unable  to  move,  a 
''  servant  of  the  Sahib,  whose  name  I  know 
**  not,  dragged  me  off ;  on  my  chest  the  marks 
"of  the  dragging  are  still  visible."  To  Mr. 
Harris  it  is  :  *'  I  was  led  out  by  two  of  the  men 
"  who  had  held  me  up,  i>.,  two  boonas,  totiie 
''  gate  of  the  factory.  I  then  went  home. 
"  I  was  quite  unable  to  walk.  I  had  to  ciawl 
"  home  on  my  belly.  I  arrived  about  8  or  9 
''p.m.  at  my  house,  which  is  about  two  miles 
*'from  the  factory."  Before  the  District 
Magistrate  this  is  reduced  to :  **  Two  people 
"came,  took  my  hands,  and  led  me  hwbj  to 
"a  jhow-tree  (the  very  jhow-tree,  it  wodd 
"  seem,  which  was  the  post  of  observBtion  of 
"his  two  witnesses).  Thence  they  went 
"  back  to  the  house,  and  I  went  away  slowly 
"to  my  house."  The  conveisaliofi  also 
which  passed  between  Panchoo  and  G.  Meares 
assumes  a  very  different  form  and  ezpresskm 
before  the  District  Magistrate  on  the  25th 

iune  to  what  it  did  before  the  Deputy 
lagistrate  on  the  8th  idem.  It  is  tmaeces- 
sary  here  to  quote  the  words  at  length.  To 
my  mind  these  variations  of  statement  are 
most  significant.  They  are  not  stich  as 
any  truthful-minded  witness  might  m^:e, 
nor  are  they  confined  to  mere  minor  matters 
of  detail.  They  are  variations  whidi  go  to 
the  very  root  of  the  case.  They  speak  too 
clearly  of  construction  and  design,  and  betray, 
not  only  a  strong  imagination,  but  a  memory 
and  recollection  that  grow  in  intensity, 
as  the  occurrence  becomes  more  distant  in 
point  of  time.  The  conclusion,  then,  that  may 
be  fairly  drawn  from  the  different  narratives 
is,  that  in  every  essential  particular  of  this 
alleged  beating  the  complainant  Panchoo  is 
so  contradictory  that  he  cannot  be  regarded 
as  a  trustworthy  witness.  No  doabt,  in  con- 
nection with  the  charge,  there  are  otb^ 
important  matters  which  require  to  be  takes 
into  consideration.  For  example,  there 
is  the  fact  supported  by  the  medical  evidence 
and  otherwise  that  Panchoo  sustained  a 
severe  beating ;  the  marks  on  Panchoo's  body 
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correspoad    to  a   certain   extent    with    the 
character  of  the  beating  as  described  by  him. 
From    the    first    Panchoo    has    named    G. 
Meares  as  the  principal  offender ;  he  charged 
him   the    very    next   day   with   the   assault 
before  the  proper  authorities,  and  it  can  well 
be  understood  that  Meares  might  have  been 
irritated  by  the  previous  conduct  of  Panchoo, 
and  so  had  a  motive  in  beating  him;  but 
these  are  only,  so  to  speak,  collateral  matters ; 
they  are  not  sufficient  in  themselves,  taken 
either  singly  or  collectively,  to  fix  the  guilt 
of  the  accused.    They  require  to  be  sup- 
ported by  substantive   and   reliable  proof. 
And  the  question  to  be  decided  is  whether 
Panchoo's  testimony  supplies  such   proof? 
As  has  already  been  observed,  he  is  the  sole 
witness  of  fact,  and  I  find  myself  unable  to 
believe  him,  because  it  seems  to  me  that,  in 
producing  B^odai  and  Modhoo  as  his  wit- 
nesses, he  has  really  suborned  witnesses  to 
testify  to  facts  which  obviously  never  came 
within    their    observation ;    he    has    falsely 
accused  persons  of  taking  part  in  the  trans- 
action, evidently  with  a  view  to  prevent  their 
appearing  as  witnesses  in  favor  of  G.  Meares  ; 
and  he  has  given  extremely  varying  and  con- 
tradictory accounts  of  the  assault  itself.     It  is 
impossible  to  say  that  Panchoo  is  a  witness  of 
truth,  and  it  would  be,  therefore,  in  my  opinion, 
m^st  unsafe,  in  the  absence  of  independent 
corroborative  evidence,  to  throw  aside  the 
greater   portion   of  his  story  as   false  and 
fabricated,  and  at  the  same  time  to  accept 
as  true  that  single  portion  of  it  which  affects 
the  appellant  G.  Meares.    A  complainant, 
who  may  have  suffered  a  real  injury,  cannot 
be  surprised  if  he  fails  to  obtain  the  redress 
be  seeks,  when  exaggeration,  contradiction, 
misrepresentation,  and  false  testimony,  cast  a 
ck>ad  over  the  real  -merits  of  his  case. 

I  now  address  myself  to  the  second  part  of 
the  case,  that  which  concerns  the  defence  of 
the  accused.  To  Mr.  Harris,  District  Super- 
intendent of  Police,  G.  Meares  made  the 
following  explanation  on  the  13th  June  :  "  I 
*'  did  not  beat  Panchoo  Harkara.  I  was  at 
*'  Kuthlamaree  on  Sunday,  the  7th  instant,  up 
"  to  2  P.M.  After  tiffin,  I  started  for  Loke- 
''nathpore.  I  went  vid  Dhurum.ollah.  I 
"reached  Lokenathpore  at  5  p.m.  I  rode  a 
"bay  pony  from  here  to  Dhurumtollah. 
"  Fffom  thence  I  rode  a  grey  Cabul  to  Loke- 
"  nathpore."  At  the  trial  before  the  District 
Magistrate,  after  the  examination  of  the 
oomplainant  and  his  witnesses,  and  on  the 
charge  being  read  to  him,  G.  Meares  pleaded 
not  guilty,  and  declined  to  enter  any  statement. 
He  cited  as  witnesses  Mr.  Hirris,  the  lesuU 


of  whose  enquiry  was  favorable  to  him,  and 
a  few  native  witnesses,  apparently  to  impeach 
the  testim'>ny  of  BDodai,  and  to  prove  that 
Nujeeb    Biswas    was    not    at    Kuthlamaree 
Factory  on  the  Sunday  afternoon  or  evening 
in  question.     The  District  Magistrate  draws 
unfavorable  conclusions  from  the  conduct  of 
G.  Meares  in  miking  no  statement,  and  show- 
ing, as  he  says,  a  reluctance  to  prove  an  alibi, 
bv  citing  as  witnesses  his  two  brothers  and 
Mr.  Glascott.     But  it  seems  to  me  that  this  is 
hardly  just.     G.  Meares  was  defended  by  a 
pleader   of   the   Court ;   and    if   he,    either 
advisedly,  as  we  may  presume  he  did,  rested 
his  defence  on   the  weakness  of  the  case 
against  him,  or  for  reasons  of  his  own  which 
are  not  disclosed,  and  which  at  the  best  can  be 
only  matter  of  guess,  declined  to  say  any- 
thing in  addition  to  what  he  had  already  said 
to  Mr.  Harris,  the  Court  will  remember  that 
he  acted  entirely  on  his  right.     It  will  not 
necessarily    presume    that    his    silence    or 
apparent  want  of  candour  and  explicitness 
before  the  Magistrate  is  a  sure  indication  of 
his  guilt.     The  Magistrate  says  in  his  judg- 
m3nt:  **  When  on  being  asked  in  the  usual 
"  way  if  he  would  make  any  statement  after 
"  hearing  the  charge,  he  refused  to  make  any. 
"  After  the  Court  suggested  that  he  should 
"  call  them,  he  still  refused,  and  he  only  did  so 
**  as  a  last  resource."     It  seems  pretty  evident 
from  this  that  it  was  solely  at  the  instance  of 
the  C^urt  and  from  unmistakable  indications 
of  the  temper  of  the  Court  that  G.  Meares 
summoned  his  brothers.     I  think  it  would 
have  been  belter  had  the  Magistrate  confined 
himself  to  making  the  suggestion  to  summon 
the  brothers,  and  on  its  refusal  nude  a  note 
of  the  fact.     He  should  either  have  decided 
the  case  as  it  then  stood,  and  as  the  accused 
wished  to  have  it,  or  if  he,  the  Magistrate, 
entertained  doubts  which  he  desired  to  clear, 
he     should     have     exercised     the     power 
which  he  possessed  of  pwitiii?  to  the  accused 
such  questions  as  he  considered  necessary, 
or  of  summoning  and  examining  any  person 
whose  evidence  he  considered  essential  to  the 
enquiry. 

What,  however,  was  the  result  of 
summoning  Mr.  Glascott  and  the  two  brother 
Meares?  When  put  upon  his  oath,  Mr. 
Glascott  deposed  as  follows:  "I  recollect 
"Mr.  Meares  being  at  dinner  at  Lokenath- 
"pore  on  the  7th  June.  We  dined  at  the 
"  usual  time,  between  7  and  8  o'clock.  I 
"  can't  say  at  what  hour  Mr.  Meares  arrived  at 
**  Lokenathpore ;"  and  of  the  brothers  Meares, 
Charles  deposes:  "1  was  at  Lokenath- 
"porc  on  the  7th  June.     My  brother  Gerald 
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"  M cares  was  there.  He  came  over  in  the 
**  evening.  It  wstSf- late  in  the  evening.  I 
•*  should  say  it  was  about  6  o'clock,  but 
"  1  cannot  be  positive  as  to  the  time.  I  am 
"pretty  certain  it  was  before  6.  It  was 
**  before  dusk.  It  was  some  time  before  dusk. 
**  It  may  have  been  half  an  hour  before 
"  dusk."  And  so  too  Henry  Meares  :  **  I  was 
"  at  Lokenathpore  on  Sunday,  the  7th  June. 
"  1  recollect  my  brother  G.  Meares  being 
*'  there.  He  arrived  about  6  o'clock.  I  saw 
*'  my  brother  arrive.  It  might  have  been 
•*  an  hour  or  so  before  sundown.  I  am  quite 
"certain  it  was."  This  evidence  is  clear  and 
decisive  as  to  the  fact  that  G.  Meares  was 
at  Lokenathpore  on  Sunday,  the  7th  June, 
at  any  rate  before  sundown ;  and  if  this  evi- 
dence be  believed,  it  is  impossible,  considering 
the  distance  between  the  two  factories,  viz., 
from  20  to  23  miles,  and  the  fact  that,  on  the 
7th  June  last,  the  sun  set  at  20  minutes  to  7 
V.M.,  that  he  could  have  participated  in  the 
assault  on  Panchoo  at  Kuthlamaree  about 
sunset  of  that  day.  And  how  is  this  evidence 
impeached  ?  There  is  no  reason  to  doubt  that 
Mr.  Glascott  did  in  effect  answer  ihc  District 
Superintendent  of  Police  on  the  6th  June,  as 
recorded  in  that  officer's  diary,  viz.y  that  he, 
Mr.  Glascott,  did  not  know  when  Mr.  G. 
Meares  came  over;  that  he  could  not  say 
whether  he  was  at  Lokenathpore  on  Sunday, 
the  7th  June  ;  and  that  he  could  not  remember 
whether  he  saw  him  at  dinner  on  that  date. 
When  put  upon  his  oath,  Mr.  Glascott  does 
not  attempt  to  say  that  Mr.  Harris  has 
recorded  answers  which  he  never  made. 
His  explanation  is  that  he  did  not  wish  to  be 
called  to  Jessore  to  give  evidence  at  that 
particular  time.  His  words  are :  "  I  said  I 
*'  would  give  no  evidence.  I  did  not  wish  to 
"  be  mixed  up  with  the  case  at  all.  It  was 
"  my  busy  time  of  year,  and  I  did  not  wish 
**to  be  at  the  trouble  of  going  to  Court." 
In  other  words,  Mr.  Glascott  gives  the  Court 
to  understand  that,  for  reasons  of  his  own, 
he  desired  to  avoid  being  made  a  witness  in 
the  case,  and  so  did  not  hesitate  to  tell  Mr. 
Harris  what  was  not  the  truth.  When, 
however,  put  upon  his  oath,  Mr.  Glascott 
declared  that  G.  Meares  was  at  Lokenathpore 
to  dinner  on  the  evening  of  the  7th  June. 
It  is  naturally  open  to  question  whether, 
under  these  circumstances,  Mr.  Glascott  is 
more  to  be  believed  upon  his  oath  than  upon 
his  bare  word.  It  has  been  argued  before 
us  that  Mr.  Glascott,  to  suit  his  own  conveni- 
ence, told  what  may  be  termed  a  conventional 
untru'h  to  Mr.  Harris,  but  that  he  may  be 
fully   believed   when  he  speaks  under  the 


obligation   of    an    oath.    This    is    not   20 
unreasonable  view  which  the  Court  is  asked 
to  take  of   his  conduct:     It  is   intelligible 
that  the  motive  to  conceal  the  troth  in  the 
first  instance  may  have  been  overpowered  bj 
the  superior  obligation  to  tell  the  troth  in  tbe 
se:ond.     I  am  unable,  therefore,  to  believe 
that   Mr.    Glascott,    knowing    the    posttion 
in   which   he  stood,    has  wilfully   perjured 
himself.     It  is  much  to  be  regretted  that 
the  Magistrate  did  not  subject  Mr.  Glascott 
to  a  searching  examination  in  regard  to  all 
that  occurred  within  his  recollection  at  Loke- 
nathpore Factory  on  the  afternoon  and  even- 
ing of  the  7th  June.     Had  he  done  this,  all 
doubts  as  to  the  character  of  Mr.  Glasco(t*s 
evidence  would  have  been  cleared  op.     As  it 
is,  this  evidence  is  so  extremely  bald  and 
meagre  that  it  undoubtedly  creates  an  unfavor- 
able impression  on  the  mind.     But  inasmuch 
as  this  is  rather  the  fault  of  the  examiner 
than  of  the  person  examined,  the  Court  can 
only  look  to  the  evidence  as  it  stands,  and 
from   this   the  legitimate  conclusion   arises 
that  G'.  Meares  was  certainly  at  Lokenath- 
pore Factory  on  the  7th  June  last  between 
the  hours  of  7  and  8  p.m.     No  impotation, 
however,  rests  on  the  evidence  of  the  brothers 
Meares.     Tne    Magistrate    himself    throws 
no  discredit  on   their  testimony.     On   tbe 
contrary,  accepting  their  statements  as  made 
in  all  honesty  and  truth,  he  endeavours  to 
reconcile  them  with  the  case  for  tbe  prose- 
cution by  a  theory  of  his  own ;   but  this 
theory     is   clearly     untenable.     He     says: 
**  Native  ideas  of  time  are  never  very  acco- 
"  rate,  and  though  there  are  in  the  evidence 
"statements   showing   that   the   occorrence 
''  took  place  towards  evening,  it  may  have 
"been    really    earlier    than    the    witnesses 
*'  thought ;  and  on  the  other  hand,  thoogb 
"  Mr  Meares's  brothers  may  be  desiring  to 
"  speak  in  all  honesty,  the  time  of  reaching 
"  I^okenalhpore  may  have  been  somewhat 
"  later  than   they   think   it  was."     But  the 
words  used  by  Panchoo  himself  from  tbe 
very    first,    as    well    as    that    used   by  las 
witnesses,  leave  no  doubt  as  to  the  real  time 
of  the  assault.     On  the  8th  June,  Panchoo 
says:  "Doobee  doobee,"  1.^,  "as  the  sun 
"  was  setting,   I   passed  near  Kuthlamtiee 
"  Factory.''     To    Mr.   Harris  he  said  that 
"it    was    in    the    evening;"   while  to  •the 
Magistrate  he  said  that  he  left  home  at  four 
dunds  remaining  of  day ;  that  it  takes  an  able 
man  two  dunds  of  time  to  walk  from  his  boose 
to  Kuthlamaree  Factory  ;  and  that  he  stopped 
by  the  way  one  dund  Ulktng  to  a  cowherd, 
so  that  it  must  have  been  at  the  last  dund 
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of  day,  or  about  sunset,  that  he  reached  the 
factory.  As,  moreover,  on  his  own  showing, 
he  reached  home  after  the  beating,  between 
8  and  9  p.m.,  it  is  impossible,  on  the  Magis- 
trate's theory,  to  account  for  the  long 
interval  that  elapsed  between  the  seizure 
amd  the  return  home  again.  Both  the 
witnesses  called  by  Panchoo,  and  whom  he 
asks  the  Court  to  believe,  speak  of  the  occur- 
rence as  *■''  in  the  evening ;"  and  one  of  them, 
Modhoo  Sheikh,  explains  that  he  was  unable 
to  see  to  any  distance  owing  to  the  darkness. 
Wnen,  therefore,  the  two  brothers  Meares 
say  distinctly  that  they  saw  G.  Meares  at 
Lokenathpore  before  sundown,  their  state- 
ments to  this  effect  cannot,  by  any  possibility, 
be  reconciled  with  that  of  the  complainant 
and  his  witnesses.  On  a  consideration, 
therefore,  of  the  entire  case,  I  am  of  opinion 
that  the  evidence,  as  presented  to  us  in  the 
record,  fails  to  establish  the  guilt  of  the 
accused.  The  complainant  has  thrown 
discredit  on  hi6  own  story  by  palpably  con- 
cocting false  evidence,  and  charging  innocent 
persons  with  participating  in  the  otfence  with 
the  evident  intention  of  preventing  their 
appearing  as  witnesses  in  favor  of  G. 
Meares.  He  has  also  told  the  story  of  his 
beating,  no  doubt  in  some  respects,  in  a 
graphic  and  natural  manner,  but  wiih  so 
many  discrepancies  and  contradictions  that 
I  am  unable  to  pick  out  one  portion  of  it, 
and  pronounce  it  to  be  true,  and  to  say  that 
the  accused  can  be  fairly  condemned  upon  it. 
There  is  also,  on  the  other  hand,  evidence, 
which,  so  far  as  it  goes,  appears  to  me  to  be 
unimpeachable,  and  which  proves  that,  on 
the  day  in  question,  G.  Meares  was  at 
Lokenathpore  at  the  very  time  when,  as 
complainant  says,  the  beating  occurred  at 
Kathlamaree.  I,  therefore,  hold  that  the 
charge  is  not  substantiated,  and  that  appellant 
ought  to  be  acquitted  and  discharged. 

In  the  view  which  I  take  on  the  merits, 
it  is  unnecessary  for  me  to  say  more  on  the 
question  of  jurisdiction  that  has  been  raised 
than  that,  in  my  opinion,  the  Magistrate  had 
jurisdiction  to  try  the  case. 

Couchy  C.J. — Before  giving  my  opinion 
as  to  whether  the  conviction  ought  to  be 
reversed,  I  will  dispose  of  the  question  of  the 
jurisdiction  of  the  Magistrate. 

By  the  Indian  Councils  Act,  1861  (24  & 
25  Vic,  Cap.  67),  Section  22,  it  is  pro- 
vided that  the  Governor- General  in  Coun- 
cil shall  have  power,  at  meetings  for. the 
purpose  of  making  laws  and  regulations,  and, 
subject,  to  the^rovisions  therein  contained, 
to  make  laws  and  regulations  for  repealing, 


amending,  or  altering  any  laws  or  regulations 
whatever  then  in  force,  or  thereafter  to  be  in 
force,  in  the  Indian  territories  then  under  the 
dominion  of  Her  Majesty,  and  to  make  laws 
and  regulations  for  all  persons,  whether  Bri- 
tish or  native,  foreigners  or  others,  and  for  all 
Courts  of  justice  whatever,  and  for  all  places 
and  things  whatever,  within  the  said  terri- 
tories, and  for  all  servants  of  the  Govern* 
mcnt  of  India  within  the  dominions  of 
princes  and  states  in  alliance  with  Her 
Majesty. 

These  words  are  as  general  as  they  can  well 
be,  and  undoubtedly  gave  to  the  Legislative 
Council  of  the  Governor-General  power  to 
make  laws  for  all  Courts  of  justice  including 
the  High  Court,  and  for  all  persons  whether 
British  or  native.  It  is  then  provided  that 
the  Governor-General  in  Council  should  not 
have  the  power  of  making  any  laws  or  regu- 
lations which  shall  repeal,  or  in  any  way  affect, 
any  of  the  provisions  of  that  Act,  or  any 
provisions  of  certain  other  Acts  which  are 
named,  or  of  any  Act  passed  in  that  Session 
of  Parliament,  or  thereafter  to  be  passedj  in 
anywise  affecting  Her  Majesty's  Indian 
territories,  or  the  inhabitants  thereof. 

Now,  the  Act  for  establishing  the  High 
Courts  was  passed  in  the  same  Session  of 
Pdriiament ;  and  the  question  is  whether  the 
provisions  in  the  new  Criminal  Procedure 
Code  giving  jurisdiction  to  Magistrates  over 
European  British  subjects  come  within  the 
words  "affecting  the  provisions  of  any  Act," 
passed  in  the  Session  of  Parliament  in  which 
the  Indian  Councils  Act  was  passed.  Tne 
9th  Section  of  the  24  &  25  Vic, 
Cap.  I04.  the  Act  for  establishing  High 
Courts  of  Judicature  in  India,  provides  that 
each  of  the  High  Courts  to  be  established 
under  the  Act  shall  have  and  exercise  all 
such  civil,  crinwnal,  admiralty  and  vice- 
admiralty,  testamentary,  intestate,  and 
matrimonial  jurisdiction,  original  and  appel- 
late, and  all  such  powers  and  authority  for, 
and  in  relation  to,  the  administration  of 
justice  in  the  presidency  for  which  it  is 
established,  as  Her  Majesty  may,  by  Letters 
Patent,  grant  and  direct,  subject,  how- 
ever, to  such  directions  and  limitations 
as  to  the  exercise  of  original  civil  and 
criminal  jurisdiction  beyond  the  limits 
of  the  presidency-towns,  as  may  be  pre- 
scribed thereby,  and,  save  as  by  such 
Letters  Patent  may  be  otherwise  directed, 
and  subject  and  without  prejudice  to  the 
legislative  powers  in  relation  to  the  matters 
aforesaid  of  the  Governor-General  of  India 
in  Council,  the  High  Court  to  be  established 
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in  each  presidency  shall  have  and  exercise 
all  jurisdiction  and  every  power  and  author- 
ity whatsoever  in  any  manner  vested  in  any 
of  the  Courts  in  the  same  presidency 
abolished  under  the  Act  at  the  time  of  the 
abolition  of  such  last-mentioned  Courts. 
According  to  the  grammatical  construction 
of  this  Section,  the  words  "subject  and 
without  prejudice  to  the  legislative  powers 
in  .  relation  to  the  matters  aforesaid  of  the 
Governor-General  of  India  in  Council " 
apply  to  the  provision  that  the  High  Court 
shall  have  and  exercise  the  jurisdiction  of 
the  Supreme  Court  which  was  abolished 
under  the  Act.  They  c^o  not  apply  to  the 
former  part  of  the  Section.  The  question 
then  arises,  whether  the  provisions  in  the 
Letters  Patent  as  to  the  jurisdiction  of  the 
High  Court  are  to  be  considered  as  provi- 
sions of  the  Act,  and  therefore  coming 
within  the  proviso  which  I  have  read,  that 
the  Governor-General  in  Council  should 
not  have  the  power  of  making  any  laws  or 
regulations  which  should  repeal,  or  in  any 
way  affect,  any  of  its  provisions.  Now,  the 
Letters  Patent,  which  were  issued  after  the 
passing  of  this  Act,  provide  in  the  21st 
Clause  that  the  High  Court  shall,  in  respect 
of  all  persons  beyond  the  limits  of  its 
ordinary  original*  civil  jurisdiction,  have  th^ 
jurisdiction  which  the  Supreme  Court  at 
Calcutta  then  had  The  Letters  Patent  did 
no  more  than  would  have  been  done  by  the 
latter  part  of  Section  9,  if  they  had  been 
silent  as  to  the  jurisdiction  beyond  the  local 
limits  of  the  ordinary  original  jurisdiction. 
If  Her  Majesty  had  said  nothing  about  the 
jurisdiction  beyond  those  limits,  the  juris- 
diction of  the  High  Court  over  European 
British  subjects  would  have  been  given  by 
the  Act  by  the  words  which  say  that  the 
High  Court  shall  have  and  exercise  all 
jurisdiction  which  was  vested  in  the  abol- 
ished Courts.  And  by  the  very  words  of 
Section  9,  if  that  had  been  the  case,  the 
jurisdiction  over  European  British  subjects 
would  have  been  subject  to  the  legislative 
powers  of  the  Governor- General  in  Council. 
It  appears  to  me  to  be  unlikely  that  the 
Legislature  intended  that,  if  the  jurisdiction 
was  given  by  the  Letters  Patent,  it  should  not 
be  subject  to  the  legislative  powers  of  the 
Governor  General  in  Council,  and  could  only 
be  altered  by  an  Act  oi  the  Imperial  Legis- 
lature; but  if  the  Letters  Patent  omitted  to 
mention  it,  and  it  was  given  by  the  High 
Courts  Act  itself,  that  it  should  be  subject 
to  these  legislative  powers.  That  appears 
to  me  to  be  unlikely.     Still,   if   we   gather  \ 


from  the  Act  that  this  was  the  intentioo, 
and  it  appears  plainly  to  be  so,  we  shoaid 
be  obliged  to  give  effect  to  it.  After 
consideration  of  this  question,  I  think  that 
the  meaning  of  the  words  "any  provisioas 
of  any  Act  passed  in  the  present  Session  ol 
Parliament,  or  hereafter  to  be  passed/'  is 
provisions  in  the  Act  itself.  For  instant 
there  is  the  qualidcation  of  the  Judges  of 
the  High  Court.  The  .  Governor-Greneral 
in  Council  has  not  power  to  make  an  altera- 
tion in  that.  There  is  an  express  provi^oa 
of  the  Act  upon  the  subject.  So  also  in 
Section  1 5  there  is  a  provision  giving  to  the 
High  Court  superintendence  over  the  Conns 
which  are  subject  to  its  appellate  jurisdic- 
tion. That  again  is  a  provision  in  the  Act 
which  cannot  be  affected  or  altered  by  the 
Governor-General  in  Council.  But  I  am 
of  opinion  that  the  words  "  provisions  in 
the  Act"  do  not  apply  to  what  is  not  in 
the  Act  itself,  but  only  in  the  Letters 
Patent,  which  the  Act  authorises  to  be 
issued,  and  which  can  only  be  said  to 
be  a  "provision  of  the  Act"  by  relation,* 
by  what  is  rather  a  forced  constractioo, 
namely,  that,  as  the  Section  says  that  the 
Courts  shall  have  all  the  jurisdiction  which 
shall  be  given  by  the  Letters  Patent,  irbai- 
ever  is  given  by  them  becomes  fixed,  and  is 
in  the  same  state  as  if  the  words  in  the 
Letters  Patent  had  been  in  the  Act  itseU. 
I  think  that  was  not  the  intention  of  the 
Legislature,  and  what  has  occurred  sobse- 
qaently  confirms  me  in  that  opinion.  Bj 
Section  42  of  the  Indian  Councils  Act, 
power  to  make  laws  and  regulations  was 
given  to  the  Governors  in  Council  of  the 
other  two  presidencies,  and  it  was  provided 
that  they  should  not  have  the  power  of 
making  any  laws  or  regulatk>ns  which  shall 
in  any  way  affect  any  of  the  provisions  of 
that  Act,  or  of  any  other  Act  of  ParDament 
in  force,  or  thereafter  to  be  in  force,  in  such 
presidency.  The  difference  with  respect  to 
them  being  that  they  cannot  pass  an  Act 
which  will  affect  any  Act  of  the  English 
Legislature  in  force  in  India;  whereas  the 
Governor-General  in  Council  can  do  sa 

Two  of  the  Judges  of  the  High  Cooft  at 
Bombay,  in  the  case  of  The  Queen  9.  Rea^, 
reported  in  the  7th  volume  of  the  Bombay 
High  Court  Reports,  Crown  Cases,  p.*  6, 
held  that  the  Legislative  Council  of  Bombay 
had  not  power  to  confer  criminal  jurisdic- 
tion upon  Magistrates  in  the  mc^ussil  over 
British-born  subjects.  One  of  them  con- 
sidered that  the  jurisdiction  over  British* 
born  subjects  was  given  exclusively,  first,  to 
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the  Recorder's  Court,  and  through  that  to 
the  Supreme  Court,  by  the  Statute  37  George 
III.,  Cap.  142,  Section  xo ;  and  tie  held  that 
the  Act  of  the  Bombay  Legislative  Council 
affected  the  provisions  of  that  Act.  The 
other  learned  Judge,  Sir  Charles  Sargent, 
appears  to  have  rested  his  decision  upon  the 
ground  that  the  Act  of  the  Bombay  Legis- 
lative Council  affected  the  provisions  of  the 
High  Courts  Act.  But  they  both  agreed 
in  holding  that  the  Act  of  the  Bombay 
Legislative  Council  was  void.  Upon  this,  an 
Act  was  passed  by  the  Legislative  Council 
of  the  Governor-General  (Act  XXIL  of 
1870).  In  that  it  is  recited  that  "the 
Governors  of  the  Presidencies  of  Fort  St. 
George  and  Bombay  in  Council,  and  the 
Lieutenant-Governor  of  Bengal  in  Council, 
have  severally  passed  divers  Acts  purporting 
to  apply  generally  to  all  persons  within  the 
local  extent  of  the  said  Acts;"  and  that 
"doubts  have  been  raised  as  to  the  validity 
of  such  Acts  in  so  far  as  they  affect  to 
render  European  British  subjects  liable 
to  be  convicted  and  punished  by  tribunals 
other  than  the  High  Courts  of  Julicature 
at  Fort  William,  Madras,  and  Bombay  ;*'  and 
for  the  purpose  of  removing  such  doubts, 
it  is  enacted  as  follows :  "  Every  such  Act 
passed  by  the  Governor  of  the  Presidency 
of  Madras  in  Council,  or  by  the  Governor  of 
the  Presidency  of  Bombay  in  Council,  or  by 
the  Lieutenant-Governor  of  Bengal  in 
Council,  shall,  so  far  as  regards  the  liability 
of  European  British  subjects  to  be  convicted 
and  punished  thereunder,  be,  and  be  deemed 
to  have  been,  as  valid  as  if  it  had  been 
passed  by  the  Governor- General  of  India  in 
Council  at  a  meeting  for  the  purpose  of 
making  laws  and  regulations."  The  Legis- 
lative Council  of  India — doubts  having  arisen 
in  consequence  of  the  decision  of  the 
Bombay  High  Court  as  to  the  power  of  the 
local  Legislature  to  make  European  British 
subjects  liable  to  be  convicted  and  punished 
by  other  tribunals  than  the  High  Courts,  by 
declaring  those  Acts  to  be  valid,  as  they  had 
been  passed  by  the  Governor-General  in 
Council — assumes  that  it  has  ihe  power  to 
subject  British  subjects  to  a  jurisdiction 
other  than  that  of  the  High  Courts.  This 
having  been  done,  but  there  being  still  a 
diflkalty  as  to  the  further  exercise  of  the 
power  by  the  local  Legislatures,  Act  XXIE. 
of  1870  only  making  valid  Acts  which  had 
been  passed,  an  Act  of  the  Imperial 
Legislature  was  passed,  namely,  the  31 
&  35  Vic,  Gap.  34.  This  recites  that 
•*it  is  expedient  that  the  power  of  making 


law^  and  regulations  conferred  on  Governors 
of  Presidencies  in  India  in  Council  by  the 
Indian  Counrils  Act  24  &  25  Vic,  Cap. 
67,  Section  42,  should  in  certain  respects  be 
extended,"  and  it  provides  in  the  ist  Section 
that  "  no  law  or  regulation  heretofore  made, 
or  hereafter  to  be  made,  by  any  Governor 
or  Lieutenant-Governor  in  Council  in  India 
in  manner  prescribed  by  the  aforesaid  Act, 
shall  be  invalid  only  by  reason  that  it  confers 
on  Magistrate*?,  being  Justices  of  the  Peace, 
the  same  jurisdiction  over  European  British 
subjects  as  such  Governor  or  Lieutenant- 
Governor  in  Council,  by  regulations  made  as 
aforesaid,  could  have  lawfully  conferred,  or 
could  lawfully  confer,  on  Magistrates  in  the 
exercise  of  authority  over  naiives  in  the  like 
cases."  Now,  if  it  had  been  supposed  by 
the  Imperial  Legislature  that  the  Legislative 
Council  of  the  Governor-General  had  not 
the  power  which  it  had  to  alter  or  affect  the 
jurisdiction  over  European  British  subjects, 
we  should  expect  to  find  it  conferred  by  ibis 
Act,  because  it  cannot  be  supposed  that  the 
Imperial  Legislature  would  give  to  the 
Governors  in  Council  of  Madras  and  Bombay 
a  power  which  it  did  not  intend  the  Gover- 
nor-General in  Council  to  have.  But  not 
only  is  this  not  done,  but  jhe  Act  XXIL  of 
1870  of  the  Governor-General  in -Council  is 
noticed  in  Section  3,  and  its  validity  is 
recognized  by  its  being  provided  that  the 
Governors  of  Madras  and  Bombay  and  the 
Lieutenant-Governor  of  Beiigtkl  in  Council 
shall  have  power  to  repeal  or  amend  any  of 
the  Acts  dedared  by  it  to  be  valid.  So 
there  is  in  this  Act,  34  and  35  Vic,  Cap. 
34,  to  my  mind  a  clear  recognition  of  the 
existence  of  the  power  of  the  Governor- 
General  of  Infia  in  Council  to  subject 
European  British  subjects  to  a  jurisdiction 
other  than  that  of  the  High  Courts.  It 
appears  to  me  to  be  a  legislative  exposition 
of  the  meaning  of  the  words  in  the  Indian 
Councils  Act,  "provisions  of  the  Act,  or  of 
any  Act  hereafter  to  be  passed." 

I  am,  therefore,  of  opinion  that  there  was 
power  to  make  the  provisions  in  the  new 
Code  of  Criminal  Procedure  relating  to 
European  British  subjects. 

An  allusion  was  made  in  the  course  of  the 
argument  to  a  Clause  in  the  2nd  Letters 
Patent  of  this  Court,  issued  in  1865,  ^7  which 
Her  Majesty  declared  that  the  provisions  of 
that  Charter  are  subject  to  the  legislative 
powers  of  the  Governor-General  in  Council. 
It  appears  to  me,  as  I  intimated  in  the 
course  of  the  argument,   that  this  is  only 
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a  declaration  what  the  law  was,  inserted 
perhaps  for  the  purpose  of  clearly  showing 
that  the  jurisdiction  was  subject  to  the ' 
Indian  Legislature.  If  the  decision  of  the 
question  depended  upon  whether  Her  Majesty 
had  power  to  make  this  provision,  and  to 
subject  the  provisions  in  the  Letters  Patent 
to  the  legislative  powers  of  the  Governor- 
General,  there  would  be  much  greater  diffi- 
culty in  it.  But  my  judgment  is  not  founded 
upon  that.  I  think  it  is  no  more  than  a 
declaration  of  what  was  the  slate  of  the  law, 
and  what  it  would  have  been  whether  that 
Clause  had  not  been  in  the  Letters  Patent. 

I  have  now  to  state  my  opinion  upon  the 
question  whether  the  conviction  appealed 
against  ought  to  be  reversed.  The  case  does 
not  come  before  us  upon  a  first  or  original 
trial,  but  upon  an  appeal  from  a  conviction 
by  a  Magistrate  who  has  had  experience  in 
the  mofussil.  and  saw  the  witnesses.  I  do  not 
propose,  after  the  very  full  statement  of  the 
evidence  which  has  been  made  by  Mr.  Justice 
Morris,  to  go  over  it  again ;  but  only  to 
give  my  reasons  for  saying  that  the  convic- 
tion ought  not  to  be  reversed.  I  have  come 
to  this  conclusion  after  an  anxious  considera- 
tion of  the  evidence  in  the  case,  and  fre- 
quently thinking  of  it. 

Now,  the  case  depends  upon  the  evidence  of 
Panchoo.  I  agree  with  Mr.  Justice  Morris 
in  thinking  that  the  evidence  of  the  other 
two  witnesses  ought  not  to  be  believed.  I 
think  that,  if  the  one  of  them  had  seen  what 
he  says  he  did,  and  had,  as  he  says,  given 
information  about  it  when  he  got  home — 
information,  in  fact,  to  the  members  of  the 
family  of  Panchoo — that  it  is  impossible  that 
it  would  not  have  come  to  the  knowledge  of 
Panchoo,  and  that  he  would  not  have  named 
that  person  as  one  of  his  witnesses  when  he 
made  his  statement  on  the  next  day  to  the 
Deputy  Magistrate.  And  as  to  the  other, 
I  think  there  is  evidence  which  shows  that 
he  could  not  have  been  present  to  witness 
what  he  says  he  did. 

The  decision  of  the  case  depends  upon 
"^'hether,  looking  at  all  the  circumstances, 
and  taking  into  account,  as  I  have,  the  dis- 
crepancies in  the  several  statements  of  Pan- 
choo, looking  at  all  this,  Panchoo  is  a  witness 
wliose  statement  in  the  main  and  substantial 
part  is  to  be  believed.  Now,  that  be  was 
beaten,  and  beaten  in  the  manner  that  he 
describes,  seeras  to  be  beyond  question.  That 
he  had  the  same  kind  of  beating  as  he  says 
ihe  had  appears  from  the  evidence  of  the 
native  doctor  who  examined  him  on  the  next 
day.     So  evident  was  this  that  one  of  the 


learned  Counsel  for  Mr.  Meares  asked  m 
to  suppose,  or  suggested,  that  the  beatiog 
might  ha^^e  taken  place  at  the  factory ;  thit 
he  might  have  been  beaten  by  the  people  at 
the  factory  in  the  absence  of  Mr.  Mearei, 
and  so  the  evidence,  except  the  staterocDt  oi 
the  part  which  Mr.  G.  Meares  took  in 
the  transaction,  might  be  made  consistent. 

Now,  on  the  8ih  of  June,  and  within  less 
than  24  hours  of  the  time  when   Panchoo 
says  he  was  beaten,  he  made  a  complaint  to 
the  Deputy  Magistrate.     His  statement,  then, 
which  I  read  from  what  Mr.  Justice  Monb 
has  kindly  given  to  me,  and  which  he  took 
down  when  the  case  was  first  heard,  is  this: 
''  Yesterday,  as  the  sun  was  setting,  I  was 
going  along  near  the  Kuthlamaree  Factory. 
In  the  road  near  the  factory,  Nujeeb  Biswas, 
resident  of  Ashushani,  a  factory-servant,  saud 
to   the   Sahib   of   the   factory,   whose  name 
is  Meares  Sahib,   the  harkara  who   laid  a 
complaint  against  you  is  going  by.     On  this, 
the  Sahib  gave  the  order — 'Seize  and  bring 
him  here.'"  Subsequently,  before  the  District 
Magistrate  he  said  that ''  he  did  not  hear  the 
order   given."     I    do   not    understand   the 
statement  to  the  Deputy  Magistrate  as  that 
he  actually  heard  the  order  given.     1  think 
it  is  simply  the  inference  which  the  man 
drew  from  what  occurred  immediately  after- 
wards.    In    making    the    statement   to   the 
Deputy  Magistrate,  unless  the  question  was 
put  to  him,  '*  Did  you  hear  the  order  given," 
he  might  very  well  have  spoken  in  this  way : 
<'  The  Sahib  gave  the  order  to  arrest  me,  and 
bring  me  here."    The  statement  then  pro- 
ceeds:   "On  that,    Pyar  Chowkeydar  and 
three  coolies,  whose  names  I  do  not  know, 
and  Nujeeb  came  and  seized  me,  and  took  me 
to  the  Sahib's  room.     He  said  to  me,  'Did 
you  make  a  complaint  against  me  ?'    I  said, 
*  Yes,  I  did.'   He  said,  'Why  did  70a  do  so?' 
I  replied,  'You  struck  me,  and  therefore  I 
complained.'    On  that  he  said,  'What  will  it 
be  to  me  to  kill  such  a  man  as  yon  ?'  Saying 
this,   and  repeating  the  word   'lagao'   (lay 
on,   lay  on),  the  Sahib  seized  my  arms   or 
hands,  and  the  Sahib's  orderly  and  khansama 
bound  them  with  my  cloth,  and  fastened  me 
to  a  post,  and  another  servant  of  the  Sahib 
beat  me  with  a  long  leather-bound  ratan  till 
no  breath  was  left  in  me.     On  my  throat 
becoming  dry,  the  Sahib  then  himself  forced 
water  into  my  mouth  from  a  soorai.    After 
which,  the  beating  was  renewed,  till  I  lost  ray 
senses.     I  was  then  let  go.     Being  unable 
to  move,  a  servant  of  the  Sahib,  whose  name 
I  do  not  know,  dragged  me  off.     On  my  chest 
there  are  still  visible  the  marks  of  draggtag. 
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as  well   as    the   marks    of   beating  on   my 
backside." 

This  appears  to  me  to  be  a  true  account  of 
what  took  place.  There  is  no  exaggeration, 
nor  introduction  of  things  that  he  might 
imagine,  but  an  account  of  a  transaction  which, 
considering  what  had  previously  occurred,  was 
not  unlikely  to  take  place.  And  I  do  not 
attribute  the  weight  which  Mr.  Justice  Morris 
attributes  to  his  having  varied  from  this  in 
the  accounts  which  he  gave  afterwards.  I 
should  have  been  surprised  if  such  a  man  as 
this,  having  b«en-  beaten  in  the  way  here 
described,  did  not,  when  he  came  to  relate  it 
subsequently,  make  some  additions  to  it.  It 
is  almost  certain,  I  think,  that  a  man  whose 
mind  was  dwe^ing  upon  this,  would  make 
some  additions,  and  would  exaggerate,  or  to 
some  extent  alter,  what  he  had  previously 
stated,  and  would  be  likely,  as  be  appears  to 
have  done,  to  give  the  names  of  persons  after- 
wards as  having  been  parties  in  the  offence 
whom  he  did  not  in  the  first  instance  accuse. 
As  to  them,  of  course,  it  could  not  be  said 
that  his  evidence  would  be  satisfactory.  But 
the  question  seems  to  me  to  be,  whether  this 
account  given  immediately  to  the  Deputy 
Magistrate  does  not  slate  what  really  took 
place,  and  is  substantially  true. 

Now,  as  to  the  suggestion  that  he  might 
have  been  beaten  by  the  factory-people  when 
G.  Meares  was  not  present,  we  have  to 
consider  whether  that  is  probable  or  not. 
It  is  true,  as  Mr.  Evans  remarked,  that,  if 
they  had  beaten  him  in  this  way,  it  is  not 
likely  that  they  would  come  forward  and 
acknowledge  it.  But  why  is  it  probable  that 
they  would,  without  any  direction  from  their 
master,  take  upon  themselves  to  treat  this 
man  in  the  way  in  which  he  was,  no  doubt, 
treated  ?  They  do  not  appear  to  have  had 
any  quarrel  with  him  Nor  does  he  appear 
to  have  done  anything  to  offend  them. 
There  is  no  evidence,  nor  any  suggestion, 
that  there  had  been  a  quarrel  between  him 
and  the  factory* people,  or  that  there  was  any 
ill-will  towards  him  other  than  what,  perhaps, 
might  have  existed  in  their  mipds,  if  they 
knew  or  thought  that  their  master  had  an 
ill-will  towards  him.  It  appears  to  me  that 
he  had  not  the  time  to,  nor  was  it  likely 
thai,  during  the  time  between  bis  being 
beaten  and  making  his  statement  to  the 
Deputy  Magistrate,  he  would  conceive  a  I 
design  of  making  a  false  charge  against 
Mr.  G.  Meares  of  connecting  him  with 
the  beating  whvph  he  had  received  when  he 
had  nothing  whatever  to  do  with  it.  I  think 
if  he  had  conceived^  any  design  of  that  kind 
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it  would  have  taken  him  longer  to  form  it 
in  his  mind ;  and  more  than  that,  I  think,  he 
would  have  been  careful  to  bring  forward  a 
case  which  would  be  better  supported  by 
evidence  than  the  present  case  is,  that  he 
would  not  Tiave  presented  himself  to  the 
Deputy  Magistrate  with  only  his  own  unsup- 
ported testimony  to  charge  this  gentleman 
with  what  is  a  serious  offence.  Then  we 
have  not  only  the  improbability  of  the  factory- 
people  doing  it  when  their  master  took  no 
part,  but  we  have,  what  appears  to  me  to  be 
a  probability,  that  G.  Meares  would  do 
something  of  this  kind ;  that  he  would  be 
inclined  to  inflict  some  punishment  upon  this 
man,  for  there  is  no  doubt  that  he  had 
offended  Mr.  Meares,  and  had  done  what 
was  probably  considered  an  insult  to  him. 
And  besides  that,  he  had  subjected  him  to 
considerable  inconvenience,  and  to  what  he 
would  most  likely  consider  an  annoyance,  by 
having  made  a  complaint  against  him,  upon 
;  which  he  had  been  summoned  to  appear. 

Looking  at  the  probabilities  of  the  case, 
there  is  a  probability  that  Panchoo's  story 
is  true,  and  that  the  beating  was  given  to 
him  at  the  instigation  of  G.  Meares. 
I  am  unable  to  agree  in  the  opinion  that  he 
must  be  taken  to  have  suborned  the  witnesses, 
and  that  we  must  look  upon  him  as  a 
man  who  would  strive  to  support  his  case 
by  procuring  false  evidence.  I  do  not  think 
there  is  evidence  in  the  case  from  which  we 
can  assume  that  he  suborned  the  two  wit- 
nesses who  are  not  to  be  believed.  To  my 
mind  it  is  possible  that  those  witnesses  came 
forward  of  their  own  accord,  and  made  their 
statements,  and  caused  themselves  to  be 
examined,  and  that  Panchoo  had  not  suggested 
to  them,  or  procured  them,  to  give  false  evi- 
dence. That  appears  to  be  the  only  circum- 
stance  that  can  be  suggested  against  the 
man's  character.  The  Magistrate  before 
whom  he  gave  his  evidence  appears  not  to 
have  seen  anything  in  his  conduct  to  lead 
hjm  to  think  that  he  ought  not  to  be  believed, 
and  I  suppose  that  the  Deputy  Magistrate 
thought  the  same. 

Thus,  the  case  stands  as  regards  the 
evidence  for  the  prosecution. 

The  Magistrate  has  remarked,  and  I  think 
not  improperly,  upon  the  conduct  of  Mr. 
Meares  when  the  case  was  being  tried. 
The  evidence  for  the  prosecution  having 
been  taken,  the  Magistrate,  according  to  the 
Code  of  Criminal  Procedure,  framed  the 
charge.  And  it  was  one  which  could  not  be 
treated  lightly,  being  a  charge  under 
Section  323  of  the  Penal  Code,  of  volun- 
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tarily  causing  hurt.  Now,  Mr.  Meares,  upon 
the  charge  having  been  explained  lo  him, 
did  not  make  any  statement,  but  he  asked 
that  certain  witnesses  might  be  sent  for.  1 
do  not  attach  much  weight  to  \i\&  not  having 
made  any  statement,  because  he  had  already 
made  a  statement  to  Mr.  Harris,  the  District 
Superintendent  of  Police,  and  as  he  asked 
to  have  him  summoned,  he  may  have 
thought  that  the  statement  would  come  from 
him,  and  perhaps  it  would  be  a  belter  state- 
ment for  him  lo  use,  being  one  which  he  had 
made  at  an  earlier  period,  namely,  on  the 
13th.  But  if  he  knew  that  he  left  the 
Kuthlamaree  Factory,  and  arrived  at  Loke- 
nathpore  at  such  an  hour  that  he  could  not 
have  been  present  when  the  beating  took 
place,  I  think  that  the  natural  conduct  of  a 
man  conscious  of  his  innocence  would  have 
been  to  have  said :  "I  wish  to  have  my  two 
brothers  examined,  and  I  wish  to  have  Mr. 
Glascott  examined,  to  prove  that  1  was  not 
there ;  that  I  could  not  have  been  there  at  the 
time  he  (Panchoo)  says  I  was."  But  it  is 
said  that  he  had  a  native  pleader.  I  can 
scarcely  suppose  that  a  gentleman  in  the 
position  he  was  in  would  have  been  so  influ- 
enced by  the  advice  of  his  native  pleader  as 
not  to  have  done  what  would  have  occurred 
to  an  innocent  man  to  do.  But,  instead  of 
asking  to  have  Mr.  Glascott  and  his  two 
brothers  examined,  he  asked  to  have  the  Dis- 
trict Superintendent  of  Police  examined. 
Now,  all  that  Mr.  Harris  could  prove  was 
that  G.  Meares  had  made  a  statement  to 
him,  and  that  he  had  made  enquiries,  and,  as 
he  says,  was  of  opinion  that  there  was  no 
evidence,  and  discharged  the  accused  (mean- 
ing, I  presume,  that  he  did  not  proceed  further 
with  the  charge).  I  cannot  understand  why 
Mr.  Harris  should  have  been  treated  as  an 
important  witness  instead  of  Mr.  Glascott 
and  the  brothers,  unless  it  was  sup{)Osc(l  that 
'the  evidence  of  the  District  Superintendent  of 
Police  would  liave  great  weight  with  the 
Magistrate,  and  he  would  have  acquitted  the 
accused.  But  the  ^Magistrate  appears  not 
to  have  taken  that  view  of  the  matter.  He 
appears  to  have  thought,  and  properly,  that 
the  witnesses  who  were  named  were  not  the 
witnesses  who  would  be  useful  to  meet  the 
case  for  the  prosectuion  ;  and  that  the  persons 
who  were  really  required  as  witnesses,  if  the 
statement  to  Mr.  Harris  were  true,  were  Mr. 
Glascott  and  the  two  brothers.  Accordingly, 
they  were  called  as  witnesses.  The  evidence, 
no  doubt,  is  to  the  effect  that  G.  INIeares 
arrived  at  Lokenathpore  at  an  hour  when, 
if  Pancboo  spoke  correctly  as  to  the  time, 


it  would  have  been  impossible  for  him  to 
have  been  then  at  Kuthlamaree  Faciorr. 
There  is  an  inconsistency  between  Pancboo's 
evidence  and  their  evidence,  which  it  is 
extremely  difficult  lo  reconcile.  I  do  not 
know  that  it  can  be  reconciled.  The  Magis- 
trate seems  to  have  thought  that  it  was  pro- 
per to  endeavour  to  do  so.  But  the  question 
is  whether,  notwithstanding  what  they  have 
slated,  we  ought  not  to  believe  the  account 
which  Panchoo  gave.  It  was  pressed  upon 
us  by  the  learned  Counsel  that,  if  we  do  not 
reverse  the  conviction,  we  shUl  be  pronounc- 
ing these  two  gentlemen,  the  brothers,  10  be 
guilty  of  wilful  perjury.  I  do  not  thint 
that  this  necessarily  follows  from  the  con- 
viction. I  certainly  do  not  assent  to  it.  The 
learned  Counsel  is  of  that  opinion;  he  can  be 
so.  But  what  I  say  is,  that,  after  an  anxious 
consideration  of  the  case,  I  can  only  siv  that 
I  am  not  satisfied  that  G.  Meares  arrived 
at  Lokenathpore  Factory  at  the  time  he  is 
said  to  have  arrived. 

Considering  the  whole  of  the  evidence, 
I  think  this  is  not  a  conviction  which  ought 
to  be  reversed. 

Phear,  y, — I  entirely  concur  with  the 
Chief  Justice  on  the  question  of  jurisdiction; 
and  the  conclusions  as  to  the  facts  of  the 
case  at  which  he  has  arrived  are  so  verv 
nearly  the  same  as  those  to  which  the 
evidence  has  led  me,  that  I  think  it  is 
unnecessary  for  me  to  give  a  detailed  expres- 
sion of  mv  own  view^  of  them.  While  1 
assent,  as  1  undoubtedly  do,  to  much  of  the 
criticism  upon  the  evidence  which  has  been 
effected  by  my  learned  brother,  Mr.  Justice 
Morris,  yet  the  tale  told  by  Panchoo  in  its 
essential  particulars  remains  such  that  1 
cannot  refuse  mv  belief  to  it.  1  think  it 
almost  impossible  that  he  should  have 
invented  those  details  of  conversation  which 
he  said  he  had  with  Mr.  Meares  preliminari- 
to  the  beating,  and  of  the  language  of  Mr. 
Meares  during  the  beating,  both  of  which 
are  not  only  graphically  given,  but  also 
appear  to  me  to  bear  an  unmistakably 
English  character.  In  short,  although  there 
are  parts  of  Pancboo's  story  which  are  obvi- 
ously untrue,  still,  on  the  whole,  1  feel  obliged 
to  agree  in  the  opinion  formed  by  the  Mag^is- 
trate,  who  heard  and  saw  the  witnesses,  thai 
the  story  is  in  the  main  true  ;  and  the 
evidence  of  alibi,  considered  in  connection 
with  the  circumstances  under  which  it  has 
gro^vn  to  be  what  it  is,  does  nothing  to  make 
me  doubt  it.  It  appears  io  me  that  the 
conviction  which  has  been  come  to  below  \s 
sound,  and  must  be  upheld. 
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The  ijih  August  1874. 

Present : 

Tne  Hon'blc  \V.  Markby  and  Roniesh 
Cluinder  MiUer,  Jwlges, 

Procedure  —Summary  trial— Theft— Jurisdiction 
—Act  X.  of  18/2,  Section  222. 

Reference  to  the  High  Court,  under  Seclion 
2g6  of  the  Code  of  Criminal  Procedure y 
by  the  Sessions  Judge  of  Tipperah, 

The  Queen 

versus 

Bazlch  Ali,  Prisoner. 

Moonshee  Serajul  Islam  for  the  Prisoner. 

In  a  case  in  which  the  accused  was  charg^ed  with  theft 
of  a  box  containing^  Rs.  50  in  cash  and  of  the  Ijox  worth 
S  annas  6  pie,  the  Ma.^istrate  c  insidered  the  !jox  to  be  of 
no  value,  and  struck  out  the  S  annas  6  pie,  and  thereupon 
tried  the  case  summarily  un  ler  Sectif^n  222  of  the  Code 
of  Criminal  Procedure. 

Held  that  the  Majji-.tratc  was  n  A  at  libjity,  upon  his 
own  authority,  and  without  takinjj evidence,  to  throw  the 
box  entirely  out  of  consideration,  as  upon  that 
depended  his  jurisdiction  to  dispose  of  the  cise  sum- 
marily; such  evidence  should  hive  been  taken  precisely 
in  the  same  way  as  evidence  upon  the  merits  of  the 
case;  and  as  it  was  not  taken,  the  Court  held  that  the 
Magistrate  had  no  jurisdiction  in  this  case. 

Reference. — I  have  the  honor  to  forward, 
for  the  consideration  and  orders  of  the  Fligh 
G>urt,  the  proceedings  of  the  Magistrate  in 
a  case  of  theft  tried  by  him  under  Section 
381.  The  case  was  tried  by  him  summirily 
under  the  provisions  of  Section  222  of  the 
new  Code  of  Criminal  Procedure,  which  lays 
down  that  a  case  of  theft  can  be  summarily 
tried,  if  the  amount  stolen  does  not  exceed 
Rs.  50.  The  accused  is  a  khansamah  of  Mr. 
J.  P.  Leicester,  residing  in  this  station ;  and 
the  charge  against  him  was  that  he  had  stolen 
a  box  containing  Rs.  50  in  cash,  and  the  box 
worth  8  annas  6  pie.  The  value  of  the  pro- 
perty, therefore,  which  the  prosecutor  said  he 
•had  stolen  was  worth  Rs.  50-8-6.  The  Magis- 
•Irate,  however,  struck  out  :he  8  annas  6  pie, 
and  by  so  doing  e^npowered  himself  to  try 


the  case  summarily;  and  after  convicting  the 
accused  sentenced  him  to  three  months' 
rigorous  imprisonment.  The  prisoner  appealed 
to  this  Court,  on  the  ground  that  he  had 
been  illegally  tried  and  convicted,  and  also 
on  the  ground  that  there  was  no  evidence 
against  him  upon  which  to  ground  a  convic- 
tion. 1,  t&erefore,  sent  for  the  proceedings 
under  the  provisions  of  Section  295,  and 
also  requested  the  Magistrate  to  remark  on 
the  allegation  made  in  regard  to  the  value 
of  the  property.  His  reply  is  with  the 
records,  from  which  it  will  be  seen  that  he 
considered  the  box  of  no  value,  because  it 
was  thrown  away  by  the  thief,  who  had  no 
object  in  stealing  the  box.  This  argument 
is  not  sound,  I  think.  The  box  formed  a 
portion  of  the  property  stolen,  and  was 
valued  by  the  prosecutor,  and  which  brought 
the  value  up  to  a  sum  exceeding  Rs.  50,  and 
therefore  took  the  case  out  of  the  provisions 
relating  to  summary  trials.  The  sum  may 
be,  as  in  this  instance,  small,  but  this  cannot 
affect  the  question  in  the  least,  and  I  do 
not  think  that  the  Magistrate  had  the  power 
to  try  the  case  summarily. 

It  has  been  urged  also  that  there  was  no 
evidence  upon  which  a  conviction  could  be 
properly  had,  and  that  the  Magistrate  erred 
in  saying  that  the  "cash-box  was  last  seen  in 
his  charge,  and  he  was  the  only  person  likely 
to  have  been  able  to  take  it  out  of  the 
almirah,  '  inasmuch  as  the  cash-box  was 
never  put  in  his  charge  at  all,  he  having 
only  general  charge  of  the  house  at  the  time 
of  the  supposed  theft,  and  that  the  finding 
of  the  box  in  the  river  was  not  nearer  the 
prisoners  house  than  that  of  many  others. 
The  Magistrate's  remarks  to  these  allegations 
are  herewith  appended.  As  the  trial  was  a 
summary  one,  nothing  can  be  obtained  from 
the  records ;  but,  under  the  circumstances,  I 
think  the  summary  proceedings  should  be 
quashed,  and  another  trial  directed,  not  only 
on  account  of  what  has  been  remarked  above, 
but  on  the  inadequacy  of  the  sentence  passed 
by  the  Magistrate.  If  the  offence  of  which 
the  appellant  has  been  charged  is  proved, 
three  months'  imprisonment  is  one  very  inad- 
equate ;  but  from  the  Magistrate's  judgment  it 
would  appear  that  the  evidence  against  him 
is  by  no  means  conclusive. 

Judgment  of  the  High  Court. 

Markby,  J.—\n  this  case,  the  Sessions 
Judge  of  Tipperah  has  reported  to  us  that 
a  prisoner  had  been  tried  by  the  Magistrate, 
on  a  charge  of  thc't  as  a  servant,  under 
Section  381   of  the  Indian  Penal  Code,  and 
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that  the  prisoner  was  convicted    summarily 
under  the  provisions  of  Section  222  of  the 
Code  of  Criminal  Procedure.     He  says  that 
the  charge  against  the  prisoner  was  that  he 
hid   stolen  a   box  containing   Ks.  50,  and 
that  the  box  was  valued  at  8  annas  and  6 
pie.     The  District  Judge  then  says  that  the 
prisoner  applied  to  him,  complaining  that  his 
conviction  was  illegal,  and  also  thit  there 
was  no  evidence  to  support  the  conviction. 
The  Judge  thereupon  sent  for  the  proceed- 
ings, and,  in  doing  so,  he  drew  the  special 
attention  of  the  Magistrate  to  the  allegation, 
which,  it  appears,  the  prisoner  had  made  in 
his   petition,   that   the   properly   was    worth 
more  than  Rs.  50,  and  that,  therefore,  this 
was  not  a  case  which  could  be  summarily 
disposed     of.     The     District    Judge    do3s 
not  consider  the  explanation  of  the  Magis- 
trate upon  the  question  of  value  to  be  satis- 
factory.    He    also    expresses    considerable 
doubt  as  to  the  propriety  of  the  conviction, 
observing  also  that,  if  the  offence  of  which 
the  prisoner,  who  appears  to  have  been  a 
khansamah,  has  been  convicted,  was  really 
committed,  the  punishment  is   inadequate, 
and  he  has  sent  up  the  case  to  us,  under 
Sections  295  and  296  of  the  Code  of  Crimi- 
nal Procedure,  for  our  orders. 

Now,  we  think  we  must  presume  in  this 
case  that  the  opinion  of  the  Sessions  Judge 
upon  the  merits  of  the  case  is  correct,  and 
that  justice  has  not  been  done,  either  as 
regards  the  prisoner,  if  he  be  innocent,  or 
as  regards  the  public  at  large,  if  he  be  guilty. 
Inhere  can  also  be  no  doubt  that  the  question 
of  the  value  of  the  property  in  a  case  of  this 
kind  is  one  of  considerable  importance, 
because  not  only  does  the  right  of  the  Magis- 
trate to  try  the  prisoner  in  this  summary 
manner  depend  upon  it,  but  also  the  right 
of  the  prisoner  to  question  the  decision  of 
the  Magistral  J  by  appeal.  Now,  the  expla- 
nation which  the  Magistrate  has  thought 
it  right  to  give  to  the  Sessions  Judge  under 
these  circumstances  is  simply  this,  that, 
whereas  in  the  first  information  the  value  of 
the  property  stolen  was  stated  to  be  50 
rupees  8  annas  and  6  pie,  namely,  Rs.  50 
cash  and  the  value  of  the  box  and  a  pencil 
8  annas  and  6  pie,  in  his  opinion  the  box 
was  of  no  value,  as  it  was  thrown  away  by 
the  thief.  Upon  the  other  points  mentioned 
in  the  Judge's  letter,  the  Magistrate  has  not 
given  any  information,  and  we  have  nothing 
before  us  but  the  formal  statement  made 
strictly  according  to  the  requirements  of 
Section  227.  Now,  under  these  circum- 
stances, we  are  placed  in  a  position  of  some 


difficult  v.     We   are  bound   bv  the  law  to 
interfere  on  behalf  of  any  person  who  appears 
to  us  to  have  been    unjustly   convicted,  if 
that  unjust  conviction  has  in  any  way  arisen 
from  an  error  in  law  0-  in  the  proceedings 
which  has  prejudiced  the  prisoner,  or  from 
an  assumption  by  a  judicial  officer  of  juris- 
diction which  he  does  not  possess ;  and  the 
question   which    we   have    to    determine  is 
whether,    upon   the   facts  established,    the 
Magistrate  in  this  case  had  jurisdiction  to 
dispose   of  this  case  summarily.     Now,  in 
this   case,   we   do  not  understand  that  the 
Magistrate  suggests  any  doubt  that  the  bos 
was  stolen.    There  could  be  no  possible  doubt 
about    that   matter,   and    presumably,    until 
there   is  something  shown  to  the  contrary, 
the  box  in  which  riie  money  was  kept  is  of 
some  value.     Moreover,  the  Migisira'c  does 
not  state  that  there  was  any  evidence  before 
him  upon  which  he  came  to  the  concIasioQ 
that  the  box  and  pencil  were  of   no  value. 
The  exceedingly  brief  explanation  which  he 
has  given  rather  leads  us  to  suppose  that 
that  was  an  opinion  which  he  liimself  formed. 
We  should,  of  course,  be  exceedingly  uawili- 
ing  to  make  any  sort  of  presumption  thai  an 
error  had  been  committed  by  the  Magistrate  ; 
but  with  the  exceedingly  meagre  informatioo 
which  we  have,  and  which,  in  a  case  of  this 
kind,    we  are  bound  to  act  upon,  we  must 
come  to  the  best  conclusion  we  can.     Upon 
the  whole,  it  seems  to  us  that  the  view  taken 
by  the  ^Ugistrate  was  that  he  was  at  liberty, 
upon  his  own  authority,  and  without  taking, 
evidence,  to  throw  the  box  entirely  out  ot 
consideration.  Now,  ihit  course  w*ould  clearly 
be  illegal,  for.  as  I  have  said  before,  primd 
facie  the  box  and  pencil  were  of  some  value, 
and  although  the  Magistrate  would  have  a 
right  to  inquire  into  the  facts  in  order  to  see 
whether    he    had   jurisdiction,    those    facts 
would  have  to  be  inquired    into   by   taking 
evidence  precisely  in  the  same  way  as  he 
would  take  evidence  upon  the  merits  of  the 
case.     Under  these  circumstances,   we  are 
compelled  to  come  to  the  conclusion  that  the 
Magistrate  had  no  jurisdiction  in  this  case, 
and  that,  therefore,  the  conviction  ought  to 
be  quashed. 

VVe  may  add  that,  in  this  case,  we  should 
probably  have  directed  some  further  inqilfry 
to  be  made,  but  it  appears  that  the  prisoner 
has  already  been  in  jail  since  the  22nd 
June  last  upon  a  sentence  of  three  months* 
imprisonment  ;  and  therefoie,  if  any  farther 
inquiry  be  now  made,  the  linte  for  which  be 
has  been  sentenced  will  expire  before  the 
case  can  be  finally  disppsed  of, 
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The  13th  August  1874. 

« 

Pseseni  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Sessions  Judg^e  —Commitment— Dischargee- 
Procedure— Act  X.  of  1872,  Section  2^. 

I  ^LsceUaneous  Case.) 

Hundhoo  and  another,  Petitioners. 

Mr.  C.  Gregory  for  the  Petitioners. 

Ths  Sessions  Judg^e,  under  Section  2«/s  Criminal 
Procedure  Code,  made  an  order  upon  the  Deputy  Ma- 
{^isitrate  for  the  commitment  of  the  accused  who  had 
previously  been  dischar^red  by  the  Deputy  Majjistrate, 
out  it  was  altefifed  that  such  order  of  the  Sessions  Judfje 
was  made  without  calling  upon  the  petitioners  to  show 
cause  in  the  matter. 

Held  that,  although  there  is  nothing^  in  Section 
296  with  rejcard  to  summoning  or  jjiving  notice  to  the 
accused  person,  no  person  should  be  affected  in  his 
personal  liberty  without  having  opportunity  given  him 
to  answer  the  charge  for  which  he  is  arrested  and  put  into 
prison.  The  Court  accordinofly  were  of  opinion  that,  if 
the  accused  had  no  opportunity  given  them  of  meeting 
the  charge,  th^  commitment  was  not  a  good  commitment. 

Phear,  J. — According  to  the  petition 
which  has  been  presented  to  us  in  this  case, 
twopersonSjLnkput  and  Ramdani,  complained 
against  the  petitioners  and  others  that  they 
hid  got  up  a  false  charge  against  Lukput. 
This  complaint  was  made  to  the  Deputy 
Magistrate  on  the  17th  November  last.  The 
Deputy  Magistrate  summoned  the  petitioners 
to  answer  this  complaint,  and  upon  the  day 
appointed  the  j)ctitioners'  statements  were 
taken.  After  this,  on  the  13th  April  1874, 
the  Deputy  Magistrate  discharged  the  peti- 
tioners But  on  the  27th  of  the  following 
month,  Lukput  made  an  application  to  the 
Judge  under  Section  296  of  the  Criminal 
Procedure  Code,  which  provides  that,  'Mn 
*' Sessions  cases,  if  a  Court  of  Session  or 
"Magistrate  of  the  District  consider  that  a 
"complaint  has  been  improperly  dismissed, 
"or  that  an  accused  person  has  been  impro- 
**perly  discharged,  by  a  Subordinate  Court, 
**such  Court  or  Magistrate  may  direct  the 
accused  person  to  be  committed  for  trial 
upon  "  (as  the  Section  now  runs)  '*  the  matter 
of  such  complaint,  or  of  which  the  accused 
person  has  been,  in  the  opinion  of  the  Court 
"  or*Magistrate,  improperly  discharged." 

The  Judge,  upon  receiving  this  application, 
procuring  the  recorded  depositions,  and  giving 
consideration  to  the  evidence  so  brought 
under  his  notice,  made  an  order  upon  the 
Deputy  Magistrate  for  the  commitment  of 
the  petitioners.  We  are  now  asked  to  set 
aside  this  commitmeftl  upon  various  grounds. 
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The  last  of  them  is  thu^  stated :  '*  That  the 
"learned  Judge  was  wrong  in  making  any 
"orders  against  your  jietitioners  in  their 
"  absence,  and  without  calling  upon  them  to 
**  appear  and  show  cause  in  the  matter." 

We  have  not  the  record  of  the  case  or  all 
the  papers  in  the  case  before  us,  and  we  are  . 
unable  at  present  to  satisfy  ourselves  whether 
the  statement  of  fact  upon  which  this  objec- 
tion is  founded  is  correct  or  not.  But, 
assuming  it  to  be  correct,  we  are  of  opinion 
that  the  order  for  commitment  was  wrongly 
made.  There  is  nothing  said  in  the  Section 
which  has  just  been  quoted,  and  which  gives 
the  Judge  power  in  this  matter,  with  regard 
to  summoning  or  giving  notice  to  the  accused 
person.  But  the  matter  stands  thus.  The 
accused  person  was  summoned  before  the 
Deputy  Magistrate.  He  there  made  his 
answer  to  the  charge  or  complaint  which  was 
made  again ^t  him,  and  his  answer  was 
successful.  Tne  Deputy  Magistrate  dismissed 
the  complaint,  and  discharged  the  accused 
from  responsibility  in  respect  to  the  mitler 
of  it.  Therefore,  he  then  became  a  free  man 
without  any  charge  against  him.  If  the 
statement  now  made  by  the  petitioners  is 
correct,  and  the  Judge  has,  on  the  applica- 
tion of  the  accuser  alone,  without  giving  the 
petitioners  an  opportunity  of  being  heard, 
directed  them  to  be  committed  for  trial  at  the 
Sessions  Court,  then  the  petitioners,  while  free 
men  and  at  large,  h^ve  ha  i  their  liberty  taken 
away,  and  have  been  .sent  to  prison  by  the 
JuJgeon  hearing  the  accuser  only.  Apart  from 
anv  les^islative  enactment,  we  mav  venture 
to  say  it  is  a  general  principle  of  Knglish 
law  that  no  person  shall  be  affected  in  his 
personal  liberty  without  having  opportunity 
given  him  to  answer  the  charge  or  matter  of 
complaint  for  which  he  is  arrested  and  put 
into  prison. 

In  the  Section  following  that  which 
has  been  read,  namely,  the  297th  Section 
of  the  Criminal  Procedure  Code,  power 
is  given  to  the  High  C)urt  to  call  for,  or  to 
take  cognizance  of,  any  proceedings  which 
have  taken  place  in  the  Subordinate  Courts 
with  a  view  to  making  a  right  and  proper 
order  thereon  ;  and  in  the  last  Clause  of  the 
Section  it  is  enacted  that  *' no  person  has 
**  any  right  to  be  heard  before  any  High  Court, 
**in  the  exercise  of  its  powers  of  revision, 
"  either  personally  or  by  agent ;  but  the  High 
^*  Court  may,  if  it  thinks  fit,  hear  such 
'*  person  either  personally  or  by  agent."  I 
need  hardly  say  that,  notwithstanding  this 
Clause,  the  High  Court,  guided  by  the 
general   principle   just    referred   to,    almost 
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The  2 1  St  August  1874. 

Present  : 

The  Hon'ble  \V.  Markbv  and  Romesh 
Chunder  Milter,  Judges, 

Security— Breach  of  the  peace— Witnesses— Act 
X.  of  1872,  Section  491. 

Reference  to  the  High  Court,  under  Section 
2g6  of  the  Code  of  Crimifial  Procedure^ 
bv  the  Sessions  Judge  of  Gya. 

The  Queen 

versus 

Cheyt  Singh  and  another,  Petitioners. 

Where  parties  required,  on  the  ist  July,  to  show 
cause  on  the  9th,  under  Section  491,  Code  of  Criminal 
Proce4ure,  why  they  should  not  furnish  security  for 
breach  of  the  peace,  were  served  on  the  5th  and  7th  idem, 
it  was  held  that  they  had  not  had  sufBcient  time  allowed 
them  for  the  purpose,  and  the  order  requiring"  security 
was  according^ly  set  aside. 

A  Magistrate  is  bound  to  a'>sist  both  parties  in  a  case 
under  Section  491,  Code  of  Criminal  Procedure,  in  bring- 
ing^ in  their  witnesses  by  issuing^  summonses  to  attend. 

Reference, — ^I'mk  facts  of  the  case  are  that 
a  petition  was  presented  to  the  Magistrate  of 
the  District  by  one  Sobhun  Singh,  on  which 
the  Magistrate  ordered  an  enquiry  to  be  made 
by  the  police.  On  receiving  the  police- 
report,  the  Magistrate  recorded  a  proceeding, 
dated  July  ist,  1874,  in  which  he  slated 
that,  there  being  apprehension  of  a  breach 
of  the  peace  on  account  of  a  dispute  about 
some  land,  summons  to  show  cause  on  July 
8th  why  security  should  not  be  given 
should  be  issued  under  Section  4gi  of  the 
Criminal  Procedure  Code  to  Cheyt  Singh 
and  Omrao  Singh.  Summonses  were  accord- 
ingly issued,  and  served  on  Cheyt  Singh 
and  Omrao  Singh  on  July  7th  and  July  51  h 
respectively.  On  the  9th  July,  the  ]\Iagis- 
trate,  after  taking  evidence  adduced  by  Sobhun 
Singh,  passed  orders  requiring  the  two 
persons  Cheyt  Singh  and  Omrao  Singh 
above  named  to  furnish  security  to  the 
amount  specified  in  his  order. 

I  am  of  opinion  that  ihe  Magistrate's 
order  of  July  9th  is  illegal,  and  should  be 
set  aside  for  the  following  reasons,  viz. : — 

1st. — That  the  time  allowed  to  Cheyi 
Singh  to  show  cause  was  not  sufTicicnt. 

The  place  where  the  land  is  situated  is 
about  18  or  19  miles  from  the  sudder  station 
of  Gya.  The  summons  was  served  on  Cheyt 
Singh  at  Gya  on  July  7th,  and  it  was  almost 
an  impossibility  for  him  to  have  his  proof 
ready  on  the  following  day,  July  81  h.  He  did 
pot  produce  any  proof,  and  his  application 


for  summons  to  witnesses  was  refused  by  the 
Magistrate.     With   reference   to   this   poial, 

20  VV.  R,  p.  18;  20     I  would  cite  the  case* 
W.  R.,  p.  j6.  noted  in  the  margin. 

This  ground  of  reference  applies  to  Cher* 
Singh  only. 

2ndly. — ^It  appears  to  me  that  the  Magis- 
trate should  have  proceeded  under  Seciion  530 
of  the  Criminal  Procedure  Code  before 
passing  orders  under  Section  491. 

The  Magistrate  in  his  explanation  says:— 

(i)  That  it  is  discretionary  with  him  to 
decide  under  which  Section  action  sbaii  be 
taken ;  (2)  that  he  was  not  satisfied  that  any 
dispute  as  to  possession  of  land  existed  :  (3) 
that  possession  had  been  admittedly  given  10 
Sobhun  Singh  by  decree  of  a  Civil  C-ourt ;  and 
(4)  that  the  land  being  joint  undivided  land, 
Seciion  530  would  not  apply.  As  to  the 
first  of  these  statements,  it  appears  to  me 
that  a  special  provision  like  that  coDtalned 
in  Section  530  should  override  a  general 
provision  like  that  contained  in  Section  491. 
and  that  it  would  be  hard  if  a  person  in 
actual  possession  of  land  should  be  boimd 
over  to  keep  the  peace,  because  another  per- 
son might  threaten  to  oust  him.  On  this 
point  I  would  cite  the  High  Court's  ruling 

noted    in    the    mar- 

10  W.  R.,  p.  46— Kashi      ^;„  »«       *^       •k* 

Chunder  Das.petitioner.         S"^'     ,  ^^       ^^       the 

second  statement 
of  the  Magistrate,  he  appears  to  have  over- 
looked the  fact  that,  in  his  proceeding  of 
July  ist,  he  has  recorded  the  fact  of  a  dis- 
pute about  land  as  his  ground  for  proceed- 
ing under  Seciion  491.  As  to  the  third 
statement,  I  find  that  there  was  no  admission 
(but  the  contrary)  so  far  as  the  record  shol^^ ; 
and  as  to  the  fourth  statement,  it  appears 
from  the  record  that  the  land,  though  admit- 
tedly joint  undivided  land  as  between  Cheyl 
Singh,  Omrao  Singh,  and  others,  is  not 
admitted  to  be  held  jointly  with  Sobhun 
Singh,  and  the  principle  relied  on  by  the 
Magistrate  will,  therefore,  not  apply  to  the 
case. 

It  might  be  said  in  respect  to  my  first 
ground  of  reference  that  Cheyt  Singh  and 
Omrao  Singh  have  shown  by  their  petition 
of  July  4th  that  they  were  then  aware  of 
the  necessity  of  filing  proof  on  July  8th. 
This  is  true,  but  still  it  appears  to  me#that 
a  person  is  not  bound  to  lake  steps  for  show- 
ing cause  until  the  summons  be  actually 
served  on  him,  and  he  would,  1  think,  find  it 
more  than  usually  diflScult  to  bring  forward 
his  witnesses,  unless  he  cpuld  show  them 
that  he  had  actually  been  served  with  a 
summons.  ^ 
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The  petitioners  have  contended  that  the 
Magistrate  was  bound  to  summon  their  wit- 
nesses, but  I  have  decided  this  point  against 
them  under  Section  361  of  the  Criminal 
Procedure  Code. 

jfudgmeni  of  the  High  Court, 

Markby,  J, — We  think  the  order  of  the 
Magisirate  of  the  9th  July  must  be  set  aside 
as  illegal. 

The  order  of  the  Magistrate  of  the  4ih  of 
July,  on  which  date  application  was  made  on 
behalf  of  the  defendants  for  summons  for 
witnesses  to  attend  on  their  part  on  the  Qlh, 
itself  shows  that  the  time  allowed  was  too 
short.  There  was  no  time  lost  in  making 
that  application,  and  yet  the  Magistrate  says 
that  the  summons  could  not  be  served  in 
time  for  the  witnesses  to  attend  on  the  day 
fixed  for  hearing. 

We  also  think  that  the  Magistrate  has 
taken  an  erroneous  view  of  the  law  as  to  the 
issue  of  summons  on  witnesses.  The  law 
(Section  491)  prohibits  him  from  binding 
any  one  over  to  keep  the  peace  '*  until  he 
has  adjudicated  on  evidence  before  him  ;"  and, 
under  ordinary  circumstances,  the  Magis- 
trate is  bound  to  assist  both  parlies  in  bring- 
ing in  their  witnesses  by  issuing  summons  to 
attend.  The  Magistrate  must  be  aware  that 
a  party  would  practically  be  unable  to  pro- 
duce his  witnesses  unless  he  could  obtain  the 
assistance  of  the  Court. 

We  think  the  proceedings  of  the  Magis- 
trate in  this  case  have  been  altogether  erro- 
neous, and  that  his  order  of  the  9th  July, 
requiring  Cheyt  Singh  and  Omrao  Singh  to 
find  sureties,  must  he  set  aside. 


i 


The  22nd  August  1874. 

Present: 

The  Honble  J.  B.  Phear  and  G.  G. 
Morris,  Judges, 

Sfldt— Rowannah— Act  VII.  of  1864,  Section  16. 

Reference  to  the  High  Courts  under  Section 
2g6  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Midnapore. 

The  Queen 

7)ersus 

Chundee  Churn  Dass,  Petitioner, 

Baboo   B  hoy  rub    Chunder  Banerjee  for 
the  Petitioner. 

Where  a  person,  who  had  taken  a  quantity  of  salt 
under  a  rowannah  for  transit  from  Calcutta  to  hi.s  golah, 
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part  of  the  journey  to  be  performed  by  water  and  part 
by  land,  conveyed  a  portion  of  it  to  his  golah  where  the, 
rowannah  was,  and  was  conveying  the  rest  in  two 
separate  batches  by  land,  it  was  held  that  he  could  not 
be  convicted  under  Act  VII.  of  1S64,  Section  16, 

Reference, — One  Chundee  Churn  Dass 
took  350  maunds  of  salt  under  a  rowannah, 
which  specified  that  the  salt  was  to  be 
conveyed  from  Calcutta  to  his  golah,  and 
that  part  of  the  journey  was  to  be  performed 
on  pack  bullocks. 

When  the  boat  had  gone  as  far  as  it  could, 
the  transit  by  bullocks  commenced.  The 
police  then  appeared  on  the  spot,  and  found 
some  of  the  salt  in  the  golah,  and  some  on 
two  separate  batches  of  bullocks.  The  boat 
was  about  i  miles  from  the  golah,  and  the 
police  who  asked  for  the  covering  rowannah 
had  to  go  to  the  boat  before  they  could  find 
the  rowannah  ;  it  was  then  produced. 

Chundee  Churn  Dass  was  then  prosecuted 
for  having  in  his  possession  contraband  salt, 
and  the  Deputy  Magistrate  convicted  him, 
being  of  opinion  that  the  salt  in  transit  on 
the  bullocks  and  in  the  golah  was  contra- 
band, as  the  rowannah  was  not  with  it. 

Chundee  Churn  appealed  to  me,  and  I 
upheld  the  conviction.  But  the  matter  has 
again  been  argued  before  me,  and  I  am  now 
of  opinion  that  the  conviction  was  wrong 
in  law. 

It  is  not  denied  that  the  salt  found  on  the 
road  and  in  the  golah  was  part  of  that 
mentioned  in  the  rowannah,  and  therefore, 
under  Section  16,  Act  VII.  of  1864,  it  cannot 
be  held  to  be  contraband.  The  conviction 
was  under  this  Section. 

There  is  no  doubt  that  Chundee  Churn 
committed  a  breach  of  Rules  33  and  34  issued 
by  the  Government,  but  there  is  no  penalty 
provided  for  a  breach  of  those  -Rules,  and 
therefore  I  am  of  opinion  that  the  conviction 
and  sentence  should  be  set  aside. 

Judgment  of  the  High  Court, 

Phear,  J , — We  are  of  opinion,  on  the  facts 
which  the  Judge  states  in  his  letter  of 
reference,  and  which  appear  on  the  record, 
that  no  breach,  either  of  the  Salt  Act  or  of 
the  (xovernraent  Rules,  was  committed  by 
the  accused.  The  conviction  and  sentence 
must,  therefore,  be  set  aside  ;  and  if  the  fine 
has  been  paid,  it  must  be  refunded,  and  the 
1  property  confiscated  must  be  restored. 
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The  22nd  August  1874. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Deaf  and  dumb  person— Act  X.  of  1872,  Sec- 
tion 186. 

Reference  io  the' High  Court,  under  Section 
186  of  the  Code  of  Criminal  Procedure^  hy 
the  Magistrate  of  Purneah, 

The  Queen 
versus 

liowka. 

Under  the  circumstances  uf  this  case,  in  which  a 
prisoner,  who  was  deaf  and  dumb,  had  a  further  oppor- 
tunity f^ven  him  of  being  heard  in  det'cncc,  the  Court, 
under  Section  1S6  of  the  Code  of  Criminal  Procedure, 
confirmed  the  conviction  by  the  Magistrate. 

Phear,  ^.— We  have  given  consideration 
to  the  return  of  the  Magistrate  now  before 
us  ;*  and  although  the  prisoner  has  not  been 
able  to  defend  himself,  or  perhaps  entirely 
to  understand  the  proceedings  of  the  trial, 
yet,  on  the  whole,  we  think  that  there  can  be 
no  reasonable  doubt  of  his  having  been  very 
well  aware  of  what  he  was  about  at  the  time 
when  he  was  apprehended ;  and  on  the 
second  limited  inquiry  before  the  Magistrate, 
it  was  pretty  clear  from  the  evidence  given 
by  the  prisoner's  brother  that  the  prisoner 
knew  that  he  was  called  upon  to  defend 
himself,  and  that  in  substance  he  asserted  his 
innocence ;  in  other  words,  he  pleaded  so  far 
as  he  could  plead  to  the  charge. 

We  learn  further  that,  at  the  trial,  he  had 
the  separate  assistance  of  an  experienced 
vakeel,  and  we  think  that  the  evidence  which 
was  adduced  at  the  trial  under  the  circum- 
stances described  to  us.  and  which  was  care- 
fully Matched  and  tested  by  this  vakeel,  may 
be  treated  as  good  and  sound  materials 
whereon  to  form  an  opinion  as  to  the  truth 
of  the  charge  against  the  prisoner,  notwith- 
standing the  fact  which  has  already  been 
mentioned  that  he  was  unable  to  take  that 
personal  part  in  the  proceedings  which  an 
accused  person  is  always  expected  10  take,  in 
order  that  they  may  be  fair  and  just  towards 
him.  Then,  if  we  look  at  the  evidence  and 
accept  it  as  trustworthy,  there  can  be  no 
doubt  whatever  that  the  prisoner  was  taken 
in  the  very  act  of  committing  burglary 
together  with  others,  and  that,  upon  his  being 
seized,  he  defended  himself  with  a  latee, 
knocked  down  the  father  of  the  prosecutor, 

*  Vide  ante,  p.  35. 


and  ver}'  nearly  succeeded  in  gelling  away. 
This  of  itself  goes  far  to  show  that  he  was 
aware  of  the  criminality  of  his  coniuct,  and, 
on  the  whole,  we  see  no  reasonable  groasd 
upon  which  he  can  be  acquitted  of  the  charge 
upon  which  his  companion  has  been  found 
guilty.  Therefore,  in  exercise  of  the  discre- 
tion which  is  reposed  in  us  by  Section  iS6 
of  the  Criminal  Procedure  Code,  we  confinn 
the  conviction  of  the  prisoner  of  the  offence 
of  burglary  under  Section  457  of  the  Penal 
Code,  which  was  made  by  the  Joint  Magis- 
trate, and  sentence  him  to  suffer  rigorous 
imprisonment  for  one  year  to  be  reckoned 
from  the  date  of  trial  in  the  Magistrate's 
Court. 


The  24th  August  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romebh 
Ch under  IMillcr,  Judges, 

Married  woman,    Enticing^  away — Alternatife 
finding^— Act  XLV.  of  i860.  Section  496. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Rajshahye,  on  a 
cha^'ge    of  enticing   or   taking  away,    ttr 

.  detaining  ivith  a  criminal  intent,  a  married 
woman. 

The  Queen 

I'ersus 
Mothoora  Naih  Roy,  Appellant. 

Baboo  Kalec  Mohun  Dass  for  the 
Appellant. 

A  finding  exactly  in  the  words  of  Section  49^  of  the 
Penal  Code — that  the  prisoner  took  or  enticed  away  a 
married  woman  from  her  husband,  or  some  person  bav- 
ing  the  care  of  her  on  his  behalf,  with  intent  that  she 
may  have  illicit  intercourse  with  any  pereon,  or  con- 
cealed or  detained  such  woman  xvith  a  like  intent — 
though  not  actually  illeg-aU  when  it  is  doubtful  which  of 
the  several  offences  has  been  committed,  is  a  finding 
which  ought  not  to  be  resorted  to  if  it  can  be  avdded. 
and  it  can  be  determined  under  which  part  of  the 
Section  the  prisoner  is  guilty. 

Marfiby,  J. — The  conviction  of  the  pri- 
soner in  this  case  follows  almost  exactly  the 
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words  of  Section  498  of  the  Indian  Penal 
Code,  adopting  all  the  different  alternatives 
in  that  Section,  and  finding  that  the  prisoner 
took  or  enticed  away  a  married  woman  from 
her  husband «  or  some  person  having  the  care 
of  her  on  his  behalf,  with  intent  that  she 
may  have  illicit  intercourse  with  any  person, 
or  concealed  or  detained  such  woman  with  a 
like  intent.  A  finding  in  that  form,  although 
perhaps  not  actually  illegal  under  certain 
circumstances,  namely,  when  it  is  doubtful 
which  of  the  several  offences  had  been  com- 
mitted, is  nevertheless  a  finding  which  ought 
not  to  have  been  resDrted  to  if  it  could  pos- 
sibly be  avoided  ;  and  it  was  clearly  unne- 
cessary in  this  case,  because,  when  we  turn 
to  the  judgment  of  the  Court  below,  we  find 
that  it  is  only  upon  the  latter  part  of  the 
Section  that  the  conviction  turned.  What 
the  Judge  clearly  intended  to  find  was  that 
the  prisoner  concealed  or  detained  the 
woman  with  the  intent  mentioned  in  the 
Section.  And  a  closer  examination  of  the 
judgment  also  leaves  no  doubt  on  our  minds 
that  of  those  two  alternatives  it  was  the  con- 
cealment which  the  Sessions  Judge  really 
intended  to  find  to  have  taken  place.  We 
shall,  therefore,  treat  this  case  as  if  the  find- 
ing had  been  in  accordance  with  the  judg- 
ment, namely,  that  the  prisoner  had  con- 
cealed a  woman  whom  he  knew,  or  had  rea- 
son to  believe,  to  be  the  wife  of  another  per- 
son, with  an  Intent  of  having  illicit  inter- 
course with  her.  Now,  that  the  woman  in 
question  had  been  married  to  the  prosecutor 
is  beyond  dispute ;  it  is  proved,  both  by  the 
witnesses  for  the  prosecution  and  by  the 
witnesses  for  the  defence,  nor  have  we  'xx^y 
doubt  whatsoever,  although,  as  found  by  the 
Court  below,  the  prisoner  never  had,  in  fact, 
illicit  intercourse  with  the  woman,  that  his 
object  was  to  have  illicit  intercourse  with 
her.  The  question,  therefore,  is  whether  he 
did,  within  the  meaning  of  that  Section,  con- 
ceal the  woman,  knowing,  or  having  reason  to 
believe,  her  to  be  the  wife  of  another  man. 
Now,  with  regard  to  the  concealment,  the 
view  that  the  Sessions  Judge  has  taken  is 
that,  inasmuch  as  the  husband  was  diligently 
searching  for  the  wife  in  the  neighbourhood, 
where  she  was  ultimately  found  in  the  pri- 
sonvr's  house^  and  had  taken  out  a  warrant 
against  her  (on  what  ground  it  does  not 
exactly  appear),  his  object  being  to  recover 
her  person,  the  prisoner  must  have  known 
all  that;  and  that,  therefore,  it  must  be  pre- 
sumed that  he  •oncealed  her  from  her  hus- 
band. Now,  the  only  evidence  that  we  have 
in  this  case  as  to  t^e  steps  that  were  taken 


by  the  husband  to  search  for  his  wife  is  that 
which  comes  from  the  husband  himself.  If 
this  had  been  a  case  in  which  the  husband 
and  wife  had  lived  for  a  considerable  period 
continuously  and  on  good  terms  together, 
and  the  wife  had  now  left  the  husband  for 
the  first  time,  we  might  have  been  satisfied 
that  the  husband  was  really  and  vigorously 
searching  for  his  wife,  and  possibly  the 
inference  drawn  by  the  Sessions  Judge  would 
have  been  justified.  But  it  is  impossible  not 
tj  bear  in  mind  that  this  Section  contains 
provisions  of  the  law,  which,  although  they 
may  serve  very  useful  purposes  to  protect  the 
husband,  may  also  be  used  by  unscrupulous 
persons  for  purposes  of  a  totally  different 
kind ;  and  looking  to  all  the  facts,  to  the 
whole  history  of  the  married  life  of  these 
parties  as  disclosed  by  the  evidence,  to  the 
character  of  the  husband  and  the  wife,  and 
to  the  previous  relations  between  them,  we 
think  that  it  requires  great  caution  in  com- 
ing to  the  conclusion  that  the  husband, 
although  he  may  have  been  desirous  to  give 
some  color  to  the  assertion  that  he  was 
seeking  for  his  wife,  was  really  anxious  to 
recover  her.  The  inference,  therefore,  which 
is  drawn  from  the  husband's  conduct,  unfa- 
vorable to  the  prisoner,  appears  to  us,  in  this 
case,  to  rest  upon  very  insecure  ground.  If 
the  husband  had  really  been  anxious  to 
recover  his  wife,  as  he  would  wish  us  to 
believe,  it  would  have  been  very  easy  to 
show  by  the  evidence  of  the  other  witnesses, 
who  were  actually  called,  what  inquiries  he 
had  made  for  her  in  that  neighbourhood  It 
would  seem  most  probable  that  he  would 
make  some  inquiry  of  the  prisoner  himself, 
upon  whom  his  suspicions  had  fallen. 
Several  persons,  friends  of  the  prosecutor, 
and  who  were  acquainted  also  with  the  pri- 
soner, were  called  as  witnesses  for  the  pro- 
secution ;  but  no  attempt  was  made  to  show 
from  them  what  the  prosecutor  really  had 
done  to  recover  his  wife.  That  statement 
rests  wholly  upon  his  assertion,  and  it  is 
upon  that  assertion  alone  that  the  inference 
is  drawn  that  Mothoora  Nath,  the  prisoner, 
must  have  known  that  he  was  seeking  for 
his  wife.  The  mere  fact  that  the  prisoner 
kept  his  relations  with  this  woman  secret 
would  afford  no  inference  against  him;  that, 
as  a  Hindoo,  he  would  naturally  do. 

There  is  also  another  part  of  the  case, 
upon  which  we  think  a  very  great  dj)ubt 
rests.  We  are  not  prepared  to  say  upon  this 
evidence  that  there  had  been  a  divorce ;  but 
it  is  admitted  that,  since  the  marriage,  the 
parties  had  been  separated  for  considerable 
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periods ;  once  as  long  as  six  years,  and  the 
evidence  of  their  having  lived  together  at 
all  of  late  years  is  very  vague.  It  is  also 
perfectly  certain  that,  long  prior  to  this 
occurrence,  it  had  been  asserted  by  the 
woman's  uncle  that  a  divorce  had  taken 
place ;  and  that  the  uncle  successfully  prose- 
cuted the  husband  for  attempting  to  take  the 
woman  away  from  his  house,  which  was  the 
occasion  on  which  it  was  alleged  that  she 
was  no  longer  the  prosecutor's  wife.  Of 
coarse,  that  does  not  establish,  nor  do  we  say 
it  establishes,  that  a  divorce  actually  took 
place;  but  it  shows  that  there  was  certainly 
some  talk  about  a  divorce.  No  doubt,  there 
is  some  force  in  the  observation  of  the 
Sessions  Judge  that,  at  the  very  commence- 
ment of  this  charge,  the  statement  was  not 
made  by  the  prisoner  that  he  believed  the 
divorce  to  be  a  real  one;  but,  immediately 
after  that,  he  corrected  the  error,  and  it 
appears  from  the  judgment  that  he  made  a 
special  application  to  the  Magistrate  to  add 
that  to  his  defence.  Under  all  the  circum- 
stances of  this  case,  we  do  rot  think  it 
would  be  pafe  to  infer  that,  at  tiic  lime  when 
these  parties,  the  prisoner  and  the  woman, 
were  together,  he  knew  or  believed  her  to 
be  then  a  married  woman.  No  doubt,  we 
should  generally  be  very  unwilling  to  inter- 
fere with  a  concurrent  finding  of  the  District 
Judge  and  two  assessors,  who  have  beard 
the  witnesses ;  but,  as  regards  the  second 
point  particularly,  it  is  not  a  question  which 
turns  so  much  upon  the  credibility  of  the 
witnesses,  as  what  is  the  proper  inference  to 
be  drawn  from  the  facts  which  they  stated. 
Considering  that  there  had  been  an  undoubted 
assertion  long  before  this  case  on  the  part 
of  one  of  the  relatives  of  the  woman  that  a 
divorce  had  taken  place,  and  that  that  asser- 
tion is  still  persisted  in  by  others  of  her 
relatives,  we  think  it  would  not  be  safe  to 
assume  that  the  prisoner,  at  the  time  when 
the  woman  was  with  him,  knew  or  believed 
that  she  was  a  married  woman.  Under  all 
the  circumstances  of  the  case,  we  do  not 
consider  that  the  evidence  is  such  as  to  jus- 
tify the  conviction.  We,  therefore,  set  aside 
the  conviction  and  sentence,  and  order  the 
prisoner  to  be  acquitted  and  released.  I 
have  only  to  add  that  the  District  Judge 
seems  to  have  placed  some  reliance  upon  an 
alleged  attempt  of  the  prisoner  to  procure 
evicl.ence  which  was  false.  That  was  not  in 
any  way  established  at  the  trial,  and  there- 
fore we  have  put  that  part  of  the  case 
entirely  out  of  our  consideration. 


The  24ih  August  1874. 

Present  : 

The  Hon'ble  \V.  Markby  and  Romesh 
Chunder  flitter.  Judges, 

Recogfnizances— Surety— Act  X.  of  1872,  Sec- 
tions I2S  39^  *nd  397- 

(^Miscellaneous  Case.) 

Kristo  Prosad  Mundle,  Petitioner, 

Baboo  Door g a  Mohtiu  Dass 
for  the  Petitioner. 

The  powers  contained  in  Sections  .vy5  and  307  of  the 
Code  of  Criminal  Procedure  extend,  not  only  to  rccp*- 
nizanccs  taken  by  a  Ma'^istrate  for  the  appearaaceo^ 
an  accused  person  by  a  surety  under  Section  J25,  l»t 
also  tijsuch  reco<^nizanccs  when  taken  hy  a  police-officer. 

Markby,  J. — There  is  only  one  point  for 
our  consideration  in  this  case,  and  that  is, 
whether  the  powers  contained  in  Sections 
396  and  397  of  the  Criminal  Procedure 
Code  apply  to  a  case  in  which  a  recognizance 
had  been  given  to  the  police  for  the  appear- 
ance of  an  accused  person  by  a  surety  under 
Section  125.  The  terms  of  Section  398,^6 
think,  make  it  quite  clear  that  those  tvo 
preceding  Sections  extend,  not  only  to  reoog- 
nixances  taken  by  a  Magistrate,  but  also  \o 
recognizances  taken  by  a  police-officer. 

The  application  must,  therefore,  be  dis- 
missed. 


The  27th  August  1874. 

Present  : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mittei,  fudges. 

Recognizance— Surety— Act  X.  of  1872^ 
Section  495. 

(Miscellaneous  Cases.) 

Baboo  Futleh  Bahadoor,  Petitioner, 

versus 

Mr.  Gibbon,  Opposite  Party, 

Mr.  y,  H,  A.  Branson  and  Baboo  Chunder 
Madhub  GJiose  for  the  Petitioner. 

The  Advocate- General  ami  Moonshee  Mah'^- 
med  Vusoo/iox  Opposite  Party. 

Lall  Mahomed,  Petitioner , 

versus 

Mr.  Gibbon,  Opposite  Party. 

Mr,  y.  H.  A.  Branson  and  Baboo  Mokesk 
Chunder  Chowdhry  for  the  Petiiiooer. 

The  Advocate- General  and  Moonshee  Make- 
med  Yusoof\ox  Oppdfeite  Party. 

The  Hi^h  Court  reduced  the  amount  of  recogniraocrs 

required  in  this  case,  as  it  iv^  very  much  in  ejcctss  of, 
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and  out  of  proportion  to,  the  mean^  of  the  party  accused, 
Section  493  of  the  Code  of  Criminal  Procedure  requiring" 
that  the  Magistrate  should  look  to  the  means  of  th? 
party  ordered  to  Hnd  sureties. 

Markby'y  J. — In  ihe  first  of  these  two 
cases, .  namely,  that  in  which  Baboo  Fatteh 
Bahadoor  has  been  called  upon  to  find  sureties 
to  keep  the  peace,  we  think  that  the  order 
of  the  Magistrate  must  be  quashed.  The 
law  now  is  clear  and  express  upon  the  point 
that  the  Magistrate,  although  he  may,  upon 
any  information  or  report  which  is  reasonably 
credible,  issue  summons,  must,  before  he  binds 
over  a  person,  adjudicate  upon  the  evidence 
before  him.  Now,  in  the  case  of  Futteh 
Bahadoor,  it  does  not  appear  that  any 
evidence  was  before  him.  There  had  been 
another  case  connected  with  this  in  which  he 
had  taken  evidence,  but  the  Magistrate  could 
not  use  ihe  evfdence  taken  in  that  ca.se  as 
evidence  in  this,  where  the  parties  were 
different.  Therefore,  that  order  must  be 
quashed. 

As  regards  the  case   of  Lall   Mahomed, 
as  has  been  observed  by  the  Sessions  Judge, 
there   is    evidence   upon   the   record    under 
Secuon  IK)']  of  tlie  Criminal  Procedure  Code, 
and  we  should  not  be  justified  in  interfering 
with  the  conclusion   which   the    Magistrate 
has  come   to   upon   the   evidence.     But    it 
appears  to  us  that  the  amount  in  which  the 
petitioner  has  been  bound  over  is  altogether 
beyond   what   the   Magistrate   was    justified 
in  requiring.     The   petitioner   in   this   case 
appears  to  be  a  servant  of  Futteh   Bahadoor, 
and   he    has  been  ordered  to  enter  into  a 
personal     recognizance     in     the     sum     of 
10,000   rupees,    and    to    find    two    sureties, 
each   for    5,000    rupees.     He    has    put    in 
an  affidavit,    which    was    wholly    uncontra- 
dicted, and  in  which  he  states  that  his  whole 
property    in    the   world   is  worth   less  than 
1,000  rupees  ;  and  although  it  appears  that 
his  master,  in  order  to  procure  his  libera- 
tion, furnished  the  necessary  security  pending 
this  inquiry,  yet  it  does  not  at  all  follow,  nor 
have  we  any  reason  to  suppose,  that  he  would 
be  willing  to  enter  into  that  security  for  any 
longer  period. 

We  are  disposed  to  think  that  the 
Magistrate  has  rather  looked  to  the  means  of 
the  master  than  (as  required  by  Section  493) 
10  the  means  of  the  party  himself,  who  was 
ordered  to  find  sureties.  Of  course,  we 
should  very  seldom  interfere  in  a  matter 
like  this,  which  is  generally  a  matter  entirely 
within  the  discretion  of  the  Magistrate;  but 
we  think  that,  in  this  case,  the  amount  of 
security  is  altogetter  out  of  proportion   to 


the  maans  of  the  party,  and  that,  in  fact,  the 
order  of  the  Magistrate  is  tantamount  to  an 
order  for  imprisonment.  It  could  not  possi- 
bly be  expected  that  this  man,  Lall  Mahomed, 
could  comply  with  this  order.  Under  these 
peculiar  circumstances,  we  think  we  ought 
to  reduce  the  amount  of  security.  We  have 
the  opinion  of  the  Sessions  Judge,  from 
which  we  see  no  reason  to  differ,  as  to  what 
would  be  a  reasonable  amount,  and  we  think 
that  the  petitioner  Lall  Mahomed  should 
be  required  to  enter  into  his  own  personal 
recognizance  for  i,ooo  rupees,  and  to  find 
either  one  surety  for  i,ooo  rupees,  or 
two  sureties  for  500  rupees  each.  The 
order  of  the  Magistrate  is  set  aside,  and 
the  above  order  is  made  in  lieu  thereof. 


The  29lh  August  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Procedure— Trial  of  case— Prose  cut  ion— 
Appeal—  Mag^istrate. 

(Miscellaneous  Case.) 

Het  Lall  Roy,  Petitioner, 

Mr.  M.  M.  Ghose  and  Baboo  Doorga 
Mohun  Dass  for  Petitioner. 

• 

VVhere  a  Magistrate  took  an  active  part  in  the  prose- 
cution of  the  prisoners,  and  recorded  the  evidence  of  the 
material  witnesses  preliminary  to  deciding  whether  the 
case  should  eo  to  trial  or  not,  and  by  whom  it  should  be 
tried,  it  was  held  that  he  was  not  a  proper  Court  to  hear 
the  appeal  from  the  conviction  come  to  in  the  case. 

Phear,  J, — We  think  that,  regard  being 
had  to  the  circumstances  of  these  prosecutions 
and  the  facts  which  have  occurred,  we  shall 
promote  the  ends  of  justice  by  ordering  that 
the  three  appeals  which  are  pending  before 
the  Magistrate  of  Furreedpore  should  be 
transferred  tD  the  Judge  of  Backergunge  for 
trial.  According  to  the  explanation  which 
has  been  sent  to  us  by  the  Magistrate,  it 
appears  very  plain  that  he  took  an  active 
part,  if  not  in  actually  instituting  each  pro- 
secution, yet  in  inviting  in  a  somewhat 
special  manner,  and  in  procuring  the  evi- 
dence upon  which  the  prosecution  was  to 
be  placed,  and  was,  in  fact,  afterwards  insti- 
tuted. He  has  also  done  much  in  the  way 
of  directing  the  course  of  the  prosecutions, 
as  well  as  in  a  certain  sense  acted  as  a 
committing  ofHcer;  that  is,  he  has  in  each  case 
taken  the  deposition  of  the  material  witnesses, 
and  in   view  of  these   depositions  decided 
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whether  the  case  should  go  to  IkrI  or  not, 
and  by  whom  it  shoukl  be  tried.  In  a  cer- 
tain sense,  be  has  committed  each  case 
to  the  different  judicial  officers  for  trial.  It 
is,  therefore,  not  desirable,  and  would  be  hardly 
fair  to  the  Magistrate  himself,  that  he  should 
be  the  Appellate  Court,  which  is  to  hear  and 
determine  the  appeals  preferred  against  ihe 
convictions,  which  have  been  come  to  in  these 
different  cases.  These  remarks  apply,  of 
course,  only  to  those  cases  which  are  pend- 
ing in  appeal  before  the  Magistrate  himself, 
or  which  are  likely  so  to  come  before  the 
Magistrate,  arising  out  of  the  prosecutions 
which  have  been  spoken  of.  But  the  Magis 
trate  has  caused  two  appeals  which  had  been 
preferred  to  the  Additional  Judge  of  Furreed- 
pore  to  be  sent  up  to  this  Court,  although 
no  order  was  made  by  this  Court  to  that  end, 
and  these,  no  doubt,  are  not  affected  by  the 
foregoing  considerations.  However,  as  these 
cases  are  very  nearly  connected  with  the 
other  cases,  and  the  records  of  all  are  now- 
here, it  will,  we  think,  be  most  convenient 
that  all  should  be  dealt  with  together.  We, 
therefore,  direct  that  the  five  appeals  be  sent 
to  the  Judge  of  Backergunge  for  trial.  And 
the  same  order  will  be  made  with  reference 
to  all  other  appeals  which  may  arise  out  of 
this  set  of  prosecutions. 

Pending  appeal,  let  the  prisoner  be  re- 
leased on  the  same  amount  of  bail  that  was 
taken  by  the  Ofliciating  Magistrate,  namely, 
Rs.  300  in  each  of  the  five  cases. 


The  4th  September  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Milter,  Judges. 

Summary  procedure  —Tolls  -  -Extortionately — 
Act  X.  of  1872,  Chapter  XVIII.— Act  VII L  of 
1851,  Sections  3  and  6. 

(Miscellaneous  Case.) 

Uttom  Chunder  (^angooly.  Petitioner, 

versus 

Issur  Chunder  Mookerjee,  Opposite  Party. 

Baboo  Umhica  Churn  Bose  for  Petitioner. 

BaboO'  Juggadanund  Mookerjee  for  Opposite 

Party. 

A  charge  of  an  illeg-al  demand  of  toll  under  Act  V'lII. 
of  1851,  Section  6,  ought  not  to  be  dealt  with  summarily 
under  Chapter  XVIII.  of  the  Code  of  Criminal  Procedure', 


The  power  of  levying  tolls  under  Act  VIII.  of  1S51  s 
vested  in  the  Lieutenant-Governor  of  Bengal,  and  k 
restricted  to  levying  toils  only  at  the  toll-bar :  the  estab- 
lishment of  a  toll  must  be  by  some  distinct  resolutioa  of 
the  Government  notified  in  some  way  or  other  by  tlie 
Gjvernment. 

The  word  "  extortionately  "  in  Section  6,  Act  VI IL  ef 
1S51,  is  not  used  in  the  same  sense  as  it  is  used  in  tte 
Pena)  Code,  but  as  meaning  an  unlawful  demand  of  t<J1 
accompanied  by  pressure ;  the  pressure  in  this  case 
being  the  exercise  of  the  powers  indicated  in  Sectioa  3  at 
the  Act  by  seizing  the  complainant's  horse^andcarts,  and 
detaining  them  until  the  toll  was  paid. 

Markby,  J. — This  case  comes  before  us, 
the  record  having  been  sent  for  under  Section 
279   of   the   Code   of   Criminal    Procedure. 
The  proceedings  relate  to  a  complaint  made 
by  Uitom  Chunder  Gangooly  to  the  Magis- 
irate   of   How  rah,    which   was   disposed   of 
summarily   by   the  Deputy  Magistrate,    Mr. 
Rickcits,   and   the  complaint  related  to   an 
illegal   demand   of    toll    upon   a    hig^hway. 
Now,  at  the  outset,  there  seems  to  have  been 
an  error  in  the  proceedings.     The  real  com- 
plaint in  this  case  was  not  of  extortion  in 
the  sense  in  which  that  word  is  used  in  the 
Penal  Code,  which  includes,  as  one  of  the 
elements,*  dishonesty.     No    dishonest    pro- 
ceedings were  charged  against  the  defendant 
The   charge   was   really   one   of    an    illegal 
demand  of  toll  under  Section  6  of  Act  VIII. 
of  1851,  although  that  provision  of  the  law 
was  not  alluded  to  in  the  petition.     The  case 
ought  not,  therefore,  to  have  been  dealt  wilb 
summarily:  that  was  an  oversight;  but  that 
is  not  the  question  upon  which  the  proceedings 
were    sent   for   by   us.     The   ground   upon 
which  the  proceedings  were  sent  for  by  ns 
was  that  the  view  of  the  law  relating  to  this 
matter,  as  stated  by  the  Deputy  Magistrate 
in  his  judgment,  did  not  appear  10  us  to  be 
correct.     He  stales  that  ihe  charge  was  of 
illegally  demanding  and  taking  toll  on  account 
of  two  carls  travelling  on  the  Benares  road 
about  a  mile  from  the  toll-bar.     That  is  bow 
the   Deputy    Magistrate   states   the   charge. 
Then   he   savs   that   the   defendant   admits 
having  taken  toll,  and  produces  his  authoriar 
from  the  Chairman  to  the  HowrahMunicioalitv 
for  having  done  so.     The  Deputy  Magistrate 
then  finds  that  the  authority  produced  by  the 
defendant  empowers  him  to  collect  toll  on 
carts  on  the  Benares  road,  without  specifying 
anv    limit    or   distance   from   the   loU-bar; 
and  he  states  his  opinion  that,  inasmucb^as 
the  authority  is  so  worded,  the  defendant  has 
a   right  to   demai\d    and  take  tolls  on  the 
Benares   road   within   the   Howrah  district, 
thereby  evidently  meaning  anywhere  on  the 
Benares   road   within   the   Howrah  district. 
It  appearing  to  us  to  be  very  doubtful  whether 
any  such  power  as  that  c^ald  exist,  we  called 
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upon  the  defendant  Issur  Chunder  Mookerjee, 
to  whom  notice  had  been  given,  and  who  has 
now  appeared  before  us  through  the  junior 
Government  Pleader,  to  show  that  he  has 
such  power  as  there  alleged.  Now,  so  far 
from  showing  that  he  has  any  such  general 
power  to  collect  tolls  anywhere  upon  the 
Benares  road  as  is  here  stated,  we  feel  bound 
to  say  that,  so  far  as  we  have  seen  at  present, 
it  has  not  been  shown  that  this  toll  has  ever 
been  legally  constituted  at  all.  (3f  course,  in 
expressing  this  opinion,  we  desire  it  to  be 
distinctly  understood  that  we  express  it  only 
upon  the  documents  which  have  been  pro- 
duced before  us.  The  origin  of  the  right  to 
collect  tolls  is  admitted  to  be  Act  VIII.  of 
185 1  of  the  Acts  of  the  Governor-General 
in  Council.  That  Act,  by  Seel  ion  2,  empowers 
the  Governor  of  the  Presidency  of  Fort 
William  in  Bengal  to  cause  such  rates  of  toll, 
not  exceeding  the  rates  mentioned  in  the 
schedule,  as  he  thinks  fit  to  be  levied  upon 
any  road  or  bridge  which  has  been,  or  shall 
thereafter  be,  made  or  repaired  at  the  expense 
of  the  Government.  It  is  conceded,  and  as 
far  as  we  see  rightly  conceded,  that  the 
powers  contained  in  the  Act  are  now  vesled 
in  the  Lieutenant-Governor  of  Bengal,  who, 
for  a  great  many  purposes,  has  been  substituted 
for  the.  Governor  of  Bengal  ;  and  "although 
it  does  not  appear  that  this  particular  road  is 
now  maintained  at  the  expense  of  the 
Government,  as  far  as  we  have  seen  there  is 
no  reason  why  the  Lieutenant-Governor  of 
Bengal  should  not  still  exercise  the  powers 
which  he  has  under  this  Act  with  reference 
to  this  road.  The  maintenance  of  the  road 
is  provided  for  by  the  Government  through 
the  Municipality  of  Howrah,  and,  at  any  rate, 
we  see  no  reason  at  present  to  doubt  that  the 
Government  may  still  exercise  their  power 
of  fiising  tolls  upon  this  road,  provided  they 
do  so  in  a  proper  way.  What  has  not  been 
shown  to  us  is  that  the  Lieutenant-Governor 
ever  has,  by  a  proper  and  formal  act,  created 
this  particular  toll.  AH  that  has  been  shown 
to  us  is  two  letters  from  the  Junior  Secretary 
to  the  Government  of  Bengal  to  an  officer 
called  Officiating  Chief  Engineer,  dated 
respectively  the  13th  September  1858  and  20th 
November  1858,  stating  generally  the  decision 
of»the  Lieutenant-Governor  to  assess  tolls 
upon  certain  roads.  But  we  do  not  consider 
that  that  alone  would  be  sufficient  to  estab- 
Ksh  this  loll.  The  establishment  of  a  toll 
must  be  by  some,  distinct  resolution  of  the 
Government  c^me  to  for  that  purpose,  and 
in  some  way  or  other  notified  by  the  (xovern- 
ment.     Of  cours€,»we  must  not  be  under- 


stood as  now  laying  down  any  special  form 
which  the  Government  is  bound  to  adopt; 
all  that  we  say  is  that  the  mere  production 
of  these  two  letters  is  not  sufficient  to  show 
that  this  toll  has  ever  been  legally  establish- 
ed. It  has  been  distinctly  admitted  in  the 
letter  of  the  I3ih  March  1874  that  the  toll 
was  not  established  until  after  the  20th  June 
1S65.  It  could  not,  therefore,  have  been 
an  old  t,oll  established  during  the  time  when 
these  powers  were  vested  in  the  Governor- 
General  in  Council.  It  is  a  new  toll,  that 
is  to  say,  a  toll  established  since  1865, 
and  the  proper  mode  of  showing  that  that  toll 
was  legally  established  would  have  been  to 
produce  the  order  of  the  Government  estab- 
lishing such  toll.  That  has  not  been  done, 
and,  therefore,  the  legal  origin  of  the  toll  has 
not  been  shown  to  us.  It  is,  I  repeat,  to  be 
fully  understood  that  we  e>; press  this  opinion 
only  upon  the  documents  which  are  now 
before  us. 

But,  further  than  that,  it  has  been  contend- 
ed that,  under  this  Act,  the  Lieutenant- 
Governor  has  no  authority  to  direct  tolls  to 
be  Icvictl  at  any  other  i)lace  than  at  the  toll- 
bar ;  and,  after  hearing  the  arguments,  we 
concur  in  that  view  of  the  Jaw.  In  the 
first  place,  it  seems  to  us  that  any  other 
view  of  the  law  would  be  unreasonable,  and 
would  lead  to  the  greatest  confusion.  The 
object  of  a  toll-bar  is  to  inform  the  public 
of  the  place  at  which  the  toll  is  to  be  de- 
manded; and  if  persons  can  be  authorized 
to  stop  a  carriage  at  any  spot  in  the  road  and 
demand  toll  there,  then  constant  doubts 
and  disputes  would  arise,  and  the  toll-bars 
would  become  perfectly  useless.  Now  this, 
which  is  a  reasonable  view  of  the  matter 
independently  of  the  Act,  is,  we  think,  borne 
out  by  the  Act  itself,  and  also  (as  far  as  we 
have  been  able  to  see)  by  the  practice  which 
has  been  pursued  under  the  Act. 

Section  7  of  Act  VIII.  of  1851  clearly 
contemplates  the  taking  of  tolls  at  the  toll- 
bar.  'It  provides  that  a  table  of  the  tolls 
authorized  to  be  taken  at  any  toll-gate  or 
station  shall  be  put  up  in  a  conspicuous  place 
near  such  gate  or  station,  and  so  forth.  That 
provision  of  the  Act  would  be  quite  nuga- 
tory, if  the  tolls  can  be  taken  at  any  other 
place  except  the  toll-gate.  Then  we  also 
find  that,  in  a  resolution  of  the  Lieutenant- 
Governor  of  Bengal  of  the  31st  January 
1862,  which  has  been  read  to  us,  it  is- laid 
down,  as  a  general  rule  applicable  to  all  tolls 
on  public  roads  throughout  the  districts 
under  the  Lieutenant-Governor  of  Bengal, 
that  the  tolls  are  to  be  levied  at  each  time  of 
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passing  the  loll-gatc,  thereby  clearly  indicat- 
ing that  they  are  not  to  be  levied  at  any 
other  time  or  place.  Further  than  that, 
when  we  look  to  this  defendant's  owa  lease, 
we  find  that  that  was  drawn  precisely  with  the 
same  view.  It  says  that  Issiir  Chunder 
Mookerjee  is  authorized  to  collect  tolls  under 
the  provisions  of  Acts  VIII.  of  185 1  and 
XV.  of  1864  "at  the  Benares  road  toll- 
bar."  There  is  nothing  whatever  in  this 
lease  to  authorize'  the  defendant  to  collect 
tolls  at  any  other  place.  It  seems  to  us, 
therefore,  upon  a  reasonable  view  of  the 
matter,  upon  the  words  of  the  Act,  and  also 
upon  the  practice  pursued  under  the  Act, 
that  it  is  at  the  toll-bar  alone  that  the  tolls 
can  be  collected. 

The  only  other  question  which  requires 
any  observation  is  as  to  the  meaning  of  the 
word  '*  extortionately "  in  Section  6  of  Act 
VIII.  of  1851.  It  was  conceded  very  pro- 
perly by  Baboo  Umbica  Churn  Bose,  who 
appears  for  the  petitioner,  that  no  dishonesty 
was  charged  against  the  defendant  in  this 
case,  and  therefore,  as  I  have  said  before, 
the  offence  of  extortion  under  the  Penal 
Code  could  not  be  proved.  But  in  Section  6 
of  Act  VIII.  of  1851,  the  word  *' extor- 
tionately "  is  also  used.  It  is,  therefore, 
necessary  to  consider  whether,  after  that 
admission,  the  offence  under  Section  6  could 
be  proved.  We  think  it  could,  because,  in 
our  opinion,  the  word  "  extortionately"  in  Sec- 
tion 6  of  Act  VIII.  of  1851  is  not  used  in 
the  same  sense  as  it  is  used  in  the  Penal 
Code.  What  we  think  to  be  the  meaning 
of  the  word  **extorlionately"  in  Section  6 
of  Act  VTII.  of  1 85 1  is  an  unlawful  demand 
of  toll  accompanied  by  ihe  sort  of  pressure 
which  was  alleged  in  this  case,  namely,  the 
exercise  of  the  powers  indicated  in  Section  3 
of  this  Act,  by  se'zing  the  complainant's 
horses  and  carts,  and  detaining  them  until 
the  toll  was  paid.  That  would  not  be  extor- 
tion, if  it  was  not  done  dishonestly,  within 
the  meaning  of  the  Penal  Code;  but  we 
think  that,  if  the  taking  of  the  toll  was  un- 
lawful, and  the  seizure  of  the  carls  was  also 
unlawful,  that  would  be  an  unlawful  and 
extortionate  act  within  the  meaning  of  Sec- 
tion 6  of  Act  VIII.  of  185 1. 

If  the  complainant  desires  it,  the  case 
must  be  sent  back  to  the  Magistrate  of  the 
District,  to  be  re-invesligated  with  this  ex- 
pression of  our  opinion.  No  doubt,  ques- 
tions other  than  those  upon  which  we  have 
expressed  an  opinion  will  arise,  and  will  have 
to  be  enquired  into.  We  decide  only  those 
questions  which  were  raised  before  us. 


The  5th  September  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morri?, 

Judges. 

High  Court  Charter  Act,  Section  15 — ^Jndidil 
proceeding— Act  X.  of  1872,  Section  297. 

(^Miscellaneous  Case.) 

Chunder  Coomar  Roy  and  others,  Peiitiontn, 

versus 

Omcsh  Chunder  Mojoomdar  and  others. 
Opposite  Party. 

The  Advocate-General  for  the  Petitioners. 

Mr.  J.  S.  Rochfort  for  the  (Opposite  Paily. 

Baboo  jfuggadanutid  Mookerjee  for  the 

Crown. 


i 


The  fact  that  an  order  of  the  Magistrate  is  oot  a 
judicial  proccRdinij,  and  therefore  not  one  which  the 
lig"h  Court  can  revise  under  Section  297  of  the  Code  of 
Criminal  Procedure,  does  not  have  the  effect  of  remov- 
ing the  Majjistrate  from  the  gfcneral  superintendence  ot 
that  Court  under  Section  15  of  its  Charter  Act. 


Phear^  J. — Wk  are  of  opinion  that  the 
fact   (assuming   it   to   he  so)   of   the  cider 
complained  of  not  being  a  judicial  proceed- 
ing, and  therefore  not  an  order  which  we 
can     revise     under     Section     297     of    the 
Criminal  Procedure  Code,  does  not  have  the 
effect  of  removing  the  Magistrate  in  regard  to 
this  matter  from  the  general  superiniendence 
of  this  Court,  which   is  given  by  Section  15 
of  the  Charter  Act ;  and  we  have  on  fonner 
occasions  given  our  reasons  for  thinking  that 
it  is  especially  necessary  for  this  Court,  in 
the  exercise  of  ihe  power  of  superintendence, 
to  see  that  Magistrates  who  profess  to  act 
under  the   provisions   of   Section    518   take 
care  that  those  conditions  upon  which  alone 
their  orders  under  that  Section  can  be  legal 
are  fulfilled.     In  the  present  instance,  as  ia 
two  others  which  had  been  brought  bef(»re 
this  Court,  and  formed  the  subject  of  decisions 
passed  by  this  Division  Bench,  not  only  does 
the  Magistrate  entirely  abstain  from  express- 
ing any  opinion  to  the  effect  that  such  delay 
as  would  be  occasioned  by  a  resort  to<hc 
procedure  contained  in  the  Sections  which 
follow  Section  518  of  the  Criminal  Procedure 
Code  would  occasion  a  greater   evil  than 
that  to  be  suffered  by  the  person  upon  whom 
his  order  under  Section  518  was  to  be  made, 
but   we   cannot    infer    that    he    entertained 
such  an  opinion,  becaus^  there  is  no  ground 
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apparent  in  the  facts  found  by  the  Magis- 
trate upon  which  it  could  reasonably  be 
based.  The  vtry  course  which  he  has  taken 
in  this  matter  from  beginning  to  end  shows 
that  there  was  no  such  emergency  as  could 
^justify  the  making  of  an  order  under 
Section  518,  subject  to  the  limitation 
expressly  prescribed  by  the  Legislature  itself. 
We  are,  therefore,  of  opinion  that  the  order 
is  bad  in  law,  and  must  be  quashed. 


The  i2ih  September  1874. 
Present  : 

The  lion'blc  J.  13.  Phear  and  G.  G.  Morris, 

Judges, 

Breach  of  the  peace— ETidence—Act  X.  of  1872, 

Section  491. 

(Miscellaneous  Cases  Nos.  123  and  124 

of  1874.) 

Rajah  Run  Cahadoor  Singh  and  others, 

Petitioners^ 

versus 

Ranee  Tilessuree  Koer,  Opposite  Party. 

The  Advocate-  General  and  Mr.  C  Gre- 
gory for  the  Petitioner. 

Mr,  G,  H.  P.  Evans  for  the  Opposite  Party. 

It  is  only  evidence  of  specific  conduct  on  the  part  of 
the  accuse^,  from  which  the  reasonable  and  immediate 
inference  is  that  they  are  lilcely  fco-commit  a  lireach  of 
the  peace,  which  will  justify  a  Mafifistra^e  in  adjudicat- 
ing under  Section  491  \A  the  Code  of  Criminal  Procedure. 

Phear,  >'.— We  think  that  there  is  no 
evidence  in  this  case  to  support  the  order. 
The  Police  Sub-Inspector  and  the  constable 
who  gave  their  testimony  only  say  that  the 
relation  between  the  contending  and  oppos- 
ing parties  is  such  that^  in  their  opinion,  it  is 
most  probable  that  a  breach  of  the  peace 
will  be  committed  by  that  party  who  is  out  of 
possession.  This  is  not  evidence  of  specific 
conduct  on  the  part  of  Run^  Bahadoor  Singh 
and  Dost  Mahomed  from  which  the  reason- 
able and  immediate  inference  is  that  they  are 
vciy  likely  to  commit  a  breach  of  the  peace. 
And  it  is  only  evidence  of  the  latter  kind 
that  will  justify  a  Magistrate  in  adjudicating 
under  Section  491  that  they  were  likely  to 
commit  a  breach  of  the  peace.  Accordingly, 
we  think  that  tbis  order  is  bad,  and  must  be 
set  aside,  that  is,  the  role  will  be  made  ab- 
solute. 

Vol.  XXII/ 


The  1 2th  September  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Breach -of  the  peace— Evidence— Eztra-judtcuil 
knowledg^e— Act  X.  of  1872,  Section  491. 

(Miscellaneous  Cases  Nos.  127  and  128 

of  1874.) 

Rajah  Run  Bahadoor  Singh  and  another. 

Petitioners, 

versus 

Ranee  Tilessuree  Koer,  Opposite  Party. 

The  Advocate- General  ^XiA  Mr.  C.  Gregory 
for  the  Petitioner. 

Mr.  G.  H.  P.  Evans  for  the  Opposite  Party. 

Where  a  Ma^^istrate,  instead  of  proceeding  upon 
evidence  judicially  taken  before  him  sufficient  to  show 
that  the  accused  were  contemplating  acts  which  would 
amount  to  a  breach  of  the  peace,  acted  upon  his  extra- 
judicial knowledge,  the  High  Court  set  aside  his  order 
under  Section  491,  Code  of  Criminal  Procedure,  requiring 
the  accused  to  furnish  recognizance. 

Phear,  J, — Case  A^o,  i2y, — The  Magis- 
trate in  this  case  says :  "  The  only  point  to 
<<  be  looked  to  in  this  case  is  the  necessity  of 
'taking  security  from  the  accused  to  keep 
'^  the  peace.''  Now,  the  accused  persons  of 
whom  he  spoke  were  not  the  present  peti- 
tioner on  whose  behalf  the  rule  has  been 
granted — namely.  Ran  Bahadoor  Singh — but 
his  servants.  I'he  Magistrate  goes  on  to 
say:  **The  complainant  has  shown  ample 
"  cause  why  recognizances  should  be  taken. 
'*The  accused  offer  evidence  to  show  that 
**  there  has  been  no  disturbance,  and  that,  as 
"they  are  in  possession,  no  breach  of  the 
"peace  on  their  part  need  be  anticipated. 
"  On  this  point  I  have  to  adjudicate."  Then 
the  Magistrate  proceeds  to  deal  with  certain 
objections  which  had  been  made  to  his 
entertaining  the  case.  And  finally  he  says, 
after  overruling  these  objections :  "  From 
"  the  evidence  recorded  in  this  case,  and  still 
"more  from  the  extra-judicial  knowledge 
"which  every  sub-divisional  officer  brings 
"to  bear  on  the  affairs  of  his  sub-division, 
"I  am  convinced  that  recognizance  must 
"  be  taken  in  this  case.  I  know  that 
"  Hurdyal  Singh  is  in  possession,  and 
"  always  has  been.  I  know  that  Baboo  Run 
"  Bahadoor  Singh  is  most  anxious  ta  gain 
"  possession,  and  that  he  is  not  likely  to  stick 
"at  anything  in  the  prosecution  of  this 
I  "object.  I  know  that  the  accused  are  in 
1 "  bis  pay  and  interest,  and  it  is  perfectly 
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'*  clear  that,  since  Hurdyal  Singh  is  in  posses- 
''  sion,  any  attempt  made  by  another  person 
**  (however  good  his  title)  to  collect  rents,  or 
'*  to  appropriate  crops,  or  to  interfere  in  any 
''  manner  with  his  administration  of  the 
*'  village,  must  be  criminal,  until  Hurdyal 
"  Singh  has  been  ousted  by  the  order  of  a 
"competent  Court.  I  am  convinced  that 
"  there  is  every  probability  of  the  persons 
'*  complained  against  making  an  attempt  to 
"oust  Hurdyal  Singh,  and  thus  causing  a 
"  breach  of  the  peace,  and  I  accordingly  find 
"  it  necessary  to  take  recognizances  from 
"  them." 

It  is  apparent  from  this  judgment  of  the 
Magistrate  that  he  has  proceeded  more  upon 
the  foundation  of  his  own  "extra-judicial 
knowledge  "  than  upon  conclusions  which  he 
has  drawn  from  the  evidence  adduced  before 
him.  In  fact,  the  principal  conclusions  upon 
which  he  based  his  judgment  are  expressly 
stated  by  him  to  be  drawn  from  his  own 
knowledge :  "  I  know  that  Baboo  Run 
"Bahadoor  Singh  is  most  anxious  to  gain 
"  possession,  and  that  he  is  not  likely  to  stick 
"at  anything  in  the  prosecution  of  this 
"  object.  I  know  that  the  accused  are  in  his 
"  pay  and  interest." 

This  link  in  his  chain  of  reasoning  is 
necessary  to  lead  him  up  to  the  decision  at 
which  he  finally  arrived.  But  it  need  hardly 
be  said  that  a  judicial  decision  cannot  be 
allowed  to  stand  upon  such  a  foundation  as 
this.  We  have  had  the  evidence  read  to  us 
by  the  learned  Counsel  who  has  appeared  on 
behalf  of  the  respondent.  And  although  it 
is  not  our  province  to  judge  of  the  value  and 
force  of  that  evidence,  we  cannot  avoid  per- 
ceiving that  it  does  not  directly  implicate 
the  petitioner  in  any  way.  It  cannot,  indeed, 
be  asserted  that  even  the  acts  which  are  by 
that  evidence  attributed  to  the  persons  called 
the  accused  might  not  be  honest  acts,  done  in 
assertion  of  a  supposed  claim  of  right,  with- 
out any  intention  of  afterwards  proceeding  to 
criminal  conduct  in  the  shape  of  a  breach 
of  the  peace.  The  witnesses  state  that  the 
accused  came  to  the  kutchery,  and  wanted  to 
turn  them,  the  witnesses,  out  of  it ;  that  they 
went  to  the  kulyan,  and  attempted  to  take 
grain  from  off  the  threshing  floor.  But  the 
same  witnesses  also  say,  by  implication  at 
any  rate,  if  not  expressly,  that  the  accused, 
on  being  resisted,  went  away,  and,  so  far  as 
we  c^n  gather  from  the  depositions,  there  is 
no  witness  who  speaks  to  the  threatening 
of  force  on  the  part  of  the  accused.  But, 
however  this  may  be,  it  is  quite  clear 
that   none  of  the  evidence   given   by  the 


witnesses  goes  in  any  way  to  show  that  the 
petitioner  Run  Bahadoor  Singh  was  contem- 
plating  acts  which  would  amount  to  a  breach 
of  the  peace,  unless  this  be  inferred  from  the 
statement  that  the  accused  were  his  servants, 
and  publicly  exhibited  a  red  seal,  which  war 
supposed  to  be  his  seal. 

Now,  on  reference  to  Section  491  of  the 
Criminal  Proce  lure  Code,  under  which  ihc 
order  of  the  Magistrate  has  been  made,  ve 
find  that,  although  the  Magistrate  is  justified 
in  first  taking  action  upon  any  informatiOD  ' 
which  he  thinks  credible,  to  the  effect  that 
any  person — whom  in  this  instance  \re  may 
identify  with  Run  Bahadoor — is  likely  to 
commit  a  breach  of  the  peace,  or  to  do 
any  act  that  may  probably  occasion  a 
breach  of  the  peace,  he  cannot  bind  over 
that  person  to  keep  the  peace  until  he  has 
adjudicated  the  facts  which  constitute  the 
material  facts  of  the  information  on  evidence 
before  him.  In  other  words,  the  Magistrate 
could  not  lawful ly,^  in  the  present  case,  bind 
over  Run  Bahadoor  to  keep  the  peace  mitil 
he  had,  upon  evidence  taken  before  him, 
adjudicated  facts  such  iu  nature  as  proxi- 
mately to  give  rise  to  the  belief  that  Rno 
Bahadoor  was  likely  to  commit  a  breach  ol 
the  peace,  or  to  do  some  act  which  might 
probably  occasion  a  breach  of  the  peace. 
But  the  Magistrate  has  not  adjudicated 
to  this  effect  upon  evidence  taken  before 
him ;  he  has  adjudicated  generally  upon  the 
footing  of  that  which  he  terms  his  "  extra- 
judicial  knowledge:""!  know  that  Baboo 
"  Run  Bahadoor  Singh  is  most  anxious  to 
"  gain  possession,  and  that  he  is  not  likely  10 
"  stick  at  anything  in  the  prosecution  of  this 
"  object, "  that  is,  he  is  likely  to  commit  a 
breach  of  the  peace,  because  further  ''I 
"  know  that  Hurdyal  Singh  is  in  possession ;" 
and,  as  has  already  been  remarked,  the 
evidence  itself,  when  referred  to,  does  not, 
whatever  it  may  be  intrinsically  worth,  go 
directly  to  show  that  Run  Ikihadoor  Singh 
had  exhibited  conduct  from  which  it  cooid 
with  reason  be  ijn mediately  inferred  that  he 
was  likely  to  commit  a  breach  of  the  peaGC, 
or  to  do  any  specific  act  which  might  occa- 
sion a  breach  of  the  peace. 

\\t  think,  therefore,  that  the  order  of  the 
Magistrate  is  bad  in  law,  and  must  •  be 
set  aside. 

It  is  admitted  bv  the  learned  Counsel  on 
both  sides  that  no  distinction  can  be  drawn 
between  the  case  of  Dost  Mahomed  and  the 
case  of  Run  Bahadoor  Singh  :  the  order  of 
the  Magistrate,  therefore,  as  regards  Dost 
Mahomed,  must  also  be  fet  aside. 
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Case  No,  128, — This  case,  which  may  be 
termed  the  case  of  the  servants,  as  contra- 
distinguished from  that  of  the  master.^,  no 
doubt,  does  differ  to  some  extent  from  the  two 
last  cases.  It  cannot  be  said  that  there  is 
no  evidence  whatever  lending  to  show  that 
the  persons  who  have  been  bound  down  were 
likely  to  commit  a  breach  of  the  peace. 
That  evidence,  however,  as  has  already  been 
remarked,  is  exceedingly  feeble  ;  and  on  the 
other  hand,  there  is  evidence  also  adduced 
by  the  present  petitioners  to  rebut  it.  And 
it  seems  to  us  that  the  Magistrate  did  not 
consider  and  weigh  this  evidence  together, 
but  was  guided  to  his  decision  mainly  by 
that  **  extra-judicial  knowledge "  which  he 
had  so  markedly  pointed  at  in  his  judgment. 
We  cannot  help  seeing  that  his  judgment 
would  probably  have  been  very  different, 
indeed,  in  this  case  from  that  which  it  now 
appears,  if  he  had  rested  his  decision  simply 
upon  the  evidence  which  was  properly  before 
him,  instead  of  having  recourse,  as  he 
avowedly  had  in  a  greater  degree,  to  the 
*' extra-judicial  knowledge,"  which  he  pos- 
sessed by  virtue  of  his  position  as  a  divisional 
officer. 

We,  therefore,  think  that  this  order  is  also 
bad,  and  must  be  set  aside. 


The  X4lh  September  1874. 

Present : 

The  Hon'ble  Sir  Richard  C'ouch,  AV.,  Chief 
Justice,  and  the  Hon'ble  \V.  Ainslie,  y«f/^^. 

Breach  of  the  peace— Irreg^ularity — Act  X.  of 
1872,  SectionB  283  and  530. 

(Miscellaneous  Case.) 

Gour  Mohun  Majee,  Petitioner^ 

versus 
Doollubh  Majee,  Opposite  Party. 

Baboo  Bungsheedhur  Sen  for  the  Petitioner. 

Mr,  J,  S.  Rochfort  and  Baboo  Greeja  Sun- 
kur  Mozoomdar  for  the  Opposite  Party. 

When  a  person  summoned  to  answer  to  a  charge  of 
criminaltrespass  appeared  and  filed  a  written  statement, 
■and*  the  Magistrate  proceeded  accordingfly  without 
,  recording  a  proceeding  under  Section  5.\o  of  the  Code 
.  of  Criminal  Procedure,  it  was  held  that  the  irreeularity 
'  was  covered  by  Section  283  of  the  Code,  the  rule  there- 
pin  laid  down  beings  intended  to  extend  to  all  proceedings 
[.before  Magistrates. 

Couch,  Cy^—lr  is  true  that  the  applicant 
jwas  summoned  by  the  Deputy  ^fagistrate  to 
lanswer  to  a  chargetqf  criminal  trespass  ;  but 


when  he  appeared  before  the  Deputy  Magis- 
trate, he  put  in  a  petition,  jstating  his  claim  to 
possession  in  the  same  manner  as  if  the 
Magistrate  had  recorded  a  proceeding  under 
Section  530  of  the  Criminal  Procedure  Code, 
and  had  called  upon  the  parlies  to  give  in 
written  statements  of  their  claims.  In  fact, 
it  appears  (and  this  is  probable  from  what  had 
occurred  previously)  that  the  parties  looked 
upon  the  case  as  a  question  of  possession ; 
and  the  Magistrate  acted  accordingly.  Hav- 
ing before  him  the  statement  of  the  applicant 
of  his  claim  to  possession,  and  having 
examined  the  evidence  which  the  applicant 
produced  in  support  of  it,  the  Magistrate 
made  the  order  under  Section  530. 

In  neither  of  the  cases  which  have  been 
referred  to  (one  in  III.  Weekly  Reporter,  p.  9, 
and  the  other  in  IV.  Weekly  Reporter,  p.  26), 
does  it  appear  that  there  was  this  fact,  that 
a  written  statement  had  been  put  in  as  if  a 
proceeding  had  been  duly  recorded  by  the 
Magistrate.  Here  the  person,  having  acted 
in  this  way,  cannot,  I  think,  complain  that 
the  ^Magistrate  had  not  recorded  a  proceeding. 
It  appears  to  me  to  be  only  an  irregularity  ; 
but  it  is  an  irregularity  which  might  in  some 
cases  do  substantial  injustice,  for,  if  the 
person  summoned  did  not  come  prepared  to 
prove  his  possession,  and  did  not  put  In  a 
statement  of  his  claim,  it  might  operate 
very  injuriously  to  him  if  an  order  was  made 
under  Section  530.  Moreover,  since  the 
decisions  of  this  Court,  Section  283  of  the 
new  Code  of  Criminal  Procedure  contains  a 
provision  which  was  not  in  the  former  Code. 
This  is  that  •*  no  irregularity  in  the  proceed- 
ings up  to  trial  is  a  sufficient  ground  for 
reversing  any  judgment,  sentence,  or  order 
made  or  passed  in  a  trial  properly  held." 
It  appears  to  me  that  this  is  a  rule  which 
is  intended  to  extend  to  all  proceedings 
before  JNIagistrates.  What  we  have  to  do  in 
all  these  cases  is  to  see  whether  there  is  an 
irregularitv  which  has  caused  substantial 
injury.  Ilere  the  question  has  been  fairly  and 
properly  determined,  and  the  parties  have  had 
an  opportunity  of  contesting  it  before  the 
Deputy  Magistrate.  This  is  not  a  case  in 
which  this  Court  ought  to  set  aside  the 
proceedings. 

The  fact  of  the  petition  staling  the  appli- 
cant's claim  to  possession  having  been 
presented  was  not  before  ihe  learned  Judges 
when  they  sent  for  the  papers.  Prc^ably, 
they  would  not  have  sent  for  them  if  they 
had  known  that. 

The   papers  must  be    returned,  but  we 

make  no  order. 
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The  15th  September  1874.  The  15th  September  1874. 

Preseni  : 
Present : 

The  Ilon'ble  Sir  Richard  Couch,  A7.,   Chief 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief  7«^^'>^'  ^^^  ^^^  Hon'ble  W.  Ainslie,  7«J^.. 

7«f//Vy,    and    the    Ilon'ble    W.    Ainslie,  ,  cheatiafl:--Wr<mKfiill<Ms-.Wroiigfttl gain— Act 
Judge.  XL V.  of  18S9,  Sections  415  and  420. 

*      .      ->„..,  «^     *,     .       ^      Reference  to  the  High  Courts  under  Section 
Contraband  salt-Act  VII.  of  1864,  Section  16.         ;^^^  ^^ ^j^^  ^ode  of  Criminal  Procedure,  hy 

the  Sessions  Judge  of  Purneah. 
Reference  to  the  High  Courts  under  Section 
'2()6  of  the   Code '  of  Criminal  Procedure.  The  Queen 

hv  the  Sessions  Judge  of  Midnapore,  7'ersus 

The  Oueen  ^^^^  Mahomed  and  another. 

A  person  who   purchased  rice  from  a  famine-relief 
versus  officer  at  a  certain  rate  (16  seers  to  the  rupw*),  on 

condition  that  he  should  sell  it  at  a  seer  the  nspee  le^s. 

,         ,       ^f   t  r>u  w***  convicted  of  rheatinjr  under  Section  420  of  the  Penat 

Cnundro  Monun    linOOya.  Code,  because  he  did  not  sell  it  at  the  rate  ag^rtfed  oa. 

but  at  1 2  seers  to  the  rupee. 
-  .    .  1     o    ^-       ^    A  .».•!     r        Held  that,  as  within  the  roeanine  of  Sections  23  and  24 

In  a  case  of  a  conviction  under  Section  16,  ActVII  of     ^f  j^e  Penal  Code  there  had  been  no  wrongful  ^inor 
I  .%4,  for  havmgr  ,„  possess.on   contraband  salt,   the     wronef ul  lo*;s  to  any  one,  no  offence  had  been  committed 
Sessions  ]udpre  recommended  that  it  should  l>e  set  aside     ^^^^^  g^^ion  ^,5  ^f  the  Penal  Code, 
on  the  jifround  that  the  salt  had  already  reached  its 

destination,  and  was  not  rn  r««/V. ;  Section  18  conse-  Peference.-^UsDZK      the       provisions      of 

quently  not  appiyinfir.     I  he  Hijfh  Court  set  aside  the      o     *•  i:     c  ..u     i-^  •     •      1  n  j  /-•   j 

conviction  accordingly.  Scction  296  of  the  Criminal  Procedure  Code, 

I  have  the  honor  to  submit  the  record  of 

Peference.-THK  defendant  in  this  case^.^*'^^  (^"5«"  ^f"^/'^  Lai  Mahomed  and 
conveyed  his  salt  under  a  rowannah  which  Mahomed  Muzhur)  m  which  it  seems  to  me 
described  the  route  through  certain  khals  and  i  ^^^l  ^^'^   Meiklejohn.  Joint  Magistrate  at- 

canals.  Wiien  he  arrived  at  one  of  these  '  ^^^'^^^  ^^  ^)'^  ^^^l"^^'  ^^^  Pf  ^^^  *«  '"^J 
khals,  he  found  it  closed,  and  he  then  trans-  ,  sentence  of  imprisonment  for  one  month 
ported  his  salt  for  the  remainder  of  the  !  ^,^*>"'^  each  of  the  accused  persoivs.  As 
distance  on  bullocks.  ^^'^  t^™  is  within  the  limit  of  unappealable 

sentences,  1  am  obliged  to  make  this  refer- 
About  26  days  after  the  salt  had  thus  been  ence.  The  facts  are  the  following  : — 
safely  stored  in  the  golah,  the  police  took  up  The  accused  Mahomed  Muzhur  was  a 
the  matter,  and  prosecuted  the  defendant,  and  clerk  under  Mr.  Thornton,  an  officer  in 
the  Deputy  Magistrate  has  confiscated  the  salt  ;  charge  of  certain  relief  works  in  this  dis- 
under  Section  18,  Act  VII.  of  1864,  and  fined  trict.  At  Mr.  Thornton^s  bidding,  be  brought 
the  owner  under  Section  16  of  the  same  law.  forward  a  number  of  men  (among  whom  was 
It  seems  to  me  the  sentence  is   illegal, '  ^^^  accused  Lai  Mahomed),  who  were  willing 

because  Section  1 8  does  not  apply.  Under  ^  ^^^^^^  ^  J^^^f  ^^J^^^I.\  '^  ^'  ^^  *^">' 
that  Section,  I  ihink  the  salt  must  be  seized  Government  nee  from  Mr.  Thornton,  and  to 
while  it  is  being  conveyed,  and  then  the  '  l^^VKl^  }^  consumers  at  a  specified  profit, 
penalties  can  follow.  But  here  the  salt  was  \^^  Mahomed  bought  a  quantity  of  rice  at 
seized,  not  en  route,  but  in  the  golah  many  ^^^  '^[^  ^\_  seers  per  rupee,  on  the  condi- 
days  after  it.had  reached  its  destination,  and,  ^^°"  "^^^  ^^  ^^°"^5  ^^^*  */  ^^  ^^^  "^^  ^^  '5 
therefore,  I  think  there  is  no  case  against  the  ^^?"\  .^°!"^  ^^  ,^*>'^,  ^?^'  n»s  having  re- 
defendant,  ceived  it,  it  was  found  that  he  had  sold  a 

large  portion  of  it  at  the  rate  of  12  se<^. 
On  these  grounds,  I  would  recommend  that    The  Alagistrate  has  convicted  him  of  **  cheai- 
ihe  Deputy  Magistrate's  order  be  set  aside.       ing  "  under  Section  420  of  the  Penal  Code. 

•  Judgment  of  the  High  Court.  ^^  ^^^  "ce   was   sold    outright   to   Lai 

Mahomed,  it  is  quite  clear  to  me  that  the 

Couch,  C.  J. — The  order  of  the  Deputy    breach  of  contract  which  he  has  committed 

Magistrate  is  annulled,  and  the  fine  is  ordered    is  not  of  itself  a  criminal  offence.    I  admit 

to  be  refunded.  that,  if  there  had  been  fac^s  which  led  10  the 
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irresistible  inference  that  he  had  the  inten- 
tion of  breaking  the  conditions  at  the  lime 
that  he  accepted  them,  Section  420  might 
apply,  but  those  facts  should  have  been 
defined  and  quasi  put  in  issue  ;  for  instance, 
a  contract  made  by  him  prior  to  his  accept- 
ance for  reUil-sale  at  a  higher  rale  than  that 
covenanted,  or  an  actual  retail-sale  made  at 
a  higher  rate  within  a  few  hours  of  his 
acceptance,  might  have  been  quoted  to  show 
his  intentions  at  the  time  ;  but  such  contract 
or  such  sale  should  have  been  specified,  and 
should  have  formed  the  main  and  salient 
point  of  judicial  enquiry.  In  the  present 
case,  there  is  no  definition  of  the  acts  by 
which  criminality  may  be  inferred,  and  the 
conviction  seems  to  me  bad. 

Mahomed  Muzhur  has  been  convicted  of 
abeiting  Lai  Mahomed.  If  Lai  Mahomed 
has  committed  no  crime,  the  charge  must,  of 
course,  fall ;  "but  even  granting  that  the 
offence  of  **  cheating "  be  proved  against 
Lil  Mahomed,  all  that  there  is  against 
Mahomed  Muzhur  is  ihat  he  recommended 
him,  amongst  several  others,  in  obedience  to 
a  demand  which  necessitated  his  recommend- 
ing some  one,  and  that  he  was  on  terms  of 
intimacy  with  him.  If  such  a  conviction 
were  upheld,  no  man  could  assist  another, 
for  fear  of  identifying  himself  with  him,  and 
becoming  liable  for  any  criminal  acts  which 
he  might  be  tempted  to  commit. 

Under  the  provisions  of  Section  390,  I 
have  released  the  accused  persons  on  bail, 
and  they  await  the  decision  of  the  Court. 
The  records  of  the  case,  including  Mr. 
Meiklejohn's  explanation,  have  been  des- 
patched this  day  under  another  cover. 

Jud^meni  of  the  High  Couri, 

Couch,  C.J. — The  conviction  of  the  Joint 
Magistrate  is  annulled.     Supposing  thai  the 
evidence  of  the  witness,  Sunder  Kumaree, 
shows  that  Lai   Mahomed,  at  the  time  he 
obtained  the  rice,  intended  to  sell  it  at  the 
higher  price,  the  facts  do  not  show  ihe  com- 
mitting an  o^ence  within  Section  4 1 5.     From 
the  illustrations   to   that   Section,  the  word 
fraudulently  seems  to  be  used  in  the  same 
sense  as  dishonestly  ;  and  the  person  accused 
roust  have  dishonestly  induced  the  other  to 
delWer  the   property  to  him.     Dishonestly, 
hy  Section  24  of  the  Penal  Code,  is  said  to 
be  doing  a  thing  with  the  intention  of  caus- 
ing wrongful  gain  to  one  person,  or  wrongful 
loss  to  another.     And  by  Section  23,  wrong- 
ful  gain  is  defined  to  be  gain  by  unlawful 
means  of  property  to  which  the  person  gain- 
i"?  is  not  legally  enytled  ;  and  wrongful  loss 


is  the  loss  by  unlawful  means  of  property  to 
which  the  person  losing  is  legally  entitled. 
In  this  case,  there  was  not  a  wrongful  loss 
by  the  Relief  Superintendent,  nor  was  there 
a  gain  on  the  part  of  Lai  Mahomed  by  un- 
lawful means.  The  rice  having  been  sold  to 
him,  and  he  having  paid  for  it,  it  was  not 
unlawful  for  him  to  sell  it  again  at  such 
prices  as  he  thought  fit. 

.  As  to  the  other  accused,  Mahomed  Muzhur, 
there  is  no  evidence  whatever  from  which 
abetment  of  the  offence  of  cheating  can  be 
inferred. 


The  r7th  September  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,    and    the    Hon'ble    W.    Ainslie, 
Judge. 

False  evidence  —  Witness  —  Compounding  — 
Stopping:  proceedings->CompUint  —  Punish- 
ment—Act  X.  of  1872,  Section  473— Procedure. 

Reference  to  the  High  Court  by  the  Sessions 
Judge  of  Bhaugulpore. 

The  Queen 

versus 

Dudraj  Dosadh. 

A  Joint  Magistrate,  having;:  directed  a  recusant  witness 
in  a  trial  before  him  to  be  put  on  his  trial  for  {;ivin^  false 
evidence,  subsequently,  on  the  9th  May,  on  hearing  the 
statement  of  the  witness,  ronfessine  that  what  he  had 
stated  was  false,  and  that  he  had  wilfully  withheld  what 
he  knew,  recorded  a  proceedingf,  stating  that  the  case 
would  not  be  proceeded  with,  and  directing  the  discharge 
of  the  accused  witness. 

Held  that,  as  the  Joint  Magistrate  could  not  himself 
try  the  case  by  virtue  of  Section  473  of  the  Code  of 
Criminal  Procedure,  his  proceeding  of  the  9th  May  was 
either  a  part  of  an  inquiry  into  a  ca:>e  triable  by  a  Court 
of  Session,  or  of  some  proceeding  before  a  \1aglstrate 
other  than  such  inquiry  in  respect  of  an  offence  which 
the  inquiring  Magistrate  was  not  competent  to  try,  and 
that,  in  either  case,  the  Joint  Magistrate  had  no  autho- 
rity to  discharge  the  accused. 

When  once  a  complaint  of  an  offence,  which  cannot  be 
legally  compounded,  is  before  a  Magistrate,  he  is  bound 
(unless  proceeding  under  Section  146)  to  make  a 
complete  inquiry,  and  to  see  that  the  accused,  if  guilty, 
is  brought  to  punishment. 

Reference. — I  bkg  lo  refer  a  poirft  on 
whicn  1  find  myself  differing  from  the  Joint 
Magistrate  of  Jumoye,  and  on  which  1  would 
be  glad  to  obtain  the  opinion  of  the  Court. 
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The  Joint  Magistrate  was  trying  a  case  in 
which  public  feeling  was  apparently  strongly 
in  favor  of  the  accused. 

One  of  the  witnesses  for  the  prosecution, 
when  he  came  to  give  his  evidence,  denied 
that  he  knew  anything  against  the  accused, 
or  that  he  ever  gave  any  information  to  the 
police  tending  to  implicate  him. 

l^he  Joint  Magistrate  then  and  there 
recorded  a  vernacular  proceeding,  dated  May 
6th,  1874,  directing  that  the  recusant- witness 
be  put  on  his  trial  for  giving  false  evidence. 

The  Joint  Magistrate,  three  days  after, 
called  on  him  to  make  any  statement  he  had 
to  make  with  regard  to  the  case  of  perjury 
brought  against  him. 

The  man  then  confessed  that  what  he  had 
said  was  false,  and  that  he  had  wilfully  with- 
held what  he  knew. 

The  Joint  Magistrate,  on  this,  recorded 
a  proceeding,  stating  that  the  case  would  not 
be  proceeded  with,  and  directing  that  the 
man  should  be  discharged. 

It  appeared  to  me  that  the  Joint  Magis- 
trate's conduct  was  open  to  censure :  y^ri/,  in 
taking  up  and  disposing  of  a  case  which, 
under  Section  471,  Code  of  Criminal  Pro- 
cedure, he  was  bound  to  refer  for  decision 
to  another  Magistrate  ;  and,  secondly ^  after 
having  instituted  proceedings,  in  discharging 
the  accused  on  the  face  of  his  own  confession 
of  guilt. 

1  administered  a  somewhat  sharp  rebuke, 
as  the  Joint  Magistrate  had  already  had  his 
attention  drawn  to  the  provisions  of  the  law 
in  this  respect. 

1  beg  to  forward  the  Joint  Magistrate's 
explanation. 

What  he  says  is  that  he  did  not  try  the 
case,  but  that  he  merely  made  the  prelimi- 
nary enquiry  which  Section  471  authorized 
him  to  make ;  that,  finding  the  accused  was 
penitent,  he  did  not  care  to  press  the  charge, 
and  released  him^— a  course  which,  he  con- 
tends, he  had  a  perfect  right  to  follow. 

As  the  Joint  Magistrate  distinctly  states 
that  he  was  not  holding  a  trial,  but  merely 
making  a  preliminary  enquiry,  1  can  only 
express  my  1  egret  that  1  formed  an  erroneous 
opinion  of  his  co  nduct — I  was  misled  by  the 
wording  of  the  various  proceedings  taken  by 
the  Joint  Magistrate. 

The  main  question,  however,  remains,  and 
it  is  on  it  that  I  would  specially  ask  the 
opinion  of  the  Court,  namely,  whether  a 
Magistrate,  having  Once  taken  the  step  of 
instituting  against  any  one  so  grave  a  charge 
as  that  of  giving  false  evidence,  is  authorized 
in  dropping  the  prosecution. 


The  object  of  the  Legislature  in  framing 
the  provisions  contained  in  the  concludiof 
part  of  Section  471,  no  doubt,  was  to  gaard 
against  the  hasty,  and  perhaps  unjust,  convic- 
tions to  which  witnesses  might  be  liable,  were 
they  tried  and  punished  by  the  same  tribu- 
nal which  accused  them  of  giving  false 
evidence. 

It  appears  to  me  that,  if  the  procedare 
adopted  by  the  Joint  Magistrate  ia  this 
present  case  is  not  discouraged,  a  practice 
might  spring  up  by  which  witnesses  giving 
evidence  before  a  Magistrate  will,  to  a  great 
extent,  be  deprived  of  the  protection  which 
the  law  has,  by  the  above  provisions,  extend- 
ed to  them. 

The  power  which  the  Joint  Mag^tstrate 
contends  should  be  conceded  to  the  Magis- 
trate is  that  of  putting  on  his  trial,  or  rather 
placing  under  preliminary  enqairr,  any 
witness  who  appears  to  him  to  be  recusant : 
and  when  he  has,  by  thus  proceeding,  elicited 
what  he  supposes  the  witness  has  been  with- 
holding, he  has  the  power  of  dropping  the 
proceedings,  and  releasing  the  accused. 

The  discretion  which  the  Joint  Magistrate 
claims  is  not,  perhaps,  likely  to  be  frequently, 
mischievously  or  oppressively  used,  but  it  is 
easy  to  see  that  it  might  soon  come  to  be 
employed  for  the  puipose  of  extorting  state- 
ments, and  that  it  could  be  made  to  controvert 
a  most  wise  provision  provided  in  the  law. 

The  Joint  Magistrate's  reference  to  com- 
plaints under  Section  467  and  the  power  of 
withdrawal  in  no  way  applies  to  the  present 
case. 

If  a  witness  has  given  evidence  so  pal|>ablT 
and  persistently  false  that  the  Court,  before 
whom  such  evidence  is  given,  after  due 
deliberation,  considers  that  such  witness 
ought  to  be  tried  and  punished  for  the 
offence,  the  case,  once  a  prosecution  has 
commenced,  ought  to  proceed,  and  no 
withdrawal  should  be  permitted  till  the 
accused  is  either  convicted  or  acquitted. 

In  cases  of  contempt,  the  case  is  altogether 
different.  They,  like  summons  cases,  might 
verv  reasonably  be  withdrawn  at  the 
discretion  of  the  Court  instituting  them,  and 
with  the  concurrence  of  the  Court  ir^Tng 
them. 

With  serious  accusations  such  as  the  giwng 
of  false  evidence,  such  discretion  ought  not. 
in  my  opinion,  to  be  admitted. 

Jndgmtnt  of  the  High  Court, 

Ainslie^  J, — ^The  Joint  IVfiagistrate  asserts 
that  this  was  a  preliminary  enqair}\  and  doc 
a  trial,  as  a  trial  is,  by  Section  4.  defined  to 
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mean  the  proceedings  taken  in  Court  after  a 
charge  has  been  drawn  up,  and  he  had  not 
prepared  a  charge  under  Section  216  of  the 
Procedure  Code. 

As  it  was  not  (under  Section  473)  in  the 
Joint  Magistrate's  power  to  try  the  accused 
himselfi  and  as,  under  the  procedure  for 
commilment  to  the  Sessions,  a  Magistrate 
does  not  take  any  answer  of  an  accused  to 
the  charge,  but  merely  reads  and  explains 
it,*  and  calls  upon  him  .f  to  give  in  a  list  of  the 
^vitnesscs  whom  he  wishes  to  have  summoned 
to  give  evidence  on  his  trial  before  the 
Court  of  Session,  it  would  seem  that,  techni- 
cally, the  accusation  set  out  at  length  on  the 
9th  May  was  not  a  charge,  but  was  only  an 
examination  under  Section  193,  as,  indeed, 
the  heading  in  the  vernacular  shows.  It  is 
there  called  "  Istifsar,'  which  is  always  used 
to  distinguish  the  examination  from  a  defence 
or  answer  to  a  charge,  termed  **  Juwab.' 

The  meaning  of  the  word  "trial"  given 
in  Section  4  is  inconsistent  with  the  use  of 
the  same  word  in  Chapter  XVII.,  which  is 
headed — "Of  the  trial  of  warrant-cases  by 
Magistrates."  Section  213  contains  the 
following  words:  "The  following  procedure 
shall  he  observed  by  Magi>trates  in  the  irial 
of  warrant-cases/'  and  Section  214  includes 
within  that  procedure  the  examination 
of  complainant  and  his  witnesses  under 
Section  191,  and  the  examination  of  the 
accused  under  Section  193. 

But  as  the  Joint  Magistrate  was  forbid- 
den to  iry  the  case  himself  by  Section 
473,  it  may  be  conceded  that  the  examination 
made  on  the  9th  May  was  not  made  under 
Chapter  XVII.  as  part  of  the  proceedings  on 
a  trial  before  a  ^lagistrate.  It  was,  therefore, 
either  a  part  of  an  enquiry  into  a  case  triable 
by  a  Court  of  Session,  or  of  some  proceeding 
before  a  Magistrate,  other  than  such  inquiry, 
in  respect  of  an  offence  which  the  inquiring 
Magistrate  was  not  competent  to  try.  In 
either  case,  the  Joint  Magistrate  had  no 
authority  to  discharge  the  accused. 

If  the  matter  be  dealt  with  as  an  inquiry 
into  a  case  triable  by  the  Court  of  Session, 
the  Magistrate  was  authorized  to  discharge 
the  accused,  only  if  he  found  that  there  were 
notjsufficient  grounds  for  commiui ng  him  to 
take  his  trial,  or  for  remanding  him.  The 
accused  had  confessed  the  offence ;  therefore, 
there  were  sufficient  grounds  for  at  least  a 
remand.  The  Magistrate  being  himself  the 
complainant,  his  declining  to  go  on  with  the 

•  Section  199. 
t  S^tion  20J. 


prosecution,  the  offence  not  being  one  capable 
of  being  compounded,  was  not  a  ground  on 
which  the  trial  could  be  stopped.  (Section 
195,  Explanation  I.)  Explanation  III.  of  the 
same  Section  says  that  an  order  of  discharge 
shall  not  ordinarily  be  made  until  the 
evidence  of  the  witnesses  named  for  the 
prosecution  has  been  taken.  This,  no  doubt, 
gives  a  discretion  to  the  inquiring  Magistrate 
to  stop  his  proceedings;  but,  as  in  all  other 
cases  of  discretionary  i)Ower,  it  must  be 
exercised  reasonably,  and  not  capriciously ;  a 
refusal  to  continue  the  inquir}',  after  receiving 
a  complaint,  and  recording  a  confession,  can 
only  be  treated  as  unreasonable  and 
capricious. 

If  the  inquiry  was  not  preliminary  to 
commilment,  it  was  a  proceeding  in  respect 
of  an  offence  before  a  Magistrate  not  compe- 
tent to  try  it,  his  power  to  do  so  being  taken 
away  by  Section  473.  It  would  then  be 
governed  by  Section  45,  for  undeniably  there 
was  evidence  before  the  Magistrate  warrant- 
ing a  presumption  that  the  accused  had  been 
guilty  of  an  offence  under  Section  193  of  the 
Penal  Code,  namely,  his  own  confession  ;  in 
such  a  case,  the  ^Magistrate,  who  is  not 
competent  to  try,  has  no  power  to  discharge. 

The  case  cannot  be  brought  under  Chapter 
XVII.,  but,  if  this  could  be  done,  the  result 
would  be  the  same ;  there  would  be  no  power 
to  stop  the  proceedings  without  completing 
the  trial. 

The  Legislature  has  not  left  it  to  the  will 
of  a  Magistrate  to  proceed  or  not  as  he 
thinks  fit  with  cases  which  cannot  be  legally 
compounded ;  it  requires  him,  when  once  the 
complaint  of  such  an  offence  is  before  him 
(unless  he  proceed  under  Section  146,  which 
cannot  apply  to  the  present  case),  to  make  a 
complete  enquiry,  and  to  see  that  the  accused, 
if  guilty,  is  brought  to  punishment. 

Prosecutions  by  the  Court  should  not  be 
commenced  hastily  and  without  full  consider- 
ation. If  this  prosecution  was  one  which  it 
was  not  fit  to  proceed  with,  it  ought  not  to 
have  been  started.  The  confession  and 
contrition  of  a  man  whose  offence  is  detected, 
and  appears  capable  of  positive  proof, 
independently  of  anything  he  may  say,  is 
hardly  to  be  taken  as  sufficient  to  relieve 
him  from  standing  his  trial  for  the  oifence  of 
attempting  to  defeat  the  ends  of  justice  by 
giving  false  evidence,  even  if  the  law  allowed 
the  Magistrate  to  stop  the  prosecution. 

The  order  of  the  Joint  ^Magistrate,  dated 
9th  May  1874,  directing  the  discharge  of 
Dudraj  Dosadh,  is  set  aside,  and  he  is  directed 
to  proceed  against  him  according  to  law, 
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The  8ih  October  1874. 

Present : 

The  lIonl)Ie  W.  Markbv  and  W.  F. 
McDonell,  Judges, 

Thoroughfare— Jury— Act  X.  of  1872,  Sections 

533  and  526. 

Reference  to  the  High  Court,  under  Section 
jg6  of  the  Code  of  Crimimil  Procedure, 
by  the  Sessions  Judge  of  Bactier gunge. 

Nyan,  Petitioner, 
versus 

» 

Sher  Ali  and  others,  Opposite  Party. 

A  MagrUtratCy  who,  on  the  application  of  the  party 
called  on,  refers  a  matter  as  to  whether  a  patiiway  is  a 
thoroughfare  or  not  for  the  consideration  of  a  Jury  under 
Section  5^3  of  the  Code  of  Criminal  Procedure,  is  bound 
to  make  an  order  upon  the  report  of  the  Jury,  and  in 
accordance  with  their  decision,  as  required  by  Section 
5jC  of  the  Code. 

Reference, — Both  parties  to  this  case  are 
inhabitants  of  Tcngrakhally,  a  village  within 
the  jurisdiction  of  the  station  and  sub-divi- 
sion of  Perozepore.  Nyan,  the  petitioner, 
complained  to  the  Sub -Divisional  Deputy 
Magistrate  that  the  opposite  party  had 
unjustly  closed  up  a  thoroughfare  in  the 
village,  and  prayed,  under  Section  521,  Code 
of  Criminal  Procedure,  for  orders  to  have  it 
re-opened.  The  Deputy  Magistrate  called 
upon  the  opposite  party  to  show  cause ; 
whereupon  some  of  them  appeared,  and, 
denying  the  existence  of  the  thoroughfare, 
applied  for  the  appointment  of  a  Jury  under 
Section  523.  The  application  was  complied 
with;  and   the   Jury  appointed   visited   the 


spot,  and  reported  the  previous  existence  ot 
the  thoroughfare,  and  its  being  recently 
closed  up  by  the  opposite  party.  Bat  the 
Deputy  Magistrate,  in  opposition  to  the  said 
report,  subsequently  thought  that  the  paib- 
way  in  dispute  was  not  a  thoroughfare,  ud 
dismissed  the  application. 

The  Deputy  Magistrate's  order  dismissing 
the  application  seems  to  me  to  be  illegal, 
because  Section  523.  Code  of  Criminal  Proce- 
dure, lays  down  that,  **  when  the  Jury  ha\t 
made  their  report,  the  order  of  the  Magistrate 
must  be  founded  thereon.''  The  Depotj 
Magistrate,  therefore,  had  no  discretion  to 
ignore  the  report  of  the  Jury.  If  it  were  the 
case,  as  stated  by  the  Deputy  Magistrate  Id 
his  order  that  the  case  had  been  taken  op 
under  Section  521  by  mistake,  the  pathway 
not  being  a  thoroughfare,  I  should  be  inclined 
to  decline  interference.  But  this  statement 
seems  to  be  unfounded,  for  the  Jury  vbo 
visited  the  spot  distinctly  report  ihat  tlie 
place  was  a  thoroughfare,  used  by  the 
complainant  and  others.  I,  therefore,  recom- 
mend that  the  order  may  be  set  aside,  and  the 
Deputy  Magistrate  directed  to  pass  orJcrs 
according  to  law. 

Judgment  of  the  High  Court, 

Markbv,  J. — We  understand  that  ihc 
order  of  the  Deputy  Magistrate  which  was 
referred  to  the  consideration  of  the  Jun  was 
that  the  road  should  be  opened,  and  that  the 
Jury  considered  this  order  to  be  reasonable 
and  proper.  This  being  so,  the  only  order 
which  the  Man^istratc  was  empowered  to 
make  was  an  order  founded  upon  the  report 
of  the  Jury,  by  whose  decision  he  must  be 
guided. 

The  order  of  the  Deputy  Magistrate  most 
be  set  aside,  and  he  must  make  an  order 
founded  u(X)n  the  report  of  the  Jury  and  in 
accordance  with  their  decision,  as  rwjuireJ 
by  Section  526. 


•        •  ^ 


«•       •    « 


RULES  AND  ORDERS  OF  THE  HIGH  COURT. 


There  beings  no  Refonnatory  at  present  in 
Bens:*},  sufl^^ests  that  sentences  of  confine- 
ment ki  a  Reformatory  under  section  3x8,  Act 
X.  of  1872,  should  not  be  passed. 


CRIMINAL  CIRCULAR  MEMO.  No.  2. 


From     the     Officiating     Registrar    of  the 
High     Court     of    Judicature     at    Fort 
William  in  Bengal,  Appellate  Jurisdic- 
tion^ dated  the  20th  May  18 J^. 


(English  Department.) 


(Criminal.) 


Ik  accordance  with  a  representation  from 
the  Inspector-General  of  Jails,  the  Court 
are  pleased  to  bring  to  the  notice  of  Sessions 
Jadges  and  Magistrates  that  no  reformatory, 
or  Dart  of  a  prison  declared  to  be  a  reform- 
atory under  the  Act,  exists  in  fiengal  at 
present.  Sentences  of  confinement  in  a 
reformatory,  under  section  318,  Act  X.  of 
1872,  cannot  therefore  be  carried  into  effect, 
and  It  is  better  to  abstain  from  passing  such 
Bentences.  •  ^ 

VoL  XXII. 


To 


Circulates  letter  showing  how  columns  2  and  3, 

Part  II.  of  Quarterly  Statement  D,  should  be 

filled  up. 

No.  689. 
FaoM 

H.  J.  S.  COTTON,  Esq., 
Officiating  Registrar  of  the 
High  Court  of  Judicature 
at  Fort  William 

in  Bengal^ 

The  Magistkatk  of  Sylhxt. 
Dated  the  3rd  June  iSj^. 
(English  Department.) 

(Criminal.) 
Sir, 

I  AM  directed  to  acknowledge  the 
receipt  of  your  letter  No.  2546,  dated  20th 
May  1874,  in  which  you  state  that  you  had 
presumed  that  columns  2  and  3,  Part  II.  of 
Quarterly  Statement  D,  referred  to  cases  of 
commitment. 

2.  In  reply  I  am  to  say  that,  ahhough 
your  supposition  is  borne  out  by  the  literal 
wording  of  the  headings  of  the  columns,  the 
intention  of  the  Court  was  that  *' persons 
implicated  in  commitments,"  and  not  the 
commitments  themselves,  should  be  shown  in 
this  column,  and  you  are  requested  to  cause 
the  statements  to  be  prepared  on  this  princi- 
ple in  future. 

I  have,  &c., 

(Sd.)    H.  J.  S.  COTTON, 

Officiating  Registrar. 


CIRCULAR  MEMO.  No.  3. 

Dated  the  3rd  June  18 J^. 

(English  Department.) 

(Criminal.) 

Forwarded  to  all  Sessions  Judge;  and 
Magistrates  for  information  and  guidance. 

By  order  of  the  High  Court, 

(Sd.)    H.  J.  S.  COTTON, 

Officiating  Registrar.^       ^ 


Rules,  t^Cy 
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In  supersession  of  previoas  Circular  draws  atten- 
tion to  provisions  in  the  Criminal  Procedure 
Code,  reeardin^  the  submission  of  Criminal 
Appeals  from  prisoners. 


CIRCULAR  ORDER  No.  2. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  Appellate  Jurisdiction^  dated  the 
8th  June\874. 

(English  Department.) 

(Criminal.) 

With  reference  to  the  alicration  in  sec- 
tion 376  of  the  Code  of  Criminal  Procedure 
by  Act  XI.  of  1874  (the  Criminal  Procedure 
Amendment  Act),  the  Court  are  pleased  to 
issue  the  following  Circular  Order  in  super- 
session of  Circular  Order  No.  i,  dated  17th 
January  1874.* 

2.  The  High  Court  find  it  necessary  to 
call  the  attention  of  the  several  subordinate 
Criminal  Courts,  and  of  the  Officers  in 
charge  of  Jails,  to  the  provisions  of  Act  X. 
of  1872  in  respect  of  the  submission  of 
criminal  appeals.  Section  275  of  the  present 
law  enacts  that  ''every  petition  of  appeal 
shall  be  accompanied  by  a  copy  of  the 
judgment  or  order  appealed  against." 

3.  What  the  judgment  or  final  order  in 
the  case  shall  contain  is  enacted  in  section 
464  of  the  Code  :  *'  The  judgment  or  final 
order  shall  contain  the  point  or  points  for 
determination,  the  findinf?  thereupon,  and  the 
reasons  for  the  Ending."  The  fourth  para-' 
graph  of  the  same  section  points  out  that 
*'  in  trials  by  jury  the  Court  need  not  state 
its  reasons  for  its  judgment,  but  shall  record 
the  heads  of  the  charge  to  the  jury.''  In 
cases  tried  by  jury,  therefore,  the  heads  of 
the  Judge's  charge  to  the  jury  will  take  the 
place  of  the  reasons  for  the  finding. 

4.  No  doubt  can  exist  as  to  the  plain 
requirements  of  the  law  in  this  matter,  and 
the  Court  desire  that  the  subordinate  Courts 
will  carefully  comply  with  the  provisions  of 
the  new  Code,  and  discontinue  the  practice 
which  at  present  exists  in  several  quarters, 
of  furnishing  to  the  person  affected,  and 
sendihg  up  to  the  Appellate  Court,  a  copy 
of  the  sentence  only  with  the  petition  of 
appeal. 

^    •*4rt/0  p.  3« 


Prescribes  three  Special  Returns  in  addition  to 
the  Regular  Annual  Statements. 

CIRCULAR  ORDER  No.  14. 

From  the  Officiating  Registrar  of  the  Higl 
Court  of  Judicature  at  Fort  Wttlsam  w 
Bengaly  Appellate  Junsdiciiom,  da/ed 
the  tjth  June  1874, 

(English  Department.) 

(Civil.) 

The  following  special  returns  are  pre- 
scribed in  addition  to  the  regular  animal 
statements,  and  it  is  requested  that  tbej 
may  be  made  without  delay  for  1873  in  the 
forms  appended  hereto — 

A  statement  showing  for  each  Coart  in 
the  district  the.  applications  filed  daring  the 
year,  under  section  119,  Civil  Procedure 
Code,  for  orders  to  set  aside  jadgmests 
passed  ex  parte  or  on  default. 

A  return  of  decrees  satisfied  without  exe- 
cution for  each  Court  subordinate  to  Ae 
High  Court. 

A  statement  showing  on  a  graduated  scale 
the  values  of  suits  in  which  local  inqoiiy 
was  ordered,  and  the  expenditure  of  money 
and  time  involved  therein. 


Applications  nnder  stction  1x9,  Act  VIIL  of 
X859,  for  an  order  to  set  aside  aa  eat-paite 
judgment  or  a  judgment  on  default 
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High  Court. 


SUtement  showtns  decreea  Mtisfied   witlioBt 

axecntioii  ia 

durinc  the  jt*x 


Stitemeat  ahowias  wJne"  of  the  different  duwi 
rfKutain  which  looU  inquiry  wu  ordered 
doting^  the  j«ar . 


ScateofValM* 

No 

it 

i 

i 

If 
it 

'n 
n 

III 

CsicinolrioHd 
..     ..  I,o«.  ,. 

CircoUtM  letter  regarding  the  formi  of  Registers 
of  Receipts  «nd  Disbursements  on  acomnt  of 
Civil  Court  Ameena  prescribed  bj  Circular 
Order  No.  ii,  dated  14th  March  1S74, 

No.— 


The  JuDGC  of  • 

Da/til  Caicut/a,  Iht  lath  June  1874. 

The  Conrt  direct  me  lo  return  herewtlh 
your  Retnrns  to  Circular  Order  No,  1 1,  dated 
Uih  March  1874,*  and  to  point  out  that  the 
forms  o(  Registers  of  Receipts  and  Disburse- 
ments on  account  of  Civil  Court  Ameens 
prescribed  by  that  Circular  were  intended, 
as  stated  therein,  lo  be  kept  up  in  all  iht 
regular  Civil  Courts  with  a  view  to  furnish* 
ing  materials  for  the  Returns  to  the  Court 
under  Circular  Order  No.  11,  dated  8ih 
April  iS/a.f 

2.  The  Statement  for  the  financial  year 
873-74,  required  in  the  2nd  paragraph  of 
be  recent  Circular,  should  be  made  in  the 

form  appended  to  the  Circular  No.  12,  dated 

8ih  April  1872. 

The  Statement  should  accordingly  be  recast 
and  submitted  to  this  Court  at  an  early  date. 

By  order  of  the  High  Court, 

(Sd.)    H.  J.  S.  COTTON, 

Opa'aling  Regislrar. 

CIRCULAR  MEMO.  No.  14. 

(English  Department.) 

(Civil); 

Copy  forwarded  to  all  District  Judges  for 
nformation  and  guidance. 


Rules,  &c.i 
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From 


Forwards  copy  of  letter  to  Judge  of  the  24-Per- 
{Tonnahs  on  the  subject  of  Sheriffs  fees. 

No.  1655. 

H.  J.  S.  COTTON,  Esq., 
Officiating  Registrar  of  the 
High  Court  0/ Judicature 

at  Fort  William 

in  Bengal, 

The  Judge  of  24-Pergunnahs, 

Dated  Calcutta,  the  tyth  June  1874. 

(English  Department.) 
(Civil.) 


To 


q.  The  Court  direct  me  to  add  for  yow 
information,  that,  as  a  rule,  processes  an 
served,  in  the  case  of  a  European  by  1 
European  bailiff,  and  in  the  case  of  a  natire 
by  a  native  bailiff.  A  native  bsuliff  is  nefcr 
employed  when  the  person  to  be  served  w 
arrested  is  a  European ;  a  European  biiiifi 
may,  however,  at  the  request  of  the  suitor, 
be  employed  when  the  person  to  be  served 
or  arrested  is  a  native.  This  practice  liioold 
always  be  remembered  when  receiving  an 
application  for  the  service  of  process,  as  it 
bears  upon  the  amount  of  fees  to  be  scut  tot 
the  service  of  process  by  the  Sheriff. 

I  have,  &c.| 

(Sd.)    H.  J.  S.  COTTON, 

Officiating  Regidrsr. 


Sir, 

I  AM  directed  to  acknowledge  the 
receipt  of  your  letter  No.  442,  dated  1 2th  May 
1874,  applying  for  certain  information  in 
connection  with  Circular  Order  No.  12, 
dated  27th  March  1874,  on  the  subject  of 
Sheriff's  fees. 

2.  In  reply  I  am  to  explain  that  "  an 
ordinary  return ''  is  a  return  of  service  made 
under  section  49  of  Act  VIII.  of  1859. 
"  A  special  return "  is  a  return  of  service 
made  otherwise  than  under  that  section. 
''  A  citation  or  summons  to  appear"  is  a  pro- 
cess issued  by  the  Civil  Courts  in  this 
country  in  the  exercise  of  their  testamentary 
and  intestate  jurisdiction. 

3.  The  only  processes  issued  by  the 
High  Court  in  its  original  jurisdiction  which 
the  Sheriff's  officers  are  required  to  serve  or 
execute  are  those  specified  in  the  scale  of 
fees  which  accompanied  the  Court's  Circular 
Order  above  alluded  to,  viz, : — 

(I.)  Summons  to  a* defendant  to  appear 
and  answer. 
(2.)  Citation. 
(3.)  Execution    (this  includes  prohibitory 

orders). 

4.  In  reply  to  your  third  paragraph,  I 
am  to  point  out  that  the  inconvenience  of 
which  you  complain  from  not  knowing  what 
fee  will  be  required  before  the  return  is 
received  may  be  obviated  by  your  sending 
with*,  the  process  the  maximum  amount  of 
fees  chargeable  by  the  Sheriff  and  his  officers 
under  their  respective  tables  of  fees.  The 
Sheriff  will  account  to  you  for  whatever 
^^cess  may  be  thus  ^r^tri^sted  to  ^im» 


CIRCULAR  ORDER  No.  15. 
Dated  Calcutta,  the  ijth  June  18J4. 
(English  Department.) 

(Civil.) 

CoPYjof  this  letter  forwarded  to  alll>fl- 
trict  Judges  and  to  the  Judges  of  the  Stnall 
Cause  Courts  of  Sealdah  and  of  Howrah,  ift 
continuation  of  the  Court's  Circular  Order 
No.  12,  dated  27th  March  1874. 

By  order  of  the  High  Court, 

(Sd.)    H.  J.  S.  COTTON, 

Officiating  Begistrer* 


Cancels  Circular  Order  No.  17  of  17th  J«« 

X873. 

CIRCULAR  ORDER  No.  3. 

From  the  Officiating  Registrar  cftheHii) 
Court  of  Judicature  at  Fort  mllrmtB 
Bengal,  Appellate  Jurisdicim  oatfi 
the  i8th  June  1874. 

(English  Department.)        * 
(Criminal.) 

THf  Court  are  pleased  to  notify,  for  *« 
information  of  Judges  and.Magistratw,  »*j 
Circular  Order  No.  17,  dated  the  17WJ8"' 
1863,  is  canpelled,       «  * 

'    ^         *-  4 


\ 


l874.] 


Jinles,  &c.y 
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Ifigh  Court. 


Forwards  copy  of  letter  to  Judg^e  of  Bhaug^ulpore, 
statiiiff  that  the  Return  called  for  in  Circular 

.   Memo.  No.  9^  dated  4th  May  last,  should  show 
the  Costs  incurred  in  Contested  Cases  only. 


FaoM 


To 


No.  1675. 

w 

H.  J.  S.  COTTON,  Esq., 
Officiating  Registrar  of  the 
High  Court  of  Judicature 
at  Fori  William 

in  Bengali 

Thk  Judgx  of  Bhaugulporx. 
Dated  Calcutta^  the  20th  June  iSj^. 
(English  Department.) 
(Civil.) 


Sir, 


In  rcplj  to  your  letter  No.  ^^» 
dated  15th  June  1874,  I  am  directed  to  say 

I  .^Hitthe  return  called  for  in  Circular  Memo. 

'  Ko,  9,  dated  4th  May  1874,  should  show  the 
costs  incurred  in  contested  cases  onlv. 

I  have,  &c., 

(Sd.)    H.  J.  S.  COTTON, 

Officiating  Registrar, 


CIRCULAR  MEMO.  No.  15. 

Daied  Calcutta^  the  20th  June  1874. 

(English  Department.) 

'  (Civil.) 

*  Forwarded  to  all  District  Judges  and 
Jtdicial  Commissioners,  in  continuation  of 
Grcular  Memo.  No.  9,  dated  4th  May  1874. 

By  order  of  the  High  Court, 

(S*)    H.  J.  S.  COTTON, 

Ojpci(iting  Repstrqr, 


Forwards  copy  of  letter  to  Officiating  Sessions 
Judge  of  Chittagong  as  to  the  language  in 
which  the  evidence  of  witnesses  should  he 
recorded  in  warrant  cases. 


No.  773. 


From 


H.  J.  S.  COTTON,  Esq., 
Officiating  Registrar  of  the 
High  Court  of  Judicature 
at  Fort  William 
in  Bengal^ 


To 


Tax  Offg.  Sessions  Judge  of 

Chittagong. 

Dated  Calcutta,  the  20th  June  18J4. 

(English  Department.) 

(Criminal.) 

Sir, 

I  ah  directed  to  acknowledge  the 
receipt  of  your  letter  No.  61S,  dated  5th 
June  1874,  forwarding  a  copy  of  correspond- 
ence between  yourself  and  the  Magistrate 
as  to  the  language  in  which  the  evidence  of 
witnesses  should  be  recorded  in  warrant 
cases. 

2.  In  reply  I  am  to  say  that  your  view 
of  the  case  is  correct.  The  Government 
Notification  dated  30th  June  1864,  and 
published  at  page  1462  of  the  Calcutta 
Qazettf  of   t^e   a 7th   July    1864,   notified 
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under  section  196  of  the  old  Code  of  Crimi- 
nal Procedure  (Aft  XXV.  of  1861)  "that 
in  every  di strict  of  the  Lower  Provinces  the 
evidence  of  witnesses  shall  be  taken  down 
by  the  Magistrate  with  his  own  hand  and 
in  his  own  vernacalar  language,  unless  he 
be  prevented  by  any  sufficient  reason  from 
taking  down  the  evidence  of  any  witness, 
in  which  case  he  shall  record  the  reason  of 
his  inability  to  do  so,  and  shall  cause  the 
evidence  to  be  taken  down  in  writing  from 
his  dictation  in  open  Court."  It  was  also 
notified  *'  that  if  the  vernacular  language  of 
any  Magistrate  be  neither  English  nor  the 
language  of  the  district  in  which  his  Court 
is  held,  he  may  take  down  the  evidence  in 
English,  or  in  the  language  of  the  district, 
instead  of  in  his  own  vernacular." 

3.  Section  335  of  the  new  Code  of 
Criminal  Procedure  (A6t  X.  of  1872)  repro- 
duces section  196  of  the  old  Code,  and 
under  the  concluding  paragraph  of  section 
a  of  the  new  Code,  the  Government  Notifica- 
tion of  the  30th  June  1864  is  as  much  in 
force  as  if  it  had  been  published  and  made 
under  section  335  of  that  Code. 

I  have,  Ac, 

(Sd.)    H.  J.  S.  COTTON, 

Officiating  Registrar . 


CIRCULAR  MEMO.  No.  4. 
Dated  Calcutta,  the  20th  June  1874. 


(English  Department.) 

(Criminal.)' 

Copy  of  this  letter,  with  the  usual  number 
of  spare  copies,  forwarded  to  all  Sessions 
Judges  and  Magistrates  for  information. 

By  order  of  the  High  Court, 

(Sd.)    H.  J.  S.  COTTON, 
O0cia(ing  Registrar. 


Directs  Small  Caose  Court  Judges  and 
to  examine  Certificates  of  Pleaders  daring  the 
last  week  of  ererj  quarter,  and  to  snbnut  Re- 
port thereon  to  the  District  Judge. 

CIRCULAR  ORDER  No.  16. 

From    the     Officiating     Registrar     of  ihi 
High  Court  of  Judicature  at  Fart   Wil- 
liam in  Bengcdy  Appellate  Jurisdiction, 
dated  the  22nd  June  iSj^, 

(English  Department.) 

(Civil.) 

Thk  Court  are  pleased  to  direct  thai  all 
Small  Cause   Court  Judges  and   Moonsiffs 
should  examine  the  certificates  of  the  Plead- 
ers practising  in  their  Courts  during  the 
last  week  of  every  quarter  in  the  year  (with 
a  view  to  renewal  at  the  proper  date  and  oa 
sufficient  stamp),  and  submit  a  special  report 
on  the  result  of  their  inspection  to  the  Dis- 
trict Judge  at  the  beginning  of  the  ensmo^ 
quarter.     It   is  expected  that  the     District 
Judges   will  very  carefully  examine  Qicse 
reports,  and  permit  no  irregularities  to  occur; 
and  the  subject  should  also  receive  attention 
in  the  District  Annual  Reports. 


District  Judges  when  reporting  the  Renewal  of 
Pleader's  and  Mookhteai's  Certificates  to  state 
the  Name  of  Pleader's  or  Mookhtear's  Fadier. 

CIRCULAR  ORDER  No.  17. 

From  the  Officiating  Registrar  of  the 
High  Court  of  Judicature  at  Fort  WH- 
Ham  in  Bengal,  Appellate  Jurtsdidion^ 
dated  the  2yd  June  18 J4. 

(English  Department.) 
(CiviK) 

Thk  Court  are  pleased  to  direct  that,  fn 
reporting  to  the  Court  the  renewal  of  plead* 
er's  and  mookhtear's  certificates  under 
section  8  of  Act  XX.  of  1865,  District 
Judges  will,  in  all  cases,  state  the  name  of 
ihe  pleader's  or  mookhtear's  father  in  order 
that  the  pleader  or  mookhtear  may  be  identi- 
fied in  the  rolls  in  the  Cojirt's  office. 


1874.1 


RtHes,  &r.. 


THX  WSIKLY   RIPOKTKB. 


Higk  CourJf. 


Draws  Attention  to  Provisions  of  Rent  L41W 
regfarding:  Ezecation  of  Decrees  in  rent-suits 
for  amounts  not  exceeding:  Rs.  500, 

CIRCULAR  ORDER  No.  18. 

From  the  Officiaiing  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  Appellate  Jurisdiction,  dated  the 
ioth  July  1874. 

(English  Department.) 

(Civil.) 

The  Court  having  observed  that  irregu^ 
Jarities  are  committed  in  the  execution  of 
decrees  in  rent-suits  are  pleased  to  direct 
the  attention  of  District  Judges  to  the  posi- 
tive rule  laid  down  in  section  58  of  Act 
VIII.  (B.  C.)  of  1869  as  to  judgments  for 
amounts  not  exceeding  Rs.  500,  and  to 
intimate  that  the  same  process  of  execution 
cannot  be  executed  more  than  once,  and  the 
Court  accordingly  direct  that  the  reception 
of  supplementary  lists  of  property  to  be 
attached,  or  other  devices  by  which  the 
provisions  of  this  section  are  evaded,  may 
l>e  at  once  put  a  stop  to. 


Forwards  copy  of  letter  to  Superintendent  of 
Stationery  regarding:  alteration  in  last  column 
of  Quarterly  Statements  A,  B,  and  C. 


From 


To 


No.  1867. 


H.  J.  S.  COTTON,  Esq., 
Officiating  Registrar  0/  the 
High  Court  of  Judicature 

at  Fort  William 

in  Bengal i 


The  Superintendent  of  Stationery. 

Dated  Calcutta,  the  14th  July  18J4. 
(English  Department.) 

(Civil.) 


The  Court4iaving  been  pleased  to  direct 

(Quaiterly      State-     ****'  *^®  ^*St  Column  of 

ments  A,  B,  c.)  .  High  Court  CivilForm 


II,  12,  and  13  should  be  headed  "Explana- 
tions  and  Remarks"  instead  of  ** Remarks" 
only  as  heretofore,  I  have  the  honor  to 
request  that  this  alteration  may  be  carried 
out  in  future  reprints  of  these  forms. 


1  have,  Ac, 
(Sd.)  H.  J.  S.  COTTON, 

Officiating  Registrar, 


Calls  for  a  Statement  of  Suits  and  Appeals  of  the 
Small  Cause  Court  type  not  exceeding  Rs.  ao 
in  Talne  decided  in  1873. 

CIRCULAR  xMEMO.  No.  16. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William 
in  Bengal,  Appellate  Jurisdiction,  dated 
the  loth  July  18J4, 

(English  Department.)' 

ft 

(Civil.) 

District  Judges  and  Judicial  Commission- 
ers are  requested  to  submit,  on  as  early  a  date 
as  practicable,  a  return  for  Jthe  year  1873 
containing  the  information  indicated  in  the 
form  given  below. 

3.  The  return  in  question  is  very  urgently 
required  by  Government,  and  the  Court  trust 
that  no  delay  will  be  permitted  to  occur  in  its 
preparation  and  submissioD. 

By  order  of  the  High  Court,  ' 
(SA)  H.  J.  S.  COTTON, 

Officiating  Registrar. 


»' 
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CIRCULAR  MEMO.  No.  17. 

Baled  Calcutta,  the  i^lh  July  tS';^. 

(English  Department.) 

(Civil.) 

Copy  forwarded  to  all  Judicial  Commis- 
sioners and  District  Judges,  who  are 
requested  to  alter  existing  copies  by  hand 
accordingly. 

By  order  of  the  High  Courts 
(Sd.)    H.  J.  S.  COTTON, 

Officiating  Registrar. 


ScMians  Jadg^es  no  looker  to  tnattt  in 
No.  III.  any  obsenratioos  in 
re|:arding  the  Propriety  of  the 


CRIMINAL  CIRCULAR  ORDER  Na  4. 


(English  Department) 

(Criminal.) 

Dated  Calcutta,  the  23rd  July  iSj^ 

Sessions  Judgks  are  hereby  desired  to  dis- 
continue the  insertion  in  Sessions  Statement 
No.  III.  of  any  observations,  in  cases  d 
acquittal,  regarding  the  propriety  of  tfae 
commitment. 

2.  This  order  supersedes  Circular  Order 
No.  2,  dated  9th  March  1869,*  and  the  kst 
paragraph  of  Circular  Order  No.  10,  dated 
I2th  July  1870.1 

By  order  of  the  High  Coort, 

(Sd.)    H.  J.  S.  COTTOX 
Officiating  Regisixv. 


Explahis  Circular  Order  No.  25.  dated  35th 

July  Z872. 

CIVIL  CIRCULAR  ORDER  No.  19. 

(English  Department) 

(Civil.) 

Dated  Calcutta,  the  2ph  July  1874, 

The  High  Court  are  pleased  to  intimate, 
for  the  information  of  the  subordinate  Courts, 
that  Circular  Order  No.  25,  dated  15th  July 
1872,$  was  not  intended  to  be  taken  u 
entitling  defendants,  in  cases  referred  under 
section  12,  Act  VIII.  of  1859,  to  shojr  cause 
by  reason  of  the  property  in  the  suit  being 
situated  in  different  districts,  when  none  of 
the  defendants  reside  beyond  the  jurisdiction 
of  the  Court  in  which  the  suit  is  instituted. 

By  order  of  the  High  Court, 
(Sd.)    H.  J.  S.  COTTON. 

Oficiaiing  Registrar. 


•  II  W.  R.,  Crlm.  Cirs.,  i. 
+  14  W.  R.,  Crim.  Cirs-,  i. 
X  18  VV.  R.,  Rules,  &c.,  7. 
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High  Cmrf. 


B  coatmiMtion  of  preyious  Circular  draws  atten- 
tion to  alterations,  &c.,  in  {Rules  drawn  np 
under  clause  3,  section  20  and  section  22  of 
the  Court  Fees  Act. 

CIVIL  CIRCULAR  ORDER  No.  20. 

Dated  Calcutta,  the  13th  August  J8J4, 

(English  Department.) 

(Civil.) 

In  continuation  of  Circular  Order  No.  10, 
ated  7th  March  1874,  the  attention  of  all 
Kstrict  Judges  and  District  Magistrates,  as 
tell  as  of  the  Subordinate  Civil  and  Cri- 
inal  authorities,  is  drawn  to  the  annexed 
Iterations  and  additions  made  by  the  Court 
%  the  Rules  drawn  up  under  clause  2, 
tedon  20  and  section  22  of  the  Court  Fees 
id  (Act  VII.  of  1870),  and  published  in  the 
EUar/Za  Gazette. 

By  order  of  the  High  Court, 

(Sd.)    H.  J.  S.  COTTON, 

Officiating  Registrar, 


NOTIFICATION. 

Tri  following  alterations  and  additions, 
^  by  the  High  Court  to  the  Rules  passed 
J  them  under  the  Court  Fees  Act  of  1870, 
^^  been  confirmed  by  the  Lieutenant- 
Kn^emor  of  Bengal,  and  sanctioned  by  the 
fvenor-General  of  India  in  Council,  are 
ppoblished. 


H.  J.  S.  COTTON,, 

Officiating  Registrar, 
\30ih  July  1874. 

nations  and  Additions  made  by  the  High 

^urt  of  Judicature  at  Fort   William  in 

^gal  to  the  Court  Fee  Rules  framed 

^er  clause  2,    section    20  of  Act   VII, 

^^  Districts  of    Sylhet,    Hazareebagh, 
^dugga,  and   Maunbhoom  are  hereby 
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added   to  the  list  of  districts  cited  in  the 
margin  of  Rule  VI. 

R.  COUCH. 
F   B.   KEMP. 
LOUIS  S.  JACKSON. 
J.  B.  PHEAR. 
W,  MARKBY. 
C.  PONTIFEX. 
W.  AINSLIE. 
G.  G.  MORRIS. 
R.  C.  MITTER. 
W.  F.  McDONELL. 

Alterations    and   Additions    made    hy    the 
High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal  to  the  Court  Fee  Rules 
framed  under  section  22  of  Act   VIL  of 
j8yo. 

The  Districts  of  Furreedpore,  Lohardugga, 
Hazareebagh,  and  Maunbhoom  are  hereby 
added  to  the  first  column  of  the  list  mar- 
ginally given  in  Rule  5th,  and  the  words  "or 
have  to  travel  to  great  distances''  are  hereby 
inserted  in  the  same  Rule  after  the  words 
**  conveyed  by  boat." 

R.  COUCH. 

F.  B.  KEMP. 
LOUIS  S.  JACKSON. 
J.  B.  PHEAR. 

W.  MARKBY. 
C.  PONTIFEX. 
W.  AINSLIE. 

G.  G.  MORRIS. 
R.  c:  MITTER. 

W.  F.  McDONELL. 


Subordinate  Jndfi^es  and  Moonsiffs  to  be  allowed 
opportunities  of  making  Observations  on  the 
correctness  or  otherwise  of  the  Retnms  as  to 
Costs  called  for  by  Circular  Memo,  of  4th 
May  Z874. 

» 

CIVIL  CIRCULAR  MEMO.  No.  18. 

Dated  Calcutta,  the  18th  August  18 j 4, 

(English  Department.) 

(Civil.) 

District  Judges  and  Judicial  Commis^ 
sioners  are  requested  to  allov^  the  suborcU- 
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nate  Judges  and  Moonsifis  under  their 
control  to  have  an  opportunity  of  maHing 
observations  on  the  correctness  or  otherwise 
of  the  Returns  as  to  costs  called  for  by  Cir- 
cular Memorandum  No.  9,  dated  ^i\i  May 
1874. 

By  order  of  the  High  Court, 

(Sd.)    H.  J.  S.  COTTON, 

Officiating  Registrar. 


CIRCULAR  MEMO. 


No.  19. 


Calla  for  Statement  showing:  the  number  of 
days  given  to  Ciyil  ajid  Criminal  Work  and 
the  number  of  Sessions  Trials  and  Appeals 
heard  by  the  Judge  and  Additional  Judge  in 

.    X873. 


Dated  Calcutta,  the  2tst  August  1874. 

(English  Department.) 

(Civil  and  Criminal.) 

Every  District  Judge  and  Judicial  Com- 
missioner, subject  to  the  control  of  the  High 
Court,  is  requested  to  forward  to  this  office, 
with^the  least  possible  delay,  a  statement 
in  the  subjoined  form  showing  the  number  of 
days  given  to  Civil  and  Criminal  work  and 
the  number  of  Sessions  triab  and  criminal 


appeals  heard  by  the  Judge  and  Additioul 
Judge  in  1873. 

Statement  showing  the  number  ofdayi  gim 
to  Civil  and  Criminal  Work  and  the  numk 
of  Sessions  Trials  and  Appeals  heard  » 
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Jud|;e    ... 

Additional 

Judge  ... 

By  order  of  the  High  Court, 

H.  J.  S.  COTTON, 
Officiating  JRepstW' 


Rules  drawn  up  in  accordance  with  SectiM 
4,  Act  XX.  of  1865,  for  the  qaalificatios 
admission,  and  enrohnent  of  Plesden  aafl 
Mookhtears  iu  Mofussil  Courts. 

I. — General. 

I.  Thb  following  rules  framed  by  the 
High  Court  of  Judicature  at  Fort  WlJJiam 
in  Bengal,  under  section  4,  Act  XX.  of  1^51 
in  supersession  of  previous  rules  on  "*! 
same  subject,  shall  take  effect  from  the  date  j 
of  their  publication,  except  so  far  as  thef: 
relate  to  the  qualifications  required  by 
clause  I  of  Rules  7,  9.  and  n,  rcspccu'vclf, 
as  to  which  the  rules  dated^  2nd  Maj  i^^^ 

.  r,.,  r    .     .      .shall continue iDforce«»&' 

•  Kia^  foot-note.  .A,,f 

the  {s^  of  January  W5' 
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High  Court.  * 


II 


2-  Pleaders  in  the  Mofussil  Courts  of  the 
Regulation  Provinces,  within  the  limits  of 
the  jurisdiction  of  the  High  Court,  shall, 
as  regards  qualifications  for  practising  in 
Civil  Courts,  be  of  two  grades : — 

I. — Those  of  the  higher  grade  shall  be 
competent  to  appear,  plead,  and  act 
in  any  Civil  Court  subordinate  to 
the  High  Court. 

II. — Those  of  the  lower  grade  shall  be 
competent  to  appear,  plead,  and  act 
in  the  Courts  of  Moonsiffs  and  in 
Small  Cause  Courts,  and  in  the 
Courts  of  OflScers  in  the  District  of 
Cachar  and  Divisions  of  Assam, 
Chota  Nagpore,  and  Cooch  Behar, 
exercising  the  powers  of  Moonsiffs 
under  the  Bengal  Civil  Courts'  Act, 
1871. 

3.  Mookhtearsdulyadmitted  and  enrolled 
shall  be  competent  to  appear  and  act  in  any 
Civil  Court  subordinate  to  the  High  Court : 

4.  Provided  that  no  pleader  or  mookhtear 
shall  be  enabled  und^r  these  rules  to  practise 
o  every  Court  except  as  specified  in  their 
certificates. 

5.  The  Examiners  hereinafter  mentioned 
shall  be  the  persons  to  be  appointed  Examiners 
by  the  Lieutenant-Governor  of  Betigal  under 
the  provisions  of  Act  XX.  of  1865. 

n. — Qualification  for  Pleaders  of  the 

Higher  Grade. 

6.  The  following  persons  may  be  admit- 
[led  as  pleaders  of  the  higher  grade,  that  is 
i  tb  say  :— 

isi, — ^Any  person  who  shall  have  obtained 
the  Degree  of  Bachelor-of-Law  of 
one  of  the  Universities  of  Calcutta, 
Madras,  or  Bombay,  or  shall  be  a 
Licentiate  in  Law  of  one  of  the 
said  Universities :  Provided  that 
his  application  for  admission  as  a 
pleader  be  made  within  one  year 
from  the  time  of  his  obtaining  such 
degree  or  license,  or  within  such 
•  further   time   as   the   High    Court 

«  shall  for  any  special  reason  allow ;  or 

2nd. — Any  person  who  produced  a  certifi- 
cate from  the  Board  of  Examiners 
that  he  has  passed  in  the  first  class 
an  examination  in  the  subjects  pres- 
cribed from  time  to  time  by  the 
High  Court  for  the  Pleadership 
Examinayon* 


Such   subjects   shall,  until  farther  order 
by  the  Court,  be  as  follow : — 


Subjects. 

1st. — The  law  of  proper- 
ty current  in  Ben- 
gal— 

A — With  reference  to 
the  permanent  set- 
tlement ;  to  the 
Government  lien 
on  land;  to  claims 
to  hold  land  ex- 
empt from  the 
payment  of  reve- 
nue, and  to  the 
mode  in  which 
estates  can  be 
brought  to  sale  for 
arrears  of  revenue. 

B. — The  law  of  under- 
tenures,  ^  and  the 
mode  in  which 
the  same  can  be 
brought  to  sale  for 
arrears  of  revenue. 


RefTulationSt  Enactments, 
and  Text-Books. 

Regulations  (Bengal) 
I.,  VIII.,  X.,  XIV.,  XIX., 
and  XLIV.,  of  1793,  and 
the  Regulations  and  A^ 
by  which  the  same  have 
been  altered  ;  A(5t  XI.  of 
KS59  and  the  Preamble 
to  Regulation  (Bengal) 
U.  of  1793. 


C. — The  relation  of  land- 
lord and  tenant. 

D. — Mortgages,  Registra- 
tion of  Assurances. 

E. — The  Hindoo  Law  of 
Inheritance,  Succes- 
sion, and  Adop- 
tion. 

F. — Nfahomedan  Law. 


G.— The    Indian    Succes- 
sion Act. 

2fM^.-~ObIigations  arising 
from  contracts. 

3rd» — Civil  Procedure. 


4th. — ^The    Law   of    Evi- 
dence. 

5/A. — The  Law  relating  to 
Stamps. 

6th, — The  Law  of  Limita- 
tion. 

"jth. — Criminal    Law  and 
Procedure. 


Regulation  (Bengal) 
VIII.  of  1819;  Act  VIII. 
of  1865  (Bengal  Council) ; 
Act  VIII.  of  i«69,  B.  C. 
(except  as  to  candidates 
to  practise  in  Orissa,  Cho- 
ta Nagpore,  and  Assam, 
who  will  be  required,  as 
heretofore,  to  pass  in  Act 
X.  of  1859). 

Act  VIII.  of  1869 
(B.  C  ),  except  as  above. , 

Macpherson  on  Mort- 
gages; Act  VIII.  of  1871. 

Dayabhaga  and  Mitak- 
shara,  Dattaka  Chan- 
drika,  and  Macnaghten's 
Principles  of  Hindoo 
Law,  nrst  seven  chapters. 

Macnaghteo's  Princi- 
ples of  Mahomedan  Lav^, 
except  chapter  9. 

Act  X.  of  18651  Act 
XXI.  of  1870. 

Macpherson  on  Con* 
tracts;  Act  IX.  of  1S72. 

Act  VIII.  of  1859;  Act 
XXIII.  of  1861;  Act  XI. 
of  1865. 

Act  I.  of  1872. 

Act  XVIII.  of  1869, 
and  Act  VII.  of  iS-^o. 

Act  IX.  of  1871. 


The  Indian  Penal  Code 
(A(5l  XLV.  of  i860  and 
Adt  XXVII.  of  1870), 
and  the  Code  of  Criminal 
Procedure,  A^  X.  of  1872 

7.  In  order  to  qualify  a  person  to  present 
himself  for  the  examination  mentioned  in 
Rule  6,  clause  2nd — 

isi. — He  must  hold  a  certificate  of  having 
passed  the  First  Arts  Examination 
of  the  University  of  Calcutta, 
Madras,  or  Bombay,  or  the  first 
public  examination  before  Modera- 
tors at    Oxford   or   the   previous 
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examination  at  Cambridge,  or  the 
preliminary  examination  in  Arts  in 
one  of  the  Scotch  Universities,  or 
the  examination  in  Arts  for  the 
second  grade  at  Durham,  or  the 
matriculation  examination  at  the 
University  of  Dublin  or  London, 
or  a  certificate  of  having  passed  some 
other  public  examination  which 
shall  be  certified  by  not  less  than 
three  Judges  of  the  High  Court  as 
being  in  their  opinion  equivalent  to 
one  or  other  of  the  above-mentioned 
examinations. 

2nd. — He  must  hold  a  certificate  of  having 
regularly  attended  a  full  course  of 
Lectures  in  Law  at  one  of  the  Col- 
leges affiliated  to  the  Calcutta 
University,  or  such  Law  Lectures 
elsewhere  as  shall  be  deemed  by 
the  High  Court  to  be  sufficient. 

3rd, — He  must  produce  a  satisfactory 
certificate  of  good  moral  character, 
and  be  above  the  age  of  20  years. 

IlL — Qualification  for  Pleaders  of  the 

Lower  Grade. 

8.  Every  person  may  be  admitted  as  a 
pleader  of  the  lower  grade  who  shall  produce 
a  certificate  from  the  Board  of  Examiners 
that  he  has  passed  in  the  second  class  the 
examination  mentioned  in  Rule  6,  clause  2nd. 

9.  In  order  to  qualify  a  person  to  present 
himself  for  examination  for  the  lower  grade — 

ist. — He  must  hold  a  certificate  of  having 
passed  the  Entrance  Examina- 
tion of  the  University  of  Calcutta, 
Madras,  or  Bombay,  in  the  first 
or  second  class,  or  the  first  public 
examination  before  Moderators  at 
Oxford,  or  the  previous  examina- 
tion at  Cambridge,  or  the  prelimi- 
nary examination  in  Arts  in  one  of 
the  Scotch  Universities,  or  the 
examination  in  Arts  for  the  second 
grade  at  Durham,  or  the  matricula- 
tion examination  at  the  University 
of  Dublin  or  London,  or  a  certificate 
of  having  passed  some  other  public 
examination  which  shall  be  certi- 
fied by  not  less  than  three  Judges 
of  the  High  Court  as  being  in  their 
opinion  equivalent  to  one  or  other 
of  the  above-mentioned  examina* 
tions. 

and, — He  must  produce  a  satisfactory 
certificate  of  good  moral  character, 
and  be  above  the  age  of  20  years. 


IV. — Qualification  for  Mooehtaars. 

10.  Every  person  may  be  admitted  as  \ 
mookhtear  who  shall  be  qualified  as  hemn- 
after  prescribed,  that  is  to  say : — 

(i .)  If  he  shall  be  qualified  to  be  admitted 
as  a  pleader  of  either  grade :  Provided  that 
his  application  to  be  admitted  as  a  mookh- 
tear shall  be  made  within  one  year  from  the 
time  of  his  obtaining  sucn  degree  or  license, 
or  within  such  further  time  as  the  Cooit 
shall  for  any  special  reason  allow  ;  or 

(2.)  If  he  shall  produce  a  certificate  from 
the  Examiners  that  he  has  passed  an  examm- 
ation  in  the  subjects  prescribed  from  urae 
to  time  by  the  High  Court  for  the  examin- 
ation of  mookhtears.  Such  subjects  shall, 
until  further  notice,  be  as  follow  : — 

Code  of  Civil  Pro-       Penal  Code. 


cedure. 
Law  of  Limitation. 
Stamp  Laws. 
Small  Cause  Court 

Act. 


Code    of    Criminal 

Procedure. 
Registration  Act 
Evidence  Act. 
Contract  Act 


11.  In  order  to  qualify  a  person  to  pre- 
sent himself  tor  the  examination  required 
by  these  rules  for  mookhtears — 

(i.)  He  must  hold  a  certificate  of  haffn^ 
passed   the  Entrance  Examination  61  the 
University  of  Calcutta,  Madras,  or  Bombi.3, 
or  a  certificate  of  having  passed  the  Venn- 
cular  or  Minor  Scholarship  Examination,  or 
some  other  public  examination  cenified  by 
the  Director  of  Public  Instruction  or  by  an 
Inspector  of  Schools  to  be  equivalent  thereto. 

(2.)  He  must  produce  a  satisfactory  cer- 
tificate of  good  moral  character,  and  be  above 
the  age  of  20  years. 

V. — Examinations. 

12.  Every  candidate  for  examination  for 
pleadership  of  either  grade,  or  for  mookh- 
tearship,  shall,  on  or  before  the  ist  of  Isovtm- 
her  in  each  year,  apply  to  the  Board  oi 
Examiners  for  leave  to  present  himseli  at 
the  ensuing  examination,  and  he  shall  estab- 
lish to  their  satisfaction  that  he  possesses  the 
qualifications  prescribed  for  such  candidates. 

13.  Such  application  is  not  to  be  trans- 
mitted to  the  Board  of  Examiners  direct, 
but  is  to  be  filed  before  the  said  first  day  of    1 
November   in    the   Court    of    the    Disitict    \ 
Judge  within  whose  jurisdiction  the  candi- 
date resides  or  is  employed  (Calcutta,  for  this 
purpose,  being  taken  to  be  within  the  Dis- 
trict of  the  24-Pergunnahs),  accompanied  by 
the  necessary  documents  and  papers.     The 
Judge  shall  thereupon  inquire  into  the  vafi* 
dity  of  the  certificate  of  cjiaracter  presented 
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by  the  candidate,  and  shall  satisfy  himself 
as  to  the  identity  of  the  candidate,  and  he 
shall,  on  or  before  the  15th  November, 
transmit  to  the  Board  of  Examiners  all  such 
appUoations  with  the  documents  accompany- 
ing, together  with  a  list  of  the  applications 
and  annexures,  and  with  his  opinion  in 
each  case  as  to  the  sufficiency  of  the  testimo- 
nials produced,  and  any  other  information 
which  he  may  think  it  needful  in  any  case  to 
communicate. 

14.  The  Board  of  Examiners  shall  there- 
upon take  the  case  of  each  candidate,  with 
the  report  of  the  District  Judge,  into  their 
consideration,  and  shall  determine  whether 
or  not  the  candidate  is  possessed  of  the 
necessary  qualifications.  If  the  candidate  is 
found  qualified,  the  Board  shall  cause  his 
name,  the  name  of  his  father,  his  age  and 

Elace  of  residence,  and  other  needful  particu- 
&rs,  to  be  entered  in  a  .register,  with  a 
declaration  that  he  is  permitted  to  appear  at 
the  next  ensuing  examination  at  ^  *  *  * 

15.  An  extract  from  the  register  shall 
be  forwarded  to  the  District  Judge  for 
delivery  10  the  candidate.  The  Judge  shall 
Gxasjt  a  notice  of  his  having  received  such 
jQKtracts  to  be  stuck  up  in  his  Court-house, 
jind  shall  deliver  them  to  the  candidates  on 

tppBcation. 

i-.Xlie  District  Judge,  in  carrying  out  this 
^Jtnle  and  Rule  13,  shall  conform  to  such 
llMtructions  as  he  may  receive  from  the 
Bbard  of  Examiners  through  their  President 
or  Secretary. 

16.  Before  the  date  of  examination, 
everj  candidate  shall  pay  into  the  Govern- 
aaent  Treasury  of  the  24-Pergunnahs,  or  of 
the  place  where  he  is  to  be  examined,  the 
iee  prescribed  by  Rule  22,  and  shall  at  the 
tame  time  present  to  the  officer  in  charge 
oi  the  Treasury,  the  extract  from  the  register 
ftprniahed  to  him  under  Rule  10,  and  the 
llaasary  receipt  for  the  fee  shall  be  endorsed 
thereon.  Every  candidate  for  examm'ation 
,4hBdl  produce  to  the  Examiners  the  extract 
fMKB  the  register,  with  the  treasury  receipt  so 
Mdorsed  thereon. 

VI. — Enrolment. 

JP7.  Any  person  who  shall  have  qualified 
Wider  these  rules,  and  who  shall  desire  to 
he  admitted  to  practice,  shall  pay  into  the 
Government  Treasury  of  the  district  in 
iriiich  he  shall  intend  to  practise  the  fee 
'yuescribed  by  Rule  22,  and  shall,  on  pre- 
.seotation  of  the  certificate  of  the  Examin- 
ees or  of  his  diplqpa,   and  the  receipt  for 


the  said  fee,   be  entitled   to   apply  to   the 
High  Court  for  admission  and  enrolment. 

18.  The  application,  together  with  the 
certificate  and  receipt  required  by  Rule  17, 
shall  be  presented  to  the  Judge  of  the 
District  in  which  the  applicant  intends 
ordinarily  to  practise,  and  shall  be  forwarded 
by  the  Judge  to  the  Registrar  of  the 
High  Court,  with  such  remarks  as  he  may 
think  fit  to  make  thereon. 

19.  The  name  of  the  applicant  and  his 
place  of  abode,  together  with  his  father's 
name  and  place  of  abode,  shall  be  affixed 
in  some  conspicuous  place  in  the  Court- 
house of  the  Judge  to  whom  the  application 
is  sent,  and  also  in  the  High  Court,  at  least 
six  weeks  before  the  applicant  is  admitted 
to  practice. 

20.  The  High  Court  may  call  for  evidence 
of  the  respectability  of  the  applicant  in 
any  case  in  which  it  may  be  deemed 
necessary. 

21.  Upon  the  applicant's  being  admitted 
and  enrolled  by  the  High  Court,  a  certificate 
to  that  effect  shall  be  forwarded  by  the 
Registrar  of  the  High  Court  to  the  Judge 
of  the  District,  who,  upon  the  applicant's 
delivering  and  leaving  with  him  a  declara- 
tion in  writing  signed  by  the  said  applicant 
in  conformity  with  the  recital  in  the  form 
of  certificate  given  in  the  2nd  Schedule 
to  Act  XX.  of  1865,  shall  grant  him  a 
certificate  as  required  by  the  said  Act. 

VII.— Fees. 

22.  The  fees  payable  previous  to  examin- 
ation and  on  application  for  enrolment  shall 
be  as  follows  : — 

Pleader,    Pleader, 

Higher       Lower        Mookhtar. 

Grade.       Grade. 

Rs.       Rs.  Rs. 

Before  examination ...  30         20  15 

„       enrolment     ...  25         15  10 

VIII. — Penalties. 

23.  If  any  person  having  passed  the 
examination  entitling  him  to  be  admitted 
and  enrolled  as  a  First  or  Second  Grade 
Pleader  or  as  a  Mookhtar,  and  shall  fail  to 
apply  for  such  admission  and  enrolment  for 
a  period  of  one  year  from  the  lime  of  passing 
the  examination,  he  shall  not  be  admitted 
and  enrolled,  unless  by  special  order ^of  the 
Hi^h  Court  the  time  for  such  application 
shall  be  extended. 

24.  If  any  person  having  been  admitted 
and  enrolled  as  a  pleader  or  mookhtar  shall 
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neglect  to  take  out  a  certificate,  or,  having 
obtained  a  certificate,  shall  fail  to  renew  it  for 
a  period  of  three  years,  he  shall  be  sus- 
pended, and  shall  not  be  entitled  to  receive  a 
certificate,  or  to  have  his  certificate  renewed, 
w'thout  further  orders  of  the  High  Court. 

25.  Any  person  who  shall  hold  any 
appointment  under  Government,  or  shall 
carry  on  any  trade  or. other  business  at  the 
time  of  his  application  for  the  admission  as  a 
pleader  or  mookhtar,  shall  state  the  fact  in  his 
application  for  admission,  and  the  High  Court 
may  refuse  to  admit  such  person,  or  pass 
such  orders  thereon,  as  it  thinks  proper. 

26.  Any  person  who,  having  been  admit- 
ted as  a  pleader  or  mookhtar,  shall  accept 
any  appointment  under  Government,  or  shall 
enter  into  any  trade  or  other  business,  shall 
give  notice  thereof  to  the  High  Court,  who 
may  thereupon  suspend  such  pleader  or 
mookhtar  from  practice,  or  pass  such  orders 
as  the  said  Court  may  think  fit. 

27.  Any  wilful  violation  of  any  of  the 
above  rules  shall  subject  a  pleader  or  mookh- 
tar to  suspension  or  dismissal. 

R.  COUCH. 

F.  B.  KEMP. 
LOUIS  S.JACKSON. 
J.  B.  PHEAR. 

W.  MARKBY. 
C.  PONTIFEX, 
W.  AINSLIE, 

G.  G.  MORRIS. 
ROMESH  C.  MITTER. 
W.  F,  McDONELL. 

The  1 2th  September  1874. 


The  following  is  a  reproduction  of  such  of 
the  Rules  of  2nd  May  1866  as  relate  to  the 
qualifications  of  examinees,  and  as  referred  to 
in  Rule  i  of  the  foregoing  Rules  : — 

9.  In  order  to  qualify  a  person  to  present 
himself  for  the  examination  required  by  these 
Rules  for  the  higher  grade — 

I  si, — He  must  hold  a  certificate  of  havinp 
passed  the  Entrance  Examination  of  the 
University  of  Calcutta,  Madras,  or  Bom- 
bay, or  shall  satisfy  the  High  Court  that 
he  has  received  a  liberal  education  else- 
where than  in  India. 

2nd, — He  must  hold  a  certificate  of  hav- 
ing rei^ularly  attended  a  full  course  of 
Lectures  in  Law  at  one  of  the  Colleges 
affiliated  to  the  Calcutta  University,  or 


such  Law  Lectures  elsewhere  as  shall  be 
deemed  by  the  High  Court  to  be  sni- 
cient. 

3rd. — He  must  hold  a  satisfactory  certifi- 
cate of  good  moral  character. 

^Jh, — He  must  be  between  the  ages  of  20 
and  40  years,  unless  he  shall  have  beei 
admitted  and  shall  have  practised  as  a 
pleader  of  the  lower  grade  previoodj 
to  his  application  to  be  admitted  to  the 
examination  for  the  higher  grade,  in 
which  case  he  mav  be  admitted  to  that 
examination  if  he  shall  satisfy  the  judge 
of  the  District  in  which  he  resides  thatop 
to  the  time  of  the  application  he  hu 
been  acting  as  a  pleader  of  the  lower 
grade,  and  shall  produce  a  cenificate 
from  the  Judge  or  Judges  in  whose  Coim 
he  has  been  practising,  that  in  his  or 
their  judgment  he  is  a  proper  person  to 
be  admitted  to  examination  for  tiie 
higher  grade. 

21.     In  order  to  qualify  a  person  to  preseat 
himself  for  examination  for  the  lowergrade- 

ist. — He  must  hold  a  certificate  of  hiving 
passed  the  Entrance  ExaminatioDoftk 
University  of  Calcutta,  Madras,  or  to- 
bay,  or  a  certificate  of  having  pasedthe 
examination  for  a  Governmeiit  Venuco- 
lar  Scholarship,  or  Minor  Scholarship. 

and, — He  must  hold  a  satisfacio^  certifi- 
cate of  good  moral  character. 

3rd, — He  must  be  between  the  ages  of  »3 
and  35  years. 

Rules  for  Mookhtars. 


39.  1st, — Any  person  qualified  to  be 
admitted  as  a  pleader  of  either  grsde 
shall  be  entitled  to  be  admitted  as 
mookhtar. 
2Hd, — Any  person  qualified  to  present  him- 
self for  examination  for  a  pleadcrship  <rf 
either  grade  may  present  himself  for 
examination  to  be  admitted  as  mookbtir* 
3rd, — Any  person  who  can  satisfy  the 
Judge  of  the  District  that  he  possesses: 
the  following  qualifications,  may  ^ 
admitted  to  examination  for  thccSceolj 
mookhtar,  m. —  ^ 

A.— That  he  is  a  person  of  good 
moral  character.  *  j 

B. — That  he  has  received  a  iiberti 
education.  - 

C— That  he  is  not  above  the  age  of 


35  years,  unless  he  has  been  pi 
viously  practising  as  a  moow 
in  which  case  no  limit  of  ag« ' 
be  prescribe^* 
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JUNE  1874. 


A.  MoNBT,  Esq.,  C.B. 


Erratum. 

For   '*  Act  X.  of  X870,"  in  line  7  of  Circular 
No.  4  of  June  1974,  read  "  Act  V 11.  of  2870." 


Hon'bLE  V.  H.  SCHALCH,  C.S.I. 


Alterations  in  the  Bengali  translation  of  Form 
No.  20,  page  302,  Board's  Rules. 

No.  7. 

It  having  come  to  light  that  the  Bengali 
transJation  of  Form  No.  20,  page  302  of  the 
Soard's  Rules,  now  in  use,  contained  cer- 
tain  inaccurate  headings  as  noted  below,* 


*  Id  Table  I.,  Column  5— 

For 

Former      [      "^"^l^^   ^'H 
Revenue. 


la  Table  I.,  Column  6 — 

For 


Read 


Read 


Former  Rent 
Roll. 


a  revised  edition  of  the  Form  was  recently 
ordered  to  be  printed.  As,  however,  it  ap- 
pears that  there  is  a  very  large  number  of 
copies  of  the  inaccurate  Forms  still  in  stock, 
the  Member  in  charge  deems  it  expedient 
that  these  should  be  used  up  before  the 
revised  Forms  are  supplied,  the  necessary 
corrections  being  made  by  hand  in  the  local 
offices. 


JULY  1874. 


Hon'ble  H.  L.  Dahpier. 


Circulates  copy  of  correspondence  laying  down 
that  the  limitations  governing  the  travelling 
allowances  of  Deputy  Collectors  apply  also  to 
Sub-Deputy  Collectors. 

No.  I, 

With  reference  to  the  order  of  the  Govern- 
ment of  India  in  the  Financial  Department, 


In  Table  I.,  Column  7 — 


Former  actu- 
al Mofussii 
Collections. 


For 
^1?t!l 


Read 


The  following  words  should  be  omitted  from 
the  heading  of  20A — 

In  20 B,  after  the  word     ^if^J,    the  word 
«l^f^    should  be  added. 


.t 


Revenue 
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No.  1463,  dated  7th  July  1873,  published  at 
page  899,  Part  I.  of  the  Calcutta  Gazette  of 
the  30th  idem,  copy  of  the  following  corre- 
spondence, laying  down  that  the  limitations 
governing  the  travelling  allowances  of  Deputy 
Collectors  are  applicable  also  to  Sub-Deputy 
Collectors,  is  circulated  for  information  and 
guidance : — 

From  T.  J.  C.  Grant,  Esq.,  Officiating 
Secretary  to  the  Board  of  Revenue,  Lower 
Provinces,  to  the  Secretary  to  the  Govern* 
ment  of  Bengal,  Revenue  Department, — 
(No,  242 A,  dated  Fort  William,  the  igth 
June  1874J. 

At  the  instance  of  the  Commissioner  of 
Dacca,  I  am  directed  by  the  Member  in 
charge  to  refer,  for  the  consideration  and 
orders  of  Government,  the  question  as  to 
whether  the  limitations  governing  the  travel- 
ling allowances  of  Deputy  Collectors  should 
be  held  equally  applicable  to  Sub-Deputy 
Collectors. 

2.  The  former  class  of  officers  draw  Rs.  3 
per  diem  whilst  on  deputation  in  the  interior 
of  the  district,  subject  to  reduction  by  one- 
half  when  halting  in  any  one  place  for  more 
than  a  fortnight,  and  the  allowance  absolutely 
ceases  when  the  period  of  such  deputation 
has  exceeded  three  months. 

3.  By  the  orders  of  the  Government  of 
India  in  the  Financial  Department,  No.  1463, 
dated  7th  July  1873,  published  at  page 
899,  Part  1.  of  the  Calcutta  Gazette  of  the 
30th  idem,  Sub-DeputyCollectors  are  entitled 
to  a  travelling  allowance  of  Rs.  1-8  a  day, 
but  nothing  is  laid  down  as  to  the  limits 
within  which  this  rate  may  be  claimed. 

4.  The  Commissioner  reports  that  a  bill 
has  been  submitted  to  him  by  a  Sub-Deputy 
Collector  who  was  for  several  months 
employed  away  from  the  head-quarters 
of  the  division  of  the  district  to  which 
he  was  attached,  and  who,  for  more  than 
four  months,  was  continuously  stationed 
at  one  particular  place.  This  officer's 
salary  is  only  Rs.  too  per  mensem,  and 
he  considers  himself  entitled,  under  the 
orders  above  quoted,  to  a  rate  of  travelling 
allowance  for  these  four  months,  which  is 
equivalent  to  nearly  50  per  cent,  of  his  sub- 
stantive pay. 

A    Sub-Deputy    Collector  is  necessarily 
^fiBfiloycd  ^rom  time  to  time  in  the  interior, 


and  perhaps  more  continuously  so  than  at  the 
sudder  station.  It  appears,  therefore, tiot  to 
concede  to  him  the  right  under  socb  cItcibi- 
stances  of  habitually  drawing  tnvdiag 
allowance  when  in  point  of  fact  he  is  fSmn.- 
ary  for  a  long  continued  period,  woold  bie 
the  indirect  effect  of  greatly  enhandogtlK 
cost  of  the  new  establishments.  The  Men- 
ber  in  charge  is  of  opinion  that  it  probablf 
was  the  intention  of  Government  to  apply  io 
the  travelling  allowance  of  Sob-Depirif 
Collectors  the  same  limitations  whid  at 
placed  on  the  travelling  allowance  of  Depoif 
Collectors,  and  he  is  anxious  to  have  tbe 
early  orders  of  Government  on  the  subject. 


From  L.  C.  Abbott,  Esq.,  Under-SecrtisTj 
to  the  Government  of  Bengal,  to  ike  Of- 
dating  Secretary  io  the  Board  of  Rmm, 
Land  Revenue  Department,— (Nc.  Aj/f 
dated  Calcutta,  the  yth  July  18J4), 


I,  AM  directed  to  acknowledge  Ae  Roeipt 
of  your  letter  No.  242A,  dated  ik  i<|^ 
June,  and  in  reply  to  say  that  the  limitato 
governing  the  travelling  allowances  of  Depatf 
Collectors  are  applicable  also  to  Snb-Depaty 
Collectors,  and  that  in  the  instance  given  in 
your  4th  paragraph,  Rule  4E  of  the  Board's 
Rules,  appears  to  be  applicable. 


A.  Money,  Esq.,  C.B. 


Alterations  made  In  Return  No.  XXTf' 


No.  2. 


*In  the  certiEcate  at  foot  of  the  pn 
form  of  Return  No.  XXXV.  substitute  the 
words  •*  that  I  have  satisfied  myself "  t(X^ 
words  "  after  personal  inspection  of  0 
accounts ; "  and  in  the  second  line  below  we 
heading  "  Refunds  under,"  expjiDge  "^^^ 
12,  13,  and  14,"  and  substitute  ''sectionsiJ. 
14,  and  15." 

h 


^By4:] 


SfivintH^ 
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Circulars, 


AUGUST  1874. 


IIon'blk  H.  L.  Dampier. 


Alterations  in  Board's  Rules  regarding  settle- 
ments, conse(]uent  on  Government  of  Bengal 
Resolution,  cited. 

No.  I. 

With  reference  to  the  Resolution  of  the 
Government  of  Bengal,  Revenue  Depart- 
ment, dated  i8th  June  1874,  subsequently 
modified  by  Government  Order  No.  4617  of 
33rd  July  1874,  the  amendments  noted 
below  are  made  in  the  Board's  Rules  : — 

/j/.~For  section  9,  Chapter  VIII. 
(page  154),  which  was  rescinded  by  Circular 
Order  No.  3  of  September  1872,  substitute 
the  following : — 

'  ir  "  The  power  of  sanctioning  perma- 
**iieiit  settlements  and  settlements  of  estates 
•'of  which  the  annual  jumma  is  above 
Rs.  ^5,000  is  reserved  to  the  Government. 
TJic  power  of  sanctioning  temporary  settle- 
"  menu  will  be  exercised  as  below : — 


A* 


U 


1,  *'  H  the  jumma  assessed  does 
^HH  exceed  Rs.  2,000,  and  the  term 
i^  •Btticanent  is  for  the  period 
rlsed    for   the  settlements  in  the 


^  By  Commissioners 
of  Revenue. 


1  **  *^  *^*  juiciua  assessed  does  \  By    the  Board  of 

;{lot  exceed  Rs.  25,000        )     Revenue. 

jj,    **  All  other  settlements  ...     By  Government. 

■ 

!  •*  All  orders  passed  by  any  authority 
t*  regarding  settlemetits  will  be  open  to 
"**  appeal  according  to  law,  and  to  revision  by 
'"  superior   authority  without  appeal,   unless 

*♦  such    revision    by  executive   authority  is 

**  barred  by  law. 

2-  "The  orders  contained  in  this  section 
'  **  apply  to- ordinary  settlements  and  re-settle- 

••  mcnts  of  estates,  and  not  to  first  settlements 

*0f  waste  land,  which  are  subject  to  special 
»**  rales." 

3Hd, — Expunge  the  words  "  the  Collector 

ij^nd"  in  the  first  line  of  clause  18,  section 

^9,  Chapter  XX.  (page  285),  and  after  the 

;irord  *•  Commissioner"  add  "the  Board  and 

^Ibp  Government." 

.  V^.— For  the  words  "  Con^missioner's 
;.Ofi«e  to  the  Board"  in  the  2nd  and  3rd 
.Klines  of  clause  i,  section  12,  Chapter  XX. 
'^.(p^gc  287),  substitute  '*  proper  channel  to 
Jbe  sanctioning  authority." 

^A.-^Circular  Order  No.  3  of  December 
1872  is  hereby  cancelled,  and  District 
Officers  are  requested  to  re-submit  Return 
ifo.  XIJ. 

Vol  XXIiV 


A.  Money,  Esq.,  C.B. 


In  supersession  of  previous  Circulars  promul- 
gates New  Rules  regarding  payment  of  dis- 
count on  Stamps. 


No.  2. 


Circular  Order  No.  3  of 
Januaiy  xhji. 

Circular  Order  No.  3  of 
August  1871. 


In  supersession  of 
Circular  Orders  mar- 
ginally cited,  the 
following  orders  are 
issued  for  the  guid- 
ance of  Divisional  and  District  Officers  : — 

2.  The  existing  rules  regarding  payment 
of  discount  contained  in  clause  i,  section  5, 
Chapter  XXI.  of  the  Board's  Rules,  apply  10 
Stamps  of  Class  II.  alluded  to  in  para.  7  of 

the     General     Rules 


•  Vide  page  1657  of 
Calcutta  Uaaette,  dated 
13th  September  1870. 


issued*  by  Govern- 
ment under  section 
48  of  Act  XVIII.  of 
1869. 
3.  As  regards  Stamps  of  Class  I.  (adhe- 
sive stamps),  the  rales  of  discount  allowable 
are  those  noted  in  para.  6  of  the  Rules 
issued  by  Government  and  cited  above. 
Clause  6,  section  5,  Chapter  XXI.  of  the 
Board's  Rules,  is  therefore  cancelled,  except 
as  regards  the  latter  portion  added  by 
Circular  Order  No.  2  of  August  1S73. 

4>  As  regards  para.  1 1  of  the  Rules 
above  referred  to,  the  following  headings 
should  be  adopted,  in  accordance  with  the 
orders  of  Government,  for  the  form  of 
Register  required  to  be  kept  by  every 
ex-officio  or  licensed  vendor  of  stamps  : — 


Serial ' 
Number 

of 
Stamp. 

Date  of 
Sale. 

Value 

of 
Stamp. 

Namtfand 

Residence   of 

Purchaser. 

Reu.\rks. 

5.  Discount  on  purchases  of  Court  Fee 
Stamps  is  to  be  paid  according  to  the  instruc- 
tions contained  in  the  Board's  Circular 
Order  No.  3  of  June  1874. 


Additional  rule  to  para.  36  of  the  Directions 
under  the  Land  Acquisition  Act,  showing  how 
the  amount  of  Costs  in  cases  referred  to  a 
Court  under  that  Act  should  be  set  out  in 
Appendix  A 

No.    3. 

In  cases  referred  to  the  Court  under  sec- 
tion 15,  Act  X.  of  1870,  after  the  Court's 
award  pf  compensation  has  been  declared, 

91- 


.• 


Revenue 
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the  costs  of  the  proceedings  are  made  to  fall 
either  on  the  Collector  or  the  parties 
interested,  according  as  the  amount  awarded 
does  or  does  not  exceed  the  sum  tendered 
by  the  Collector ;  and  as,  in  such  cases,  a 
want  of  uniformity  of  practice  exists  in  the 
mode  of  showing  the  amount  of  costs  in  the 
abstract  bill  contained  in  Appendix  I.  of  the 
Dlreciions  for  the  guidance  of  the  officers  of 
the  Revenue  Department  in  the  acquisition 
of  land,  the  Member  in  charge  directs  the 
addition  of  the  following  rule  to  para.  36  of 
those  Directions  : — 

35^4. — In  cases  referred  to  a  Court  in 
which  costs  have  been  decreed  against 
Government,  the  amount  of  the  costs  should 
be  entered  in  the  abstract  bill  in  Appendix  I., 
after  the  item  *'  expenses  incurred  in  taking 
up  the  land,"  under  the  heading  ''add 
amount  of  costs  decreed  against  Govern- 
ment." Costs  decreed  to  Government, 
although  realized  from  the  owner  of  the 
land  by  deduction  from  the  amount  of 
compensation  paid,  being  of  the  nature  of 
advances  recovered,  should  not  be  taken  in 
abatement  of  the  price  paid  for  the  land, 
and  therefore  should  not  be  shown  in  the 
body  of  the  abstract.  The  amount,  how- 
ever, with  an  explanatory  note,  should  be 
entered  in  the  column  of  remarks,  and 
should  also  be  distinctly  credited  in  the 
treasury  cash  accounts.  Subjoined  are  speci- 
men forms  of  bills  drawn  up  in  conformity 
with  the  above  rule. 

APPENDIX  I. 

(See  Paragraphs  36  and  37  of 
,  Instructions.) 

No.     of  187  • 

Bill  for  expenditure  incurred  by  the  CoU 
lector  of  for  Land  taken  for 

under  Act  X,  of  i8yo,  as  per 
Declaration  No.  of  18 j  . 


ABSTRACT. 


Amount  of  Estimate 
sanctioned. 

Rs. 

As. 

0 
0 

P. 

*  Amount  of  bills  already  pass- 
ed on  this  account. 
To  expenditure  incurred   in 
taking    up  the  land,   &c.,. 
referred   to   in  the   under- 
mentioned abstract 

135 

0 

*                             Total     ... 

135 

0 

*  This  need  only  be  inserted  when  monthly  bills  are 
submitted. 

Collector* 


• 

• 

1 

Und 
res. 

• 
2 

5 

a  . 
«  ft 

s 
0. 

1 

zillah,  or 
lity. 

area    of 
up,  in  ac 

i 

• 

» 

C 

c 

« 

■t 

u 

t« 

mm    %i 

m.  tt 

£ 

> 

9 

2: 

RS.A. 

p. 

Amount  allowed 

by  abatement 

of  revenue    ... 

0  fl  ol 

Amount  paid  in 

cash             ...    100  0  d 

Total  amount  of 

compensation 

as  per  award...    loo  0 

fll 

1 

Add     expenses 

incurred  in 

taking  up  the 

land              ...      15  0 

0 

Add  amount  of 

costs    decreed . 

asrainst    Gov* ; 

ernment       ...     no 

c 

Grand  ToUl...    i3s|<^< 

i 

UMV' 


APPENDIX  I. 


(See  Paragraphs  36  and  37  of 
Instructions.) 


No. 


of  187  . 


Bill  for  Expenditure    incurred  by  ike  01 
lector  if  for  Land  iaxmj^ 

under  Act  X.  of  1870,(1^ H' 
Declaration  No.  of  iS^  . 


Amount  of  Estimate 
sanctioned. 


Rs. 


AsmP* 


*  Amount  of  bills  already  pass- 
ed on  this  account. 
To  expenditure  incurred  in 
taking  up  the  land,  &c., 
referred  to  in  the  under- 
mentioned abstract 


Total 


••• 


•  This  need  only  be  inserted  when  m^^l^ 
submitted.  * 


b    ' 


874.] 
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ABSTRACT. 


• 
11 

•2  . 

6 

K 

i 

J§ 

• 

8 

• 

§• 

O 

"S2 

• 

j^ 

^    . 

c 

*ft  « 

^ 

zilla 
lity 

?^ 

*3 

S5 

< 

^5 

•k 

H  "^ 

*«  >» 

M 

» 

e 

S 

>r. 

cc 

3 

? 

5* 

g 

38. 

:^ 

,o5 

« 

o 

> 

H 

Z. 

^ 

Rs. 

A. 

p. 

*» 

Amount  allowed 

s 

by  abatement 

e 

of  revenue    ... 

o 

o 

o 

§,? 

Amount  paid  in 

§8 

cash 

lOO 

o 

o 

;3u 

■ 

Total  amount  of 
compensation 

~ 

5l 
1^ 

.as  per  a  ward... 

too 

o 

0 

Si 

Add     expenses 

■si 

incurred       i  n 

8* 

taking^  up  the 

land 

>5 

o 

o 

Grand  Total  ... 

•«5 

o 

o 

J5 

Collector, 


Drmws  attention  to  Rules  re 
weig^hment  of  Gunja. 


the 


No.  4. 


It  having  beenbrought  to  the  notice  of  the 
Board  that  the  practice  observed  in  the 
different  districts  in  weighing  gunja  exported 
from  Rajshahye  is  not  uniform,  the  atten- 
tion" of  District  Officers  is  called  to  clause 
i8,  section  17.  Chapter  V.,  page  78, 
Board's  Rules,  which  directs  that  the  gunja 
bundles  should  be  weighed  in  the  same  form 
as  they  were  despatched  from  the  exporting 
disuict. 


L4178  down  Orders  regarding  the  refund  of  Judi« 
dal  Stamps  when  the  Applications  for  refund 
are  unsupported  by  Certificates. 

No.  5. 

It  having  been  decided  by  Government 
that  refunds  of  the  value  of  judicial  stamps 
may  be  allowed  under  circumstances  of 
special  and  unusual  hardship,  the  Member 
in  charge  requests  all  Divisional  and  District 
Officers  to  note  carefully  the  following  orders 
for  their  future  guidance. 

2.  When  an  unused  judicial  or  Court 
Fee  stamp  is  tendered  to  a  Collector  for  a 
refund  of  the  value,  he  should  ordinarily 
refuse  to  comply  with  the  application;  if. 
however,  he  considers  that  there  are  special 
grounds  for  allowing  the  refund,  he  should 
receive  the  stamp  and  report  the  case  to  the 
Board  for  the  orders  of  Government,  but  he 
should  in  no  case  cancel  the  stamps  till  the 
refund  has  been  sanctioned.  In  the  event  of 
the  refund  being  disallowed,  the  Collector 
will  return  the  stamp  uncancelled  to  the 
applicant. 

3.  It  must,  however,  be  borne  in  mind 
that  the  above  instructions  do  not  apply  to 
cases  in  which  a  Civil  Court  certificate  may 

•c«/«//a Ga«*//r. paKcSji.     ^e    filed     accordiug 
dated  6th  May  1874,  Part  I.      to    Government 

Order*  No.  2768,  dated  30th  April  1874,  but 
refer  only  to  applications  unsupported  by 
cenificates  for  the  refund  of  the  money-value 
of  Court  Fee  stamps.  The  existing  rules  for 
the  renewal  of  such  stamps  remain  in  force. 


Communicates  Orders  of  Govemment  in  a  case 
of  embezzlement  of  stamps  at  a  Sub-divi- 
sional Treasury. 

No.  6. 

The  Member  in  charge  desires  to  make 
known  to  District  and  Sub-Divisional  Offi- 
cers, for  the  sake  of  putting  them  on  their 
guard,  the  orders  of  Government  in  a  case  of 
embezzlement  of  stamps,  at  a  Sub-Divisional 
Treasury,  touching  the  money-responsibility 
of  the  officers  through  whose  culpable  neglect 
of  rules  the  frauds  were  enabled  to  be** com- 
mitted without  immediate  detection. 

The  defalcations,  consisting  of  a  series  of 
acts,  amounted  to  Rs.  6,407,  and  were  com- 
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mitted  by  the  stamp«moharir,  in  whose  charge 
the  single-lock  store  of  stamp  was  allowed  to 
remain,  in  contravention  of  the  rule  that  the 
Sab-Divisional  Nazir  should  undertake  that 
duty,  and  they  continued  undetected  solely 
in  consequence  of  the  complete  absence  of 
any  supervision  on  the  part  of  the  Sub-Divi- 
sional Officer  over  the  stamp-accounts,  and 
of  his  utter  disregard  of  the  Board's  Rules 
for  the  receipt,  custody,  and  issue  of  stamps. 

Under  these  rules,  on  receiving  a  fresh 
supply  of  stamps,  that  officer's  duty  was  to 
Count  them  andplacethem  under  double  locks, 
and  add  their  quantity  and  value  to  the  store- 
account  ;  and  when  delivering  over  any  por- 
tion of  his  store  to  his  salesman,  the  stamp- 
roohurir,  he  was  required  to  strike  a  balance, 
by  deducting  the  quantity  delivered  from  the 
amount  in  hand ;  and  before  issuing  the  fresh 
supply,  it  was  incumbent  on  him  to  examine 
the  mohurir's  accounts,  count  the  balance  of 
stamps  in  his  hands,  and  see  that  it  agreed 
with  the  entry.  He  was  further  required  to 
check  daily  the  balance  in  the  mohurir's 
Book  of  Receipts  and  Issues  by  comparing 
it  with  the  Treasury  Book,  which  showed 
the  amounts  daily  paid  into  the  Treasury  by 
the  mohurir.  An  observance  of  the  first  of 
these  rules  would  have  been  a  sure  safe-guard 
against  a  portion  of  the  deficit,  and  the 
remaining  defalcations  would  have  been 
impossible  had  the  other  rules  been  duly 
followed. 

But  the  rules  were  entirely  set  at  naught. 
Stamps  supplied  from  head-quarters  were 
never  brought  to  credit  on  the  Sub-Divisional 
books;  stamps  received  from  the  double-lock 
store  were  often  not  entered  in  the  single- 
lock  account;  the  sale-proceeds  of  other 
stamps,  the  receipt  of  which  from  the  double- 
Jock  store  had  been  there  shown,  were  not 
credited ;  and  the  daily  balance  was  not 
"attested  by  the  Sub-Divisional  Officer. 

Of  the  sum  embezzled,  Rs.  2,177   were 
realized    from    the  stamp-mohurir  and   his 
surety,  leaving  a  balance  of  Rs.  4,230,  which 
the  Government  has  now  ordered  should  be 
-recovered   from   the   Sub-Divisional  Officer 
.and  the  Nazir,  according  to  their  respective 
-degrees  of  responsibility,  namely,  Rs.  3,990 
from  the  former,  and  Rs.  240  from  the  latter. 
•     In  communicating  this  order  of  Govern- 
ment, the  Member  in  charge  takes  the  oppor- 
tunity of  repeating  the  warning  conveyed  in 
.previous  Circulars  that  every  officer  in  charge 
of  stamps  will  be  held  personally  liable  for 
any  loss  that  may  occur  during  his  Incumbency 
owing  to  his  neglect  of  rules. 


SEPTEMBER  1874. 


Substitutes  ne^  Rule  for  Ral«  ^ik  at  pm 

the  Salt  MaaoiU.  ^ 

A.  Money,  Esq.,  C.B. 


No.  I. 

'  The  following  should  be  substitot 
Rule  32A  at  page  8  of  the  Salt  Mam 
12 A, — If  sah,  originally  intended 
taken  out  of  the  excepted  limits  desci 
clause  4  of  tlie  Government  Notifi< 
page  2  of  the  Manual  under  a  speci; 
be  landed  in  such  limits  for  the  convei 
of  the  trade,  the  alteration  in  the  destifl 
must  be  reported  to  the  Board's  officol 
the  special  Rowannah  t-eturned  4, 
48  hours  from  the  time  that  ihe  salt 
landed.  The  owner,  however,  shall  I 
liberty  to  refer  to  it  in  taking  out  prote 
documents  for  such  portion  of  the  salt  1 
may  subsequently  determine  on  remo 
within  limits.  Should  a  portion  only  ol 
salt,  originally  covered  by  the  special  Roi 
nah,  be  landed  or  sold  in  the  aforesaid 
cepted  limits,  an  exchange  Rowannah,  I 
the  manner  provided  in  section  28  of  ti 
Rules,  must  be  taken  out  to  cover 
remaining  portion  of  the  salt  which  goes 
of  such  limits.  Any  person  failing  to  coa 
with  the  provisions  of  this  Rule  as  regi 
the  return,  within  the  period  of  48  hoofi 
the  office  of  the  Board  of  Revenue,  of 
special  Rowannah  in  the  case  bereinbd 
mentioned,  in  which-  this  document  is 
longer  required  as  a  protection  for  the 
specified  therein,  shall  be  liable  to  a  fine 
exceeding  Rs.  500. 

Certificates  taken  out  for  the  remorai 
salt  from  shipboard  or  from  bonded  fo/as, 
places  within  the  excepted  limits,  must  al 
be  returned  to  the  Board's  office  within 
hours  from  the  time  the  salt  is  landed 
such  places ;  and  the  holder  of  any  certiffli 
who  fails  so  to  return  it  shall  be  liable  tc 
fine  not  exceeding  Rs.  500. 


^ 
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Oli-."  Hon'bLK  H.  L.  t)AHPlER. 


Riieilfbtes    Reprint    of    Chapter     XVIII.    of 
^  board's  Rales  relating:  to  ''  Returns." 


<\G 


if  in 
i;i3 

ieii 

iii 
1^' 
re. 

i 


No.   2* 

HAPTER  XVIII.  of  the  Board's  Rules 
fing  to  ''  Returns ''  has  become  so  dis- 
d  by  additions  and  alterations,  that  the 
iber  in  charge  considers  it  necessary  to 
llate  the  accompanying  reprint  of  it, 
includes  all  corrections  np  to  date. 

ier  that  the  general  Index  attached  to 
ioard's  Rules  may  still  be  useful  in  con- 

fn  with  this  chapter  as  reprinted,  the 
lering  of  the  pages  as  it  stands  in  the 

e  of  the  Board's  Rules  has  been 
ired  to<  The  large  figures  in  the  margin 
ie  reprint  show  the  exact  place  at  which 
page  bearing  that  number  begins  in  the 

tal  edition  of  the  chapter. 

fature  the  sections  and  clauses  of  this 
^ter,    as    they    dtand    in    the    reprint, 
id  be  referred  to;   and  the   reprinted 
should  be  kept  corrected  up  to  date. 


i} 


» 

tibes  Monthly  Return  in  substitution  of 

iraj   B,   pag^e   46  of  Board's  Rules,  and 

ss  alterations  in  Rules  in  consequence 
reof, 

No.  3. 

\  TtiE  Monthly   Return   in    the    form    of 

Register*  No.  31  and 


L  ^'''f -This  does  not 

^sanly  dispense  with 

Kepster  (3,),  which 

?""be  maintained  as 

aired    by  clause    35, 


Sha 


the  Quarterly  Return 
made  to  the  Legal 
Remembrancer  under 
clause  26,  section  2, 
'*pter  III.,  ^age  40  of  Board's  Rules,  are 
^celled,  and  the  following  Monthly  Return 
substituted  for  F^rm  B,  page  46— 


u 

M 

Remarks  explain- 
ing   the    steps 
taken    on  each 
occasion  for  the 

recovery  of  the 
balance  in  col- 
umn 16,  or  why 
it  could  not  be 
realized. 
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2.    The  Table  subjoined  to  clause  26  will 
now  stand  thus : — 


Description  of 
Returns. 

When 
required. 

On  what  date. 

Form, 

Statement     of 
civil        suit 
decrees. 

Monthly. 

Not  later  than 
the   15th  of 
the    month 

Appendix  B. 

nextensuing. 

Statement 
showing  the 
amount    ex- 
pfended,  &c. 

Annually. 

Not  later  than 
the   30th  of 
the    month 
nextensuing 
after   the 
close  of  the 
year. 

Do.        C. 

Abstract  state- 
ment of  out- 
standing de- 
crees, &c. 

Ditto    ... 

Ditto 

Do.         D. 

3.  For  clau.^e  10,  section  4,  Chapter  III., 
page  42,  read — 

*•  The  Legal  Remembrancer  shall  maintain 
and  submit  with  his  Annual  Report  returns 
of  percentage  allowed  by  him  in  all  districts 
to  Government  Pleaders." 


A.  Money,  Esq.,  C.B. 


Adds  Rule  32B  (page  8)  to  the  Salt  Mannal. 

No.  4. 

The  following  should  be  added  as  Rule 
32B  (page  8)  to  the  Salt  Manual : — 

32B. — Wiihin  twenty-four  hours  after  the 
completion  of  deliveries  of  salt  from  board- 
ship  upon  Rovvannahs  and  Certificates,  the 
holders  thereof  must  present  them  at  the 
Board's  office  for  the  purpose  of  having  the 
endorsements  made  on  them  by  the  Preven- 
tive Officers  examined.  Challans  will  then  be 
granted  with  regard  to  such  Rowannahs  as 
would  require  tliiem  according  to  section  34 
of  the  Rules.  This  Rule  will  not  prevent 
salt  merchants  removing  their  salt-laden 
boats  from  the  ships'  side  to  safe  and  con- 
venient^ places  in  ihe  river,  under  the  boat- 
notes  previously  granted  by  the  Preventive 
Officers.  Any  person  failing  to  comply  with 
the  provisions  of  thi^  Rule  shall  be  liable  to 
a  finfejnot  exceeding  Rs.  100. 


OCTOBER  1874. 


Hon'ble  H.  L.  Dampier. 


Substitutes  new  rule  regarding'  AUowad 
Sub-Division  Officers  for  urgent  cm^ 
Expenses. 

No.  I. 

The  following  is  substituted  for  d| 
lOA,  section  5,  Chapter  XL,  page  17! 
the  Board's  Rules,  which  is  no  la 
necessary  under  the  new  rules  for 
Divisional  Treasure  chests  issued 
Accountant- General's  Circular  Na 
dated  ist  August  1873: —  1 

A  permanent  advance  of  Rs.  30  is  alkj 
to  every  officer  in  charge  of  a  Sub-Di^ 
to  enable  him  to   meet  urgent  coniii 
expenses :  see  Accountant-General's  Cii 
Order  No.  243,  dated  13th  May  1872. 


Cancels  Circular  No.  2  of  May  i874  ^ 
mode  of  dealing  with  the  Sutplos  Prop 
Wards'  Estates,  and  circulates  an  OrW 
Government  on  the  subject. 

No.  2. 

Under  the  orders  of  Government  exW 
ed  below,  No.  1889,  dated  4th  SeptciW 
1874,  the  Circular  Order  No.  2  of  May  W 
on  the  subject  of  the  mode  of  dealing* 
the  surplus  profits  of  Wards'  EstateSi 
cancelled: — 

"  The  question  of  the  disposal  of  sar| 
"  funds  of  Wards'  Estates  may  be  considc 
"from  two  points  of  view:  there  i 
"objections  to  investing  such  funds, 
"adding  to  an  already  overgrown  «jj 
"  because  of  the  impossibility  of  the  W 
"  lord  and  his  tenants  becoming  prow 
"  acquainted,  or  having  interests  in  comm 
•*  whilst,  on  the  other  hand,  the  accumaW^ 
"of  large  sums  of  ready  money  (om 
"  securities  readily  convertible  into  moj 


"  offers  great  temptations  to  young 


zemia4 


"  coming  of  age,  and  surrounded,  astncfj 
"  unfrequently  are,  by  people  whose  mtelj 
"  and  pleasure  it  is  to  induce  their  p^m 
"  squander  such  savings.  The  .*"y*''*y 
"  which  belongs  to  investpienis  in  wo*' 

f 
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'''luch  cases,  is  that  land  is  not  so  easily 

|X)nvertible  into  money,  and  the  feelings 

-    of  a  young  proprietor  are  against  selling 

linded  property  directly  on  coming  of  age. 

^sfT  ^^  these  considerations  the  Lieutenantr 

Sovernor  believes  the  proper  solution  of  the 

iifficulty  would  be  so  to  manage  a  ward's 

ICFairs  that  there  should  be  no  surplus  at 

lie  end  of  a  minority  beyond  such  reason- 

riifiifcle  working  balance  as  might  be  required 

^ "r*f)r  working  the  estate  and  maintaining  the 

toasehold  in  fitting  style.     Nothing  can  be 

bore  appropriate  than  for  the  Manager  of 

I  ward's  estate  to  pay  of!  outstanding  debts. 

^  t  when   an   estate   is  clear  of  debt,  a 

anager  should  understand  that  all  he  can 

ve  by  economical  administration  ought  to 

spent  on  the  improvement  of  the  estate 

d    the    well-being    of    its    inhabitants. 

ch  surplus  income  as  accumulates  might 

e.xpended   on   wells,    small   irrigation 

lorks,  tanks,  roads,  or  on  additions  to  the 

IKi?'  jltivated  area  of  the  estates  by  reclaiming 

i » ^    waste.     In  cenaia  cases  the  area  of  the 

^''  tate  might  be  enlarged  where  such   an 

^]  idition    would    improve    the    estate,   or 

to'  loney  might  be  expended  on  works  for 

le  benefit  of  the  tenantry,  such  as  schools, 

ospitals,  and  the  like.     The  formation  of 

Ally  good  establishments  for  the  manage- 

H^ftent  of   village   affairs,   such   as   village 

ountants  and  watchmen,  and  the  laying 

t  of  money  on  the  permanent  improve 

ent  of  the  land,  such  as  on  embankments, 

ealso  objects  which  a  Manager  might  well 

p  in  view.     The  feeling  among   good 

d  economical  Managers,  that  their  para- 

oantduty  is  to  amass  a  large  cash  balance 

t  the  minor  whose  estate  they  may  be 

ministering,  though  certainly   loyal   on 

»  Manager's  part  toward  the  ward,  may 

il  to  operate  for  the  best  interests  of  all 

cerned.     As  expressed  by  Sir  George 

nipbell,  a  well-managed  estate  under  the 

urt  of  Wards  ought  to  be  to  the  sur- 

unding  country  a  good  example  of  what 

solvent,    wisely-administered    property 

ould  be. 

}  am  therefore  to  request  that  the  Board's 
ircUlar  No.  2  of  May  1874,  which  was 
ued  under  the  authority  of  Government 
rderNo.  104 1,. dated  the  5th  idem,  may 
^  withdrawn,    and    a    revised    Circular 
sued  in  accordance    with    the    present 
^^siructlons." 
•    It  has  subsequently  been  explained  by 
Governmtnt  that  these  orders   are   not 
['i{ii^''f^^<i  to  imply  that  a  larger  part  of  the 
^ijiprplus  should  b^  spent  on  the  improvement 
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of  the  estate  and  the  benefit  of  the  tenantry 
than  a  judicious  and  far-sighted  landlord 
would  be  willing  to  expend  for  such  pur- 
poses ;  and  that  there  is  no  prohibition  against 
the  purchase  of  landed  property,  where  such 
purchase  would  either  improve  the  estate,  or 
be  for  the  general  advantage  of  the  ward ; 
the  orders  in  short  contain  an  exposition  of 
the  principles  by  which  the  management 
should  be  guided  in  administering  surplus 
funds,  but  they  do  not  lay  down  hard-and- 
fast  rules.  Thus,  for  instance,  though  it 
would  be  quite  contrary  to  the  above  policy 
to  purchase  additional  land  on  account  of  an 
estate  which  had  been  much  neglected,  and 
where  much  in  the  way  of  material  improve- 
ment required  to  be  done,  yet  there  will  be 
no  objection  to  such  purchase  when  it  can 
be  shown  that  everything  which  a  prudent 
and  far-seeing  landlord  would  do  for  the 
improvement  of  the  estate  has  been  already 
done,  and  there  is  no  other  eligible  way  open 
for  the  investment  of  these  funds.  Similarly, 
in  cases  which  so  frequently  occur  in  Bengal, 
where  a  landlord  has  alienated  his  rights  in 
perpetuity  on  the  payment  of  a  fixed  yearly 
rent,  it  is  clear  that  to  spend  all  the  surplus 
funds  of  the  ward  in  improvements  in  these 
estates  whence,  he  can  derive  no  benefit, 
would  be  going  beyond  what  a  judicious  and 
good  landlord  would  do;  in  such  cases  some 
other  mode  of  investing  the  surplus  profits  of 
the  estate  should  be  adopted.  In  short,  all  the 
circumstances  of  each  case  must  be  carefully 
weighed  under  the  recollection  that  a  land- 
owner's first  duty  is  to  improve  his  estate, 
not  in  a  merely  selfish  point  of  view  for  his 
own  benefit,  though  that  consideration  should 
not  be  lost  sight  of,  but  likewise  for  the 
benefit  of  his  tenantry. 

3.  Each  estate  should,  however,  keep  in 
hand  a  sufficient  sum  of  ready  money  to  meet 
unforeseen  contingencies. 


Amends  Salt  Manual  consequent  on  the  Introduc- 
tion into  Backergunge  of  the  sub-charchittee 
system. 

A.  Money,  Esq.,  C.B. 
No.  3. 

The  introduction  of  the  sub-charchittee 
system  into  the  District  of  Backergunge 
having  been  sanctioned  by  Government,  the 
following  amendments  are  made  in  the  Salt 
Manual : —  ^ 

For  the  words  "  Orissa  alone  "  in  clause  3, 
Rule  26,  and  the  word  '* Orissa"  in  Rules  29 
and  31,  substitute  '*the  Orissa  Division  and 
Backergunge."  _ 
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NOVEMBER  1874. 


Hon'bLE    V.    H.    SCHALCH,    C.S.I. 


Explains  Circular  Order  No.  3  of  March  1873 
as  to  how  receipts  from  '*  forest  tracts  "  are  to 
be  entered. 

No.  I. 

As  Circular  Order  No.  %  of  March  1873 
appears  in  some  cases  to  have  been  misunder- 
stood, DiRtrict  Officers  should  distinctly 
understand  that  receipts  from  lands  declared 
bf  Government  to  be  "  forest  tracts  "  should 
be  credited  to  the  Forest  Department. 
Receipts  from  lands  of  the  nature  of  forest 
tracts,  bat  not  set  apart  as  such,  are  to  be 
credited  to  **  Miscellaneous  Land  Revenue ;" 
casual  and  trifling  receipts,  such  as  sale  of 
fruits  and  trees  in  office  compounds,  to 
**  Miscellaneous  Receipts." 


Adds  3  Clauses  to  Chapter  XX ST.,  section  x, 
p.  341,  Board's  Rules,  regarding  expenses  con- 
ting;ent  on  filing  appeals  in  Wards'  cases. 

No.  a. 

The  following  has  been  added  as  Clauses 
•13A.,  13B.,  and  13c,  Chapter XXV.,  section  i, 
p.  341,  Board's  Rules — 

1 3 A. — ^To  meet  the  expenses  contingent 
on  filing  appeals  in  wards'  cases,  District 
Officers  should  submit  annually,  to  the  Legal 
Remembrancer,  an  estimate  of  the  probable 
cost  for  estates  under  the  Court  of  Wards, 
in  which  litigation  is  pending,  or  in  which 
litigation  is  foreseen,  in  the  course  of  the 
year  estimated  for. 

13B. — The  Legal  Remembrancer  will,  after 
approving  of  these  estimates,  direct  the 
District  Officers  to  remit  the  required  amount 
to  the  Bank  of  Bengal  in  Calcutta,  where 
it  will  be  placed  at  the  credit  of  a  fund 
called  "The  Litigation  Fund."  Cheques 
will  be  drawn  by  the  Legal  Remembrancer 
against  this  fund  from  time  to  time,  as 
money  may  be  required  by  him. 

13c. — A  separate  account  of  the  amounts 
debitable  to  each  estate  should  be  kept  in  the 
Legal  Remembrancer's  office,  and  the  District 
Officer  warned  when  the  portion  of  the  fund 
to  the  credit  of  any  one  of  the  estates  is 
overdrawn.  After  the  receipt  of  such 
warning,  funds  should  be  immediately  sent 


Requests  District  Officers  to  istimate  ( 

grietors,  &c..  whenever  their  estate  ha 
ransf erred  from  the  towjih  of  one  dist 
that  of  another. 

No,  3. 

To  obviate  the  inconvenience  whi 
stated  to  be  often  felt  by  holders  of  c 
for  want  of  a  rule  providing  for  the  1 
notification  of  transfers  of  estates  froi 
district  to  another.  District  Officer 
requested  henceforward  invariably  to  ini 
to  proprietors  or  farmers  the  transj 
their  estates  from  the  towjih  of  one  d 
to  that  of  another.  When  such  trans 
complete,  the  intimation  should  be  sei 
the  District  Officer  from  whose  distrii 
transfer  is  made,  and  a  copy  shoo 
forwarded  to  the  District  Officer  reci 
the  transferred  estate  for  information 
guidance. 

Such  notices  should  also  be  served  0 
proprietors  or  farmers  when  tend 
revenue  at  the  treasury  of  the  distri* 
the  revenue-roll  of  which  they  were  1 
previous  to  the  transfer. 


Rale  as  to  travelling  and  halting  allowasc 
officers,  £tc..  employed  by  Managers  of' 
of  Wards'  Estates. 

No.  4« 

In  order  to  secure  uniformity 
payment  of  travelling  and  halting  all^ 
to  officers,  clerks,  &c.,  employed  by  Ms 
of  Estates  under  the  Court  of  Warj 
allowances  should,  in  future,  be  grai 
the  scale  sanctioned  by  Governi 
ministerial  officers. 

In  cases  where  the  salary  of  the 
is  too  small,  and  the  allowance  in  consec 
is  inadequate,  the  rate  should  be  cak 
on  the  scale  of  Rs.  20  per  mensei 
being  taken  that  officers  on  small  sali 
not  unnecessarily  deputed. 


Hon'bLJL  V.   H.   ScHALCH,  CS.| 

A.  MoNav,  Esq  ,  C.B. 


Draws  attention  to  Financial  Depi 
solutions  of  5th  December  1873  »^^  ^\ 
187^.  which  require  Commissioflers  t0| 
periodically  all  revenue  treasaries,^ 
out  how  those  Circulars  are  to  be  '' 

No.  5. 

Thk    attention    of    Commission^ 
Collectors  is  drawn  to  thQ  Resolntioi 
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It 


vernment     of    India    in    the    Financial 
partment   No.  5461,  dated  5th  December 
73,     published    at    page    1376    of    the 
\lcuita    Gazette    of    the    10th   December 
73,  which  imposes  on  Commissioners  the 
\y   of  periodically  inspecting  all  revenue 
asuries     in    supersession    of    the  orders 
;der  which  such  inspections  were  formerly 
pducted   by    the  Accountant-General  and 
^paty   Accountant-General.     In  continaa- 
p    of   this   Resolution,   the  Resolution  of 
\  Government  of  India  in  the  Financial 
partment     No.    3853,    dated    19th  June 
r4.,   requires  that  a  Commissioner,  when  ! 
reeling  a  district  treasury,  should  specially  { 
the  following  and  similar  points^-that 
\^  boxes  in  which  the  money  is  kept  are  in 
order ;  that  the  guard  is  properly  posted ; 
the  treasurer  is  not  allowed  to  keep  too 
:h  money  in  his  hands;  that  the  spare 
^s  of  Pill  Forms  are  kept  under  proper 
kody;   that  the   Money  Order  accounts, 
josit  registers,  and  pension  registers  are 
^:iup  to  date;  that  the  standing  orders  of 
^\  department    are    observed ;    that    the 
7'^lars  from  the  Accountant-General  are 
lerstood  and  filed  to  date;  and,  generally, 
I  the  office  registers  and  records  are  in 
Jd  order.     It  should  be  understood,  how- 
vA^  that  these  instructions  are  not  restric- 
(>^    In  any  case  in  which  a  Commissioner 
p  that  the   treasury-management  is  not 
ktactory,  he   would   necessarily  go  very 
kh  deeper  into  details  in  his  inspection. 
uicr^i    Every     Collector    and    every    Sub- 
haUfional    Officer  in  charge  of  a  treasury 
oye^vVd  make  a  systematic  inspection  of  the 
(I  i  '»ing  of  his  treasury  once  in  six  months. 
j(,iifi^want  of  such  inspections,  abuses  and 
have     been    found     to    prevail    in 
ries  for  years,  although  they  were  of 
oi%  a  nature   that  they  could  not    have 
to  attract  at  once  the  attention  of  an 
feting  officer   looking    at    them  from 
^er    stand-point    than    that    of     "the 
of  the  office." 

Collectors  should  transmit  copies  of 
inspection-memorandums  to  Commis* 
^rs  for  information.    No  date  for  this 

can  be  fixed,  as  it  is  not  desired  that 
iQspecUon  shall  be  made  on  any  fixed 


5.  The  general  rules*  for  the  management 


Commissioners  should  inspect  every 
7  in  their  division  at  least  once  in 
rears,  the  memorandums  embodying 
^uU  of  their  inspection  being  forwarded 

Board,  who  will  pass  them  on  to  the 
mtant-GAieral  of  Bengal  in  briginah 

vcti.  xxn. 


*  Pamphlets    issued  by    Ac 
couDtant-General : — 

I.  Rules  for  the  g^uidance  of 
treasury-officers  in  the  receipt 
aud  payment  of  money,  the  pre- 
paration of  accounts  m  the  local 
treasury,  and  the  submission  of 
accounts  and  returns  to  the  Ac- 
countant-General,issued  in  1866. 

a .  Rules  for  the  management 
and  control  of  local  funds,  in- 
cluding the  district  allotment  for 
local  works  under  the  Majfistrate, 
from  the  Amalgamated  District 
Road  Fund,  prescribed  by  Ac- 
countant-General, Bengal,  is- 
sued in  I&65. 

3.  Rules  for  observance  by 
Judges,  Magistrates,  and  other 
Civil  Officers  not  in  direct  account 
with  the  Accountant-General  in 
the  receipt  and  payment  of  mo- 
ney appertaining  to  their  Courts 
or  offices,  issued  in  1872. 

4.  Rules  for  sub-divisional 
treasure-chests  in  Bsng^al,  issued 
in  1973. 

5.  Indian  Bill  Rules,  issued 
in  1873. 

6.  Accountant-General's  Cir- 
cular No.  263,  dated  22nd  Febru- 
ary i>'(73,  promulm^ating  rulesfor 
the  custody,  distribution,  and 
sale  of  telegraph  stamp  labels. 

7.  Rules  for  the  custody, 
distribution,  and  sale  of  postage 
stamp  labels  being  Supplement 
E  of  the  Indian  Post  Office  Ma- 
nual of  February  1873. 

8.  Inland  and  Overland  Mo- 
ney*Order  Rules  for  the  guidance 
of  treasury-officers  corrected  up 
to  31st  May  >874. 

9.  Rules  for  District  Savings 


of  treasnriea 
are  contained 
in  the  orders 
marginal  Xj 
noted. 

6.     In    con- 
nection with 
the     present* 
orders  of  Gov- 
ernment  trans^ 
f  err  i  ng    the 
duty  of  inspec- 
tion   to    Com- 
missioners, the 
Accountant- 
General,    Ben- 
gal, has,  under 
the    orders    of 
Government, 
drawn  up    the 
annexed      me- 
morandum for 
the  guidance 
of    C  o  m  m  i  8- 
sioners     and 
District  Offi- 
cers during  the 
inspection      of 
treasuries.      In 
addition    to 
what  .  is    there 
indicated,    the 
Board  wo  aid 
direc  t    the 
attention  of 
inspecting  offi- 
cers     to      the 
importance    of 
satisfying 


Banks  (revised),  1874. 
Board* s  Rules, 

10.  Chapter  II.,  sections  7  to 
12  of  the  Board's  Rules. 

1 1.  Chapter  XXI.,  sections  1 
to  6  of  the  Board's  Rules.' 

themselves  that  the  personal  assurances 
which  are  periodically  given  by  officer^ 
in  charge  of  money  and  stamps  are  strictTy 
and  literally  in  accordance  with  fact. 
In .  this  respect  instances  of  laxity  are 
constontly  coming  to  light.  Recently  an 
officer  certified  that  a  certain  sum  (which 
liad  actually  been  paid  out)  was  in  his 
custody  in  the  shape  of  pice ;  and  in  another 
case,  a  treasury-officer  was  found  to  have 
periodically  certified  to  the  effect  that  he 
held  certificates  from  the  Sub-divisional 
Officers  that  they  had  themselves  counted 
the  money  in  their  charge  on  a  certain  date 
and  found  it  to  be  so  much,  whereas,  in  fact» 
the  Sub-divisional  Officer  had  not  certified 
to  that  effect.  It  is  evident  that,  if  these 
personal  certificates  are  not  given  in  strict 
accordance   with    fact^    not  only  are  they 
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usel688«  but  they  are  mischievout,  at  creating 
Ml  impression  of  security  on  the  part  of  the 
controlling  officers  for  which  there  is  no 
ground.  If,  in  any  case,  the  reqntrement  of 
ttiese  personal  certificates  impose  on  any 
officer  a  duty  which  practically  he  cannot 
perform,  the  proper  course  is  obviously  to 
point  out  the  difficulty  to  a  superior  authority, 
and  not  to  allow  certificates  to  be  submitted 
which  comply  with  the  requirement  in  form 
only. 

Memorandum. 

The  Government  of  India  having  decided 
that  the  ordinary  periodical  inspection  of 
treasuries  shall  in  future  be  made  by  Com* 
missioners  instead  of  by  the  Accountant- 
General  or  his  Deputy,  the  following  ques- 
tions are  noted  for  guidance  of  inspecting 
officers  as  being  of  importance,  with  re- 
ference to  the  duties  more  immediately 
coming  under  the  notice  of  the  Accountant- 
General. 

a.  The  Government  of  India,  in  its 
latest  Resolution  (Financial  Department 
i^o.  3853,  dated  19th  June  1874),  paragraph  3, 
enumerates  the  principal  subjects  to  which 
the  Commissioner's  inspection  should  be 
directed,  and  observes  that  they  cannot  be 
expected  to  go  into  detail  on  questions  of 
account.  Accordingly  a  few  points  only  are 
poted  on  which  laxity  is  frequently  observed, 
where  neglect  is  specially  likely  to  frustrate 
the  check  of  the  Accountant-General's 
Office,  and  where  the  opinion  of  an  expe- 
rienced officer  is  valuable,  whether  the 
precautions  adopted  are  really  efiFectual  and 
systematically  enforced^ 

3.  Commissioners  should,  whenever  prac- 
ticable, acquaint  the  Accountant-General 
beforehand  with  their  intention  to  visit 
treasuries,  in  order  that  they  may  be  in- 
formed of  any  matters  requiring  special 
attention. 

4.  Other  subjects  will  no  doubt  present 
themselves,  but  it  is  requested  that  Commis- 
sioners will  always  inquire  into  the  following 
points,  reporting  the  result  to  the  Accountant- 
General  in  the  form  of  which  a  supply 
accompanies  this  memorandum.  The  ques- 
tions will  be  varied  from  time  to  time  as 
•occasion  requires,  but  care  will  be  taken  to 
«iakelheni  as  few  as  possible,  as  they  are  by 
no  means  Intended  to  form  an  exhaustive 


Cask  iihd  VmluahUt. 

(i)  Are  the  following  keptintixttd 
personal  custody  of  the  Ti«] 
Officer : — 

One  key  of  each  treasnre<lKi. 
Ditto    ditto    store  of  suopi 
Ditto    ditto      ditto   opim. 
Ditto      currency-cfaest   (ib 
one  exists). 
Blank  forms  of  Supply  Klls. 
Ditto    ditto  RemittanceTniir 

Receipts. 
Ditto    ditto  Money  Orden. 
Spare  treasure-locks  and  keri. 
Currency. 

(a)  Are  precautions  taken,  and  byite 
that  the  receipt  and  issaei 
currency  notes,  small  silver,  i 
copper,  are  as  free  as  conil 
with  prudence,  and  that  thefij 
made  impartially,  and  that! 
same  system  is  pursued  itd 
treasuries  ? 

JVtf/tf.-^A  preference  is  properiy  giia 
hond'fids  travellers  in 
foreign  circle  notes;  and 
attempt  of  interested  persoi 
secure  a  monopoly  of  ajif ' 
currency  should  be  resisted, 
once  reported  to  tlie  A 
General.  Where  any  sui 
exists  of  partiality  or  of 
standing  on  the  part  of  the  pd 
a  conspicuous  notice  shoold 
posted  in  English  and  Venad 
stating  what  exchange  facS 
can  be  given. 

(3)  Are       remittances       acknowi«< 

promptly,  that  is,  on  the  da|| 
arrival  as  well  -  as  afterwards 
the  outturn  is  reported  ? 

Money  Orders. 

(4)  Are    satisfactory  precautions 

that  no  one  can  get  access 
advices  of  orders  payable,  ^ 
the  one  clerk  responsible  fori 

Accounts.  I 

(5)  Are  the  accounts  and  rcgistn 

the  Accountant-General  writn 
daily  ? 

(6)  Is  a  complete  separation  jtixm 

between     the     Acconntaot'i 
Treasurer's     Department?  J 
does  the  Treasury  Officer  U 
agree  {sic)  their  accounts  ^ 
close  ox  each  day?* 
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(7) 


Are  an  receipts  \ad  payments,  and 
especially  those  that  for  any  reason 
occur  in  an  exceptional  or  irregular 
manner,  brought  at  once  to  account  ? 
Is  the  rule  strictly  enforced  at 
sub-divisional  treasuries? 

JUtscellaneous, 


(8) 


<9) 


Does  the  Collector  personally  consider 
the  three  months'  estimate  sent  to 
the  Accountant-General  ? 
Are  all  references  from  the  Account* 
ant-General  answered  or  receiving 
attention  ?  • 
:.^io)  Are  proper  precautions  taken  that 
every  letter  received  is  brought 
under  the  personal  notice  of  the 
Treasury  Officer  ? 


HON'BUt  V.  H.  SCHALCH,  C4S.L 


A.  Money,  Esq.,  C.  B. 


.;SBiition  to  para.  Vjh  of  Land  Acqnisition 
i(lii8tnictions  promulgated  with  Circular  Order 
I'llo.  4  of  January  1873. 

jt:*  No.  6. 

ii^Thk  following  addition  is  made  to  para. 
'ifik  of  the  Land  Acquisition  Instructions 
anulgated  with  Circular  Order  No.  4  of 
'  |aary  1873:  ''And  at  the  time  of  the 
I'^d  of  the  Court  being  declared,  he  should 
{yoi^iest  the  Judge  to  state  the  amount  of 
incurred  in  thQ  proceedings,  and  by 
persons  and  in  what  proportions  they 
be  paid." 


r. 


lAion  to  Circular  Order  No.  ix  of  November 
5^  1872, 

J  No.  7. 

jAtir  the  word  *'  things,"  in  the  fourth 
lyflrfof  Circular  Order  No.  1 1  of  November 

Ml 

^1^1  add  thp  words  "minus  the  cost  of 
If-  irs  (^  houses." 


With  reference  to  recent  Govemmeat  Orders, 
autheriaiflf  the  Board  to  confirm  Permamco^ 
Settlements  in  certain  cases,  substitutes  new 
Clause  for  Clause  i,  and  makes  an  addition  to 
Clause  3»  Stctioo  9^  Chapter  VIU.  of 
Board's  Rules. 

No.  8. 

Under  recent  orders  from  Government  the 
Board  of  Revenue  have  been  vested  with 
authority  to  confirm  permanent  settlements 
in  all  cases  in  which  the  proprietors  have  a 
statutory  right  to  a  permanent  settlement. 

•  •  

2.    Clause   I,  section    9,  Chapter  VIIL 

of  Board's  Rules  is  accordingly  cancelled, 

and  the  following  clause  is  substituted  for 

it:— 

''The  power  of  sanctioning  permanent 
settlements  in  cases  in  which  the  proprietors 
have  a  statutory  right  to  a  permanent  settle- 
ment is  vested  in  the  Bo^rd  of  Revenue. 
The  power  of  sanctioning  all  other  permanent 
settlements,  and  all  temporary  settlements  of 
which  the  annual  jumma  exceeds  Rs.  25,000, 
is  reserved  to  the  Government.  The  power  of 
sanctioning  temporary  settlements  will  be 
exercised  as  below : — 

If  the  jumma  assessed  does  not*j 
exceed  Rs.  2,000,  and  the  term  j      By  Commis- 
of  settlement  is  for  the  period  (•stoners   of  Re* 
fixed  for  the  settlement  in  the  j  venue, 
district,  J 

If  the  jumma  assessed  does  not  1  By  the  Board 
exceed  Rs.  25,000,  j  of  Revenue. 


All  other  settlements, 


By    Govern- 
ment. 


All  orders  passed  by  any  authority  regard- 
ing settlements  will  be  open  to  appeal  ac- 
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dbrding  to  law,  and  to  revision  by  superior 
authority  without  appeal,  unless  such  revision 
by  executive  authority  is  barred  by  law/' 

3.    The  following  is  added  as  Clause  3  :— 

'<  3.    All  summary  settlements  must  be 
reported  for  the  saiiction  of  the  Board/' 


Adda  a  4th  column  to  ]Ug:ister  No.  69,  Section 
4,  CliApfeaf  XIV..  pu  aas  of  Board's  Roles. 

No.  9. 

Registxr  No.  69,  section  4,  Chapter 
XIV.»  page  235  of  the  Board's  Rules,  add  a 
column  after  coluom  3,  thus:  ''4.  Date  of 
order  for  the  issue  of  process ; "  and  alter  the 
numbers  of  the  other  columns,  4  to  9,  accord* 
ingly. 


A.  MoKlir,  Esq.)  C.B. 


List  of  Pass  Stations  conseqaent  m 
the  removal  of  the  Salt  Pass  Statioa  im 
Sealdah  to  Chi^re. 

No.  10. 

GovBRNMENT  having  sanctioned  tbe  le 
moval  of  the  Salt  Pass  Station  from  Sealdai 
to  Chitpore  at  the  terminus  of  the  Easten 
Bengal  Railway,  the  following  modificada 
is  made  in  the  list  of  Pass  Stations  contuna 
in  the  Government  Notification  of  the  itii 
February  1869 : — 

In  the  place  of  the  words  ''  Sealdah,  tk 
termini  of  the  Eastern  Bengal  and  Caktf 
and  South-Eastern  Railway,"  substitute  tk 
words  "  Chitpore,  at  the  terminus  of  li* 
Eastern  Bengal  Railway." 


•      - 
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